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L Introduction

As recent decisions make clear, the Supreme Court is reorienting the
doctrines that enforce the limits of federalism on the regulatory power of
Congress. The purpose of this undertaking is to tighten those limits in a way
that is true to our constitutional design. This project has a long history, one
that stretches to the foundational era of constitutional law.! Itis a history that
counsels considerable caution.

*  Geoffrey C. Bible & Murray H. Bring Professor of Constitutional Law, Tulane Law
School.
1. See generally H. Jefferson Powell, The Oldest Question of Constitutional Law, 79 VA.
L. REV. 633 (1993) (describing Court’s recent adoption of stricter federalism principles). The
intellectual history of American federalism, of course, probes far more deeply. See also
SAMUEL H. BEER, TO MAKE A NATION: THE REDISCOVERY OF AMERICAN FEDERALISM 31-214
(1993) (expounding evolution of democratic government theory in Western Civilization).
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In its foundational decisions, the Marshall Court constructed a framework
for evaluating congressional action that created interplay between formal® and
functional® understandings of how federalism limits national power.* As the
nation entered the modemn, industrial age, and Congress initiated a regulatory

2. By "formal," I do not intend any pejorative implication. I simply mean any interpre-
tive methodology grounded on decision making by rule. See P.S. ATIVAH & ROBERT S. SUM-
MERS, FORM AND SUBSTANCE IN ANGLO-AMERICAN LAW 2 (1987) (differentiating between
formal reasoning and substantive reasoning); Frederick Schauer, Formalism, 97 YALE L.J. 509,
510 (1988) ("At the heart of the word ‘formalism,” in many of its numerous uses, lies the con-
cept of decision making according to rule.”). In constitutional interpretation, formal methods
typically look for meaning in the text of the Constitution and the intent of its drafters. See Cass
R. Sunstein, Changing Conceptions of Administration, 1987 BYU L. REV. 927, 944 (1987)
(describing how opponents of independent agencies utilize formalist views). In its most pejora-
tive meaning, formalism suggests an approach to legal reasoning that treats law as a closed,
complete system of objectively determinable rules that yield correct outcomes through a
noncontroversial process of deductive reasoning. See CASS R. SUNSTEIN, LEGAL REASONING
AND PoLITICAL CONFLICT 24 (1996) ("The vice of formalism is found whenever people in law
Jalsely deny that they are making political and moral judgments."); Thomas C. Grey, Langdell's
Orthodoxy, 45 U. PITT. L. REV. 1, 6-11 (1983) (outlining "possible goals of legal systems").
This pejorative meaning is best taken as a warning that formalist claims become increasingly
susceptible to charges of conceptualism and mechanical jurisprudence as they move away from
their core appeal to decision making based on rules that themselves are defensible. See ATIYAH
& SUMMERS, supra, at 28-30 (distinguishing formalistic reasoning from formal reasoning).

3. AsFelix Cohen recognized many years ago, the term "functional” is capable of many
meanings and connotations when applied to legal method. See Felix S. Cohen, Transcendental
Nonsense and the Functional Approach, 35 COLUM. L. REV. 809, 821-22 (1935) {explaining
numerous perceptions of "functionalist approach™). This much can be said with certainty;
functional method characteristically is pragmatic and deeply skeptical of the formalist prescrip-
tion that judges decide cases by reasoning deductively from rules previously laid down. Id.; see
also BENJAMINN. CARDOZO, THENATURE OF THE JUDICIAL PROCESS 98-105 (1921) (comment-
ing on evolution of functionalism in America); Alexander T. Alienikoff, Constitutional Law in
the Age of Balancing, 96 YALEL.J.943,955-58 (1987) (describing development of "pragmatism”
in legal reasoning).

In the sense in which I use the term here, "function” has much the same meaning as it did
for Aristotle. To Aristotle, a thing’s function (ergon) was its essence, that which defined it, as
well as its end or goal (felos). CD.C. REEVE, PRACTICES OF REASON: ARISTOTLE’S NICO-
MACHEAN ETHICS 123 (1995). Thus, by functional argument, I mean primarily the teleological
reasoning that is characteristic of Aristotle’s thought. Teleological reasoning seeks to explain
something by focusing on what the thing is for, its end or goal or purpose, its felos. See Stephen
Everson, Introduction to Aristotle, THE POLITICS, at xviii, xx (Stephen Everson ed., 1988)
(explaining Aristotelian perception of "social and political association"). Thus, teleological
reasoning is distinctively purposive, as is functional legal reasoning, as I understand the term.
As described by Justice Cardozo, "We are thinking of the end which the law serves, and fitting
its rules to the task of service." CARDOZO, supra, at 102. As an approach to resolving issues of
constitutional structure, functionalism includes an instrumentalist assessment of the anticipated
effects of the governmental action in question and minimizes the significance of legal categories.
See Thomas Sargentich, The Contemporary Debate About Legislative-Executive Separation of
Powers, 72 CORNELL L. REV. 430, 439 (1987) (explaining that functionalist approach to doctrinal
analysis entails focusing on "actual operation and values” rather than focusing on "definition").

4.  See infra Part 1A (discussing "The Federalist Balance in the Marshall Court").



A LESSON FROM SEPARATION-OF-POWERS JURISPRUDENCE 1215

response to the resultant problems and dislocations caused by that transition,
a determined Court resorted to a thoroughgoing formalism in an effort to
confine national power within narrow terrain’ Beginning in 1937, in the
crucible of the Great Depression, the Court relented, replacing the earlier
formalism with a thoroughly functional understanding of congressional power
that was acquiescent to legislative prerogative.

It is this post-1937 settlement that the contemporary Court is examining
and changing. Discontented with the failure of the functional post-1937
doctrine to register meaningful federalism limits on congressional power, the
Court has begun to reintroduce formalist elements into its approach. This
process is in an early, experimental stage, and a stable judicial consensus has
yet to take hold. It is not yet clear whether the revival of formalism in federal-
ism jurisprudence will restore a balance that has been absent since the found-
ing era, or simply will initiate another formalist cycle.’

Before the Court completes its experiment, I suggest the justices pause
and consider a lesson from their recent decision making with respect to the
other central structural principle of the Constitution — the separation of powers.
The Court’s reinvigoration of separation-ofpowers limits on the actions of the
national government preceded the current federalism revival® There too, the
justices have swung between formal and functional understandings of consti-
tutional structure.” At present, the Court unpredictably moves between both
approaches, typically invoking a formal approach to the separation of powers
to invalidate actions by one of the branches,!® while falling back on a func-
tional understanding to uphold a challenged action.® The result has been a
widely noted incoherence in separation-of-powers jurisprudence.’

5.  Seeinfra Part ILA (discussing "The Formalist Turn").

6. Seeinfra Part LB (detailing "The Functionalist Response™).

7. Professor Erwin Chemerinsky noted the recent formalist turn in the Court’s federalism
jurisprudence and compared that development with the justices’ approach to the separation of
powers. See generally Exwin Chemerinsky, Formalism and Functionalism in Federalism Anal-
ysis, 13 GA. ST. U. L. REvV. 959 (1997). Professor Chemerinsky’s treatment is characteristically
thoughtful, but the scope and nature of our analyses differ considerably.

8. The Supreme Court began its reinvigoration of separation-of-powers principles in the
carly 1980s. For my analysis of that development, see generally Keith Werhan, Toward an
Eclectic Approach to Separation of Powers: Morrison v. Olson Examined, 16 HAST. CONST.
L.Q. 393 (1989).

9. See id. at 396-410 (outlining formalist and functionalist approaches used in Court’s
pre-Olsen decisions concerning separation of powers).

10. See, e.g, Clinton v. City of New York, 524 U.S. 417, 439-49 (1998) (ruling Line Item
Veto Act inconsistent with Framers® Article I delegation of legislative power to Congress).

11. See, e.g., Mistretta v. United States, 488 U.S. 361, 380-411 (1989) (upholding Sen-
tencing Reform Act in face of separation-of-powers challenge).

12,  See generallyRebecca L. Brown, Separated Powers and Ordered Liberty, 139 U.PA.
L. Rev. 1513 (1991) (noting incoherence in Supreme Court’s separation-of-powers jurispru-
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The justices have an opportunity to learn from their separation-of-powers
experience as they rethink their approach to the federalism limits on congres-
sional power. It is important that the Court break the tendency to cycle
between a strict formalism and a permissive functionalism when resolving
issues of constitutional structure. The essential task facing the justices is to
settle on a methodology that blends both approaches. The Court has not yet
accomplished that goal in its separation-of-powers jurisprudence. It has faced
a similar difficulty in its attempts to delineate federalism-based limits on
congressional regulatory authority. While the Marshall Court, I shall argue,
established a balanced approach that was consistent with the federalist under-
standing of federalism, later Courts lost, and have never regained, that bal-
ance.
Although translating the constitutional organizing principle of federalism
into an appropriately balanced doctrine has proven to be something of a
conundrum, a potential solution, surprisingly, is in sight. In the Supreme
Court’s recent, and potentially transformative, decision in United States v.
Lopez,'® which it recently solidified in Unifed States v. Morrison,!* a bare
majority of the justices suggested an intriguing redefinition of the congressio-
nal commerce power.’* The Lopez/Morrison innovation promises to integrate
formal and functional approaches to federalism limits and to align contempo-
rary doctrine with the original federalist understanding and the foundational
jurisprudence of the Marshall Court.!® The justices, however, have given
mixed signals of their direction. Following on the heels of Lopez, the same
narrow majority of justices in Printz v. United States adopted a strongly
formalistic approach to limiting congressional regulatory power.'® The Printz

dence); E. Donald Elliot, Why Our Separation of Powers Jurisprudence Is So Abysmal, 57 GEO.
WASH. L. REV. 506 (1989) (same); Harold J. Krent, Separating the Strands in Separation of
Powers Controversies, 74 VA. L. REV. 1253 (1988) (same), Thomas W. Merrill, The Constitu-
tional Principle of Separation of Powers, 1991 Sup. CT. REV. 225 (1991) (same). Martin
Redish and Elizabeth Cisar, in noting the "split personality” of the justices, offered perhaps the
most vivid encapsulation of this incoherence. See gemerally Martin H. Redish & Elizabeth J.
Cisar, "If Angels Were To Govern": The Need For Pragmatic Formalism in Separation of
Powers Theory, 41 DUKE L.J. 449 (1991) (noting high degree of inconsistency in Supreme
Court’s application of either functionalism or formalism in separation-of-powers cases).

13. 514 U.S. 549 (1995).

14. 1208S. Ct. 1740 (2000).

15. See United States v. Morrison, 120 S. Ct. 1740, 1751 (2000) (invalidating Violence
Against Women Act, in part because "gender-motivated crimes of violence" do not constitute
economic activity subject to federal regulation under Commerce Clause); United States v.
Lopez, 514 U.S. 549, 561-64 (1995) (invalidating Gun-Free Schools Act because no cconomic
activity that would substantially affect interstate commerce fell within scope of Act).

16. See infra Part LA (discussing "Lopez/Morrison™).

17. 521U.S. 898 (1997).

18. See Printz v. United States, 521 U.S. 898, 904-33 (1997) (invalidating interim pro-
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retrenchment reinforces the considerable doubts over whether the Court will
be able to maintain a balanced federalism jurisprudence. Yet, in the recent
case Reno v. Condon,!® a unanimous Court limited Printz, and in doing so,
may have signaled the justices’ determination to regain their balance.?’

This Article explores the contemporary crossroads of federalism jurispru-
dence. In Part I, I describe the "federalist balance" that formed the founda-
tional conception of federalism limits on congressional regulatory power. In
Part I, I briefly review the "federalism pendulum,” which embodies the swing
between formal and functional doctrine as the Court resisted, then embraced,
congressional power to control the modern economy. In Part IHI, I look at the
contemporary search for balance, focusing on the Court’s decisions in Lopez
and Printz, as well as the Court’s recent applications of those decisions in
Morrison and Reno, for the clues they offer concerning the character of the
current federalism revival.

I The Federalist Balance

The framers sought to devise a government that was energetic, but lim-
ited, effective, yet safe.! To the founding generation, or at least to those of
the federalist persuasion who moved the people of the United States to adopt
the Constitution of 1787, the tension produced by these ducling aspirations
did not make conflict inevitable. Instead, the founders saw their commitments
to an energetic national government and to individual liberty as mutually
reinforcing and producing balanced governance.

vision of Brady Handgun Violence Prevention Act because it would require state officials to
exccute federal law).

19. 120 8. Ct. 666 (2000).

20. See Reno v. Condon, 120 S. Ct. 666, 671-72 (2000) (holding Driver’s Privacy
Protection Act to be valid and not inconsistent with Printz because Act does not compel states
to regulate); see also infra Part LB (detailing "Priniz/Reno").

21. See DAVID F. EPSTEIN, THE POLITICAL THEORY OF THE FEDERALIST 146 (1984)
(explaining that Constitution’s structure provides for safe, yet useful government); THE FEDER-
ALIST NO. 37, at 226-28 (James Madison) (Modem Library ed., 1941) (stating goals for new
government).

22. SeeRATPHKETCHAM, FRAMEDFOR POSTERITY: THE ENDURING PHILOSOPHY OF THE
CONSTITUTION 62 (1993) (describing eighteenth-century view that balancing power in govern-
ment was optimal for maintaining liberty), Harry N. Scheiber, Federalism and the Constitution:
The Original Understanding, in AMERICANLAW AND THE CONSTITUTIONAL ORDER: HISTORI-
CAL PERSPECTIVES 85, 89-92 (Lawrence M. Friedman & Harry N. Scheiber eds., 1978) (articu-
lating Hamilton’s and Madison’s views as expressed in The Federalist). As explained in one
of the introductory essays of The Federalist, a central goal of the constitutional project was to
frame a national government that would safeguard both the union and individual liberty. THE
FEDERALIST NO. 2, at 10 (John Jay) (Modern Library ed., 1941). Indeed, in the federalist view,
"the vigor of government is essential to the security of liberty.” THE FEDERAIISTNO. 1, at 5
(Alexander Hamilton) (Modern Library ed., 1941). By the same token, the government would
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Both of the Constitution’s central structural principles — federalism and
the separation of powers — reflect this aspiration of balance between the ideals
of effective government and limited government.” Moreover, both principles
invoke the same strategy in pursuit of that balance: they divide the power of
governance.®* Federalism divides power vertically between the national gov-
emment and the states. The separation of powers, in turn, divides the power
of the national government horizontally into three categories — legislative,
executive, and judicial — and assigns each of the three powers to a different,
and distinctively organized, institution of the government.>

With respect to both principles, the Constitution’s division of power
operates according to the same calculation. In each case, the framers sought
effective government by assigning authority to the institution most competent
to handle it. Thus, the separation of powers assigns each of the three catego-
ries of governmental power to an institution that the framers designed specifi-
cally to exercise that type of power. In this view, a multimember, bicameral,
broadly representative legislature is our optimal lawmaker; a unitary, indi-
rectly elected executive is our optimal law-administrator; and an independent
judiciary is our optimal law-adjudicator.?®

A similar judgment inheres in the federalism principle. Rather than
dividing the power of government into its constituent parts, as separation-of-
powers theory does, the federalism principle divides governmental power by
subject matter. The Constitution thereby assigns to the national government

receive its energy from the active involvement of a free people. See KETCHAM, supra, at 40
(describing idea of "self-governing society” that framers instilled in Constitution). For a recent
study of the centrality of the metaphor of "balance” to the political thinking of the founding
generation, see Richard Striner, Political Newtonianism: The Cosmic Model of Politics in
Europe and America, 52 WM. & MARY Q. 583, 598-608 (1995) (outlining development of
Newtonian political thought in late eighteenth-century America).

23. See BEER, supra note 1, at 283-301 (discussing how federalism and separation of
powers in government ensure maintenance of both liberty and efficiency).

24.  Seeid. at96-97 (proposing that division of power among branches of national govern-
ment as well as division of power between national government and state governments produces
effective governing while protecting individual rights).

25.  See THE FEDERALIST NoO. 73, at 477-78 (Alexander Hamilton) (Modem Library ed.,
1941) (explaining how division of power between legislative and executive branches would
prevent "enaction of improper laws"); M.J.C. VILE, CONSTITUTIONALISM AND THE SEPARATION
OF POWERS 14 (2d ed. 1967) (defining separation of powers). Constitution-makers who adopt
the separation of powers, however, typically modify this "pure" description of the model. Id.
For my account of the American adaptation, see Werhan, supra note 8, at 434-43,

26. See BEER, supra note 1, at 285-87 (describing Madison’s idea that for government
to be truly effective, agencies "differently appointed, composed, qualified and empowered” to
perform special functions should perform those special functions); THE FEDERALIST No. 70,
at 455 (Alexander Hamilton) (Modern Library ed., 1941) (emphasizing importance of strong
executive), THE FEDERALIST NO. 78, at 503-05 (Alexander Hamilton) (Modern Library ed.,
1941) (articulating importance of judiciary in maintaining balanced government).



A LESSON FROM SEPARATION-OF-POWERS JURISPRUDENCE 1219

a number of specified "objects" that concern "the great and aggregate inter-
ests" of "all the members of the republic," leaving the remainder, which
concemn the "local and particular” interests of the people, to the states.” In
this view, not only did the framers create national governing institutions best
able to handle the type of power assigned to them, but they also structured an
overall national government "commensurate to the exigencies of the Union."*®

The dispersal of power that the separation of powers and federalism pre-
scribe, however, created governments that are limited, as well as competent.
In each theory, the power divisions among governing institutions safeguard
individual liberty by defeating "tyranny," which Publius defined as the "accu-
mulation of all powers . . . in the same hands."® In combination, the two
theories are instrumental in the creation of "the compound republic of Amer-
ica," which offers a "double security" for "the rights of the people."*® The
principles of federalism and separation of powers each reflect the insight that,
in Ralph Ketcham’s phrase, "only power could check power."™

More subtly, the dispersal of authority according to separation-of-powers
and federalism principles limits government because it encourages modera-
tion.3> Because no governmental entity possesses all of the powers of govern-

27. THEFEDERALIST No. 10, at 60 (James Madison) Modern Library ed., 1941); see also
THE FEDERALIST NO. 14, at 82 (James Madison) (Modern Library ed., 1941) (emphasizing that
"general" government has limits on its jurisdiction).

28. See THE FEDERALIST NO. 44, at 297 (James Madison) (Modern Library ed., 1941)
(suggesting that proposed system of federalism would be necessary for survival of Union).

29. THE FEDERALIST NO. 47, at 313 (James Madison) (Modern Library ed., 1941) (defin-
ing tyranny). "Publius" is the pen name taken by the three authors of The Federalist, Alexander
Hamilton, John Jay, and James Madison. See THE FEDERALIST, at xxiii-xxv (Modern Library
ed., 1941) (providing biographies of authors of The Federalist). I use "Publius,” rather than the
individual names of the authors, fo respect the text’s claim to single authorship and to acknowl-
cdge the essential consistency among the authors. See EPSTEIN, supra note 21, at 2 (observing
evidence of collaboration among authors); Martin Diamond, The Federalist's View of Federal-
ism, in ESSAYS IN FEDERALISM 34 n.* (Institute for Studies in Federalism ed., 1961) (noting
consistency of The Federalist). For a contrary view, see generally Alpheus Thomas Mason, The
Federalist—A Split Personality, 57 AM. HIST. REV. 625 (1952) (illustrating differences between
writings of Hamilton and writings of Madison).

30. THE FEDERALIST No. 51, at 339 (James Madison) (Modern Library ed., 1941); see
also MORTON WHITE, PHILOSOPHY, THE FEDERALIST, AND THE CONSTITUTION 163 (1987)
(explaining Madison’s view of "double security" in government with federalism and separation
of powers).

31. KETCHAM, supra note 22, at 62; see also DONALD S. LUTZ, THE ORIGINS OF AMER-
ICAN CONSTITUTIONALISM 85-86 (1988) (articulating Madison’s idea that to overcome tyranny
in government, cach area of government must face difficulty in realizing its objectives).

32, See PETER B. KNUPFER, THE UNION As IT Is: CONSTITUTIONAL UNIONISM AND
SECTIONAL COMPROMISE, 1787-1861, at 40-41 (1991) (articulating federalists’ argument that
Constitution "contained institutional restraints that . . . encouraged moderate conduct™). To the
federalists, wisc leadership, in its essence, embodied the value of moderation. Id. at 44. For
a discussion of the appreciation of the "virtues of moderation” in early Americs, see id. at 56-85.
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ment, the actions of each are checked by the others. At the national level, each
branch is counterpoised against the others: "[a]mbition . . . counteract[s] ambi-
tion."** Just as the separation of powers positions each branch of'the national
government to provide crosschecks on one another, federalism positions the
national government and the states to counter the excesses of each other *

The dual quality of both structural principles — the simultaneous attention
to effective government and limited government — is a source of their strong
appeal. They assure us we can have it all. Not surprisingly, however, this
duality also has cansed considerable difficulty in the elaboration of doctrines
to give effect to these principles. The commitment to effective government
encourages functionalism in both federalism and separation-of-powers doc-
trine. After all, both principles assigned powers to governing entities based on
the framers’ assessments of each entity’s essence, and thus, of each entity’s
instimgisonal competence. A functional methodology is true to those assign-
ments.

Yet that is only half the story. Constitutional assignments of governmen-
tal authority are grounded on categorical grants — by subject matter with
respect to federalism and by power-type with respect to the separation of
powers. Because the framers were serious about holding governmental
entities within the limits of those categorical grants, formalism also exerts a
continuing pull on structural doctrine. Formalism is true to the textual limits
on governmental authority.*

This discussion demonstrates that the choice between formalism and
functionalism as guiding methodologies for principles of governmental struc-
ture — a problem that has haunted both federalism and separation-of-powers
jurisprudence — is a false choice. It is false because it is untrue to the framers’
deployment of these principles toward the goals of both effective government
" and limited government. The only methodology that can be true to the consti-
tutional design is one that integrates formal and functional understandings of
governmental power. The only approach to federalism and to the separation
of powers that serves the ultimate goal of balanced, moderate government is
one that appropriately balances and moderates the legitimate claims of func-
tionalism and formalism. Reviewing courts must allow governmental institu-
tions the functional ability to achieve their constitutional ends, but also must

33. THEFEDERALIST No. 51, supra note 30, at 33.

34. See THE FEDERALIST NO. 28, at 174-75 (Alexander Hamilton) (Modern Library ed.,
1941) (describing role of state governments in limiting national government); THE FEDERALIST
No. 46, at 308-11 (James Madison) (Modern Library ed., 1941) (maintaining that state power is
essential in preventing encroachment of national authority); THE FEDERALIST NO. 51, supra note
30, at 339-41 (arguing importance of division of power in government for protecting all interests).

35. Seesupranote3 and accompanying text (detailing functional approach to federalism).

36. See supra note 2 and accompanying text (describing formalist approach).
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hold those institutions within the formal limits of those ends. The Marshall
Court knew this, and delineated the limits federalism imposes on congressio-

nal regulatory power accordingly.’

A. The Federalist Balance in the Marshall Court

One of the early tasks of the Supreme Court, inevitably, was to build a
jurisprudential foundation for the constitutional commitment to federalism,
and with it, a judicial approach for evaluating assertions of congressional
regulatory power. In 1803, the Marshall Court issued its first important
constitutional decision, Marbury v. Madison.® In Marbury, the Court exer-
cised, and justified, a power to review actions by the other branches of the
national government for their lawfulness and consistency with the Constitu-
tion.*® In doing so, Chief Justice Marshall, writing for his Court, assured
political decisionmakers that the justices would not review their decisions for
policy agreement, but only for fidelity to law.* The Court followed Mar-
bury’s establishment of the judicial role across the horizontal plane of separa-
tion of powers with a complimentary, vertical assertion of its authority within
the federal system to review the decisions of state actors for their compliance
with the Constitution and laws of the United States.”!

Having established its role as authoritative interpreter of the constitutional
design within the separation-of-powers/federalism matrix, ** the Marshall Court
was in position to settle the regulatory role of Congress in a federal system.
The Marshall Court did so within a five-year stretch of the early national

37. 1have considered the integration of formalism and functionalism with respect to the
separation of powers in other essays. See generally Werhan, supra note 8; Keith Werhan,
Normalizing the Separation of Powers, 70 TUL. L. REV. 2681 (1996) (desctibing methodology
for separation-of-powers jurisprudence that utilizes both functionalism and formalism).

38. 5U.S.(1 Cranch) 137 (1803).

39. See Marbury v. Madison, 5 U.S. (1 Cranch) 137, 166-67 (1803) (holding that courts
can review Executive Branch actions that stem from constitutionally granted powers).

40. Seeid. at 166, 177 (defining Court’s power to review legal actions but not political
decisions of Executive Branch). The Court underscored that "[i]t is emphatically the province
and duty of the judicial department to say what the law is." Id. at 177. In this understanding,
of course, the Constitution is "the fundamental and paramount law of the nation" that the Court
is responsible for interpreting and enforcing. Id. at 177.

41. See Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 413-415 (1821) (explaining that
Supreme Court has appellate jurisdiction over cases originating in state court to determine
questions of constitutionality); Martin v. Hunter’s Lessee, 14 U.S. (1 Wheat.) 304, 351 (1816)
(maintaining that Supreme Court’s exercise of appellate jurisdiction over cases originating in
state court is consistent with Constitution).

42. In establishing this judicial role, the Marshall Court acted as Publius had wished. See
TBE FEDERALIST No. 78, supra note 26, at 505 (outlining duty of judiciary to "declare all acts
contrary to the manifest tenor of the Constitution void™). For a general discussion, see Sofirios
Barber, Judicial Review and The Federalist, 55 U. CHL L. Rev. 836 (1988).
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period, deciding McCulloch v. Maryland® in 1819 and Gibbons v. Ogden* in
1824. In McCulloch and Gibbons, the Marshall Court elaborated a doctrine
that reflected a balanced approach to federalism that was securely situated in
the constitutional design.

1. McCulloch

At issue in McCulloch was the constitutional power of Congress to
incorporate a national bank.* The difficulty was that the framers had not
explicitly included this power in the Article I, Section 8 delineation of con-
gressional authority.*® The problem was at once fundamental and ordinary.
It was fundamental because the issue went to the heart of the constitutional
structure of congressional power — the degree of flexibility Congress pos-
sessed to deploy the enumerated powers to achieve the legislators’ conception
of the national interest. It was ordinary because, in practice, the extent of
Congress’s authority arising from its enumerated powers confronts Congress
every day it is in session.

Chief Justice Marshall, writing for the Court, began his consideration of
the McCulloch problem by recognizing what Publius repeatedly had empha-
sized: the government of the United States "is acknowledged by all to be one
of enumerated powers."” Nevertheless, the absence of a provision for "estab-

43. 17 U.S. (4 Wheat) 316, 400-25 (1819) (upholding Congtessional action in incorpo~
rating National Bank and establishing branch of National Bank in state of Maryland).

44. 22U.S. (9 Wheat)) 1, 186-222 (1824) (determining that Congress has sole power to
regulate interstate commerce and thus invalidating New York statute that, if exercised, would
be contrary to federal regulation).

45. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 401 (1819).

46. The framers intentionally excluded this power from Congress’s expressly delincated
powers. SeeMinutes of the Constitutional Convention (September 14, 1787), in 1l THERECORDS
OF THE FEDERAL CONVENTION OF 1787, at 615 (Max Ferrand ed., 1911) (describing discussion
among framers concerning possible expansion of Article I powers). On September 14, 1787,
as the Constitutional Convention neared completion, James Madison moved that Congress be
given the power "to grant charters of incorporation where the interest of the U.S. might require
and the legislative provisions of individual States may be incompetent.” Id. at615. Rufus King
objected that such a power in Congress was "unnecessary.” Id. When James Wilson responded
that the power “is necessary to prevent a State from obstructing the general welfare,"” King
became more specific in his objection. Id. at 615-16. He worried that Congress would use thig
power, among other things, to create a bank. Id. at 616. George Mason suggested limiting the
power "o the single case of canals,” but even as so limited, Madison’s motion lost decisively
(three in favor, eight opposed). Id. For Chief Justice Marshall’s response to the absence of the
power to incorporate from among the enumerated powers of Congress, see infra note 69 and
accompanying text.

47.  McCulloch, 17U.S. at 405; see also THE FEDERALIST NO. 14, at 82 (James Madison)
(Modern Library ed., 1941) (stating that national government’s jurisdiction is "limited to certain
enumetated objectives"); THE FEDERALIST NO. 39, at 249 (James Madison) (Modern Library
ed., 1941) (same); THE FEDERALIST NO. 45, at 303 (James Madison) (Modem Library ed., 1941)
(maintaining that powers delegated to national government are "few and defined™).
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lishing a bank or creating a corporation” was not fatal to Congress’s claim of
power.* Chief Justice Marshall explained that the constitutional commitment
to the doctrine of enumerated powers did not foreclose the existence of
"incidental or implied powers" in Congress.* Thus, the issue was joined.

The textual home for Congress’s implied powers, in Chief Justice Mar-
shall’s reading, is the Necessary and Proper Clause. One of the enumerated
powers in Article I, Section 8, the clause authorizes Congress to "make all
Laws which shall be necessary and proper for carrying into Execution the
foregoing [enumerated] Powers . . . [of Article I, Section 8]."*° Chief Justice
Marshall reasoned that the clause provides Congress some "right . . . of select-
ing means for executing the enumerated powers."! The interpretative battle
in McCulloch was over the scope of that right.

The State of Maryland offered a restricted interpretation of the Necessary
and Proper Clause, focusing on its "peculiar language."** The word "neces-
sary," Maryland argued, limited Congress’s "right to pass laws for the execu-
tion of the granted powers, to such as are indispensable, and without which the
power would be nugatory."*® This interpretation would deny Congress any
meaningful latitude with respect to "the choice of means" to effectuate its
powers.> Instead, in this view, the Necessary and Proper Clause tracks con-
gressional legislation on the path that is "most direct and simple" to that end.>®

48. See McCulloch, 17 U.S. at 406 (noting that Constitution does not require all powers
to be "expressly and minutely described").

49, Id. Chief Justice Marshall took solace in the wording of the Tenth Amendment,
which provides that "[tlhe powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States respectively, or to the people.” U.S.
CONST. amend, X. As Chief Justice Marshall noticed, this reservation omits the word "ex-
pressly,” which had been included in a parallel provision of the Articles of Confederation in
order to preclude the existence of implied powers in the national Congress. See McCulloch, 17
U.S. at 406; THE ARTICLES OF CONFEDERATION art. . To the Chief Justice, this omission
reflected the framers’® intention to avoid the "embarrassments” caused by the ineffectiveness of
Congress during the confederation period. McCulloch, 17 U.S. at 406-07.

The Chief Justice’s interpretation of the Tenth Amendment’s omission of the term "ex-
pressly” tracks Publius’s explanation of the framers® decision not to similarly qualify the Neces-
sary and Proper Clause. See THE FEDERALIST NO. 44, supra note 28, at 293 (discussing decision
not to limit Congress’s powers to those "expressiy” delegated). Publius argued that inclusion
of the "expressly” qualifier either would "disarm the government of all real authority whatever,”
or it would force Congress into the position "of violating the Constitution by exercising powers
indispensably necessary and proper, but, at the same time, not expressly granted.” 7d, (emphasis
omitted).

50. U.S.CONsT.art.1,§ 8,cL18.

51. McCulloch v. Marylend, 17 U.S. (4 Whest.) 316, 412 (1819).

52. Id.at413.
53. Id
54. Id

55. Id. The state also offered an even more restrictive interpretation of the Necessary and
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" Maryland’s interpretive position was hardly new. It repeated the consti-
tutional objections to the first Bank of the United States, which Treasury
Secretary Alexander Hamilton proposed in 1790 Thomas Jefferson, as
Secretary of State, and James Madison, in the House of Representatives, led
the opposition.”’ Both argued that a broad interpretation of the Necessary and
Proper Clause would be not merely wrong, but dangerous. Their concern was
that recognition of a general authority in Congress to select the means for
effectuating the Article I powers would defeat the constitutional enumeration
of those powers, in effect yielding to the national government a general
legislative power.® Jefferson explained:

[T]he constitution allows only the means which are "necessary" not those
which are merely "convenient,” for effecting the enumerated powers. If
such a latitude of construction be allowed to this phrase as to give any non-
enumerated power [to Congress,} . . . [i]t would swallow up all the dele-
gated powers, and reduce the whole to one phrase . .. Therefore it wasthat
the constitation restrained [Congress] to the necessary means, that is to
say, to those means without which the grant of power would be migatory.”

According to Jefferson, because the enumerated powers of Article I could "all
be carried info execution without a bank," the creation of such an institution
was ''not necessary, and consequently not authorized" by the Necessary and
Proper Clause.%

Proper Clause, arguing that the framers had included the provision simply to clarify that
Congress could exercise the enumerated powers in the form of legislation. Id. at 412, The
Court rejected that interpretation summarily, noting that the ability to enact legislation was
inherent in the Constitution’s grant of the legislative power to Congtess. Id. at 412-13; see also
US.ConsT. art. L § 1.

56. See STANLEY EIKINS & ERIC MCKITRICK, THE AGE OF FEDERALISM 226 (1993)
(describing Hamilton’s proposal for National Bank).

57. Seeid. at 224 (discussing Jefferson’s and Madison’s opposition to National Bank).

58. See id. at 230-32 (discussing Madison’s assertion that Constitution grants national
government only limited, enumerated powers).

59. Thomas Jefferson, Opinion on the Constitutionality of the Bill for Establishing a
National Bank, Feb. 15, 1791, in 19 THE PAPERS OF THOMAS JEFFERSON 275, 278 (Julian P.
Boyd ed., 1974). Jefferson feared that if Congress were allowed "a single step beyond the
boundatries thus specially drawn around the [enumerated] powers . . . [it would] take possession
of a boundless field of power, no longer susceptible of any definition.” Id. at 276.

60. Id. at278. Professor Randy Barnett recently has offered a stimulating argument that
would revive the Jeffersonian position of a sharply limited necessary and proper power. See
generally Randy E. Bamett, Necessary and Proper, 44 UCLA L. REv. 745 (1997). Professor
Barnett argued that the Necessary and Proper Clause should be read as a general limitation on
congressional power. Id. at 745. Whenever Congress acts in a way that affects individual
liberty, he would have a reviewing court shift the burden to Congress to justify its action. Jd.
at 787. Professor Bamett’s position shares the risk and reward of the Jeffersonian interpreta-
tion, but I believe the McCulloch Court has the better of the argument.
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Maryland agreed with Jefferson, but the McCulloch Court, following
President George Washington, did not.® Indeed, although it often is over-
looked, McCulloch did not present the Marshall Court with its first occasion
to interpret the Necessary and Proper Clause. In United States v. Fisher,
Chief Justice Marshall, writing for the Court, summarily rejected the argu~
ment that an Act of Congress, which provided that a claim of the United States
had priority in a bankruptcy proceeding, exceeded the necessary and proper
power.® The Chief Justice dismissed the Jeffersonian interpretation, observ-
ing that requiring congressional legislation to be "indispensably necessary
to give effect to [an enumerated] power" would cause "endless difficul-
ties."* The Chief Justice in Fisher clearly indicated the direction of his
preferred reading of the Necessary and Proper Clause. He explained, "Con-
gress must possess the choice of means, and must be empowered to use any
means which are in fact conducive to the exercise of a power granted by the
constitution."s®

Notwithstanding the Fisher precedent, the longstanding comtroversy
surrounding the Bank of the United States made it clear that Chief Justice
Marshall and his Court could not summarily pass over the necessary and proper

In addition, I think Professor Barnett’s approach is normatively troubling. His approach
would tip the constitutional balance between effective government and limited government
too far in the latter direction. The modern Supreme Court wisely dispenses with the usual pre-
sumption of constitutionality only with respect to types of legislation in considerable tension
with constitutional norms, such as classifications grounded on race and gender and deprivations
of fundamental rights. See, e.g., Moore v. City of E. Cleveland, 431 U.S. 494, 499 (1977)
(plurality opinion) (stating that "usual judicial deference to the legislature is inappropriate” with
respect to laws that intrude on "family living arrangements™); Craig v. Boren, 429 U.S. 190, 197
(1976) (stating that "[t]o withstand Constitutional challenge . . . classifications by gender must
serve important governmental objectives and must be substantially related to achievement"
thereof); McLaughlin v. Florida, 379 U.S. 184, 192 (1964) (noting that statutory provisions
based on racial classifications are subject to "most rigid serutiny” (quoting Korematsu v. United
States, 323 U.S. 214, 216 (1944))). To treat all congressional legislation that in any way
impinges on individual liberty as constitutionally suspect retreats too far in the discredited
direction of Lochner v. New York, 198 U.S. 45 (1905). See Lochner, 198 U.S. at 57 (declaring
that states® power to legislate cannot impinge on "liberty of person and freedom of contract™).

61. President Washington signed the law creating the first Bank of the United States only
two days after receiving Jefferson’s memorandum urging him to cast a veto on constitutional
grounds, ELXINS & MCKITRICK, supra note 56, at 232-33. Hamilton also submitted to Presi-
dent Washington a memorandum that supported the bank and responded to Jefferson’s objec-
tions, Id. at 232-33; see also infra notes 71, 88, 90 and accompanying text (detailing arguments
advocating strong Congressional power in federalist system).

62. 6U.S. (2 Cranch) 358 (1805).

63. See United States v. Fisher, 6 U.S. (2 Cranch) 358, 396-97 (1805) (rejecting narrow
definition of Necessary and Proper Clause).

64. Id. at396.

65. Id.
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issue inMchdloch.66 The Court, quite rightly, approached the clause anew,
and in doing so, completed the sketch begun in Fisher. In upholding Con-
gress’s power to incorporate a bank, Chief Justice Marshall in McCulloch once
again offered an embracing interpretation of the Necessary and Proper Clause:

The subject is the execution of those great powers on which the welfare of

anation essentially depends. It must have been the intention of those who

gave these powers, to insure, as far as human prudence could insure, their

‘beneficial execution. This could not be done by confiding the choice of

means to such narrow limits as not to leave it in the power of Congressto

adgpﬁt7 any which might be appropriate, and which were conducive to the

end,

In supporting this broad reading of the Necessary and Proper Clause, the
Chief Justice offered broad justifications. He drew on the nature of the Con-
stitution, which he distinguished from a "legal code."® The former, by "[i]ts
nature, . . . requires, that only its great outlines should be marked, its impor-
tant objects designated, and the minor ingredients which compose those
objects be deduced from the nature of the objects themselves."® As Chief
Justice Marshall famously added, "we must never forget, that it is a constitu-
tion we are expounding,"’

He might as well have added, "we must remember that it is a government
the Constitution created." Chief Justice Marshall not only supported his broad
interpretation of the Necessary and Proper Clause with an argument from the
nature of the Constitution, but also supported it with the nature of a function-
ing government.” For the Chief Justice, "a government, entrusted with such

66, See CHARLES WARREN, 1 THE SUPREME COURT IN UNITED STATES HISTORY 499-540
(1922) (placing McCulloch v. Maryland in historical context).

67. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316,412 (1819).

68. Id. at407.

69. Id. For this reason, Chief Justice Marshall was untroubled by the absence of a power
of incorporation among Congress’s enumerated powers, The power to create a corporation is
not an end in itself, but simply is a means toward an end. Id. at 421. Thus, the Chief Justice
explained, "we find no reason to suppose that a constitution, omitting, and wisely omitting, to
enumerate all the means for carrying into execution the great powers vested in government,
ought to have specified this." Id.

70. Id. Chief Justice Marshall’s argument concerning the nature of the Constitution
tracked Publius’s account of the framers® rationale for adding the Necessary and Proper Clause
as a general supplementary provision to the Article I, Section 8 enumeration, rather than
attempting "a positive enumeration of the powers comprehended under the general terms “nec-
essary and proper.”" THE FEDERALIST NO. 44, supra note 28, at 293, Publius explained that the
latter course "would have involved a complete digest of laws on every subject to which the
Constitution relates." Id. .

71.  Alexander Hamitton emphasized this focus in his memorandum to President Washing-
ton responding to Jefferson’s urging of a veto of the bank bill. Hamilton argued that "[i]t is
essential to the being of the National government” that Jefferson’s interpretation of the term
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ample powers, on the due execution of which the happiness and prosperity of
the nation so vitally depends, must also be entrusted with ample means for
their execution."” Thus, by "general reasoning,"” without the need for the
Necessary and Proper Clause,” "the powers given to the government imply
the ordinary means of execution."”

For Chief Justice Marshall, the arguments from the nature of the Consti-
tution and from the nature of government cohered into a vision of an effective,
flexible, and adaptable authority in Congress to implement its enumerated
powers as the legislators believed appropriate to address the needs of the
nation. The Court approached the Necessary and Proper Clause as a provision
embedded within the interpretive context of a "constitution intended to endure
for ages to come, and, consequently, to be adapted to the various crises of
human affairs."’® The implication the Chief Justice drew from the perma-
nence of the Constitution in a changeable world was clear:

To have prescribed the means by which government should, in all future
time, execute its powers, would have been . . . an unwise attempt to pro-
vide, byimmutable rules, for exigencies which, ifforeseen at all, must have
been seen dimly, and which can be best provided for as they occur. To
have declared that thebest means shall not be used, but those alone without
which the power would be nugatory, wonld have been to deprive the legis-
1ature of the capacity to avail itself of experience, to exercise its reason,
and to accommodate its legislation to circumstances.”

"necessary" be "exploded." Alexander Hamilton, Opinion on the Constitutionality of an Act to
Establish a Bank, Feb. 23, 1791, in VIII THE PAPERS OF ALEXANDER HAMILTON 63, 102
(Harold C. Syrett ed., 1965). Hamilton belicved that Jefferson’s limited understanding of the
reach of congressional power "would be fatal to the just & indispensable authority of the United
States.” Id. at97. .

72.  McCulloch, 17 U.S. at 408. The Chief Justice continued: "The power being given,
it is in the interest of the nation to facilitate its execution. It can never be their interest, and
cannot be presumed to have been their intention, to clog and embarrass its execution by
withholding the most appropriate means." Id. Chief Justice Marshall simply could not accept
"[t]he baneful influence of [the state’s] narrow construction [of the Necessary and Proper
Clause] on all the operations of the government, and the absolute impracticability of maintain-
ing it without rendering the government incompetent to its great objects.” Id. at 417-18.

73. Id.at411.

74. Id.at419.
75. Id.at409.
76. Id.at415.

77. Id, at 415-16. Chief Justice Marshall again tracked Publius, who had argued that a
complete, constitutional listing of legislative means available to Congress, in lieu of the
necessary and proper catch-all, would have required the framers to predict "all the possible
changes which futurity may produce.” See The FEDERALIST NO. 44, supra note 28, at 294 ("[I]n
every new application of a general power, the particular powers, which are the means of
attaining the object of the general power, must always necessatily vary with that object, and be
often properly varied whilst the object remains the same.").
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For Chief Justice Marshall, only a broad construction of the Necessary and
Proper Clause was true to the essence of the constitutional project itself, to
create a government that would be capable of governing effectively in an
unknowable firture.”®

In adopting such a broad acceptance of the implied powers of Congress
to effectnate the enumerated powers of Article I, Section 8, Chief Justice
Marshall followed the lead of Publius. Publius largely devoted Federalist 23
to emphasizing the "simple" and "uniform" "axioms" that constitute the prin-
cipal theme of McCulloch: "The means ought to be proportioned to the end;
the persons, from whose agency the attainment of any erd is expected, ought
to possess the means by which it is to be attained."”” Thus, as would Chief
Justice Marshall, Publius recognized that “government ought to be clothed
with all the powers requisite to complete execution of its trust."®° Publius also
rejected the Jeffersonian interpretation, much as Chief Justice Marshall did.
Publius explained, "Not to confer in each case a degree of power commensu-
rate to the end, would be to violate the most obvious rules of prudence and
propriety, and improvidently to trust the great interests of the nation to hands
which are disabled from managing them with vigor and success."®!

In Federalist 33 and 44, Publius defended the framers® inclusion of the
Necessary and Proper Clause in Article I, Section 8 of the Constitution,
against stiff anti-federalist objection that the provision would enable the new
Congress to legislate without effective limitation®® Publius’s defense was
unflinching. "Without the subsfance of this power," he claimed, "the whole
Constitution would be a dead letter."”®® Indeed, anticipating the Marshall
Court’s ultimate position in McCulloch, Publius observed that, even had the

78.  Chief Justice Marshall followed Publius’s lead when highlighting the importance of
interpreting the scope of national power with an eye toward allowing Congress the capacity to
address future contingencies that are unknowable at present. See THE FEDERALIST NO, 34, at
204-08 (Alexander Hamilton) (Modern Library ed., 1941) (stating that there is nothing "more
fallacious than to infer the extent of any power . . . in the national government, from an estimate
of its immediate necessities").

79. THE FEDERALIST NO. 23, at 142 (Alexander Hamilton) (Modern Library ed., 1941);
see also THE FEDERALIST NO. 31, at 188, 190 (Alexander Hamilton) (Modern Library ed., 1941)
(inclzding this ends-means principle among "primary truths, or first principles" of governance).

80. THEFEDERALIST NO. 23, supra note 79, at 142.

81. Id at144.

82. See THEFEDERALIST NO. 33, at 198 (Alexander Hamilton) (Modern Library ed., 1941)
(supporting Necessary and Proper Clause and noting that it is responsibility of government to
judge "proper exercise of its powers"); JACKSON TURNER MAIN, THE ANTI-FEDERALISTS:
CRITICS OF THE CONSTITUTION, 1781-1788, at 122-24 (1961) (urging that "Congress must be
granted only limited authority" under anti-federalist thought); HERBERT J. STORING, WHAT THE
ANTI-FEDERALISTS WERE FOR 28-29 {1981) (noting that anti-federalists considered it imprudent
to grant powers without limits because it gave government free reign).

83. THE FEDERALISTNO. 44, supra note 28, at 292.
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framers not included the Necessary and Proper Clause, "there [could] be no
doubt that all the particular powers requisite as means of executing the general
powers would have resulted to the government, by unavoidable implication."®*
Publius added, in language Chief Justice Marshall later echoed: "No axiom
is more clearly established in law, or in reason, than that wherever the end is
required, the means are authorized; wherever a general power to do a thing is
given, every particular power necessary for doing it is included."®

In Publius’s defense of the Necessary and Proper Clause, however, he
frustratingly failed to suggest a definition of the key term, "necessary."®® That
task was left to the Court in McCulloch, which adopted a broad definition of
the term consistent with its own, and with Publius’s, justification of the
clause.®” Following Alexander Hamilton’s reading of the clause in defense of
the first banks’ constitutionality and in opposition to the Jeffersonian interpre-
tation, Chief Justice Marshall equated the constitutional term "necessary" with
what he understood to be the common meaning of the term, that which is
"convenient, or useful, or essential to another."® He continued, "To employ
the means necessary to an end, is generally understood as employing any
means calculated to produce the end, and not as being confined to those single
means, without which the end would be entirely unattainable."**

In defining the term "necessary," the Chief Justice sharpened the work
of Publius by specifying the judicial check on congressional assertions of its
necessary and proper power. More specifically, the McCulloch test provides:
"Let the end be legitimate, let it be within the scope of the constitution, and

84. Id.at294.

85. Id; see also THE FEDERALIST NO. 33, supra note 82, at 199 ("What is a power, but
the ability or faculty of doing a thing? What is the ability to do a thing, but the power of
employing the means necessary fo its execution?").

86. See THE FEDERALIST NO. 33, supra note 82, at 198-200 (supporting Necessary and
Proper Clause and noting that it is responsibility of government to judge "proper exercise of iis
powers").

87. Justice Frankfurter wrote that, although "[n]o judge writes on a wholly clean slate.”
Chief Justice Marshell bore "the duty of creation to a degree greater than falls to the lot of even
mostgreatjudges.” FELIX FRANKFURTER, THE COMMERCE CLAUSE UNDER MARSHALL, TANEY,
AND WAITE 12 (1978).

88. McCulloch v. Maryland, 17 U.S. (4 Wheat) 316, 413 (1819). In his argument
defending the constitutionality of the first bank, Hamilton wrote:

According to [the grammatical and popular sense of the term), necessary often
means no more than needful, requisite, incidental, useful, or conducive to. Itisa
common mode of expression to say, that it is necessary for a government or a
person fo do this or that thing, when nothing more is intended or understood, than
that the interests of the government or person require, or will be promoted, by the
doing of this or that thing.
HAMILTON, supra note 71, at 102,
89, McCulloch, 17 U.S. at 413-14.
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all means which are appropriate, which are plainly adapted to that end, which
are not prohibited, but consist with the letter and spirit of the constitution, are
constitutional."® This doctrine reflected the Marshall Court’s goal of achiev-
ing the balance mandated by the constitutional aspiration of an effective, but
limited government. Chief Justice Marshall made this understanding clear in
his introduction to the necessary and proper test:

‘We admit, asall must admit, that the powers of the government are limited,
and that its limits are not to be transcended. But we think the sound con-
struction of the constitution must allow to the national legislature that dis-
cretion, with respect to the means by which the powers it confers are to be
carried into execution, which will enable that body to perform the high
duties assigned to it, in the manner most beneficial to the people.”

The McCulloch Court thus designed a judicial role that limits Congress to the
boundaries of its enumerated powers, yet allows legislative flexibility within
those boundaries.

The McCulloch test maintains the balance between effective government
and limited government by integrating formal and functional elements into its
construction of the federalism limits on congressional power. The Court
derives the formal dimension of the McCulloch test from its translation of the
enumerated powers of Congress into the authorized "ends" of legislative
action.”? Those ends constitute the formal categories of congressional power.
The functionalism of the test resides in the broad authority that the Necessary
and Proper Clause provides Congress to select the "means” to achieve those
ends. In this framework, the Necessary and Proper Clause does not “enlarge"
congressional power beyond the markers placed by the enumerated powers,
nor does it "restrain the powers of Congress . . . to exercise its best judgment

90. Id. at421. Chief Justice Marshall’s test for evaluating congressional action pursuant
to the Necessary and Proper Clause followed the approach Hamilton had suggested with respect
to the first bank. Hamilton wrote: “If the end be clearly comprehended within any of the
specified powers, & if the measure have an obvious relation to that end, and is not forbidden
by any particular provision of the constitution — it may safely be deemed to come within the
compass of nafional authority." HAMILTON, supra note 71, at 107 (finding that Constitution
does not grant federal government complete sovereignty, rather "it is sovereign . . . [only] to the
extent of the objects of its specified powers").

91. McCulloch,17 U.S. at 421.

92.  Chief Justice Marshall’s equation of the enumerated powers with "ends" was consis-
tent with Publius’s consistent conceptualization of those powers as "objects.” See EPSTEIN,
supra note 21, at 43 (noting that "allowable ends" authorize means although means cannot be
delineated); supra note 29 and accompanying text (describing Constitution’s assignment of cer-
tain objects to national government). It also underscores the Aristotelian, teleological orienta-
tion that underlies the McCulloch understanding of the constitutional authority of Congress. See
supra note 3 (describing purpose of teleological reasoning to explain something based on its
goal or end).
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in the selection of measures to carry into execution the constitutional powers
of government."*

The federalist balance of the McCulloch test is aligned with the distinc-
tion between law and politics that lies at the center of the Marbury conception
of judicial review.® In Marbury; the Marshall Court emphasized the legal
nature of the Constitution’s limitations on congressional authority.®® Chief
Justice Marshall wrote, "The powers of the legislature are defined and limited;
and that those limits may not be mistaken, or forgotten, the constitution is
written."*® But within those legal limits, governmental actors have discretion
to achieve the policy they believe to be in the public interest, without interfer-
ence from the courts.”” In the Marbury framework, when national political
actors "possess a constitutional or legal discretion, nothing can be more
perfectly clear than that their acts are only politically examinable."*®

The formal/functional interplay of the McCulloch test follows Marbury’s
law/politics framework. The formal dimension of McCulloch focuses on the
constitutionally prescribed, legal limits of national political authority. In
McCulloch, the Court emphasized the Marbury injunction that Congress, "in
the execution of its powers," could not pass laws "prohibited by the constitu-
tion."® Nor could Congress cite one of its enumerated powers as a "pre-
text . . . for the accomplishment of objects not entrusted to the [national]
government."'® So long as Congress remains within the formal limits on its
authority, the McCulloch orientation remains functional, with the Court
deferring to legislative judgment on "the degree of [a law’s] necessity™! in
accomplishing a constitutional end. As Marbury would describe it, that judg-
ment is one of politics, not law. Were judges to follow the Jeffersonian inter-

93. McCulloch,17 U.S. st 420.

94.  For useful discussions of the law/politics distinction in Marbury, see generally George
L. Haskins, Law Versus Politics in the Early Years of the Marshall Court, 130 U, PA. L. REV.
1 (1981) (discussing achievements of Marshall Court and its effect on power of judiciary and
separation of law and politics); Jennifer Nedelsky, Confining Democratic Politics: Anti-Feder-
alists, Federalists, and the Constitution, 96 HARV. L. REV, 340 (1982) (considering implications
of law/politics distinction on balance between democracy and constitutionalism); William E.
Nelson, The Eighteenth-Century Background of John Marshall's Constitutional Jurisprudence,
76 MicH. L. REv. 893 (1978) (considering motivation of Marshall Court decisions as shaped
by politics or principle).

95. The Marbury Court recognized the Constitution as "the fundamental and paramount
law of the nation," Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803).

96. Id.at176.

97. Id.st166.

98, Id.

99,  McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 423 (1819).
100. Id.

101. Id
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pretation and calibrate the relative need of congressional legislation, the Mec-
Culloch Court, following Marbury, wamed they would "pass the line which
circumscribes the judicial department, and . . . tread on legislative ground."'%

2. Gibbons

After McCulloch, the question remained how the justices should define
the enumerated powers, or ends, within congressional authority. The Marshall
Court would wait only five years before taking that next step. In Gibbons v.
Ogden, the Court defined the most important of Congress’s regulatory powers,
that governing interstate commerce.!® The Constitution’s Commerce Clause
provides Congress with the power "[t]o regulate Commerce with foreign
Nations, and among the several States, and with the Indian Tribes."* The
Gibbons Court’s approach to the clause followed the McCulloch strategy. The
Court integrated formal and functional elements in an effort to allow Congress
wide discretion to pursue regulatory goals within a defined boundary true to
the constitutional balance of power between nation and state.

Gibbons arose from an effort by the states to parcel out exclusive naviga-
tion rights for steamboat operators within their territorial waters. Ogden, who
enjoyed a monopoly from the New York legislature to operate steamboats on
New York waters, had received an injunction from a New York court barring
Gibbons from operating his steamboats within the state.!® Gibbons, however,
held a potential trump card in the form of a federal license issued pursuant to
a congressional statute enacted in 1793.!% If Congress possessed the constitu-
tional power to control navigation, Gibbons’s federal license would override
Ogden’s state monopoly right pursuant to the Supremacy Clause.!” The
Marshall Court held for Gibbons.!®

Chief Justice Marshall, again writing for his Court, began his analysis as
he had in McCulloch. He first assessed the implications of the Constitution’s
enumeration of congressional powers for the interpretive task of measuring
the scope of those powers. In McCulloch, Maryland had argued that the logic

102. .

103.  Gibbons v. Ogden, 22 U.S. (9 Wheat.} 1, 196-98 (1824) (holding that Commerce
Clause authorizes Congress to regulate navigation of waters).

104. US.CONST.art. 1, § 8,¢l. 3.

105. Gibbons,22U.S. at 1-3.

106. See DAVID P. CURREE, THE CONSTITUTION IN THE SUPREME COURT: THE FIRST
HUNDRED YEARS, 1789-1888, at 168 n.74-75 (1985) (referencing federal statute authorizing
license that allowed Gibbons to operate steam boats between New York and New Jersey).

107.  See U.S. CONST. art. VL cl. 2. (stating that "[t}his Constitution, and the Laws of the
United States which shall be made in Pursuance thereof . . . shall be the Supreme Law of the
Land"™).

108. Gibbons,22 U.S. at 210-22.
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of enumeration required the Court to limit narrowly the reach of the Necessary
and Proper Clause.!® The Chief Justice rejected that interpretive stance,
because it would have denied Congress its constitutional role of selecting
from among various legislative policy options the approach it believes best
addresses matters within the boundaries of the enumerated powers.”’® In
Gibbons, Ogden argued similarly to Maryland, that the logic of enumeration
mandated that the powers generally be “"construed strictly."'"* Chief Justice
Marshall again rejected the suggestion, noting the absence of any such rule of
construction in the text of the Constitution.!*?

As in McCulloch, the Gibbons Court was guided by Publius’s injunc-
tion to interpret the constitutional text in accordance with its "common-sense”
meaning.'"® As Publius observed, with respect to "a constitution of govern-
ment . . ., the natural and obvious sense of its provisions, apart from any
technical rules, is the true criterion of construction."’’* Thus, while Chief
Justice Marshall accepted the impropriety of any "enlarged construction" of
the enumerated powers that would extend the text beyond its "natural and
obvious import," he found a "narrow construction” that would rob the text of
its common-sense meaning to be equally illegitimate.’’> The Chief Justice
saw in Ogden’s proffered rule of construction the same infirmity that had
disabled Maryland’s Jeffersonian interpretation of "necessary and proper" —
it would lead to an incompetent national government. The Gibbons Court,
true to McCulloch and to Publius as well, would not accept the "propri-
ety" of a narrowing construction of the enumerated powers that would
render Conlglrsess "unequal to the objects for which it is declared to be insti-
tated...."

109. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 418-19 (1819).

110. Id. at419-420.

111. Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 187 (1824).

112. Id. at187-88.

113. THE FEDERALIST NO. 83, at 539-40 (Alexander Hamilton) (Modern Library ed.,
1941); see also supra notes 88-90 and accompanying text (defining Necessary and Proper
Clause using common understanding of term).

114. THEFEDERAUIST NO. 83, supra note 113, at 540-41.

115. Gibbons, 22 U.S. at 188. Chief Justice Marshall, like Publius, adopted a rule of
construction with respect to Congress’s enumerated powers that presumed the framers "em-
ployed words in their natural sense, and to have intended what they have said." Id. at 188. In
case of ambiguity caused by "the imperfection of human language,” the Chief Justice accepted
the "well settled rule that the objects for which [the power] was given, especially when those
objects are expressed in the instrument itself, should have great influence in the construction."
Id, at 188-89. In doing so, he adopted & purposive approach to the interpretation characteristic
of telcological functionalism. See supra note 3 (discussing meaning of functionalism and
congistency of term with Aristotelian thought).

116. Gibbons,22U.S. at 188.
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With this background understanding of the Court’s interpretive role,
Chief Justice Marshall began his analysis of the Gibbons problem by defining
Congress’s commerce power. He did so as he said he would, by parsmg the
text of the Commerce Clause with an eye on its common-sense meaning.!!
He focused first on the subject matter of Congress’s power, "commerce."!®
The Chief Justice rejected Ogden’s effort to exclude navigation from Con-
gress’s regulatory power by essentially limiting "commerce” to the sale,
exchange, or traffic of goods.”” While Chief Justice Marshall did not ques-
tion that trafficking in goods was "commerce," he did not accept that such a
"general term, applicable to many objects," was limited to that meaning.!?°
Instead, the Gibbons Court opted for an understanding of "commerce" that
would encompass the complete range of commercial relationships. Chief
Justice Marshall explained: "Commerce, undoubtedly, is traffic [in commodi-
ties], but it is something more: it is intercourse. It describes the commercial
intercourse between nations, and parts of nations, in all of its branches, and
is regulated by prescribing rules for carrying on that intercourse."'? Because
“[t]he mind can scarcely conceive a system for regulating commerce between
nations" that would exclude navigation, the framers should not be taken to
have excluded navigation by use of the term "commerce."'? Thus, in the
Gibbons understanding, "commerce" takes on the functional character of "a
general term," including everything that is part of the web of commercial
activity and relationships that Congress would need to include in a "system"
of international or interstate commercial regulation.!?

117. Id at189-190.

118. IHd

119. Id.at 189-90.

120. Id.at189.

121. Id.at 189-90.

122. Id. at 190. Chief Justice Marshall noted that the United States had regulated naviga-
tion "from the commencement of the government, . . . with the consent of all, and ha[d] been
understood by all to be a commercial regulation.” Id. The Chief Justice added:

All America understands, and has uniformly understood, the word "commerce," to
comprehend navigation. It was so understood, and must have been so understood,
when the constitution was framed. The power over commerce, including naviga-
tion, was one of the primary objects for which the people of America adopted their
government, and must have been contemplated in forming it. The convention must
have understood it in that sense because all have understood it in that sense; and the
atternpt to restrict it comes too late.
Id. Publius likewise connected control of navigation with the regulation of international
commerce. See THE FEDERALIST NO. 11, at 62 (Alexander Hamilton) (Modern Library ed.,
1941) (describing importance of national Navy to secure international trade and relations).

123. Gibbonsv. Ogden, 22 U.S. (9 Wheat.) 1,229-32 (1824). This functional definition of

commerce was true to the interpretive approach Chief Justice Marshall delineated eatlier in the
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The Gibbons Court’s definition of "commerce" settled the nature of the
activity that Congress could regulate. The Commerce Clause, however, also
limits Congress’s power to reach that activity within two geographical realms,
one external to the nation, the other internal !** Within the external sphere,
the text suggests that Congress has complete authority to control commerce.
The Constitution does not qualify Congress’s power to regulate commerce
"with foreign Nations."'> As Chief Justice Marshall signified by his empha-
sis on the need for Congress to address navigation rights in connection with
its regulation of the country’s commercial relationships with other nations, a
narrow definition of "commerce" would have prevented Congress from
completely controlling matters of international commerce.'* Such a narrow
understanding of commerce, therefore, was unacceptable.

In contrast with international commerce, the Commerce Clause does not
give Congress complete authority to regulate internal commerce. The text of
the Commerce Clause limits the jurisdiction of the national legislature to
commerce "among the several States."” Here again, Chief Justice Marshall
embraced a broad, functional understanding of the text. He read the phrase
to attach congressional power to activity in the "interior" of the states, so long
as that activity "extend[s] to or affect[s] other States."'?® The functionalism
of this interpretation aligns with that of the earlier definition of "commerce."
The Commerce Clause allows Congress to regulate any activity within the
web of commercial relationships, anywhere in any state, so long as that activ-
ity extends to or affects any of the other states.!?

Gibbons opinion. See supra notes 121-23 and accompanying text (noting Chief Justice Mar-
shall’s goals of interpreting Constitution based on "common-sense” meaning and on purpose).

124. In this discussion, I do not consider the nature of Congress’s power to regulate com-
merce with Native American tribal governments.

125. U.S.CONST. art. L, § 8, cl. 3; see also Gibbons, 22 U.S. at 193-94 (noting that com-
merce cannot stop at states® borders; it extends into states).

126. Gibbons,22 U.S. at 229-30.

127. US.CoNsT.art. L § 8,cl. 3.

128. Gibbons, 22 U.S. at 194. In reaching this conclusion, Chief Justice Marshall took the
word "among" to mean, "intermingled with." Id. He wrote: "A thing which is among others,
is intermingled with them." Id.

129. Professor Richard Epstein suggested a narrower interprefation of the effect test of
Gibbons. See Richard A. Epstein, The Proper Scope of the Commerce Power, 73 VA.L.REV.
1387, 1405 (1987) (considering scope of congressional power under Commerce Clause).
Professor Epstein argued, "There is not the slightest hint that Chief Justice Marshall meant o
have the ‘affects’ qualification expand the specific objects to which the ‘plenary’ commerce
clause applics, beyond the control of interstate commercial transactions and the instrumentalities
of interstate commerce.” Id. I think there are scveral such hints. The first and most obvious is
that Chief Justice Marshall explicitly rejected the limitation of commerce to commercial transac-
tions. Gibbons v. Ogden, 22 U.S, (9 Wheat.) 1, 189-91 (1824). Moreover, nowhere in his
lengthy and cxpository opinion did the Chief Justice mention the term “instrumentalities” of
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The Gibbons understanding of Congress’s commerce power follows from
the theory of representative legitimacy that Chief Justice Marshall invoked in
McCulloch. In this account, the "only security against the abuse of [govern-
mental] power" lies "in the structure of the government itself," whereby the
government operates on "its constituents," whose electoral power provides
them with the "influence" to ward off "erroneous and oppressive" measures.!*
For such a political check to operate on the exercise of governmental power,
it is crucial that those who are affected have a political voice that the govern-
ment has incentive to hear. When a state’s action affects only its residents,
the political check is in full force. However, when state action substantially
burdens those who reside and vote in other states, the political check is
compromised, with a corresponding increase in the risk of an abuse in govern-
ing power.™™ On this theory, the national government has the strongest claim
to political legitimacy with respect to those activities with effects that substan-
tially radiate beyond the borders of any one state.’*? Because the citizens of
each state send representatives to Congress, everyone who is affected by con-
gressional regulation has had an opportunity to participate in the process of
that legislature’s decision making."®® As the McCulloch Court concluded,

interstate commerce or any similar term. Reversing the burden of persuasion on Professor
Epstein, there is nothing in Chief Justice Marshall’s opinion that limits his discussion to steam-
boats plying interstate waterways. His language is broader and more inclusive, and presumably,
purposefully so.

There are other hints as well. For example, the operative phrase of Chief Justice Mar-
shall’s opinion includes activities that "extend to or affect other states.” Gibbons,22 U.S. at 194
(emphasis added). Professor Epstein’s reading fits well the first category ("extend to"), but not
the digjunctive second ("affect"). Hint: Why did the Chief Justice not qualify the disjunctive
term "“affect” if he intended it simply to refer to the effects on the instrumentalities and trans-
actions that "extend to" state lines? Reading "affect” broadly fits the general, ordinary usage of
the unqualified term, Moreover, an unqualified reading of the "affects” test fits the understand-
ing of representative legitimacy that Chief Justice Marshall introduced in McCulloch, and also
fits his primary reliance on the political process to limit congressional power. See infra notes
143-50 and accompanying text (describing importance of representative legitimacy as political
check on governmental power). Finally, and most generally, Professor Epstein, throughout his
analysis, reads Gibbons with a determination to limit congressional power to the most restrictive
category the case might bear. Epstein, supra, at 1401-08. That interpretative stance, however,
links Professor Epstein not to Chief Justice Marshall, but to those whose arguments the Chief
Justice rejected in McCulloch and Gibbons. Although I fully agree with Professor Epstein that
a certain formalism is important to Chief Justice Marshall’s approach to congressional power,
see Epstein, supra, at 1406, I think Professor Epstein mistakenly discounted the clearly func-
tional component of the Chief Justice’s thinking.

130. McCulloch v. Maryland, 17 U.S. (4 Whest.) 316, 428 (1819).

131.  Seeid. at 429 (explaining that sovereignty of states ends at their borders).

132. Seeid. at 405 (stating that national government "is the government of all; its powers
are delegated by all; it represents all, and acts for all").

133. See id. at 435 (discussing exercise of power by individuals through congressional
representation).
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“[tlhe difference is that which always exists, and always must exist, between
the action of the whole on a part, and the action of a part on the whole."**

The power of the McCulloch understanding of representative legitimacy
comes through in Gibbons not only with respect to Chief Justice Marshall’s
definition of what counts as interstate commerce, but also with respect to his
definition of Congress’s power to “"regulate." For the Gibbons Court, the
Commerce Clause gives Congress the complete power "to prescribe the rule
by which commerce is to be governed."' The constraint on Congress is
political, not legal:

The wisdom and the discretion of Congress, their identity with the people,
and the influence which their constituents possess at elections, are, in this,
as in many other instances, . . . the sole restraints on which [the framers]
haverelied, to secure them from its abuse. They are therestraints on which
the people must often rely solely, in all representative governments. '3

In adopting this broad understanding of congressional power, the Chief Justice
followed the formal/functional balance of the McCulloch framework: "[Tlhe
sovereignty of Congress, though limited to specified objects, is plenary as to
those objects."*

It is telling that Chief Justice Marshall’s delineation of the congressional
commerce power came to rest on the people and the idea of representation. In
analyzing Congress’s commerce power in this way, he not only aligned Gib-
bons with McCulloch, he also followed the federalist understanding. In Feder-
alist 45 and 46, Publius addressed anti-federalist fears that the new national
government would overwhelm the state governments, inevitably consolidating
all political power at the national level. Publius met the objection head on.
Because creation of a competent national government was "essential" to secure
the "happiness" of the American people, he argued, the displacement of some
pre-existing state authority was simply a byproduct of a necessary change,
rather than a legitimate basis for objection.’*® Publius continued:

Was. .. the American Revolution effected, was the American Confederacy

formed, was the precious blood of thousands spilt, . . . not that the people
of America should enjoy peace, liberty, and safety, but that the government

134. Id.at435-36.

135. Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 196 (1824) (explaining that "[the commerce]
power, like all others vested in [Clongress, is complete in itself, may be exercised fo its utmost
extent, and acknowledges no limitations, other than are prescribed in the constitution™).

136. Id.at 197 (emphasis added).

137. Id.; see also McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 405 (1819) (noting that
"the government of the Union, though limited in its powers, is supreme within its sphere of
action").

138. THE FEDERALIST NO. 45, supra note 47, at 298.
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of the individual States . . . might enjoy a certain extent of power, and be

arrayed with certain dignities and attributes of sovereignty?'®
For Publius, "the public good, the real welfare of the great body of the people,
is the supreme object" of the Constitution and of constitutional government.**°
"[Al]s far as the sovereignty of the States cannot be reconciled to the happiness
of the people," Publius concluded, "the voice of every good citizen must be,
Let the former be sacrificed to the latter."*

In the federalist framework, the people not only are the ultimate object
of governmental power, but also they are the "ultimate authority."'*> Publius
thus identified the founding generation’s commitment to popular sovereignty
as the conceptual key to balancing federalism.!** The "arduous . . . task of
marking the proper line of partition between the authority of the general and
that of the State governments,"'* is not best understood as a treaty negotiation
between two contending powers grudgingly dividing up their sovereignty. To
Publius, the national and state governments are "kindred systems" that coexist
as "parts of one whole."** Federalism, then, is an effort to provide an overall
structure of government that would best serve the people. As Publius reminds
all those who would become preoccupied with questions of governmental
sovereignty, "[tlhe federal and State governments are in fact but different
agents and trustees of the people, constituted with different powers, and
designed for different purposes."“ Neither Congress nor the state legislatures
are sovereign in any ultimate sense.!¥’

139. Id.at298-99.

140. Id. at 299. Publius concluded the thought by noting, "no form of government what-
ever has any other value than as it may be fitted for the attainment of this object." Id.

141. Id. In Gibbons, Chief Justice Marshall followed Publius in reminding Ogden that the
pre-existing sovereignty of the states "underwent a change” with ratification of the Constitution.
See Gibbons v. Odgen, 22 U.S. (9 Wheat.) 1, 187 (1824) (discussing character of state sover-
eignty before and after Constitution).

142. THE FEDERALIST NO. 46, supra note 34, at 305.

143. See BEER, supra note 1, at 137, 152 (discussing establishment of federal system with
allocation of power made by people); KETCHAM, supra note 22, at 72 (viewing Consfitution as
document through which people authorized redivision of sovereignty); GORDON S. WooD, THE
CREATION OF THE AMERICAN REPUBLIC, 1776-1787, at 532, 447-54 (1969) (detailing enthusi-
asm of federalists in reservation of primary right of power in people). For a thoughtful study
of the power of the idea of popular sovercignty for the founding generation, see generally
EDMUND S. MORGAN, INVENTING THE PEOPLE: THE RISE OF POPULAR SOVEREIGNTY IN ENG-
LAND AND AMERICA (1988).

144. THE FEDERALIST NO. 37, supra note 21, at 228.

145. THE FEDERALIST NO. 82, at 536 (Alexander Hamilton) (Modern Library ed., 1941)
(emphasis omitted).

146. THE FEDERALIST NO. 46, supra note 34, at 304-05.

147. See PETER S. ONUF, THE ORIGINS OF THE FEDERAL REPUBLIC: JURISDICTIONAL
CONTROVERSIES IN THE UNITED STATES, 1775-1787, at 200 (1983) (stating that reservation of
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Because of this ultimate reliance on popular will, Publius understood that
the working balance of power between the nation and the states would emerge
from the political process. That balance "will not depend merely on the
comparative ambition or address of the different governments," but will
mstead ultimately "depend on the sentiments and sanction of their common
constituents."’*® As a default position, Publius expected that "the first and
most natural attachment of the people will be to the governments of their
respective States."'* He thus concluded:

If, therefore, . . . the people should in future become more partial to the
federal thanto the State governments, the change can only result from such
manifestand irresistible proofs of abetter administration, as will overcome
all their antecedent propensities. And in that case, the people ought not
surely to be precluded from giving most of their confidence where they
may discover it to be most due . . . .!®

Publius, in this account, anticipated McCulloch and Gibbons. As would
the Marshall Court, he viewed federalism, and more particularly, the scope of
congressional power, through the lens of popular sovereignty. The end of
federalism, in their shared view, is not the preservation of sovereignty per se
in either the national government or in the states. Rather, it is the harnessing
of the powers and responsibilities of both levels of government as a means
toward the ultimate end of serving the collective good of a sovereign
people.’™ The role of formalism in the federalist understanding, then, is not
so much to preserve preconceived notions of state or national governmental
sovereignty, but rather to keep each level of government within the authority
the people had entrusted to them.

Publius thus counterbalanced his defense of a competent national govern-
ment with an overriding understanding that its power would be exercised only
within "a certain sphere."'*? The states, therefore, retain "a very extensive
portion of active sovereignty,"** or governing supremacy.’® In this scheme,

ultimate authority to people clarified question of whether state or federal government would be
sovereign); WOOD, supra note 143, at 531 (explaining that lack of sovereignty by state legisla-
tures or Congress exists because of emanation of power from people).

148. THE FEDERALIST NO. 46, supra note 34, at 305.

149, Id.

150. Id.at306.

151. See KETCHAM, supra note 22, at 60 (discussing inclusion of people in affairs of
government to aid in pursuit of public good).

152. THE FEDERALIST NO. 46, supra note 34, at 306.

153. THE FEDERALIST NO. 45, supra note 47, at 300.

154. 'When Publius used the term "sovercignty,” as he often did, he used it to mean
"supremacy” in the relative sense of governmental jurisdiction. For a discussion of the concept
of sovereignty in American constitutionalism, see infra notes 392-400 and accompanying text.
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the powers of the federal government, although sufficient to control "the great
and aggregate interests" of the people,'” nevertheless are "few and de-
fined."*® Correspondingly, while the states are limited to the "local and
particular" interests of the people,'’ their powers remain "numerous and
indefinite."'*® The national government exercises a governing sovereignty, or
supremacy, only to a certain extent, as measured by the "objects of its speci-
fied powers."!*

Although McCulloch and Gibbons often are read as strongly nationalist
in intent,'*° the Marshall Court’s framework for congressional power reflects
the federalist sensibility of balancing national and state powers. In McCul-
loch, after all, the Court established the enumerated powers of Congress as
the only permissible ends of national legislative action. The Court thus con-
fined the necessary and proper power to the selection of policy to attain those
fixed goals. Indeed, in the McCulloch framework, the principal role of a
reviewing court is to ensure that Congress has not abused its necessary and
proper power by attempting to reach ends that the Constitution reserved for
the states.'!

In Gibbons, the Court again consciously preserved a balanced federalism
respectful of the governing status of the states. Chief Justice Marshall main-
tained the McCulloch assurance that the enumerated powers themselves fix
meaningful boundaries on congressional power. As he explained in Gibbons,
"[t}he enumeration presupposes something not enumerated."¢? Inthe Gibbons
balance, the power of Congress over interstate commerce allowed regulation
of "commercial intercourse,"® broadly and functionally understood, within
a state that "extend[s] to or affect[s] other states,"* but only that. The regula-

155. THE FEDERALIST NO. 10, supra note 27, at 60,

156. THE FEDERALIST No. 45, supra note 47, at 303,

157. THE FEDERALIST NoO. 10, supra note 27, at 60.

158. THE FEDERALIST NO. 45, supra note 47, at 303. Publius continued: "The powers
reserved to the several States will extend to all the objects which, in the ordinary course of
affairs; concern the lives, liberties, and properties of the people, and the internal order, improve-
ment, and prosperity of the State.” Id.

159. 'HAMITON, supra note 71, at 107.

160. See, e.g., Wickard v. Filburn, 317 U.S. 111, 120 (1942) (explaining that in Gibbons,
"Chief Justice Marshall described the federal commerce power with a breadth never yet ex-
ceeded™); ROBERT G. MCCLOSKEY, THE AMERICAN SUPREME COURT 65-71 (1960) (discussing
MecCulloch and Gibbons in light of Marshall Court’s desire to enhance national power).

161. See supra notes 86-98 and accompanying text (providing further discussion of
MecCulloch's analysis of Necessary and Proper Clause).

162.  Gibbons v. Ogden, 22 U.S. (9 Wheat) 1, 195 (1824).

163. Id. at 189-90, 193 (recoguizing Congress’s power to regulate "every species of com-
mercial intercourse between the United States and foreign nations").

164. Id. at194.
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tion of noncommercial matters, as well as "completely internal commerce, "%
remained outside Congress’s commerce power.

To Chief Justice Marshall, the Gibbons definition of Congress’s com-
merce power fit the essential constitutional balance of authority between
nation and state. He explained:

The genius and character of the whole government seem to be, that its
action is to be applied to all the external concerns of the nation, and to
those internal concerns which affect the States generally; but not those
which are completely within a particular state, which do not affect other
States, and with which it is not necessary to interfere, for the purpose of
executing some of the general powers of the government.!%
Chief Justice Marshall’s account, moreover, fit precisely with the federalist
understanding of federalism that emerged from the constitutional convention, '’
The McCulloch/Gibbons articulation of the federalism balance, with its
mixing of formal and functional understandings of the scope of congressional
power, created an allocation of power that allowed both levels of government
the competence to address matters within their authority. In this scheme, the
national government controlled selected matters designated by the Constitu-
tion as within national concern, with a broad, undefined remainder of author-
ity left to the state governments. In late eighteenth and early nineteenth
century America, the thoroughly local concems of the individual states
constituted "a very extensive portion of active sovereignty."'®

II. The Federalism Pendulum

The Marshall Court’s decisions in McCulloch and Gibbons established
a juridical settlement of the federalism limits on congressional regulatory
power that aligned constitutional law with the federalist vision. That settle-
ment built on a concerted effort by the early national government to lay an
economic foundation for the growth of a national market.'® With the increas-

165. Id.at195.

166. Id.

167. See WOOD, supra note 143, at 529-31 (discussing federalist division of power through
"concurrent jurisdiction" over local and nationsal concerns). An influential spokesman of the
federalist view, James Wilson, offered the following description of the "general principle” that
the framers developed for the "drawing of the line" between the roles of the federal and the state
governments: "[W]hatever object was confirmed in its nature and operation to a particular State
ought to be subject to the separate government of the States; but whatever in its nature and opera-
tion extended beyond a particular State, ought to be comprehended within the federal jurisdic-
tion." Statement of James Wilson in the Permsylvania Convention,Nov. 24,1787, in 3 FARRAND,
THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 139-40 (Max Ferrand ed., 1911).

168. THE FEDERALIST NO. 45, supra note 47, at 300.

169. See KERMIT L. HALL, THE MAGIC MIRROR: LAW IN AMERICAN HISTORY 89 (1989)
(explaining Congress’s desire to intervene in private markets and its use of law as "an instrument
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ing intractability of the sectional conflict that plagued antebellum America,
however, the federal role in the national economy largely evaporated soon
after the Gibbons decision.!”

The national legislature’s withdrawal from economic regnlation did not
simply reflect the political constraints of sectionalism. It flowed from an ideo-
logical shift as well. Led by the Jacksonian "revolution,"'”! Americans came
to believe that markets were best "regulated”" by competition among private
actors.!”? Government regulation of markets thus fell into disfavor during the
antebellum era. When such regulation proved necessary, moreover, the Amer-
ican preference was for state control rather than control by the national gov-
ernment.!”

‘While this antebellum political settlement might have disappointed some
of the more ardent nationalists of the federalist persuasion,'” it did not offend
federalist constitutionalism. Publius had argued that the working balance of
regulatory power between nation and state would reflect the evolving policy
preferences of the people.' In addition, Publius predicted that "the first and
most natural attachment of the people will be to the governments of their

to promote private economic enterprise™). The creation of a commercial unity on a national scale
was an important federalist goal in creating a viable national government under the Constitution.
See generally THE FEDERALIST NO. 11 (Alexander Hamilton) (Modern Library ed., 1941)
(discussing varying positions of federal regulation of trade).

170. See HALL, supra note 169, at 90, 92 (detailing controversies of federal regulation
and eventual decline in federal legislation involving economic entities). The federal with-
drawal from its engagement with the national economy is best symbolized by President Andrew
Jackson’s veto in 1832 of Congress’s legislation to reauthorize the Bank of the United States.
See MARVIN MEYERS, THE JACKSONIAN PERSUASION: PoLiTics & BELIEFS 10-13 (1957)
(discussing Jacksonian movement against "Monster Bank” of United States). The federal with-
drawal was not total, however. For example, in 1852, Congress enacted its first major
regulatory statute, which addressed the safety of steamboat operations. HALL, supra note 169,
at 93.

171. See JAMES MACGREGOR BURNS, THE VINEYARD OF LIBERTY 320-24 (1982) (chroni-
cling Jackson’s presidential campaign against John Quincy Adams).

172. HERBERT HOVENKAMP, ENTERPRISE AND AMERICAN LAW, 1836-1937, at 80 (1991).

173. See HALL, supra note 169, at 94 (describing pre-Civil War trend of reserving eco-
nomic regulation to states). The antebellum timeline of state regulation resembled that of Con-
gress. After a brief flourishing of state regulation early in the nineteenth century, those efforts
subsided in the wake of the Panic of 1837. Id. at 94-96.

174. Chiefamong those, undoubtedly, would have been Alexander Hamilton, who believed
it important to tap the full potential of the federal government to promote the cause of nation
building. See BEIKINS & MCKITRICK, supra note 56, at 92-114 (reviewing background and
political beliefs of Hamilton).

175. See THE FEDERALIST NO. 46, supra note 34, at 305 (explaining that "sentiments and
sanction" of constituents were likely to be factor in government action); supra notes 139-51 and
accompanying text (explaining Publius® view of relationship between national government, state
governments, and people).
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respective states."!’® It hardly is surprising that this would remain so in the
"underdeveloped society™”” of deTocqueville’s America, which was charac-
terized by "small towns and rural life.""’® In this social context, the Mc-
Culloch/Gibbons conception of congressional regulatory power had become
politically unusable, and thus constitutionally dormant.

The hostile environment for federal regulation began to change after the
Civil War. The small-scale economy of the antebellum era yielded to an ever-
increasing process of industrialization.!” With industrialization came the
development of large-scale economic enterprises,'®® and with them, a host of
social problems.’® Many Americans saw the rise of the "huge new compa-
nies" in the late nineteenth century as "unnatural," and "alarming,"'*?

As the antebellum understanding would have it, the first regulatory re-
sponses to the problems associated with the new industrialism came from the
state legislatures.!®® Yet, Publius had also predicted that the people’s prefer-
ence for regulatory decision making at the state level would change if "mani-
fest and irresistible proofs of a better administration" developed at the national
level.'® Such proofs developed with the realization that the individual states
could not adequately control enterprises that had created a transcontinental

176. THE FEDERALIST NO. 46, supra note 34, at 305.
177. See MORTONJ.HORWITZ, THE TRANSFORMATION OF AMERICAN LAW, 1780-1860, at
111 (1977) (explaining economic background of nincteenth century America).
178. HALL, supra note 169, at 87, It was not until 1850 that the value of goods manufac-
tured in the United States exceeded that of agricultural produce. Id. at 88.
179. See ARCHIBALD COX, THE COURT AND THE CONSTITUTION 117 (1987) (explaining
shifts to large-scale enterprise and ensuing consfitutional questions).
180. Id.
181. See id. at 118-19 (listing social problems associated with industrialized society, such
as overcrowding, unemployment, poverty, and inequalities in bargaining power); MCCLOSKEY,
supra note 160, at 102-03 (nofing environment of concem that collective welfare might be
harmed by spread of capitalism if not controlled by government).
182. THOMAS K. MCCRAW, PROPHETS OF REGULATION 77 (1984). Professor McCraw
summarized the perceived "novel and alarming practices"” of these firms as follows:
[Dlegredation of human labor in such industries as steel (where immigrant laborers
put in 72-hour workweeks); unscrupulous manipulation of stocks and bonds in
industries such as railroads and utilities (where "frenzied finance” seemed com-
mon); and abrupt losses of community control, not only over industries but over
individual center firms, whose resources often dwarfed those of city and even state
governments.

d

183. COX, supra note 179, at 119; see also Amold M. Paul, Legal Progressivism, the
Courts, and the Crisis of the 1890s, in AMERICANLAW AND THE CONSTITUTIONAL ORDER 283,
283-84 (Lawrence M. Fricdman & Harry N. Scheiber eds., 1978) (listing state movements in
areas of antitrust and labor abuses).

184. THE FEDERALIST NO. 46, supra note 34, at 306.
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system of railroads, had organized on a national scale, and had developed an
increasingly interdependent national economy.’®® Congress responded legisla-
tively to this diagnosis of state regulatory failure.’*® The most prominent and
the most suggestive congressional legislative actions of this era were the
Interstate Commerce Commission Act of 1887,'¥ which established the first
modern federal regulatory agency in an attempt to control the railroads, and the
Sherman Antitrust Act of 1890,'®® which outlawed monopolies and various
anti-competitive practices. In these legislative efforts, Congress relied on the
regulatory framework provided by the Commerce Clause and the Necessary
and Proper Clauses and thus, on Gibbons/McCulloch. The legislation also
inevitably sharpened the political and constitutional controversy concerning
the authority of the federal government to control capitalism.'*

A. The Formalist Turn

Congress’s forays into regulatory action were met with judicial resis-
tance. The congressional initiative required the Court to rethink the McCul-
loch/Gibbons approach to the federalism limits on congressional regulatory
power, as well as the federalist understanding of federalism on which that
approach was grounded. The result was a redefinition of congressional power
along exclusively formalistic grounds. The justices returned to Gibbons,
eliminated Chief Justice Marshall’s opinion, and limited Congress’s regula-
tory authority to legislation that fit precisely the factual dynamic of the case.
Stripped to those essentials, Gibbons simply had allowed Congress to autho-
rize steamboats to enter the navigable waterways of the states notwithstanding
local regulatory barriers to that entry. Reconstructed this way, Gibbons had
done no more and no less than to legitimate congressional regulations that
facilitated movement in the "streams" of interstate commerce.

The restrictive core of the Court’s formalized approach to the commerce
power emerged early on, whenthe justices in United Statesv. E.C. Knight Co.'*®

185. COX, supra note 179, at 118-19; MCCLOSKEY, supra note 160, at 102-03.

186. Congress did not embark on a wholesale takeover of state regulation. Instead, the
national legislators targeted their regulatory aftention on enterprises that, because of the scope
of their activities, could not adequately be controlled by the states individually. McCRAW,
supra note 182, at 60-61.

187. Act of Feb. 4, 1887, ch. 104, 24 Stat. 379 (1887) (repealed 1978) (current version
codified as amended in scattered sections of 49 U.S.C.).

188. Act of July 2, 1890, ch. 647, 26 Stat. 209 (1890) (cusrent version at 15 U.S.C. § 1-7
(1994)).

189.  See COX, supra note 179, at 138-39 (noting numerous challenges to federal regulatory
intervention made by business enterprises); MCCLOSKEY, supra note 160, at 101-04 (detailing
copflicting interests between ownership of property and freedom of action).

190. 156U.S.1(1895).
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largely disabled the Sherman Antitrust Act.'” In Knight, the government
sought to cancel a corporate acquisition that gave the American Sugar Refining
Company a ninety-eight percent share of the sugar-refining market in the United
States.’> There can be little doubt that the Gibbons understanding of the
commerce power supported the constitutional reach of the Sherman Actto the
Sugar Trust. Sugar refining certainly fits within any common-sense meaning
of "commercial intercourse" — the Gibbons understanding of "commerce."*>
Furthermore, it is an understatement that a virtually complete national monop-
oly "extend[s] to or affect[s] other states" — the Gibborns understanding of what
makes commerce interstate in character.”®® The Knight Court disagreed,
however, reasoning that the sugar-refining industry was one of manufacturing
and not one of "commerce. ">

The Knight separation of manufacturing from commerce evoked the
rejected distinction in Gibbons between navigation and commerce.'®® Chief
Justice Marshall, following Publius, pointedly resisted resorting to any
artificially narrow definition of “commerce" that would compromise the
ability of Congress to reach activity that common sense placed within the web
of relationships that constituted international or interstate commerce.'”” Chief
Justice Fuller, writing for the Knight majority, clearly indicated the formalist
reversal of the Marshall Court’s more functional understanding of "com-
merce":

Doubtless the power to control the manufacture of a given thing involves
in a certain sense the control of its disposition, but this is a secondary and
not the primary sense; and although the exercise of that power may resnlt
inbringing the operation of commerce into play, it does not control it, and

191. See United States v. E.C. Knight Co., 156 U.S. 1, 17 (1895) (holding commerce
power inapplicable to application of antitrust laws when acts of sugar company "indirectly
affected” trade or commerce). The Court simultaneously neutralized the Interstate Commerce
Commission Act as well. See Robert L. Rabin, Federal Regulation in Historical Perspective,
38 STaN. L. REv. 1189, 1212-15 (1986) (discussing Supreme Court decisions manifesting
"hostility" towards Interstate Commerce Commission). In Professor McCraw’s summary, "the
federal judiciary, with the Supreme Court in the lead, sharply restricted the powers of the
[Interstate Commerce Commission] and reduced if, by the late 1890s, to a mere collector of
data.” MCCRAW, supra notc 182, at 62.

192. Knight, 156 U.S. at5,9.

193. Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 189-90 (1824).

194. Id.at194.

195. Knight, 156 U.S. at 12,

196. During this formalist period, the Court eventually would equate "commerce” with
"trade," see Carter v. Carter Coal Co., 298 U.S. 238,303 (1936), the very equation Chief Justice
Marshall rejected in Gibbons. See supra notes 117-23 and-accompanying text.

197. See supra notes 113-16 and accompanying text (discussing Chief Justice Marshall’s
"common-sense” construction of constitutional text, as advocated by Hamilton).
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affectsit only incidentally and indirectly. Commerce succeedsto manufac-

ture, and is not part of it.'®
Having excised sugar refining from the definition of "commerce," the Court
was free to deploy McCulloch/Gibbons in the unaccustomed role of denying
congressional power. Because it was not classified as "commerce," sugar
refining was unreachable by Congress, regardless of the inevitability or the
extent of its "indirect" effect on interstate commerce.!® The Knight departure
from the federalist understanding lay in the unnatural, overly formalistic
meaning the Court ascribed to commerce, I should emphasize, and not in the
formal restriction on congressional power that resulted from the finding that
Congress had regulated a noncommercial activity. »

The Court complimented this intensified, formalistic limitation of the
activity that qualified as "commerce" with an acceptance of congressional
regulatory authority over activity the justices visualized as within a "stream"
or "current" of interstate commerce.?® In Staffordv. Wallace,™ for example,
the Court allowed congressional regulation of stockyards that held livestock
shipped from out of state for eventual sale or shipment to customers in other
states.?”? Because the stockyards were "but a throat through which the current
[of interstate commerce] flows,"2® they were "a part of interstate commerce"

198.  United States v, E.C. Knight Co., 156 U.S. 1, 12 (1895).
199. Id. at 16. As the Court explained, "That which belongs to commerce is within the
jurisdiction of the United States, but that which does not belong to commerce is within the
jurisdiction of the police power of the State.” Id. at 12.
Only Justice Harlan, in dissent, retained the federalist sensibility that had shaped the

McCulloch!Gibbons understanding of congressional power. He wrote:
To the general government has been committed the control of commercial inter-
course among the States, to the end that it may be free at all times from any re-
straints except such as Congress may impose or permit for the benefit of the whole
country. The common government of all the people is the only one that can ade-
quately deal with a matter which directly and injuriously affects the entire com-
merce of the country, which concerns equally all the people of the Union, and
which, it must be confessed, cannot be adequately controlled by any one State. Its
authority should not be so weakened by construction that it cannot reach and
eradicate evils that, beyond all question, tend to defeat an object which that govern-
ment is entitled, by the Constitution, to accomplish.

Id. at 45 (Harlan, J., dissenting).

200. For a discussion of the origins of the stream-of-commerce doctrine, see David
Gordon, Swift & Co. v. United States: The Beef Trust and the Stream of Commerce Doctrine,
28 AM. J. LEGAL HIST. 244, 275-79 (1984). For an analysis of the doctrine during the formalist
period, see Barry Cushman, 4 Stream of Legal Consciousness: The Current of Commerce
Doctrine from Swift fo Jones & Laughlin, 61 FORDHAM L. Rev. 105, 108-27 (1952).

201. 258 U.S. 495 (1922).
202. Stafford v. Wallace, 258 U.S. 495, 528 (1922).

203. Id.at516. The Court noted that "{t]he object to be secured by the act is the free and
unburdened flow of livestock." Id. at 514. This notation was significant because it helped
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and thus within congressional power.2%*

The levee that separated the congressionally regulable activity in the
streams of interstate commerce from the local activity on land was permeable,
but only slightly so. In The Shreveport Rate Cases,*® the Court upheld the
federal government’s power to regulate the rates on an infrastate rail route in
an effort to prevent discrimination against the rates for inferstate carriage.?
In Knight, of course, the Court had blocked Congress from addressing a local
activity (sugar refining) despite its effect on interstate commerce (the buying
and selling of refined sugar), because that effect, by definition, was deemed
indirect. In Shreveport, by contrast, the justices allowed Congress to reach
the local activity (the intrastate rates) because its effect on interstate com-
merce (the interstate routes) was deemed direct. The Shreveport Court
explained the finding of directness by characterizing the congressional regula-
tion as one that, in effect, controlled the rail carriers themselves as "instru-
ments of interstate commerce":

[Congress’s] authority, extending to these interstate carriers as instru-
ments of interstate commerce, necessarily embracesthe right to control their
operations in all matters having such a close and substantial relation to
interstate traffic that the control is essential or appropriate to the security of
thattraffic, tothe efficiency of the interstate service, and to the maintenance
of conditionsunder which interstate commerce maybe conducted upon fair
terms and without molestation orhindrance. . .. Wherevertheinterstateand
intrastate transactions of carriers are so related that the government of the
one involves the control of the other, it is Congress, and not the State, that

distinguish Stafford from Hammer v. Dagenhart, 247 U.S. 251 (1918). In Hammer, the Court
invalidated an act of Congress that barred the transportation in interstate commerce of products
manufactured by child labor, Id, at 269-72. Although this regulation applied within the stream
of commerce, it imposed, rather than removed, a bartier to the flow of goods. Id. at 269-70.
The law thus did not fit the Gibbons model, as reconstructed, and became suspect. Id. at 271-
76. The Court in Stafford reaffirmed the Hammer limitation, noting that the "very essence" of
Congress’s commerce power was to ensure that the "streams of commerce . . . are ever flowing.”
Stafford, 258 U.S. at 519.

204. Stafford,258 U.S. at 516. The transactions that occurred at the stockyards, the Court
found, could "not be separated from the movement to which they contribute and necessarily take
on its character." Id. The Court also noted that the stockyards Congress had regulated were
"not a place of rest or final destination.” Id. at 515.

The Court distinguished Stafford in A.L.A. Schechter Poultry Corp. v. United States, 295
U.S. 495, 543 (1935), when it invalidated federal regulation of a slaughterhouse that processed
poultry mostly fiom out of state, but then sold to local customers. Id. at 542-51. Because "the
flow in interstate commerce had ceased,” the sales and operations of the slaughtethouse were
not "transactions in interstate commerce.” Id. at 543. Unlike the stockyards in Stafford, which
received livestock from out of state and returned them to interstate commerce, the poultry in
Schechter "had come to a permanent rest within the State." Id.

205. 234U.S,342(1914).

206. Houston, E. & W. Tex. Ry. v. United States, 234 U.S. 342, 350-55 (1914).
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is entitled to prescribe the final and dominant rule, for otherwise Congress
would be denied the exercise of its constitutional authority and the State,
and not the Nation, would be supreme within the national field 2"

The Shreveport decision is best seen as a limited exception to Knight.
Although the Court allowed Congress some authority to reach local activity,
it did so only through the Knight vision of Gibbons. Thekeyto Shreveport was
the Court’s recognition of Congress’s authority over railroads as "the common
instramentalities of interstate and intrastate commercial intercourse."*® That
authority enabled Congress to control the carriers "as instruments of interstate
commerce,” and to prevent them from using their "intrastate operations" to
harm activity "within the national field."?® At bottom, the justices in Shreve-
port simply vindicated the authority of Congress to ensure that interstate
carriers "keep the highways of interstate communication open to interstate
traffic upon fair and equal terms" with their local operations.® So viewed,
Shreveport fit the Gibbons fact pattern. It was the tight interrelationship of the
local rates and the interstate rates on rail lines, which operated locally as well
as interstate, that converted a local, commercial activity into a matter of na-
tional concern. The Shreveport Court had eased Knight's formalism only
slightly.?"!

As the Stafford and Shreveport decisions demonstrate, the early modern
Court was hardly a single-minded foe of federal regulation.®? Yet, in Knight,
the doctrinally dominant decision of this era, the Court made clear that it had

207. Id.at351-52 (emphasis added).
208. Id.at353.

209. Id.at351-52.

210. Id.at353-354.

211. The Court in Coronado Coal Co. v. United Mine Workers, 268 U.S. 295 (1925),
followed the Shreveport exception to nght In Coronado, the Court upheld apphcatmn of the
Sherman Antitrust Act to a strike against mine operators. Jd. at 310. Although mining, like the
sugar refining in Knight, is a local activity, the purpose of the strike, like the purpose of the
discriminatory local rail rates in Shreveport, was to harm interstate commerce. Id.

The Court emphasized the continuing vitality of Knzight formalism, and the limited nature
of the Shreveport and Coronado exceptions, in Carter v. Carter Coal Co.,298 U.S. 238 (1936).
In Carter, the Court invalidated a federal statute that imposed, among other things, certain labor
regulations on coal mining operations. Id. at 289-310. Following Knight, the Court classified
mining as "production,” not "commerce.” Id. at 300-01, 303. Accordingly, although the Court
"freely granted" that coal mining operations affect interstate commerce, the Court discounted
that effect as "indirect,” and thus outside the regulatory reach of Congress. Id. at 307-08. The
Carter Coutt clarified the formalism of the relationship inquiry: "[Tlhe matter of degree has
no bearing upon the question here, since that question is not — What is the extent of the local
activity or condition, or the extent of the effect produced upon interstate commerce? But —
‘What is the relation between the activity or condition and the effect?” Id. at 308.

212. DAVIDP. CURREE, THR CONSTITUTION IN THE SUPREME COURT: THE SECOND CEN-
TURY, 1888-1986, at 4-5 (1590).
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lost its balance. The justices retained the formalism of the McCulloch/Gib-
bons understanding by holding Congress to the constraints imposed by the
Constitution’s enumeration of powers.”** In doing so, they remained focused
on the important federalism value of protecting the governmental integrity of
the states?® They ignored, however, the counterbalancing, teleological
functionalism®*® of the Marshall Court’s foundational decisions. Within the
formal confines of the enumerated powers, Chief Justice Marshall consistently
rejected artificial barriers to the accomplishment of Congress’s constitutional
responsibilities. In Gibbons, the Marshall Court made clear that a balanced
federalism must accommodate a power in Congress to regulate activities that,
as a matter of common sense, are a part of interstate commerce. In its overrid-
ing dedication to preserve a meaningful governmental role for the states in a
quickly changing society, the early modern Court threatened to rob Congress
of any meaningful role in addressing the national economy. Congress, to be
sure, could act within the "streams of commerce" to keep them "ever flow-
ing,"*¢ but the national legislature was left powerless to address the myriad
of activities, clearly economic in nature, on which that flow ultimately de-
pended.

Thus, the early modem Court had transformed federalism into a purely
formalistic division of regulatory authority between the nation and the states
grounded on an unworkably narrow conception of commerce among the
states.?” This division safeguarded state prerogative, but it ignored the
Marshall Court’s central premise that legal conceptions of congressional
power must make functional sense, allowing Congress to play its constitu-
tional role as a national legislature. This division also ignored the reality of
a modern national economy. The early modem Court’s thoroughly formalist
understanding of federalism could not stand.

B. The Functional Response

By the early 1930s, the Stock Market Crash of 1929 had produced a
devastating, nationwide economic crisis.**® The political reaction to the Great
Depression included a transfer of government in the 1932 election, with the

213. See, e.g.,Carter,298 U.S. at 291; United States v. E.C. Knight Co., 156 U.S.1,11-13
(1895).

214. See, e.g., AL.A. Schechter Poultry Corp. v. United States, 295 U.S. 495, 546 (1935);
Knight, 156 U S. at 13.

215. Seesupra note 3 (discussing characteristics of functionalism).

216. Stafford v. Wallace, 258 U.S. 495, 519 (1922).

217.  This formalistic division is known as "dual federalism." COX, supra note 179, at 138-
55; HOVENKAMP, supra note 172, at 79-81.

218. For a description of this period, see JAMES MACGREGOR BURNS, THE AMERICAN
EXPERIMENT: THE WORKSHOP OF DEMOCRACY 539-59 (1985).
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national electorate removing the Republican Party from its long-standing posi-
tion of control over Congress and the White House.?*® Franklin Roosevelt and
the newly resurgent Democrats assumed power in 1933, and within the First
Hundred Days the New Deal Congress, working under President Roosevelt’s
leadership, enacted fifteen major regulatory statutes.”?® In the summer of
1935, again prodded by President Roosevelt, Congress followed with another
ambitious set of regulatory laws in the Second Hundred Days.??! Virtually all
of this legislation, however, was constitutionally problematic under the form-
alistic doctrine the early modern Court had devised in its effort to control the
regulatory power of Congress.??

In the early tests of the New Deal legislation, the Court held to its form-
alist line and invalidated virtually every part of the federal recovery program
that came to its attention.””® In the economic and social catastrophe of the
Great Depression, however, the manufacturing, mining, and agricuttural sec-
tors thronghout the country had been especially hard hit.** Tohold, as Knight
and its progeny dictated, that such matters were local, noncommercial, and
outside the reach of Congress® proved to be untenable and unacceptable.?

219. For a description of the election, sce Frank Freidel, Election of 1932, in THE COMING
TO POWER: CRITICAL PRESIDENTIAL EIECTIONS IN AMERICAN HISTORY 322 (Arthur M.
Schiesinger, Jr. ed., 1971).

220. SeeWILLIAME.LEUCHTENBURG, FRANKLIND. ROOSEVELT AND THENEWDEAL 41-62
(1963).

221. Id. at 143-66.

222. COX,supra note 179, at 147-48.

223. The following cases siruck down New Deal legislation on Commerce Clanse grounds:
Carter v. Carter Coal, 298 U.S. 238 (1936) (invalidating price-fixing and labor regulations of
Bituminous Coal Conservation Act); AL.A. Schechter Poultry Cotp. v. United States, 295 U.S.
495 (1935) (invalidating regulations of hours and wages in slaughterhouses promulgated
pursuant to National Industrial Recovery Act); R.R. Retirement Bd. v. Atton R.R., 295 U.S. 330
(1935) (invalidating Railroad Retirement Act). The Court also invalidated congressional
legislation in United States v. Butler, 297 U.S. 1 (1936) (invalidating Agricultural Adjustment
Act on taxing and spending power grounds), and in Penama Refining Co. v. Ryan,293 U.S., 388
(1935) (invalidating § 9(c) of National Industrial Recovery Act on nondelegation grounds). The
exception to the early judicial resistance to the New Deal came in Norman v. Baltimore & Ohio
RR. Co.,294 U.S. 240 (1935) (upholding validity of Joint Resolution of June 5, 1933, ch. 49,
48 Stat. 112, abolishing gold standard, on gold clauses grounds).

224.  See BURNS, supra note 218, at 543-44 (discussing impact of Depression on agricul-
tural and manufacturing sectors); Robert L. Stern, The Commerce Clause and the National Econ-
omy, 1933-1946, 59 HARV. L. REV. 645, 664-65 (1946) (discussing impact of Depression on
mining sector).

225. See United States v. E.C. Knight Co., 156 U.S. 1, 16 (1895).

226. For an exploration of the political controversy generated by the Court’s constitutional
resistance to the New Deal, centering on President Roosevelt’s "Court-Packing Plan," see WiL~
1IAME. LEUCHTENBURG, THE SUPREME COURT REBORN: THE CONSTITUTIONAL REVOLUTION
IN THE AGE OF ROOSEVELT 82-162 (1995).
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The justices — and their formalistic doctrine — had to yield.*

And yield they did, in the "Constitutional Revolution of 1937."%® The
essence of the "revolution” was the Court’s replacement of the formalism that
had dominated the federalism doctrine of the early modern era with a thor-
oughly functional approach to congressional power.”® The first retreat came
in NLRBv. Jones & Laughlin Steel Corp.,° when the Court upheld an impor-
tant component of the Second Hundred Days, the National Labor Relations
Act of 19352! The National Labor Relations Board created by that Act
charged the steel company with an unfair labor practice for its firing of
employees who attempted to organize a union.”? The constitutional rub was
that these employees had worked in one of Jones & Laughlin’s manufacturing
facilities, an activity that Knight had removed from Congress’s commerce
power.”® The government responded with an attempt to position the case
under Stafford.?* With Jones & Laughlin vertically integrated on a national
scale, the manufacturing facility, in the government’s view, functioned as the
"focal point" in a stream of commerce.”* Because "industrial strife" at the
facility "would cripple the entire movement" of the company’s goods, the
government depicted the Act’s labor regulations, at least as applied to Jones
& Langhlin, as an effort to remove a potential barrier to the interstate "flow"
of commerce.”® The company, in turn, sought to distinguish Stqfford on the
ground that manufacturing was not simply a holding pen, as were the stock-
yards in that case, but a transformative process: what flowed into the plant

227. As William Leuchtenburg observed, "[t]he Great Depression presented the necessity
for government action with a special urgency, and when even then the Justices resisted, their
fate was sealed." Id. at 236.

228. Id. at 213-36. For a revisionist view challenging the timing, if not the fact, of a
"constitutional revolution" in the Court’s approach to the regulatory power of Congress, see
generally Barry Cushman, Rethinking the New Deal Court, 80 VA. L. REV. 201 (1994).

229. The revolution included not only 2 move from formalism to functionalism with respect
to the federalism limits on congressional regulatory power, but also a similar shift with respect
to the substantive due process limits on the power of states to enact economic and social regu-
lation. See W. Coast Hotel Co. v. Parrish, 300 U.S. 379, 391 (1937) (holding that "regulation
which is reasonable in relation to its subject and is adopted in the interests of the community is
due process").

230. 301U.S.1(1937).

231.  See Actof July 5, 1935, 74th Cong., 1st Sess., ch. 372, 49 Stat. 449 (1935) (codified
as amended at 29 U.S.C. §§151-69 (1994)); NLRB v. Jones & Laughlin Steel Corp., 301 U.S.
1, 36-41 (1937) (holding that effect of labor disputes on steel industry triggered Congress’s
Commerce Clause power).

232. Jones & Laughlin, 301 U.S. at 22.

233. Id.at34.

234. Id.at34-36; see also supra notes 201-04 and accompanying text (discussing Stafford).

235. Jones & Laughlin, 301 U.S. at 34-35.

236. Id.at35-36.
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(raw materials) was not what flowed out (finished products). In this view,
Jones & Laughlin’s manufacturing plant was not a harbor in the stream, but
a local land mass that stood between, and outside, two separate streams.?’

The point/counterpoint of the stream of commerce argument in Jornes &
Laughlin vividly demonstrated the formalist game of struggling to place a
regulated activity within one (Knight) or another (Stafford) legal category.
The "revolution" the justices instigated in the case accompanied their an-
nouncement that they no longer would play that game. The Court found it
unnecessary to unravel the arguments from Knight and Stafford because
"congressional authority to protect interstate commerce from burdens and
obstructions is not limited to transactions which can be deemed to be an
essential part of a ‘flow’ of interstate or foreign commerce."?® With this tack,
the Court reached back to another of the early modern precedents, Shreveport,
which allowed Congress to regulate the local, commercial activities of inter-
state carriers if those activities had "a close and substantial relation to inter-
state traffic." In doing so, the Jones & Laughlin Court transformed that
limited exception to the Knight/Stafford dichotomy into the foundation for a
new and functional doctrinal construct.

The Court began on the familiar terrain of Shreveport. Chief Justice
Hughes, wntmg for the majority, announced: “"Although activities may be
intrastate in character when separately considered, if they have such a close and
substantial relation fo interstate commerce that their control is essential or
appropriate to protect that commerce from burdens and obstructions, Congress
cannot be denied the power to exercise that control."*** The essence of the
Jones & Lauglin transformation was the Court’s measuring of the "relation"
between the local activity and interstate commerce by the extent of the "effect"
the former had on the latter.?? Given the "far-flung activities" of Jones &
Laughlin®*? and the size and importance of the steel industry,>** Chief Justice
Hughes thought it "obvious" that a labor strike at the manufacturing plant
would have an "immediate" and "most serious effect upon interstate com-
merce."** It was that effect which enabled Congress’s commerce power. >

237. Id.at36.

238. MW

239. Houston, E. & W. Tex. Ry. v. United States, 234 U.S. 342, 351 (1914); supra note
206 and accompanying text.

240. NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 37 (1937) (emphasis added).

241. Id.at40; see also id. at41-43.

242. Id.at4l.

243. Id.at43,

244. Id.at41. Indeed, the Chief Justice believed the effect might prove "catastrophic.” Id.

245, Id.at43.
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The Court’s focus in Jones & Laughlin on the actual effect of a regulated
activity on interstate commerce, rather than on the logical or juridical relation-
ship between the activity and commerce, reversed the early modern under-
standing.2* In Jones & Laughlin, it was "the effect upon commerce, not the
source of the injury, which is the criterion” that governed Congress’s regula-
tory authority.?” Eschewing the "intellectual vacuum"?*® of the early modem
precedent, Chief Justice Hughes in Jones & Laughlin approached interstate
commerce as "a practical conception."?** Refusing "to shut [their] eyes to the
plainest facts of our national life,"*° the Court measured the effect of a
regulated activity on commerce in the light of "actual experience."*!

‘With its embrace of functionalism, the Jones & Laughlin Court did not
intend to abandon meaningful limits on congressional regulatory power. ' As
had Chief Justice Marshall in Gibbons,>? the Court emphasized that the
Commerce Clause itself signified that the framers had withheld some measure
of regulatory power from Congress.>® Early in his opinion, Chief Justice
Hughes made this limitation clear:

The authority of the federal government may not be pushed to such an

extreme as to destroy the distinction, which the commerce clause estab-

lishes, between commerce "among the states" and the internal concerns of

a State, That distinction between what is national and what islocal in the

activities of commerce is vital to the maintenance of our federal system.>*

Rather than drop the federalism limits on the commerce power, the Court
sought to functionalize them. Chief Justice Hughes explained the new ap-
proach:

Undoubtedly the scope of [the commerce] power must be considered in the
light of our dual system of government and may not be extended so as to
embrace effects upon interstate commerce so indirect and remote that to
embrace them, in view of our complex society, would effectually obliterate
the distinction between what is national and whatislocal and create a com-
pletely centralized government. The questionisnecessarily oneofdegree

246. See supra notes 190-99 and accompanying text (discussing E.C. Knight's rejection
of McCulloch/Gibbons understanding of commerce power).

247. NLRB'v. Jones & Laughlin Steel Corp., 301 U.S. 1,32 (1937).
248. Id.at4l.

249. Id.at4142.

250. Id.at4l.

251. Id.atd2.

252. See Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 195 (1824) (delineating bounds of
congressional power under commerce clause).

253. See NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 29-30 (1937) (describing
distinction between local and national spheres under commerce clause).

254. Id.at30.
255. Id.at37.
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After Jones & Laughlin, the Court no longer required that an activity which
affected interstate commerce be local or noncommercial.?®® The measure of
directness was not definitional, as it had been in the early modern era. Thenew
functional orientation evaluated effect as a matter of "degree," based on the
real-world impact of a regulated activity on interstate commerce.” Within
several years, the Court in Wickardv. Filburn®® reduced the Jones & Laughlin
analysis to a constitutional test of whether the activity Congress sought to
regulate exerted a "substantial economic effect on interstate commerce.">°

The Court’s switch in Jones & Laughlin led to a thoroughly functional
reconstruction of Commerce Clause jurisprudence in the post-New Deal
period. The justices were solicitous of the need for an effective national
regulatory power, but as will be seen, they grew increasingly tone-deaf to the
complimentary need for meaningful constitutional limits on the reach of that
power.?® Such was not the immediate meaning of Jones & Laughlin, in which
the justices had exhibited a concern for limits. After all, a crucial determinant
in that decision was the undeniable centrality of steel manufacturing, at Jones
& Laughlin and generally within the industry, to the national economy. But,
at least in retrospect, it seems clear that a functional imbalance inevitably
followed from the essentially single-minded focus on "economic effects” in
the Jones & Laughlin analysis.*®

Jones & Laughlin presents a mirror image of Knight. In Knight, the Court
drained the functionalism from the federalist understanding of the commerce
power, retaining only its formalism.?? In Jones & Laughlin, the Court revived
the functionalism of the early foundational cases, but in doing so, it established
a framework that left no room for the formal constraints of the enumerated
powers doctrine. In Gibbons, Chief Justice Marshall’s first step in defining the
Commerce Clause was to define "commerce" as the subject matter within
Congress’s regulatory power.?® The constitutional mistake of the Knight
regime was to unnaturally tighten that formal limit on congressional power.
But with the Jones & Laughlin focus on the effect, rather than on the nature of

256. See supra notes 266-78 and accompanying text (explaining functional interpretation
of commerce clause).

257. Jones & Laughlin,301 U.S, at37.

258. 317US.111(1942).

259. Wickard v. Filburn, 317 U.S. 111, 125 (1942).

260. See infra notes 266-79 and accompanying text (describing Court’s deference o Con-
gress in regulating interstate commerce),

261. Wickard,317U.8. at 124.

262. See supra notes 190-99 and accompanying text (explaining formalistic approach used
in United States v. E.C. Knight Co., 156 U.S.1 (1859)).

263. See Gibbons v. Ogden, 22 U.S. (9 Whest.) 1, 189-93 (1824) (stating meaning of com-
merce); supra notes 117-23 and accompanying text (desctibing Court’s definition of commerce
in Gibbons).
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a regulated activity, the subject-matter limitation entirely disappeared. Asthe
Court made clear in Wickard, it no longer mattered whether the activity Con-
gress sought to regulate could be categorized as "commerce," as long as it
carried the requisite effect on interstate commerce 2%

The partial incorporation of Gibbons into the Jones & Laughlin reformu-
lation of Commerce Clause doctrine would ultimately threaten the post-New
Deal consensus. With Jones & Laughlin’s elimination of all traces of formal-
ity from Commerce Clause analysis, the efficacy of the federalism limits on
congressional regulatory power rides entirely on the functional effect of the
regulated activity on interstate commerce. In a "highly interdependent soci-
ety" like the modern United States, however, the limiting potential of an
exclusive focus on effects is chimerical.** To make matters worse, the post-
New Deal Court deployed the logic of Jones & Laughlin to weaken the
doctrine of Jones & Laughlin, making it even more difficult for the effect test
to shoulder the burden of federalism limits on its own.

The implications of Jones & Laughlin for meaningful limits on Con-
gress’s commerce power began to sharpen into view with the Court’s decision
in United States v. Darby.** Just as the Jones & Laughlin Court had revived
the effect test of Gibbons,* Darby re-acknowledged Gibbons’s acceptance of
Congress’s "plenary power"?® to regulate freely within the boundaries of the
Commerce Clause. Thus, the Darby Court recognized equal power in Con-
gress to open and to close the streams of interstate commerce, as the legislators
deem appropriate.®® The justices also disclaimed any intention to second-
guess Congress’s motive, purpose, or policy preference when regulating
interstate commerce.””° These once again became matters for "the legislative
judgment" and not for the courts.?”? Accordingly, the Wickard Court added,

264, Wickard,317 U.S. at 119-25. In Wickard, the Court described the regulated activity
at issue as "production [of wheat] not intended in any part for commerce but wholly for con-
sumption on the farm." Id. at 118. The Court explained: "[QJuestions of the power of Con-
gress are not to be decided by reference to any formula which would give controlling force to
nomenclature such as “production® and ‘indirect” and foreclose consideration of the actual
effects of the activity in question upon interstate commerce.” Id. at 120.

265. BEER, supranote 1, at 124-25.

266. See generally United States v. Darby, 312 U.S. 100 (1941) (upholding Fair Labor
Standards Act of 1938).

267. See Gibbons, 22 U.S. at 196-97 (explaining effect test); supra notes 124-26 and ac-
companying text (discussing bounds on congressional power delineated in Gibbons).

268. Darby,312U.8.at 115.

269. See id. at 113-15 (explaining deference to legislative judgment). The Darby Court
explicitly overruled Hammer v. Dagenhart, 247 U.S. 251 (1918). Darby, 312 U.S. at 115-17;
see also supra note 203 (discussing Hammer).

270. See Darby,312U.S, at 114-15 (explaining policy of legislative deference).

271. Id. at 115; see also Wickard v, Filbum, 317 U.S. 111, 129 (1942) (deferring to legis-
lature).
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"restraints"*’? on Congress’s use of ifs commerce power "must proceed from
political rather than from judicial processes."*”

The Darby acceptance of the commerce power as a congressional power
induced the justices to view Commerce Clause issues from a congressional
perspective. The adoption of that perspective, while itself consistent with
Gibbons, had two important doctrinal consequences. The first was the so-
called aggregation principle of Wickard v. Filburn. According to that princi-
ple, the Court allows congressional regulation to reach any individual whose
effect on interstate commerce, while “trivial by itself,"** is substantial when
“taken together with that of many others similarly situated."””* The aggrega-
tion principle encourages the justices to assess a regulatory problem as Con-
gress sees it. When Congress legislates, it does so by delineating general rules
that apply similarly to those who are similarly situated. Legislatures do not
focus on individuals but on categories of individuals.?® When Congress
decides to regulate an activity because of its effect on interstate commerce, it
measures that effect in the aggregate, not in each individual application. The
aggregation principle thus allows the Court to apply the effect test with a
functional recognition that the Commerce Clause is a legislative power that
authorizes Congress to use legislative judgment.

The justices’ appreciation that they are reviewing a legislative judgment
ultimately counseled a considerable deference when they reviewed congres-
sional exercises of the commerce power. The second doctrinal consequence
of the Court’s adoption of a congressional perspective with respect to the
Commerce Clause followed. In upholding the Civil Rights Act of 1964,%" the
Court stepped back from determining, on its own, whether the activity Con-
gress had regulated triggered a "substantial economic effect on interstate com-
merce."”’® The justices limited themselves to asking whether Congress had
" rational basis" for so finding.?”®

272. Wickard,317U.S. at121.

273. Id at120.

274. Id.at127.

275, Id. at 127-28. In Perez v. United States, 402 U.S. 146 (1971), the Court restated the
aggregation doctrine as follows: "Where the class of activities is regulated and that class is
within the reach of federal power, the coutts have no power ‘to excise, as trivial, individual
instances’ of the class." Id. at 154 (quoting Maryland v. Wiriz, 392 U.S. 183, 193 (1968)).

276. See generally Bi-Metallic Inv. Co. v. State Bd. of Equalization of Colo., 239 U.S. 441
(1915) (discussing legislation by categories of individuals).

277. 42U.S.C. § 2000 (1964).

278. Wickard v. Filburn, 317 U.S. 111, 125 (1942).

279. See Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 258 (1964) (finding
that only concern for Court is that Congress had rational basis for law and employed reasonable
means to achieve that end); Katzenbach v. McClung, 379 U.S. 294, 303-04 (1964) (stating that
Court’s function is to determine whether Congress has rational basis for regulation).
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Both the aggregation principle and the rational basis test are modifica-
tions of Jones & Laughlin. In upholding the labor act’s application to the
steel company, the Court satisfied itself of the effect on commerce, measured
from the perspective of Jones & Laughlin’s manufacturing facility, not of all
employers nationwide.®® Although an amendment, the aggregation principle
flows from the Jones & Laughlin Court’s adoption of a functional and realistic
understanding of congressional power. Congress must legislate generally by
category, not ad hoc by individual. The rational basis test, on the other hand,
does not fit quite so comfortably with Jones & Laughlin. If the substantiality
limit articulated in Jones & Laughlin is to be a meaningful constitutional
constraint, is it not necessary for the justices to make their own decision on
the requisite "degree" of an activity’s effect on interstate commerce? The
Court’s move to a more deferential posture, although in tension with Jones &
Laughlin’s concem for meaningful limits on congressional power, neverthe-
less followed from the essential meaning of the "Constitutional revolution of
1937."! In overturning the early modern jurisprudence, the justices decided
to withdraw from the national political process and to allow Congress to
assume the unchallenged lead in deciding which issues require a national
regulatory response.”?

With this new stance, however, the post-New Deal Court simply traded
one form of imbalance for another. The thoroughgoing functionalism of the
post-New Deal settlement allowed Congress to fulfill its constitutional role,
but it could not simuttaneously hold the national legislature within that role.
The Court revived the functionalist dimension of the federalist conception of
federalism but disregarded the role of formalism in securing a healthy balance
in the jurisprudence. Having reversed the overriding and overbearing formal-
ism of the early modern era, "the Court could find no stopping place short of
abdication."®® Federalism lost its legal dimension.”*

280. See NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 41-43 (1937) (analyzing
effects of statute upon Jones & Laughlin and entire steel industry).

281. See supra note 229.

282. See, e.g., Wickard, 317 U.S. at 120, 129 (stating willingness to defer to legislative
judgment).

283. MCCLOSKEY, supra note 160, at 178.

284, See supra note 95 and accompanying text (discussing formalist approach in Marbury
v. Madison, 5 U.S. (1 Cranch) 137 (1803)). Professor Samuel Beer emphasized that "American
federalism is at once a system of law and a structure of power." BEER, supra note 1, at 23. Yet,
writing in 1963, Professor Charles Black, in reviewing the jurisprudence governing the feder-
alism limits on congressional power, noted, "[t]he issue . . . is whether the federal system has
any legal substance, any core of constitutional right that courts will enforce." CHARILES L.
BLACK, JR., PERSPECTIVES IN CONSTITUTIONAL LAW 30 (1963).
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II. The Contemporary Search for Balance

The post-New Deal settlement allowed the Court to embrace, in the
justices’ own phrase, a "broad and sweeping" commerce power in Congress.?*
The breadth of that power served the functional goal of enabling Congress to
enact legislation commensurate with its constitutional responsibility to control
interstate commerce in the national interest. The sweeping nature of that
power, however, threatened to dissolve all legal constraints on Congress’s
policy prerogative, and thus jeopardized the constitutional commitment to
federalism . *¢

The functional reaction of the post-New Deal Court to the formalism of
the early modern era represents an overreaction. Moreover, it exhibits two
sources of the discontent that have been associated with federalism jurispru-~
dence for many years. First, it reflects the tendency of the Court, so prevalent
in its modemn separation-of-powers jurisprudence, to over-rely on formal or
functional methodologies with respect to constitutional structure. The justices
tend to swing between those polar approaches, drawing on functionalism to
empower the political branches and on formalism to limit them. Second, the
Court’s reaction highlights the incompleteness of either a purely formal or a
purely functional approach to constitutional structure. Each understanding
addresses but one dimension of structural issues. Only a balanced jurispru-
dence, one that integrates formal and functional components in the constitu~
tional spirit of energetic yet limited government, will produce a healthy
approach to the separation of powers and federalism.

Although the search for balance has proved elusive with respect to separ-
ation of powers, appropriately balanced federalism jurisprudence has been
available since the foundational era of constitutional law. In McCulloch and
in Gibbons, Chief Justice Marshall delineated doctrine that reflects the feder-
alist balance of the founding generation and that, even now, offers a model
with considerable promise for a Court that is rethinking the post-New Deal
settlement.?’

Just as the Marshall Court laid the foundation of its approach to congres-
sional regulatory power in two decisions — the first in McCulloch, with respect
to the necessary and proper power, and the second in Gibbons, with respect to
the commerce power — the current revision has come with a similar pairing.

285. Kafzenbach v. McClung, 379 U.S. 294, 305 (1964).

286. The height of the Court’s hands-off approach, at least rhetorically, occurred in Garcia
v. San Antonio Metro. Transit Auth., 469 U.S, 528 (1985) (finding that Fair Labor Standards
Act, as applied to public mass transit authority, is within scope of congressional power under
Commerce Clause).

287. See supra notes 45-189 and accompanying text (discussing federalist limits in Mc-
Culloch v. Maryland, 17 U.S. (4 Whest.) 316 (1819), and Gibbons v. Ogden, 22 U.S. (9
‘Wheat.) 1 (1824)).
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The first emerging line of decisions, like Gibbons, concems the commerce
power. Beginning with United States v. Lopez ®® and continuing through
United States v. Morrison,® the Court’s reformation of Commerce Clause
doctrine offers some hope that the justices may be intent on restoring the
federalist balance to federalism jurisprudence. The second emerging line of
decisions, like McCulloch, concems the discretion of Congress to regulate
within the ambit of its enumerated powers. This second doctrinal line, with
Printz v. United States at its center, suggests the instability of the current
rethinking of federalism doctrine, as well as the possibility of a return to the
style of strict formalism that doomed the jurisprudence of the early modem
Court.?® Yet, in Rero v. Condon, the Court recently cabined Printz, offering
hope that the Printz line of decisions will amount only to a limited exception
to an otherwise general renewal of the federalist design. I discuss the Lopez/
Morrison and Printz/Reno developments in turn.

A. Lopez/Morrison

In Lopez, for the first time since the last hurrah of the early modem era
" in 1936, the Supreme Court invalidated an act of Congress for exceeding the
boundaries of the Commerce Clause.®® The culprit was the Gun-Free School
Zones Act of 1990,%? which made it a federal crime to possess a firearm in or
near a school.®® In Morrison, the Court explicitly followed Lopez in holding

288.  United States v. Lopez, 514 U.S. 549 (1995).
289.  United States v. Morrison, __ U.S. __, 120 S. Ct. 1740 (2000).

290. Printz v. United States, 521 U.S. 898 (1997). Printz crystallized and extended a prior
decision that had generated this second line of decision, New York v. United States, 505 U.S.
144 (1992). For a comparison of Printz and New York, sce infra notes 427-45 and accompany-
ing text.

291.  See generally United States v. Lopez, 514 U.S. 549, 567-68 (1995) (invalidating Gun
Free School Zones Act); Carter v. Carter Coal Co., 298 U.S. 238 (1936) (striking down price
fixing provisions of Bituminous Coal Conservation Act of 1935). Not surprisingly, the Lopez
decision has generated considcrable commentary. See generally Ann Althouse, Enforcing
Federalism After United States v. Lopez, 38 ARIZ. L. REV. 793 (1996) (suggesting that Lopez
may signal refurn to federalism through Commerce Clause); Charles E. Ares, Lopez and the
Future Constitutional Crisis, 38 AR1z, L. Rev. 825 (1996) (predicting that Lopez will cripple
Congress’s ability to respond to national problems); Herbert Hovenkamp, Judicial Restraint and
Constitutional Federalism: The Supreme Court's Lopez and Seminole Tribe Decisions, 96
CoLUM. L. REV. 2213 (1996) (stating that Court is encroaching on state prerogatives); Sympo-
sium: The New Federalism After United States v. Lopez, 46 CASE W. REs. L. REV. 633 (1996)
(sampling of different views of Lopez), Symposium: Reflections on United States v. Lopez, 94
MicH. L. REv. 533 (1995) (collection of articles on effect of Lopez).

292. 18U.S.C. § 922 (1990).

293.  See also § 922 (qX2XA) (1994) (formerly § 922 (qX(1XA)) (making it unlawful for
"any individual [who] knowingly possessfes] a firearm at a place that the individual knows, or
has reasonable cause to belicve, is a school zone").
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that the civil remedy section of the Violence Against Women Act of 1994,
which provided a federal cause of action for the victims of "crimes of violence
motivated by gender,"?” exceeded Congress’s commerce power.”® In both
Lopez and Morrison, Chief Justice Rehnquist wrote the Court’s opinion for
an identical and slim five-justice majority.”’

The sense of occasion in Lopez was apparent in the rhetorical structure
of Chief Justice Rehnquist’s majority opinion. Beginning with "first princi-
ples,"*® his emphasis is revealing. Chief Justice Rehnquist began, as had
Chief Justice Marshall, with the doctrine of enumerated powers.”® In doing
so, he emphasized the role of that doctrine in maintaining "a healthy balance
between the States and the Federal Government."*® Having completed the
prelude of first principles, Chief Justice Rehnquist offered a narrative of Com-
merce Clause precedent that reached back to Gibbons > At the conclusion
of that presentation, the Chief Justice offered a reconceptualization of Com-
merce Clause doctrine that he considered to be consistent with the "structure"
of the precedent.*2 He began formally, by identifying "three broad categories
of activity that Congress may regulate under its commerce power."*®

Chief Justice Rehnquist’s first two categories embraced the lines of form-
alist doctrine that permitted congressional regulation during the early modern
era. The first category incorporated Stafford, allowing Congress to "regulate
the use of the channels of interstate commerce."* The second category in-

294. 42US.C. § 13981 (1994).

295. Id. § 13981(c); see also id. § 13981(d)(1) (defining "motivated by gender"); id.
§ 13981(d)(2) (defining "crime of violence™).

296. See United States v. Morrison, ___ U.S. __, 120 8. Ct. 1740, 1748-54 (2000) (holding
that Violence Against Women Act exceeds scope of congressional power under Commerce
Clause).

297. The majority justices in each case included Chief Justice Rehnquist and Justices Ken-
nedy, O°Connor, Scalia, and Thomas. Justices Breyer, Ginsburg, Souter, and Stevens dissented
in each case. _

298.  United States v. Lopez, 514 U.S. 549, 552 (1995).

299. Id. at 552-53; McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 405 (1819).

300. Lopez, 514 USS. at 552 (quoting Gregory V. Ashcroft, 501 U.S. 452, 458 (1991)).
Chief Justice Rehnquist’s introductory discussion, notwithstanding its invocation of the feder-
alism goal of balance, nevertheless stressed the limits on congressional power. Id. at 552. This
stress is understandable, perhaps, in light of the judicial neglect of limits in the post-New Deal
case law.

301. Seeid. at 553-58 (tracing history of commerce clause).

302. Id.at558.

303. Id

304. Id; see also supra notes 201-04 and accompanying text (discussing Stafford v. Wal-
lace, 258 U.S. 495 (1922)). Chief Justice Rehnquist,with his citations to United States v. Darby,
312 U.S. 100 (1942), and to Heart of Atlanta Motel v. United States, 379 U.S. 241 (1964),
seemed quite clearly to acknowledge Congress’s plenary power over the channels of commerce.
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cluded Shreveport, allowing Congress to "regulate and protect the instrumental-
ities of interstate commerce, or persons or things in interstate commerce, even
though the threat may come only from intrastate activities."**® The third and
final of the Chief Justice’s categories added the fumctionalist doctrine of Jones
& Laughlin and Wickard: "Congress’ commerce authority includes the power
to regulate those activities having a substantial relation to interstate commerce,
i.e., those activities that substantially affect interstate commerce."**®

Chief Justice Rehnquist’s definition of the third category reflects a
clarification, and perhaps a modification, of the post-New Deal effect test.
The clarification came with the Lopez Court’s reminder that an activity’s
effect on interstate commerce must be "substantial" in order to trigger Con-
gress’s commerce power.”” Chief Justice Rehnquist noted the inconsistency
of the post-1937 precedent on this point but concluded that "the proper test"
for the Commerce Clause required a showing of substantiality.’® In making
this choice, Chief Justice Rehnquist realigned the effect test with Jones &
Laughlin and Wickard *®

The possible change reflected in the third category is more "elusive"*!°
and is more suggestive of the transformative potential of Lopez/Morrison. In
his reformulation of the effect test in Lopez, Chief Justice Rehnquist did not
mention the rational basis orientation of the Civil Rights Act precedent.
Because the Chief Justice did not flag this change, as he had with respect to
the substantiality requirement, it is possible that the absence of rational basis
language was inadvertent. He included the rational basis component of the
effect test in his narrative of Commerce Clause precedent, and he did not
indicate any disagreement with that doctrine at the time.'?> Yet, Chief Justice
Rehnquist gave every indication in Lopez that he intended his three categories

Thus, in the Lopez understanding, Congress would have equal power to open and close the
channels of commerce. Lopez, 514 U.S. at 558; see also supra notes 266-70 and accompanying
text (discussing Darby).

305. Lopez, 514 U.S. at 558; see also supra notes 205-17 and sccompanying text (discuss-
ing Houston E, & W. Tex. Ry. v. United States, 234 U.S, 342 (1914)).

306. Lopez, 514 U.S. at 558-59 (citations omitted);, see also supra notes 240-51 and
accompanying text (describing Jones & Laughlin).

307. Id. at558-59.

308. M.

309. Seesupranotes230-57 and accompanying text (explaining standard in Jones & Laugh-
Ilin). The four dissenting justices in Lopez, however, would have preferred the adjective "signifi-
cant" over "substantial,” because the latter description "implies a somewhat narrower [commerce]
power than recent precedent suggests.” Lopez, 514 U.S. at 616 (Breyer, J., dissenting).

310. Morrison, 120 S. Ct. at 1764 (Souter, J., dissenting).

311. See supra notes 277-79 and accompanying text (noting rational basis test used to
evaluate Civil Rights Act).

312. SeeLapez,514 U.S. at 557 (mentioning rational basis test).
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of congressional commerce power to serve as a reformulated, three-part con-
stitutional test. It is difficult to believe that his omission of the rational basis
component in the statement of that test reflected an oversight.®'* Moreover
and most suggestively, the Chief Justice, in stark contrast to the dissenting
opinions,** did not use the rational basis test in his subsequent analysis of the
statute at issue in Lopez, even though that analysis centered exclusively on the
third category.®® Indeed, he noted pointedly that the Court’s evaluation of a
statute’s constitutionality under the Commerce Clause is "independent,"® an
assertion in severe tension with the high level of judicial deference that the
rational basis test registers.'’

The Court’s subsequent decision in Morrison strengthens the suggestion
that the justices have abandoned the rational basis test. In Morrison, unlike
in Lopez, Congress had made a number of factual findings attempting to link
gender-motivated violent crimes to interstate commerce.>'® In addition, at
least in the view of the four dissenting justices, in Morrison, again in contrast
to Lopez, Congress had presented "a mountain of data . . . showing the effects
of violence against women on interstate commerce."*® Notwithstanding the
congressional findings and supporting evidence, the Court insisted on the
independence of its assessment of the effect of such acts of violence on
interstate commerce.’® In Morrison as in Lopez, the majority analyzed the
"effect issue" without mentioning the rational basis test, while the dissenters
encased their analysis supportive of the statutes in the deference prescribed
by that test.*?

Yet, notwithstanding these soundings from Lopez and Morrison, neither
case provided a final test for the current vitality of rational basis deference.
As will be developed, the substantial effect analysis in both cases was dis-

313. Italsois suggestive that the Court’s restatement of the effect test later in the opinion
omits any reference to the rational basis filter. See id. at 560 ("Where economic activity sub-
stantially affects interstate commerce, legislation regulating that activity will be sustained.").

314. Seeid. at 603-04 (Souter, J., dissenting); id. at 616-17 (Breyer, J., dissenting).

315. Seeid.at559-68.

316. Id at562.

317. See Hodel v. Va. Surface Mining & Reclamation Ass’n, 452 U.S. 264, 276 (1981)
(noting that Court must defer to congressiona! finding if Congress had rational basis for its
actions).

318. See Morrison, 120 S. Ct. at 1752 (stating findings of Congress), id. at 1759-64
(Souter, J., dissenting) (same).

319. Id at1760 (Souter, J., dissenting).

320. Seeid. at 1752 (stating that congressional findings alone are not sufficient to support
finding of burden on interstate commerce).

321. See id. at 1748-54 (deciding that violence does not impermissibly burden interstate
commerce); id. at 1759-64 (Souter, J., dissenting) (finding that violence against women substan-
tially affects interstate commerce),
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abled at the outset, because Congress had not regulated an economic or a com-
mercial activity in either statute before the Court.3? Thus, the Court has had
no occasion, in Lopez or after, to evaluate a factual showing by Congress that
purports to link a regulated commercial activity with interstate commerce. It
is entirely possible that the Court, while maintaining the independence of its
reviewing role, nevertheless might hesitate in all but the clearest cases to
invalidate Congress’s judgment with respect to the interstate impact of regula-
tion the justices accepted as truly commercial in nature. Such a “clearly
erroneous” middle ground between the near-complete deference of rational
basis scrutiny and the near-complete judicial takeover of de novo review
carries considerable promise for a balanced federalism jurisprudence. The
post-New Deal Court’s recognition that the Commerce Clause is a congres-
sional power was fully consistent with the federalist understanding. So too
was its sense that some measure of judicial modesty is appropriate in the
review of Congress’s use of its authority. To summarize, it is clear that
Lopez/Morrison aligned contemporary doctrine with Jones & Laughlin by
reemphasizing the substantiality requirement of the effect test, and it is likely
that the justices also have dropped the rational basis dilution of that test. Even
with that reassertion of judicial authority, the Court may, and should, exhibit
considerable respect for congressional findings that link truly commercial
regulation to interstate commerce.

As an overall framework, the Lopez Court’s categorization of Commerce
Clause analysis reflects the federalist intuition to bring "a healthy balance" to
federalism doctrine by integrating formal and functional methodologies.®*
The initial categorization of Commerce Clause jurisprudence into three
doctrines provides a formal organization.** Within that structure, the Court’s
three doctrinal categories combine three lines of precedent, two formal and
one functional. The Court’s recognition that each of the three categories pro-
vides Congress "broad" sources of regulatory power offers an overall func-
tional counterweight to the formal organization.>?

The Court’s integration of formal and functional elements penetrates its
approach to the crucial third category of the Lopez framework ** The effect
test of that category is the fulcrum of Commerce Clause jurisprudence. On
one hand, Congress requires a broad, functional understanding of the test to
enable the regulation of subjects it must address in order to control interstate
commerce. On the other hand, an effective limit on this authority is necessary

322, See infra note 328 and accompanying text (discussing Court’s requirement that regu-
lated activity be commercial or economic in nature).

323. Lopez,514U.S.at 552.

324. Seeid. at558 (discussing three categories that impose burden on interstate commerce).
325, M.

326. Seeid. at 559-68 (analyzing whether court could sustain statute under third category).
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to prevent Congress from converting its jurisdiction over interstate commerce
into a general regulatory power. The Lopez Court addressed this latter con-
cern, in part, by tightening the functional limits on congressional power. The
Court recommitted to the substantiality requirement and in combination with
Morrison, likely eliminated the rational basis orientation of the effect test.
Lopez’s most suggestive move in limiting congressional authority, however,
was in reintroducing a formal dimension to the effect analysis.

The Court in Lopez counterbalanced the thoroughgoing functionalism of
the post-New Deal jurisprudence by requiring, as a threshold matter, that the
regulated activity be "economic" or "commercial” in nature3” Lopez’s
introduction of this formal element in the effect test completes the Court’s
return to Gibbons, which the justices had begun in Jones & Laughlin. In the
post-New Deal decisions, the Court had only incorporated the functional
clements of the Marshall Court’s approach to the Commerce Clause. By
reemphasizing that congressional regulation pursuant to that authority must
address subject matter within the category of "commerce," the Court finally
returned Commerce Clause jurisprudence to its original, federalist balance.>®

The four dissenting justices in Lopez/Morrison vigorously challenged the
majority’s inclusion of the economic-or-commercial activity threshold as a
return to the formalism of the early modemn era”® The history of radical
mood-swinging that has characterized the Court’s attention to issues of
separation of powers and federalism provide some basis for concern that
Lopez/Morrison may reflect early steps toward a hardened formalism. Height-
ening this concern, the opinions of several of the justices who constitute the
majority in Lopez and Morrison include ominous references to traditional
spheres of authority — sometimes with respect to education or at other times
with respect to cn'mig)lal law — that are constitutionally reserved to the states.3*°

327. See id. at 559-62 (discussing that Court found other statutes sustainable when per-
taining to economic activity); id. at 565-68 (deciding that firearm possession is not economic
but commercial activity).

328. See supra notes 162-67 and accompanying text (discussing how Court in Gibbons v.
Ogden, 22 U.S. (9 Wheat.) 1 (1824), adhered to federalist balance).

329. See Morrison, 120 S. Ct. at 1766-68 (Souter, J., dissenting) (explaining that major-
ity’s distinction between economic and non-economic activity privileges Court’s view of feder-
alism); id. at 1774-77 (Breyer, J., dissenting) (examining problems with distinction between
economic and non-economic activity); Lopez, 514 U.S. at 608 (Souter, J., dissenting) (consider-
ing distinction to be return to "untenable jurisprudence from which Court extricated itself
almost 60 years ago"); id. at 627-28 (Breyer, J., dissenting) (discussing case law that insists
determination of burden on interstate commerce must rest on practical considerations).

330. See, e.g.,Morrison, 120 S. Ct. at 1753 (suggesting that "other areas of traditional state
regulation" would be open to congressional regulation); Lopez, 514 U.S. at 561 n.3 (explaining
that criminal law is generally under state authority);, id. at 583 (Kennedy, J., concurring)
(expressing concemn over "tendency of this statute to displace state regulation in areas of tradi-
tional state concera™).
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These references, which are troubling in their own right, might suggest an
ultimate linkage between Lopez/Morrison and Printz. In Printz, as I discuss
in the following section, the Court developed a purely formalistic restraint on
congressional power grounded on judicial notions of state sovereignty.>*!

Assessing the scope of congressional power pursuant to Article I from
any list of legal categories over which the states possess a presumptive sover-
eignty, as the Lopez/Morrison dissenters argue, threatens a return to failed
jurisprudential experiments of the past.*** More fundamentally, such a stance
inverts the constitutional structure. The Constitution delineates the powers of
the national government, not those of the states. In the federalist scheme, the
United States possesses power over a number of specified "objects" of na-
tional concern, while the individual states remain as a kind of regulatory
default, exercising authority over the undifferentiated remainder of govern-
mental concerns.*®® With respect to any congressional regulatory effort, the
appropriate question is whether the act falls within a constitutional power, not
whether the regulation affects some area traditionally under state control.**
Such seems the clear import of the Supremacy Clause, which explicitly
privileges federal laws "made in Pursuance" of the Constitution over any form
of state law.***

Although the allusions to traditional areas of state sovereignty create
a troublesome echo of the early modem era, Chief Justice Rehnquist’s opin-
ions in Lopez and in Morrison, on the whole, reflect great caution to avoid
signaling any embrace of the thoroughgoing formalism of the early modemn
era. Indeed, in Lopez he criticized that precedent for having “artificially . . .

331. See infra notes 371-446 and accompanying text (discussing how Printz seems to be
a step towards Court’s early formalism).

332. SeeMorrison, 120 S. Ct. at 1772 n.19 (Souter, J., dissenting) (stating that majority’s
defining of congressional power by "categorical exceptions” is retum to "near tragedy for
court"). The most prominent, recent example of the failure of federalism doctrine reasoned
from a set of sovereign authorifies within states was short-lived. See generally Nat’l League
of Cities v. Usery, 426 U.S. 833 (1976), overruled by Garcia v. San Antonio Metro. Transit
Auth,, 469 U.S. 528 (1985). In League of Cities, the Court disabled Congress from regulating
states "in areas of traditional government functions." Id. at 852. Later cases impressed the
Court with the difficulty of deploying the “traditional government functions" standard, and the
Court abandoned the effort by overruling League of Cities. See Garcia v. San Antonio Metro.
Transit Auth,, 469 U.S. 528, 557 (1985). The Court had become convinced that the "tradi-
tional government functions" test was "unsound in principle and unworkable in practice." Id.
at 546-47.

333. See supra note 27 and accompanying text (discussing constitutional division between
state and federal power).

334, See Morrison, 120 S. Ct. at 1768-72 (Souter, J., dissenting) (discussing disapproval
of state sovereignty as principle limiting commerce power).

335. U.S.CONST. art. VI, §1,cl. 2.
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constrained the authority of Congress to regulate interstate commerce.">*¢ It
is revealing in this light that Justice Thomas, a member of the Lopez/Morrison
majority who does support a return to the early modern Commerce Clause
doctrine, wrote alone in both cases.>*’

The core of the dissenters’ objection to the Lopez/Morrison reorientation
of Commerce Clause doctrine is the use of any categorical analysis. The
dissenters insist on the pure functionalism of the post-New Deal precedent, in
effect, equating any introduction of a categorical element with a full swing
back to the early modem era.*® Instead, while the ultimate implications of
Lopez/Morrison, as always, must await future decisionmaking, the decisions,
as they stand now, reflect the federalist middle course of blending formal and
functional ingredients in an effort to maintain a balanced federalism.,

The Lopez/Morrison understanding of "commerce” is much closer to
Gibbons than to Knight.** The error of Knight was not the limitation of the
commerce power to commercial regulation, but rather the artificial narrowness
of the Court’s definition of commerce. Any power to regulate interstate
commerce that excludes authonty over manufacturing, agricutture, mining and
other forms of production is dysfunctional at the outset. The Knight Court
ignored the Gibbons injunction that the Commerce Clause must enable Con-
gress to erect a fully functional "system for regulating" interstate and interna-
tional commerce.>* The early modem justices, in short, violated the federalist
instruction to interpret congressional power according to the "common-sense"
meaning of the constitutional text.>*! There is no indication in Chief Justice
Rehnquist’s analysis that he is about to spring the Knight trap .3

336. Lopez, 514 U.S. at 556. Justice Kennedy’s concurring opinion, in which Justice
O’Connor joined, amplified the theme of the failure of the early modemn precedent, stressing
that the "limited" holding in Lopez should not be read as a return to the formalist mind-set. 1d.
at 568-70 (Kennedy, J., concurring).

337. See Morrison, 120 S. Ct. at 1759 (Thomas, J., concurring) (stating that "substantial
effects” test should not be used); Lopez, 514 U.S. at 584 (Thomas, J., concurring) (discussing
how Court has strayed from original understanding of commerce power, of which "substantial
effects” test was not part).

338. See, e.g., Morrison, 120 S. Ct. at 1766-68,1773-74 (Souter, J., dissenting) (discussing
how categories based on economic activity or traditional state area are not useful today); id. at
1774-77 (Breyer, J., dissenting) (explaining that categorical distinctions are not helpful in com-
merce clause analysis).

339. See United States v. E.C. Knight Co., 156 U.S. 1, 13 (1895) (defining commerce
power as not including manufacturing process).

340. Gibbons v. Ogden, 22 U.S. (9 Wheat) 1, 190 (1824); see also supra notes 117-23 and
accompanying text (discussing Gibbons Court’s functional approach to defining interstate com-
merce).

341. See supra notes 113-15 and accompanying text (discussing how Gibbons Court used
"common-sense" principles to define interstate commerce).

342. Justice Kennedy emphasized the point by noting that the Court had no intention of
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The Lopez Court has a more flexible and inclusive understanding of the
economic or commercial activity that is within Congress’s commerce power.
Chief Justice Rehnquist simply looked for a connection between the congres-
sional regulation and "commerce" or some "economic enterprise."** Lopez’s
economic-or-commercial activity compartment is not formalistically airtight,
but true to Gibbons, it allows functional breathing space. In Morrison, while
the Chief Justice left no doubt of the centrality of this element to the Lopez
analysis,*** he declined to register that centrality with the adoption of any
ironclad "categorical rule."*** In Lopez, for example, Chief Justice Rehnquist
indicated that Congress could control noneconomic activity if it is "an essen-~
tial part of a larger regulation of economic activity, in which the regulatory
scheme could be undercut unless the intrastate activity were regulated."** In
addition, Congress can reach noncommercial activity if the statute contains a
"jurisdictional element" that ensures, "through case-by-case inquiry, that the
[regulated activity] in question affects interstate commerce."**” The Lopez
Court did not exhibit the Knight intention of slicing up the field of economic
regulation in order to limit the scope of congressional power to the narrowest
margin. Lopez evokes instead the Gibbons requirement that congressional
regulation pursuant to the Commerce Clause address subject matter within the
common-sense meaning of "commercial intercourse."

The Lopez and Morrison decisions themselves demonstrate how the re-
balanced approach to the Commerce Clause should function to check congres-
sional regulatory power. In Lopez, the government sought to justify Con-
gress’s prohibition of firearm possession in and around schools by positing
two causal chains to establish the requisite effect on interstate commerce %

"returning to the time when congressional authority to regulate undoubted commercial activities
‘was limited by a judicial determination that those matters had an insufficient connection to an
interstate system.” Lopez, 514 U.S. at 574 (Kennedy, J., concurring).

343, Id.at561.

344, See Morrison, 120 S. Ct. at 1750 (discussing Lopez).

345, Id.at1751.

346. Lopez, 514 U.S. at 561. On this reasoning, the Lopez Court explicitly embraced
Wickard, one of the most expansive of the post-New Deal precedent. Id. at 560-61; see also id.
at 573-74 (Kennedy, J., concurring) (pointing to Wickard as example of "practical conception"
of commerce power); supra note 247 and accompanying text (noting that Jones & Laughlin
used "effect of commerce™ as criterion).

347. Lopez,514U.S. at 561; see also Morrison, 120 S. Ct. at 1750-51(asserting that juris-
dictional element would bring activity within commerce power).

348. Gibbonsv. Ogden,22 U.S. (9 Wheat.) 1, 189-90 (1824) (defining commerce as "com-
mercial intercourse between nations, and parts of nations, in all its branches"); see also supra
notes 113-23 and accompanying text (discussing Gibbons Coust’s focus on common sense
meaning of commerce).

349. SeelLopez,514 U.S. at 563-64 (explaining two causal chains set out in government’s
argument), Although Congress, when it enacted the statute, made no findings that gun posses-
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The first chain linked "possession of a firearm in a school zone" to the "sub-
stantial” costs associated with "violent crime," which ultimately are spread by
“the mechanism of insurance" throughout the country.**® The second chain
maintained that "the presence of guns in schools" posed "a substantial threat
to the educational process by threatening the leaming environment," which in
turn produces "a less productive citizenry" and ultimately causes "an adverse
effect on the Nation’s economic well-being."**! In dissent, Justice Breyer
made a persuasive empirical case for the reasonableness of these claims.3*?
Yet, as Chief Justice Rehnquist emphasized, similar causal chains could be
constructed to link virtually any activity to interstate commerce.**® The Lopez
Court simply refused to allow Congress to construct such a chain unless the
first link was an economic or commercial activity.**

In Morrison, the government attempted a similar causal chain to link
gender-motivated violence against women with interstate commerce.3*® Con-
gress found that such acts of violence deterred the interstate travel of women
who were potential victims of that activity.>*® Gender-motivated violence
also, according to Congress’s findings, restricted potential victims’ employ-
ment and business transactions in interstate commerce and drove up their
medical costs, thereby resulting in a decrease of national productivity.’
Following Lopez, the Morrison Court noted that such a causal chain could be
built for any kind of violent crime or any other activity with effects that, at

sion in and around schools had an impact on interstate commerce, the Court did not find that
failure to be disabling. Id. at 562-63. Congress did make findings after the case had begun. See
id. at 618 (Breyer, J., dissenting) (stating that Congress made findings "after Lopez was prose-
cuted").

350. Id.at563-64.

351. Id.at564.

352. See id. at 618-25 (Breyer, J., dissenting) (discussing how chain could establish
reasonable connection between firearm possession in school zone and interstate commerce).

353. See id. at 564-66 (discussing government’s arguments to link gun possession in
schools and interstate commerce). The Court explained: "To uphold the Government’s
contentions here, we would have to pile inference upon inference in a manner that would bid
fair to convert congressional authority under the Commerce Clause to a general police power
of the sort retained by the States." Id. at 567.

354, See id. at 566-68 (finding that firearm possession in school zone is not economic
activity and that Government cannot establish chain to link this activily and interstate com-
merce).

355. InMorrison,the Court noted that Congress had used the same "method of reasoning”
in defending the Violence Against Women Act that had failed in Lopez. See Morrison, 120 8.
Ct. at 1752-54 (noting that government’s argument established chain to link gender-motivated
violence and interstate commerce).

356. See id. at 1752 (stating that gender-motivated violence discouraged women from
traveling out of state).

357. Seeid. (discussing how gender-motivated violence reduced national productivity).
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some point, reached interstate commerce.*® Again following Lopez, the Court
refused to allow the aggregate, rippling effects of violent acts to activate the
commerce power unless the violence itself was linked to commerce.>**

The Lopez/Morrison refusal to accept causal chains that convert general
regulation into commercial regulation promises to return Commerce Clause
jurisprudence to the federalist balance of Gibbons. As Publius observed, the
plan of the Constitution, which extends the power of Congress "to certain
enumerated cases," necessarily "so excludes all pretension to a general legisla-
tive authority."*® Chief Justice Rehnquist, following Chief Justice Marshall,
emphasized the need to maintain congressional power within the discipline of
the enumerated powers doctrine®®' Lopez also infused federalism jurispru-
dence with the sense of legal limitation that had been missing since the post-
New Deal settlement.** Chief Justice Rehnquist accomplished these objec-
tives precisely as had Chief Justice Marshall, by requiring that the regulatory
subject matter be within a common-sense understanding of commercial
intercourse.*® Navigation rights clearly fit within such an understanding;***

358. Seeid. at 1752-53 (stating that this reasoning would allow Congress to regulate any
activity).

359. See id. at 1754 (explaining that violence must be "directed at the instrumentalities,
channels, or goods involved in interstate commerce™). In Morrison, the Court also rejected the
effort by Congress to justify the Act on the basis of Congress’s authority to enforce the Four-
teenth Amendment. Id. at 1759; see also U.S.CONST. amend. XIV, § 5 (stating that Congress
has power to enforce this amendment through legislation). The core of the Court’s ruling was
that the Act exceeded congressional enforcement power because the cause of action it created
‘was not limited by the state action requirement of the Fourteenth Amendment. See Morrison,
120 S. Ct. at 1754-59 (discussing applicability of Fourteenth Amendment). 1t is beyond the
scope of this Article to assess the soundness of the Court’s ruling with respect to the Fourteenth
Amendment.

360. THEFEDERALISTNO. 83, supra note 113, at 541.

361. See Morrison, 120 S. Ct. at 1752 (explaining that government’s chain of reasoning
is unacceptable if they are to adhere to principle of enumerated powers); Lopez, 514 U.S. at
566-68 (refusing to treat enumerated powers as unlimited).

362. SeeMorrison, 120 S. Ct. at 1748 (stating that commerce power "is not without effec-
tive bounds");, Lopez, 514 U.S. at 566 (articulating how confining congressional authority to
enumerated powers will bring more certainty to analysis); supra notes 94-95 and accompanying
text (discussing legal limits as emphasized in Marbury v. Madison, 5 US. (1 Cranch) 137
(1803)). The Morrison dissenters acknowledged that their allegiance to the post-New Deal
doctrine would necessitate essentially a purely political check on Congress’s commerce power.
See Morrison, 120 S. Ct. at 1770-72 (Souter, J., dissenting) (explaining that political aspect
would contro! concept of commerce power); id. at 1775-77 (Breyer, J., dissenting) (suggesting
dependence on political process as limit to commerce power).

363. See supra notes 113-15 and accompanying text (discussing how Court deciding Gib-
bons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824), used common sense approach to define commerce).

364. See Gibbons v. Ogden, 22 U.S. (1 Wheat.) 1, 190 (1824) (stating that navigation is
part of interstate commerce).
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possession of a firearm in or around a school, as well as gender-motivated
violence, just as clearly, did not.?*

Also following Chief Justice Marshall and departing from the early
modern Court, the Lopez/Morrison revision still allows Congress a robust
power to address those economic or commercial matters that concern the
nation. Chief Justice Rehnquist in Lopez acknowledged the breadth of congres-
sional power within the formal category of commerce, when he offered the
following assurance: "Where economic activity substantially affects interstate
commerce, legislation regulating that activity will be sustained."* He also
embraced the functionalism of this commitment by reaffirming the place of the
aggregation principle in measuring the substantiality of that effect.’”’ On the
other hand, the Lopez/Morrison majority endorsed a balanced understanding
of Gibbons, as well as of Jones & Laughlin, when it rendered the effect limita-
tion meaningful by reclaiming their obligation to make an independent determi-
nation of substantiality.

The Lopez and Morrison decisions revitalized the federalist balance in
the jurisprudence of federalism. They promise to secure the clarity — and
strength — of a formal threshold, while adding the flexibility of a functional
approach once that threshold has been passed. They also promise a corrective
to the tendency of the post-New Deal jurisprudence to cede a general regula-
tory power to Congress, by tying exercises of Commerce Clause authority to
the text of Article I and by insisting that the regulation truly be of "Com-~
merce . . . among the several States."*®

In blending formal and functional methods, Lopez/Morrison maintains
a doctrine which, unlike that of the early modemn formalism, allows Congress
a power sufficiently "broad" to address all matters pertaining to the economic
concerns of the nation. At the same time, Lopez/IMorrison, unlike the post-
New Deal functionalism, manages to do so without enabling a power so
"sweeping" as to encourage Congress to ignore the Constitution’s enumera-
tion, and thus limitation, of its regulatory authority.>®

365. See Lopez, 514 U.S. at 567-68 (deciding that possession of firearms is not part of
interstate commerce).

366. Lopez, 514 U.S. at 560. Justice Kennedy reaffirmed this intention in his concurring
opinion. See id. at 574 (Kennedy, J., concurring) ("Congress can regulate in the commercial
sphere on the assumption that we have a single market and a unificd purpose to build a stable
national economy.").

367. Seeid. at 561 (stating that statute cannot be valid "under our cases upholding regu-
lations of activities that arise out of or are connected with commercial transactions, which viewed
in the aggregate, substantially affects interstate commerce"); supra note 276 and accompanying
text (discussing congressional perspective that produced aggregation principle as consequence).

368. U.S.CONST.,art.1,§8,cl.3.

369. See supra note 285 and accompanying text (indicating that post-New Deal settlement
allowed Court fo interpret commerce power more broadly).
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B. Printz/Reno

In an effort parallel to the Lopez/Morrison renewal of constitutional
limitation on the ends of Congress’s commerce power, the Supreme Court has
threatened to undermine its newly balanced federalism jurisprudence by trim-
ming the federalist understanding of Congress’s discretion to select the means
to achieve those ends. This effort began, albeit somewhat ambiguously, in New
Yorkv. United States,*” which the Court decided several years before Lopez."!
The Court crystallized the meaning of New York two years after Lopez, in
Printz v. United States. Although the Printz decision is a troubling reminder
of the early modern formalist mind set, the Court’s more recent decision in
Reno v. Condon provides a hopeful counterweight.*? In Reno, decided just
months before Morrison, a unanimous Court signaled somewhat of a retreat
from the broadest, most destabilizing implications of the Printz retrenchment.

In Printz, the Court, with the same five/four split as in Lopez/Morrison,
invalidated provisions of the Brady Handgun Violence Prevention Act of
1993,37 which required local law-enforcement officials to make a "reasonable
effort"*™ to conduct background checks on prospective handgun purchasers.*”®
This statutory obligation was to remain in force only for the several years
required to create a national system capable of performing that function.*

The outcome of Printz is striking. The activity Congress regulated — the
sale of handguns — is clearly commercial in nature. Moreover, there can be
no serious question concerning the interstate, indeed international, dimension
of the market for these products. Thus, under Lopez/Morrison, the Brady Act
fits squarely within the commerce power of Congress.*”” Nevertheless, the
Court held that Congress had exceeded its constitutional authority by "com-

370. 5050.S. 144 (1992)..

371. New York v. United States, 505 U.S. 144 (1992). For a discussion of New York, see
infra notes 427-34 and accompanying text (discussing how New York Court was "troubled by
Congress’s insinuation into the legislative, policymaking process of the states").

372. See generally Reno v. Condon, __ U.S. __, 120 S. Ct. 666 (2000) (retreating from
approach in Printz).

373. 18US.C.§922(1994).

374. Id. §922(sX2).

375. SeePrintz v. United States, 521 U.S. 898, 935 (1997) (concluding that Congress may
not direct or command state officers in implementation of federal program).

376. Forthe Court’s description of the statutory details, see Printz, 521 U.S. at 902-04 (dis-
cussing regulatory scheme in Brady Act). For commentary on Printz, see generally Evan H.
Caminker, Printz, State Sovereignty, and the Limits of Formalism, 1997 Sup. CT. REv. 199;
Roderick M. Hills, Jr., The Political Economy of Federalism: Why State Autonomy Makes Sense
and "Dual Sovereignty" Doesn’t, 96 MICH. L. REV. 813 (1998); Vicki C. Jackson, Federalism
and the Uses and Limits of Law: Ptintz and Principle?,111 HARV.L. REV. 2180 (1998).

377. SeePrintz, 521 U.S. at 941 (Stevens, J., dissenting) (stating that Congress clearly can
exercise commerce power over sale of handguns).
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pelling state officers to execute federal laws."*”® In doing so, the justices
ignored federalist principle and thereby threatened to upend the balance of
federalism.

In the federalist framework, the Constitution’s federalism-based limits
on congressional power reside primarily in the "ends" or "objects" of national
authority, not in the "means" to achieve those objectives>” As Publius
explained, in our "compound" republic, "the essential point" is to "discrimi-
nate the objects, as far as it can be done, which shall appertain to the different
provinces or departments of power,"**® while "allowing to each [such province
or department] the most ample authority for fulfilling the objects committed
to its charge."*®! In his account, Publius cautioned, "it is both unwise and
dangerous to deny the federal government an unconfined authority, as to all
those objects which are intrusted to its management,"*?

Following in that federalist spirit, the Marshall Court limited Congress’s
jurisdiction to the enumerated powers but acknowledged its authority to be
"plenary"*®* and "supreme" *** within those powers. The foundational jurispru-
dence of the Marshall Court thus allowed Congress "complete™® discretion to
select the means it thinks best suited to effectuate its powers, so long as they are
"necessary” — that is, "plainly adapted" to those powers ~ and "proper" - that
is, consistent "with the letter and spirit of the constitution."**¢ Such choices, for
the most part, are matters of policy, not questions of law.*®’ Because, as the

378. Id. at 905; see also id. at 935 (holding that "Congress cannot circumvent that pro-
hibition [against compelling state officers to enforce federal laws] by conscripting the states’
officers directly™).

379. See supra notes 90-102, 160-68, and accompanying text (discussing how McCulloch
v. Maryland, 17 U.S. (4 Wheat.) 316 (1819), and Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1
(1824), achieved "balanced federalism"),

380. Twur FEDERALIST NO. 23, supra note 79, at 144 (emphasis omitted).

381. Id

382. Id.at145.

383. Gibbonsv. Ogden, 22 U.S. (9 Wheat.) 1, 197 (1824).

384. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 405 (1819).

385. Gibbons,22U.S.at196.

386. Id. at 196-97 (defining commerce power), McCulloch, 17 U.S. at 421-23 (discussing
extent of necessary and proper power); see also Gary Lawson & Patricia B. Granger, The
"Proper" Scope of Federal Power: A Jurisdictional Interpretation of the Sweeping Clause, 43
DuKe L.J. 267, 275-76 (1993) (arguing that "necessary” and “proper" signal two separate
requirements for the constitutionality of acts of Congress implementing one of the enumerated
powers). Although Professor Lawson and Ms. Granger suggested a detailed interpretation of
the constitutional meaning of "proper,” id. at 291-297, I am more comfortable, at least in this
Arficle, remaining with Chief Justice Marshall’s shorthand description that congressional
statutes must "consist with the letter and spirit of the constitution.” McCulloch, 17 U.S. at 421.

387. See Gibbons, 22 U.S. at 196-97 (asserting that restraints on commerce power vest in
"the people"); McCulloch, 17 U.S. at 421-23 (stafing that Congress should have "discretion,"
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Printz Court candidly acknowledged, there is "no constitutional text" that
prohibited the means of enforcement Congress selected in the Brady Act,*® the
default position of congressional discretion, in the federalist scheme, should
remain intact, unless the Act violated the "spirit" of the Constitution.

Justice Scalia, writing for the majority, invoked the spirit of state sover-
eignty to invalidate the Act.*® While some spirit of sovereignty both with
respect to the national and state governments undoubtedly resides in Amer-
ican constitutionalism, it is difficult to sustain a state-sovereignty principle
sufficiently sturdy to justify the Printz ruling. As a general matter, one
must be cautious with usage of the term "sovereignty" in the American con-
stitutional tradition. "Sovereignty" classically refers to the absolute, ultimate
power in a political community.*® As a matter of principle, American con-
stitutionalism locates sovereignty in the people of the United States, not
in any governmental institution.*! When Publius used the term “sover-
eignty,” as he did often, he used it to mean "supremacy" in the relative sense
of governmental jurisdiction, not in the classical sense of ultimate power-
holder.®*? In this light, it is not surprising that the Constitution, unlike the
Articles of Confederation it replaced, contains no textual mention of state
"sovereignty."**

As Chief Justice Marshall reminded the state sovereignty advocates of
his day, the sovereign status of the states "underwent a change" with adoption

‘which "will enable that body to perform the high duties assigned to it, in the manner most bene-
ficial to the people™ ).

388. Printz, 521 U.S. at 905.

389. See id. at 91822 (asserting that "dual sovereignty” principle reserved sphere of
authority for states).

390. SeeSCOTTGORDON, CONTROLIING THESTATE: CONSTITUTIONALISM FROM ANCIENT
ATHENS TO TODAY 19-28 (1999) (describing classical doctrine of sovereigniy), Michael P.
Zuckert, A System Without Precedent; Federalism in the American Constitution, in THE
FRAMING AND RATIFICATION OF THE CONSTITUTION 132, 134 (Leonard W. Levy & Dennis J.
Mahoney eds., 1987) (discussing attributes of doctrine of sovercignty).

391. See supra notes 142-47 and accompanying text (articulating basis of sovereignty in
constitutional system). Professor Onuf has explained that the American commitment to popular
sovercignty has always limited the conception of any sovereignty that might reside in the states.
See ONUF, supra note 147, at 22, 31.

392, See Diamond, supra note 29, at 22 (stating way in which sovercignty was defined in
context).

393. See Akhil Reed Amar, Of Sovereignty and Federalism, 96 YALE L.J. 1425, 1456
(1987) (identifying absence of word "sovereignty” in Constitution). This silence is in marked
contrast to the Articles of Confederation, which provided that "[e]ach State retains its sover-
eignty, frecdom and independence . . . ." THE ARTICLES OF CONFEDERATION art. IT; see also
MERRILL JENSEN, THE ARTICLES OF CONFEDERATION: AN INTERPRETATION OF THE SOCIAL-
CONSTITUTIONAL HISTORY OF THE AMERICAN REVOLUTION, 1774-1781, at 161-76 (1948)
(detailing historical problems associated with notion of sovereignty).
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of the Constitution.’®* Publius needed no such reminder. He understood that
the creation of a national government, with its own sovereignty, inherently
diminished the pre-existing dominance and independence of the states.?®
Publius made clear that state sovereignty under the Constitution was "resid-
ual,” existing only with réspect to those "objects" that the framers had not
deemed appropriate to place under national control.** Accordingly, Chief
Justice Marshall required that arguments from state sovereignty, when de-
ployed to challenge congressional power, be grounded on "a fair consider-
ation" of the Constitution.®” Rhetoric that evoked a "state sovereigaty,"
which even during the pre-Constitutional Golden Age was "insubstantial and
illusory," simply would not do.**®

The Printz Court’s justification for invalidating the Brady Act has only
the most tenuous connection to the Constitution, textually or spiritually. The
constitutional text contains neither a general commitment to state sovereignty
nor any particular anti-commandeering provision. While the justices” reliance
on the constitutional spirit of state sovereignty may seem more appealing, it
similarly evaporates on inspection. It is difficult to sustain the claim that the
residual sovereignty of the states is compromised intolerably in every case
where Congress, acting within its enumerated powers, has directed state and
local officials to play some part, any part, in the administration of national
programs.®”

As Justice Scalia noted in his majority opinion, during the pre-constitu-
tional era governed by the Articles of Confederation, Congress had relied

394. Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 187 (1824); see also McCullach v. Mary-
land, 17 U.S. (4 Wheat.) 316, 402-05 (1819) (discussing approach to sovereignty at Constitu-
tional Convention). Contrary to the tenor of Justice Scalia’s opinion in Printz, "[b]y 1787 the
need to establish effective control over the states was generally recognized.” ONUF, supra note
147, at 45.

395. See The FEDERALIST NO. 15, at 89 (Alexander Hamilton) (Modern Library ed., 1941)
(discussing effect of federal government’s sovereignty on states). As Peter Onuf has observed,
"[t]he debasement of state sovereignty was a crucial component in rethinking and reconstituting
the American union." ONUF, supra note 147, at 197-98.

396. THEFEDERALISTNO. 39, at 249 (James Madison) (Modern Library ed, 1941). Publius
explained the federal relationship as follows: "The local or municipal authorities form distinct
and independent portions of the supremacy, no more subject, within their respective spheres,
to the general authority, than the general authority is subject to them, within its own sphere."
Id. (emphasis added).

397. Gibbons, 22 US. at 187; see also id. at 187-89 (stating way in which courts should
construe Constitution).

"398.  Peter S. Onuf, State Sovereignty and the Making of the Constitution, in CONCEPTUAL
CHANGE AND THE CONSTITUTION 78, 80 (Terence Ball & J.G.A. Pocock eds., 1988).

399. See Printz, 521 U.S. at 918-22 (articulating notion that congressional directives to
state officials weaken state sovereignty and detailing historical context of state sovereignty).
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exclusively on the states for the implementation of its laws.*® The Articles
provided that the Congress of the United States, although vested with consider-
ably less competence than would be a fully enabled legislature, nevertheless
had the authority to issue "binding" instructions on the states.*® Notwithstand-
ing its provision for a "[flederal commandeering of state governments,"“? there
was no doubt that the Articles contemplated a robust sovereignty in the
states.*® Indeed, the requirement that Congress implement national programs
through the states was appreciated as a recognition, not a betrayal, of state
sovereignty.*® It is a curious conclusion, to say the least, that the implicit,
diminished, and residual state sovereignty under the Constitution would
disallow what the explicit, dominant, and primary state sovereignty under the
Articles demanded — that Congress work through the states.

The contemporary experience of the European Union echoes somewhat
that of America during the Confederation era.*® If anything, the sovereignty
of the member states of the European Union is more meaningfully observed
than has ever been the case among the states of the American Union.*® Yet,
as was true during the state-dominant era of the American Confederation per-
iod, the authority of the European Union to issue "directives" to member states
compelling them to regulate according to specified criteria is considered con-
sistent with the sovereignty retained by those states.*”

400. Id, see also Donald S. Lutz, The Articles of Confederation as the Background to the
Federal Republic, 20 Publius 55, 61-64 (1990) (noting role of states in implementing laws and
detailing debate of representation).

401. THE ARTICLES OF CONFEDERATION art. IX; see also id. at art. XTI (stating that states
shall follow directives of Congress).

402. Printz, 521 U.S. at 925.

403. See supra note 395 and accompanying text (discussing development of doctrine of
sovereignty in America).

404. See MORGAN, supra note 143, at 264 (describing nature of congressional action under
Articles of Confederation).

405, The European Union hed its origin in the post-World War I efforts toward economic
integration in Western Europe, beginning with the creation of the European Coal and Steel
Community ("ECSC") by the Treaty of Parisin 1951, See DERRICK WYATT & ALANDASHWOOD,
EUROPEAN COMMUNITY LAW 3-4 (3d ed. 1993) (detailing foundation of European Union
Movement). The current European Union is grounded in the Treaty on European Union (TEU),
signed in Maastrichtin 1992. See T.C. HARTIEY, THE FOUNDATIONS OF EUROPEAN COMMUNITY
LAW 6-8 (4th ed. 1998) (explaining basis for and features of current European Community).
Professor Hartley cautioned, "[ijt is not easy to compare the Community with other political
entities: it contains some features of an ordinary international organization and, less prominently
perhaps but nevertheless quite distinctly, some features of a federation." 1d. at 9.

406. See HARTLEY, supra note 405, at 255-56 (observing that Parliament law in United
Kingdom ultimately prevails over European Community law), The members of the European
Union, of course, have long histories as sovereign nation-states.

407.  Article 189 of the Treaty Establishing the European Economic Community authorizes
the Council and the Commission of the European Union to "issue directives” to a member state,
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As the regimes of the American Confederation and the European Union
demonstrate, it is incorrect, as an empirical matter, to posit that a commitment
to state sovereignty, even one far stronger than that implied in the American
Constitution, requires a conclusion that the general government may not act
through the states. The evidence points decidedly toward the opposite conclu-
sion. Mt certainly is the case, as Justice Scalia emphasized, that the American
framers fully intended to free Congress from the Confederation’s requirement
that it act only through the states.*”® But the motivation for doing so wasnotto
nurture state sovereignty by limiting the power of the national government.*®
In Federalist 15, the leading essay that explains and justifies the Constitution’s
enabling of the national government to operate directly on the people, Publius
never once argued that this shift would protect state sovereignty. Indeed, inthat
very paper, Publius candidly noted that the framers’ decisionto create a compe-
tent national government would undercut that sovereignty.*!°

Federalist 15 makes clear that the founders® decision to empower the
national government to act directly on the people of the United States reflected
a commitment to enhance the competence of that government by removing its
dependence on the states.”!? They sought to effectuate the autonomy and
sovereignty of the national government, not of the states.*’> Their decision,

WYATT & DASHWOOD, supra note 405, at 69-70 (detailing effect of directives on member
states). Article 189 provides that directives are "binding, as to the result to be achieved," but
that the member states can choose the "form and methods" of implementation. HARTLEY, supra
note 405, at 199-200. Article 189 also authorizes the Council and Commission of the European
Union to "make regulations,” which are "binding” rules of "general application" that arc
"directly applicable” to the people "in all Member States.” Id. at 99, 196. Because the Euro-
pean Court has found that directives, under certain conditions, can have a similar "direct effect,”
the line between directives and regulations has blurred somewhat. See id. at 200-06 (clarifying
differences between directives and regulations). (Article 189 has been renumbered Article 249
by the Treaty of Amsterdam, signed in 1997.)

408. See Printz, 521 U.S. at 919-20 (remarking that constitutional system required concur-
rent authority between states and federal government). Publius considered the Confederation
requirement that Congress act only on the states as the "great and radical vice” of that regime.
THE FEDERALIST NO. 15, supra note 395, at 89 (stating that problem of Confederation is lack
of energy given to federal government).

409. See Printz, 521 U.S. at 919-22 (arguing that structure of constitutional system would
protect liberty).

410. See THE FEDERALIST NO. 15, supra note 395, at 89 (maintaining that weakening of
state sovereignty is necessary for workable federal government).

411. See id. at 89-95 (discussing how lessening of state sovereignty will strengthen entire
constitutional system).

412. Justice Stevens made a similar argument for the four Printz dissenters. See Printz,
521 U.S. at 945-48 (Stevens, J., dissenting) (detailing how constitutional system was designed
to empower federal government). Justice Stevens’s argument tracked his opinion in New York
v. United States, 505 U.S. 144, 210-13 (1992) (Stevens, J., concurring in part and dissenting
in part). 1discuss New York at infra notes 427-34 and accompanying text.
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more generally and more essentially, embodied the central federalist under-
standing that the national government was constituted by the "People of the
United States"*® and not by the states as corporate entities.”™

In this light, the Printz Court stands opposed to the federalist understand-
ing of federalism as well as to its prescription for balance. Throughout his
majority opinion, Justice Scalia stressed the need to limit the power of the
national government as if that is the only constitutional value at stake in the
case that is worthy of judicial notice. Nowhere in the opinion is there recogni-
tion of the complimentary requirement that the national government be fully
competent to achieve its limited constitutional mission. The justices in Printz
accomplished what the opponents of the national bank in McCulloch had
attempted, but failed to accomplish. By a judicial slight of hand, the Printz
Court converted a decision by the framers to empower the government into a
limitation."> (In McCulloch, this decision involved the Necessary and Proper
Clause and, in Printz, the power of the national government to act directly on
the people.)

Publius certainly gave no indication that the national government’s auth-
ority to act directly on the people would cause this kind of limiting effect.'
Indeed, in direct contrast to the Prinfz position, Publius believed that the
Constitution empowered the national government to use state officials in the
administration of federal law because it authorized that government to act
directly on the people. In Federalist 27, Publius explained that "by extending
the authority of the federal head to the individual citizens of the several States,
[the Constitition] will enable the government to employ the ordinary magis-
tracy of each, in the execution of its laws.""'” He continued: "Thus the legis-
latures, courts, and magistrates, of the respective members, will be incorpo-
rated into the operations of the national government as far as ifs just and
constitutional authority extends; and will be rendered auxiliary to the enforce-
ment of its Jaws."® Publius invoked the same principle in Federalist 36,
when in seeking to quiet fears of Congress’s taxing authority, he observed that
Congress "can make use of the system of each State within the State" in the

413. U.S.CONST., pmbl.

414,  See McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 402-05 (1819) (determining that
federal government is empowered directly by people).

415. See id. at 418-21 (explaining that necessary and proper clause expands powers of
Congress).

416. See BEER, supra note 1, at 251-53 (illustrating how increased authority of federal
government affects both states and individuals);, Powell, supra note 1, at 659-64 (arguing that
Publius envisioned balancing of state and federal power).

417. THE FEDERALIST No. 27, at 169 (Alexander Hamitton) (Modern Library ed.,
1941).

418. Id.sat169-70.
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collection of federal taxes.’® Publius’s expectation could not have been
clearer. It followed from a central premise of the federalist balance: Al-
though the national government is limited to certain, enumerated objects of
authority, within those objects the policy dictates of the federal government
trump state prerogatives.*”®

This was the essence of the federalist understanding which the early
modern justices ignored as they carved up the common-sense meaning of
"commerce" in the interest of state autonomy. The Prinfz majority made the
same mistake when it carved out, again in the interest of state autonomy, one
of Congress’s policy options for the effectuation of its constitutional power.
Like the early modern Court, the Printz Court acted without any secure basis
in the Constitution. Instead, the justices in both instances allowed their over-
drawn assessment of the demands of state sovereignty categorically to dis-
place congressional judgment.

The Printz majority also resembled the early modern justices in the
statkmess of its formalism. One may grant, as I do, that "proper" congres-
sional legislation must align with the "spirit" as well as the text of the Con-
stitution, and that some notion of state sovereignty resides in that spirit.
One may also grant, again as I do, that Congress’s power to direct the actions
of state governments and their officials, even within the ambit of federal
authority, inherently conflicts with legitimate state interests in sovereignty.
The federalist understanding of federalism, after all, posits the "constitu-
tional necessity” of a "separate organization" of the states "for local pur-

419. THE FEDERAUST NoO. 36, at 219 (Alexander Hamilton) (Modem Library ed, 1941).
Publius continued, "[t]he method of laying and collecting . . . taxes in each State can, in all its
parts, be adopted and employed by the federal government.” Id. at 219-20.

Publius struck a similar note in Federalist 44, when he justified the Supremacy Clause’s
requirement that state officials comply with federal law but not that federal officials follow state
law. He observed:

Several reasons might be assigned for the distinction. I content myself with one,

‘which is obvious and conclusive, The members of the federal government will have

no agency in carrying the State constitutions into effect. The members and officers

of the State governments, on the contrary, will have an essential agency in giving

effect to the federal Constitution.

THE FEDERALIST NO. 44, supra note 28, at 297.

420. See THE FEDERALIST NO. 27, supra note 417, at 169 (stating that federal law will be
supreme and binding on states). Justice Souter grounded his dissent in Printz on Federalist 27,
which he found consistent with other papers. See Printz, 521 U.S. at 971 (Souter, J., dissenting)
(arguing that Federalist 27 is supported by THE FEDERAUIST 36, 44, and 45). Justice Stevens
interpreted the relevant Federalist Papers similarly. See id. at 946-48 (Stevens, J., dissenting)
(maintaining that framers intended that federal government could require states to implement
its laws). For Justice Scalia’s alternative reading of The Federalist in support of the majority
position, see id. at 910-15 (determining that states must consent to responsibilities imposed by
federal government).
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poses."*?! The states, as well as the national government, have a constitu-
tional status that must be preserved for the maintenance of balanced gover-
nance.*? The federalist appreciation of meaningful state sovereignty, for
example, is evident in the general presumption of concurrent state power with
respect to matters reachable by Congress.””? The federalist balance similarly
should ensure that congressional directives do not rob states of their essential
ability to govern in the areas of their residual sovereignty. This need for
balance, however, suggests the appropriateness of a functional, rather than a
formal inquiry.** A functional consideration of congressional means that
enlist state and local officials in the service of national ends would fit the
general federalist approach to congressional power, which integrates formal
limits on regulatory ends with a functional assessment of the statutory means
toward those ends.” In this setting, a truly balanced approach, one respect-
ful of the implications of governmental sovereignty in both the national and
state governments, would avoid any categorical rule completely allowing or
disallowing Congress to direct the states to administer federal policy.

The opportunity for a more functional, and more balanced, alternative to
the Printz problem is suggested by a look at New York v. United States, a
decision on which the Printz Court placed its chief reliance.*** In New York,
the Court invalidated a federal statutory provision that obligated states either
to provide for the safe disposal of low-level radioactive waste generated

421. THE FEDERALIST No. 9, at 52 (Alexander Hamilton) (Modem Library ed., 1941).
Publius added, however, that the states would exist "in perfect subordination to the general
authority of the union . ..." Id.
422. See BEER, supra note 1, at 300 (outlining reasons for balance between state and
federal governments), KBTCHAM, supra note 22, at 61 (noting positive aspects of federal-
ism).
423.  See McCulloch v. Maryland, 17 U.S. (4 Wheat)) 316, 360-61 (1819) (noting that
while states have power to tax, they cannot tax bank incorporated by United States); Gibbons
v. Ogden, 22 U.S. (3 Wheat.) 1, 203-05 (1824) (detailing power of states to regulate health, to
quarantine, and to inspect); THE FEDERALIST NO. 32, at 194 (Alexander Hamilton) (Modem
Library ed., 1941) (describing power of states to raise revenue). According to Publius, the
presumption of concurrent state power should be rebutted only in three situations:
[1] where the Constitution in express terms granted an exclusive authority to the
Union; [2] where it granted in one instance an authority to the Union, and in
another prohibited the States from exercising the like authority; and [3] where it
granted an authority to the Union, to which a similar authority in the States would
be absolutely and totally contradictory and repugnant.

Id. at 194.

424. See supra note 3 and accompanying text (Summarizing functional method of constitu-
tional interpretation).

425. See supra notes 98-101 and accompanying text (explaining Supreme Court’s ap-
proach to interpreting Commerce Clause).

426. Printz, 521 U.S. at 926-33.
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within their borders, or to take title to and possession of that waste.*”” Finding
that Congress had "commandeerfed] the legislative processes of the States by
directly compelling them to enact and enforce a federal regulatory pro-
gram,"*% the Court invalidated the provision because it was "inconsistent with
the federal structure of our Government established by the Constitution."*%
The Court in New York was rightly troubled by Congress’s insinuation into the
legislative, policymaking processes of the states.** In at least some theories
of sovereignty, especially in those systems that, like ours, are governed by the
rule of law, the nature of sovereign power is closely associated with the power
to make law.”! There is, to be sure, a considerable devotion to categorical,
formalistic rhetoric in the New York opinion that may offer solace to the
Printz Court. Yet, at bottom, New York presented the justices with a function-
ally disturbing governance problem, which they emphasized as well. By
blurring the decision making process in the state legislature, Congress had
seriously compromised the "separate organization" of the sovereign law
making processes of the states.**

The stakes for state sovereignty realistically at risk in Prinfz, however,
were a far cry from New York. The background checks the Brady Act as-
signed to local law-enforcement officials were tentative and minor.”** Under
the Act, as summarized by Justice Scalia, these officials were only under
an implicit obligation to accept forms submitted by firearms dealers con-
cerning prospective purchasers.** Within the five-day waiting period, the
officials were not obligated to perform background checks of the pur-
chasers to determine their legal eligibility to buy the firearm, but only to
make “reasonable efforts" to do so.*”* That is it. The local law-enforcement
officials were not even required to block a purchase they deemed to be

427. New York v. United States, 505 U.S. 144, 174-77 (1992).

428, Id. at 176 (quoting Hode! v. Va. Surface Mining & Reclamation Ass’n, 452 U.S. 264,
288 (1981)).

429. Id at177.

430, Saikrishna Prakash has argued that there is a stronger historical pedigree for the
Court’s no-commandeering principle with respect to state legislative processes than with regard
to state executive and judicial offices, See Saikrishna Bangalore Prakash, Field Office Federal-
ism, 79 VA. L. REV. 1957, 1959-60 (1993) (arguing that federal government can require state
agencies to enforce federel law).

431, ' See GORDON, supra note 390, at 43-46 (describing different theories of sovereignty).

432. See New York v. United States, 505 U.S. 144, 168-69 (1992) (discussing way in
‘which accountability is diminished by allowing federal government to compel states to enforce
its laws); supra note 422 and accompanying text (discussing federalist understanding of feder-
alism).

433.  See Printz, 521 U.S. at 902-04 (detailing provisions of Brady Act).

434, Id.at904.

435. Id
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illegal.*** Not only were the Brady Act intrusions minimal in any functional
sense, they also were temporary. The local law-enforcement officials were
"pressed into federal service"*” only until the federal government could create
a national system for background checks, but in no event longer than five
years.*® During this interim period, the federal government was unable to
perform the background checks effectively.

Any functional review would have distinguished Printz from New York.
Yet, the Printz Court pointedly refused to engage in any kind of "balancing
analysis" that would require a judicial assessment of the actual intrusion on
state sovereignty, as compared with congressional need for state administra-
tion.**® The Court preferred to tilt the balance in every case toward state
sovereignty.

It is precisely the kind of functional analysis rejected by the Printz Court
that is appropriate here, however. Inthe New York/Printz setting, the constitu-
tional issue mecessarily is poised in a functional dimension. There is no
constitutional text, as the Court recognized, that governs the issue of federal
use of state administration. Nor is there, as the Court would have it, any firm
constitutional "principle of separate state sovereignty"*®® sufficiently specific
to resolve this issue. In these cases, the Court must balance because both
Congress and the states have a legitimate constitutional claim at stake. For
Congress, it is the right to exercise policy discretion in the exercise of its
constitutional powers. For the states, it is the right to governmental compe-
tence to pursue the objects of authority that have not been entrusted to the
nation. The question in each case, inescapably, must be whose right must
yield to the overriding interest of the other.

The Court in Printz hardened the New York concern with respect to
congressional dictation of state legislative processes by announcing an airtight
rule against any congressional direction of any state official in the administra-
tion of any federal regulatory programs under any set of circumstances.*! In

436. Id.

437. Id.at905.

438. Id.at902.

439, Id.at932.

440. Id,; see also supra notes 390-99 and accompanying text (explaining doctrine of sov-

ercignty within constitutional system).

441. The Printz Court expressed its conclusion as follows:
‘We held in New York that Congress cannot compel the States to enact or enforce
a federal regulatory program. Today we hold that Congress cannot circumvent that
prohibition by conscripting the States® officers directly. The Federal Government
may neither issue directives requiring the States to address particular problems, nor
command the States’ officers, or those of their political subdivisions, to administer
or enforce a federal regulatory program. It matters not whether policymaking is
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doing so, the Court renewed an old relationship, expressing a preference for
strict formalism in enforcing the federalism limits on congressional power.
Justice Scalia explained, "an imprecise barrier against federal intrusion upon
state authority is not likely to be an effective one."**? Similar to the early
modern Court, he required a strict formalism to maintain a strict "system of
dual sovereignty."

Justice Scalia’s opinion for the Printz majority powerfully evoked the
thoroughgoing formalism of the early modern Court. All of the warning signs
are present. The opinion appealed to state sovereignty as the guiding norm of
decision, with a concomitant disrespect for the policy judgment of Con-
gress.* The Court categorically enforced limiting principles on congressio-
nal authority that lack grounding in the constitutional text and that flow
instead from a felt need to channel federal authority as the justices believe
appropriate. Finally, and most suggestively, the Court once again embraced
a formal limit on congressional authority without any functional counter-
weight.

The early modern echoes of Printz, however, have been muted somewhat
by the Court’s recent decision in Reno v. Condon.**® In Reno, the justices
upheld the Driver’s Privacy Protection Act of 1994, which restricted the
authority of states to disclose the personal information contained in the
records of their departments of motor vehicles.** Chief Justice Rehnquist,
writing for a unanimous Court, explained that the personal information, in this
setting, was "an article of commerce,"*’ and that "its sale or release into the
interstate stream of business is sufficient to support congressional regula-

involved, and no case-by-case weighing of the burdens of benefits is necessary;
such commands are fundamentally incompatible with our constitutional system of
dual sovereignty.
Printz, 521 U.S, at 935.
442. Id.at928.
443. Id. at 935; see also supra note 217 and accompanying text (articulating that formalist
theory of constitutional construction is necessary to maintain dual sovereignty).
444. See id. at 941 (Stevens, J., dissenting) (stating that Necessary and Proper Clause
enables Congress to make policy decisions affecting state sovereignty).
445. Renov.Condon,  U.S._ ,1208S. Ct. 141 (2000).
446. 18 U.S.C. §§ 2721-25 (1994). For a description of the statutory scheme, see Reno,
120 S. Ct. at 668-70 (detailing provision of Driver’s Privacy Protection Act).
447. Reno, 120 8. Ct. at 671. Chief Justice Rehnquist explained:
The motor vehicle information which the States have historically sold is used by
insurers, manufacturers, direct marketers, and others engaged in interstate com-
merce to contact drivers with customized solicitations. The information is also used
in the stream of interstate commerce by various public and private entities for
matters related to interstate motoring.

Id.
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tion."**® The central issue in Reno was whether the congressional regulation
violated the "principle of separate state sovereignty" that the Court had form-
alized in Printz.**

The state argued that, as in New York and Printz, the congressional regu-
latory scheme compromised its sovereignty.® The state complained that
Congress had directed its officials to comply with a complex network of
obligations in the service of a national policy of protecting the privacy of
drivers.*! The state, in this sense, had lost sovereign control not only over its
employees, but also over the resources necessary to comply with congressio-
nal mandates.®? The Court rejected the argument, refusing to extend the New
York/Printz prohibition beyond congressional statutes that "require the States
in their sovereign capacity to regulate their own citizens."*

The Court’s decision in Reno in no way calls into question the com-
mitment of the Printz majority to maintain its categorical exclusion of con-
gressional commandeering of state regulatory authority, but it does suggest the
justices may be content to allow Printz to rest there. If this is so, Printz ulti-
mately might become simply a junior partner to Lopez/Morrison. In Lopez/
Morrison, the Court sought to revitalize the federalism limits on congressional
regulatory power by reintroducing a formal constraint on the enumerated ends
of that power. Printz, in its most basic, least suggestive reading, simply added
another formal limit, foreclosing a particular means that the justices regard as
especially threatening to state sovereignty. So confined, the Prinfz decision,
while inconsistent with the federalist understanding of federalism, should not
prove destabilizing to the overall balance of the Court’s doctrinal structure.

If on the other hand, the Court, notwithstanding Reno, begins to expand
the Printz exclusion in a widening definition of an impregnable state sover-
eignty, it will be Lopez/Morrison that will become a footnote, or rather a
prelude, to a major swing of the federalism pendulum back toward the heady
formalism of the early modern era. In this event, the balance of Lopez/Morri-
son would be seen as a momentary pause as the Court finally halted its post-
New Deal functional swing and prepared for a return in the formalist direc-
tion. For those who favor a balanced approach to federalism, as did the feder-
alist leaders of the founding generation, such a retreat could only be consid-

ered a lost opportunity.

448. Id.
449.  Priniz,421 U.S. at 532.

450. See Reno, 120 S. Ct. at 670-71 (expressing South Carolina’s claim that regulatory
scheme violated Tenth Amendment).

451. See id. at 671-72 (outlining responsibilities of state officers under Act). -
452. Seeid. (noting resources states must use to comply with Act).
453. Id.at672.
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Conclusion

Federalism jurisprudence is, again, at a cross roads. In its rethinking of
the federalism limits on the regulatory power of Congress, the contemporary
Court has cleared two paths. One path, identified in Lopez/Morrison, prom-
ises a balanced jurisprudence in line with the federalist tradition and the
foundational era of constitutional jurisprudence. The other, opened in Printz,
threatens a return to the dysfunctional formalism that plagued the early
modem era. In Lopez/Morrison, the justices were acutely aware of the value,
and the limits, of formalism in any healthy understanding of congressional
authority. In Printz, they seemed to have forgotten their own warnings against
a full-fledged embrace of formalism. One hopes the meaning of Reno is that
they have remembered.

The justices will continue to settle the ultimate meaning of Lopez/Morris-
on aud Printz/Reno, as well as the direction of federalism jurisprudence, in
future decisions. When doing so, the justices should keep in mind their exper-
ience with respect to the other central feature of the constitutional structure -
that governing the separation of powers. The Court’s perpetual cycling be-
tween formal and functional methodologies has left separation-of-powers
methodology in considerable disarray. While Lopez promised to break that
cycle in federalism doctrine, Printz threatened to propel it. A judicial settle-
ment along the path of Lopez/Morrisonbalance, with a corresponding abandon-
ment of Printz formalism, not only would create a healthy federalism, but also
may spur a long overdue rethinking of separation-of-powers jurisprudence.
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