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1.  SUMMARY:

Following the line of cases Extending from

New York Times v. Sullivan, 376 U.S8. 254, to Time, Inc. v. Firestone, 424 U.S

448, this case presents a conflict hetween tha tort of "appropriation" or

"right of publicity" privacy and the First Ameuﬂmant rights of broadcasters.

S —

———

\/ 2. FACTS: Petr is a “hunu:n cannonball." His act, which

was originated by his father and performed only by his family for 50 years,
(} consists of being blasted from a cannon into a net 200 feet away. The

entire performance lasts 13 seconds.

Gl e b s i s S




In August 1572 petr was performing at a county fair in Burton,
Ohio. His act was staged in a grandstand area for the pleasure of
anyone attending the fair. There was no separate admission for petr's
performance, and it is unclear whether petr received a percentage of the
general gate receipts.

One nighzfa reporter for WEWS, resp's television station,

attended the fair. Petr noticed the reporter's camera and asked him
e e T

not to film the performance. The reporter complied, but returned the
f;II;;I;;‘E;;‘;H-;;E;}s from his producer and videotaped the entire
performance. WEWS broadcast the act on its elven o'clock news program
that night, accompanied by commentary describing the act as a "true
spectator sport . . . a thriller” and "you really need to see it in

person . . . to appreciate it . . . ."™ Pet. AS57.

Petr sued for invasion of privacy, contending that resp yﬁd

appropriated his professional talents. The trial court granted resp's

————

motion for summary judgment without opinion, but the state CA reversed.
The Ohio Supreme Court held that petr's complaint made out a

valid claim for invasion of privacy. The Supreme Court characterized this

as atEright of publicity)\" "a right of exclusive control over the

publicity given to his performances . . . ." The court went on to assume
that petr's public performance did not constitute an abandonment of his
right of publicity beyond the limits of the fair.

| The court then turned to "[t]lhe decisive issue in the case . . .
whether the defendant TV station had a privilege to film and televise

the plaintiff's performance, on its nightly news program . . . ."

1

'f An affidavit by the photographer-reporter accompanying the motion
for summary judgment alleged that "news reporters and cameramen are
admitted to the fair by its promoters without charge in order to permit
news coverage and generate publicity for the fair." Pet. A54-56.



Reviewing this Court's declsions in Time, Inc. v. Hill, 385 U.S. 374, and

(T New York Times w. Sullivan, the court concluded that

L —

"[jlust as the press was held to be privileged to report
matters which would otherwise be private, . . . [tlhe
game privilege exists in cases where appropriation of a
right of publicity is claimed, and the privilege may
properly be said to be lost where the actual intent of
the publication is not to give publicity to matters of

legitimate public concern . . . . The proper standard must
necessarily be whether the matters reported were of public
b interest, and if so, the press will be liable for appropri-
— ation of a performer's right of publicity only if its actual

0 intent was not to report the performance, but, rather, to
appropriate the performance for some other private use, or
Mif the actual intent was to injure the performer."

The privilege remained intact in this case. The court thought petr's

performance was a matter of legitimate public_IﬁtErest, which resp tresated
fh-_

as such, as evidenced by its use of the film only once, and then in con-

junction with one of its nightly news broadcasts.
Justice Celebrezze complained in dissent that the majority over-

(;# looked Gertz v. Robert Welch, Inc., 418 U.S, 323, and that summary judg-

ment was improper because of unresolved issues of material fact, among

them whether petr was a public figure and whether resp's broadcast of ]
e e )

petr's act was prompted by commercial motives.

3. CONTENTIONS: Petr amplifies the dissent, arguing that

there are no considerations of free public debate which motivated the

New York Times test. Indeed that standard is inapplicable where the

claim is for appropriation, not defamatory falsehood. Petr argues that ,
since he is clearly not a public figure Gertz mandates far less First
Amendment protection for resp.
Resp maintains that both the substantive cause of action and
the privilege in this case are solely state common-law creations, which in
()_ any event have an independent basis in Ohio constitutional law. Resp

also argues that petr is a public figure and that the state supreme court's



test i1s consistent with New York Times and its progency. Finally, resp

(:, notes that the facts of this case are unique, that performers ordinarily
have adeguate means to control media coverage and so safeguard their
right of publicity, and that resp's use of the film was de minimis.

4. DISCUSSION: Though the state supreme court does not

give us the location of the "privilege" as clearly as it might, the court
cites and discusses only First Amendment cases by this Court. The opinion
is an attempt to accommodate the OChioc law of defamation with First
Amendment guarantees. Since the result is predicated solely on resp's

First Amendment defense, we have jurisdiction under §1257(3).

On the merits, petr cannot bring his case squarely within any
of the relevant precedents because the privacy interest he is asserting
has not yet been addressed by this Court in the First Amendment context.
In Time, Inc. v. Hill, a "false light" privacy case, the Court
“

h
(,, held that factually erroneous statements about matters of public interest

deserved New York Times protection, even though the plaintiffs in Hill

were apparently private individuals. 1In Gertz, a defamation case, the

New York Times standard was held too stringent a protection for defamatory

falsehoods about private individuals. The Court rejected the "general
or public interest" distinction as a means for determining the con-
'stitutional protection to be given defamatory publications. This appeared

to inter Time, Inc. v. Hill, but Cantrell v. Forest City Publishing Co.,
S B e
419 U.S. 245, 250-51, another "false light" privacy case, revivified it
by reserving the question whether "a State may constitutionally apply a
1""-\-_..,._.“__ —— ——— L = —
more relaxed standard of liability for a publisher or broadcaster of false

o i —

statements injurious to a private individual under a false-light theory

of invasion of privacy, or whether the constitutional standard announced

in Time, Inc. v. Hill applies to all false-light cases."



While also reserving final judgment on Time, Inc. v. Hill, Cox

Q Broadcasting Corp. v. Cohn, 420 U.S. 469 & n.l19, indicated that different
constitutional standards may apply depending upon whether the tort action

is one for defamation, where New York Times defends against lawsuits by

public officials or public figures, or invasion of privacy, where the
inquiry is whether "the materials published, although assertedly private,

are 'matters of public interest.' " See id. at 500 (Powell, J., concurring).

e —e

In Cox Broadcasting, a "public disclosure" privacy case, the Court found

"the broader question whether truthful publications may ever
be subjected to civil or criminal liability consistently
with the First and Fourteenth Amendments, or to put it
another way, whether the State may ever define and protect
an area of privacy free from unwanted publicity in the

PI‘EES. " @ 'I“ 42'D Uo51 at 4911 T' A
The applicable constitutional tesgﬂiﬁf;etr's case has not yet been

formulated. New York Times is inappﬂsitefgécause this case has nothing

& —— s
to do with defamatory falsehood, but with whether petr can forbid a

[} —

1“"-_"-_--—-...‘_._....___
televised publication which is only too faithful to reality. Though the

guestion is guite close to that reserved in Cox Broadcasting, this is not

L

.
a report or comment on petr's performance; it is an appropriation, for

whatever purpose, of the entire act itself. Indeed Cox Broadcasting, supra

S—

at 489, recognizes that 'righﬁ-;f publicity™ actions may call into play

a wholly different analysis: "we should recognize that we do not have
at issue here an action for the invasion of privacy involving the
appropriation of one's name or photograph . . . ."

Even though the state court found this to be a matter of public

interest, it would be a mistake to treat this as a "false light" privacy

i e

case determined by the wvitality of Time, Inc. v. Hill. E} the same
(’ token, it makes little sense to make the case turn on petr's status as a
public figure (of which there was no finding below).



C

The essence of the right which petr asserts is prevention of the
exploitation of someone who is presumably already in the public eye and
whose actions are matters of public interest. Some of the key variables |
would appear to be whether petr has contracted away his right with respect
to this performance, and whether resp's conduct constitutes an appropri-
ation harmful to petr's commercial interests. The record here is pranbly

e

inadequate on both counts. It is also unclear to me that this case

" e

presents a recurring problem, or that petr has any damages.

—

There is a response.

12/7/76 Drinkwater 8C op in petn
SN
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TO: MR, JUSTICE POWELL
FROM: Gena Comey
RE: No. 76-577, Zacchini v. Seripps-Howard Broadcasting Co.

BOBTAIL BENCH MEMO

-------------------------- e R

The petition for cert poses the following question: "where a
performer has a protected right of publicity--the right of exclusive
control over his professional affairs--and that right is held as
a matter of state law to have been infringed by & television
staﬁégian's filming of his entire act over his specific objection,
and the broadcasting thereof on & nightly news show, is the television
station's tortious conduct immunized as a matter of law by che First

Amendment. . . ."

JURISDICTION: Respondent suggests that this Court does not

have jurisdiction over the case in that there is an adequate and
independent state ground. The thrust of this point is that the
Ohio Supreme Court based its decision on a state law privilege,
and that a state is of course free to give the press more protection
than that required by the First Amendment, Thus, even iIf the First
Amendment does not require the result below, the state law privilege
does so require.

Given the opinion of the Ohic Supreme Court, this contention
would ordinarily be easily resolved just yi.bauking at it. But the

complication is, of course, the fact that only the syllabus necessarily



carries the approval of the Ohio Supreme Court. And respondent

prasses strongly the point that the syllabus does not mention

——

the first amendment.
T think it is clear that this Court has jurisdiction, To ‘ﬂ"""’
b egin with, this case seems to be on all fours with Perkins v.

Benguet Mining Co., 342 U.S. 437, cited by respondent in its brief.

In that case, a foreign corporation temporarily carried on a continuous
but limited part of its general business in Ohio. Rﬂile enaged in

d olng such business in Ohio, its president was served with a summons

in an action in personam against the corporation filed in an Ohio

state court by a nonresident of Ohio. The cause of action did not
arise in Ohio and did not relate to the corporation's activities

in that state. The trial court sustained a motion to quash the

service of summons. The Ohio Supreme Court affirmed. 1ts syllabus
makes no mention of the Fourteenth Amendment. Tt simply states

that the doing of business by this foreign corporation would not

make the corporation subject to service of process. This Court
expressly recognized that "[1Jf the [syllabus] stood alone, it might
mean that the decision rested solely upon the law of Ohio." Indeed,

I would note that there is nothing to prevent Ohio from establishing
procedural protections as to service of process above and beyond those
mandated by the Fourteenth Amendment., But this Court stated that the
syllabus had to be read "in the light of the facts and 1ssues of the
case," and found that the opinions iIn the case expressed the view

that the Fourteenth Amendment prohibited Ohlo from asserting jurisdiction

over the respondent corporation. This Court then concluded that "for



A

us to allow the judgment to stand as it is would risk an affirmance
of a decision which might have been decided differently 1f the Court
below had felt free, under our decisions, to do so0." The Court
proceeded in that case to determine that the Fourteenth Amendment
would not prohibit Ohio from asserting jurisdiction over the
foreign corporaticn.

This case seems to me to be in an ldentlcal posture, and
in light of Perkinsg I see mo émr‘ +> reaching

the merits.

THE MERITS: This 1s an Interesting and important case, but

PR

also one that is quite difficult. Indeed, I find it hard to get

a fairly good grasp on the precise questions at issue. In any event,
I am quite surprised to find the Court in the posture of deciding
what could be a very important First Amendment case wilithout the aid
of interested eamici such as broadcasters and newspapers. TFor some
reason, the news mediz apparently does not realize that this case

hgs the potential of being & mejor First Amendment decision.

Before discussing the legal issues, I want to make one comment
about the nature of the state=created right that 1s at ilssue here.
There has been some discussion in this case as to whether we are
dealing with a "right of privacy" or a "right of publicity." In

my view they are in most contexts (s_uch as this) two sides of the same

coin, To use Justice White's language in Cox Broadcasting, what

E—

we are really confronted with is a state defined and protected

"area of privacy free from unwanted publicity.” 1 emphasize the word

"unwanted.'" Some people consider a part of their lives "“private"



a preference for ptrilvacy, In that context, it seems appropriate
to talk about a right to privacy.

There are other sitvations in which an individual plans to
make a part of his 1life "open" to the public, but, perhaps for
reasons of commercial profit, the individual wants to control access
to what he intends to expose., In that context, it seems appropriate
to talk of a "right of publicity," 1In both cases the individual
seeks to limit exposure of hls actions to the public. The extent
and nature of the exclusion differs in the two contexts, but it
nonethless 1s essentially a right to exclude publication of a part
of one's life.

Where does the First Amendment fit into this scheme of
individual interests in limiting publication about oné's life?

To begin with, it is worth emphasizing that the First Amendment does

not require that States recognize and protect areas of privacy

f ree from unwanted puhlicityt_ Putting to one side other possible

e S R

federal constitutional constraints such as substantive due process,

the First Amendment leaves the States free to decide whether to

define and create an area of privacy free from unwanted publicity.
[ —
0n the other hand, once <. State does declde to create

such an area, the First Amendment must be considered in

ﬂl—-‘
dete;%ing whether there are federal constitutional limits on the
scopae of the area of privacy created and enforced by the State.
In the instant case, it is clear from paragraph 2 of the syllabus

that the Ohio Suprme Court hsas recognized in the performer a

"right to the publicity value of his performance." The question @

for us 1s whetﬂ;}, end to what extent, the First Amendment requires

= wmandaad Tama Froiwe TaawldLdamcabks mnesr semae ald anmccabkn ad bha cccmfoaccam cmaa



no defarmatirn— s
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- None of our prlor cases ;&‘diractly applicable In resolving

that guestion. 1 have reread the cases from New York Times v.

Sullivan through last Term's decision in Firestone, and 1 find them
generally inapplicable., We are dealing in this case with an entirely

v
zcurate and cnmprehanaite report of an obviously newsworthy event.
S ——— T s e ———— e e e el .

e e e —

We are not confronted with questions of defamation, false light
privacy, public figure doctrine, or the scope of matters of public

interest. Moreover, we are not confronted here with aperuzrintian

* for the purpose of commercilal advertlsing or the use of aspects of
" the performance to promote the sale of goods. For reasons that will

appear shortly, 1 think the(mnst relevant precedent is Cox Bruadcns;igél)

This Court specifically noted in Cox Broadcasting that it was
not addressing the question whether truthful publications may ever
be subjected to civil or criminal liability consistently with the
First and Fourteenth Amendments, or to put it another way, whether
the State may ever define and protect an area of privacy free from
unwanted publicity in the press. 420 U.S. at 491. 1In this case
we must address that question 2t least in part, The reason I say

"in part" is quire important--we have before us a2 narrow state-

created area of privacy. First of all, the State has not protected

this area of privacy--the performance--from all truthful publication.
The press is 1till free to write 2bout, describe, and criticize
Zacchini's performance. Zacchini argues that the First Amendment
does not require that the State extend to news broadcaseters the
privilege of filming his entire performance and showing it on the

nightly news. He apparently would not be concerned if they



aired a still photograph of his coming out of the cannon or his
landing on the net. The second narrow aspect to this case 1s that
the area which the State has defined to be private is limited to
performers. We ar%;alking in this case, according to syllabus
#2, about the right to the publicity value of a performance,
We are not confronted here with broader questions of the right
to film public figures performing private though newsworthy activities.
For example, we are not dealing here with whether the press could
tomorrow film the Secretary of State taKing a stroll alongside the
B&0 Canal while thinking about the problems of the natien,

I stress these points because I think they have relevance to
the First Amendment balance. On the one side, the fact that this
mse involves a limitation on the nature and extent of media coverage
rather than a complete ban on discussion 1s something to be considered.
Of course, one might argue that this cuts the other way 1f there is
any meaning to the argument that a plcture 1is worth a thousand
words, Omn the other side of the balance there 1s, when one comsiders
only "performances'", a legitimate state interest that may not be
present iﬁ other contexts. The state Interest Is analagous to
the interest which underlies cur federal copyright and patent
protections. We want people to invent and parfﬁﬂﬂ entertaining
acts, Many will do it only 1f they are assure&h__I;Lair financial
rewards wlll not be drained off by others, 50 we want to
give to the performer the right to decide whether and how much
publicity he needs by giving him the right to control publicity.

Although these are relevant considerations, the tough question is

i

one of result,



Determining the final result in this case 1s complicated
somewhat by the factual situvation, so T will start dowm the road
with a few hypotheticals.

Suppose a performer gets copyright protection on a
play, rents a small theater, and performs the play. He zllows
admission only for a fee, he bars the use of tape recordetrs
and note pads and pencils, and allows pursuant to contract one
T.V. network to film the performance for the purpose of live T.V.
t ransmission to local stations. So far there are no real
F;Q@E Amendment problems, The First Amendment does not require
that the press be admitted free of charge. It does not require
that the press be entitled to bring in tape recorders or even
note pads, It dees not require that the performer contract with
a T.V. network for live transmission; and if he does so, it does
not require that he provide the same opportunity to all networks,

The press can report the play. They can describe it. They
can criticize it, They cannot reproduce it word for word since it
i1s a copyrighted production. But there is iIn copyright the
doctrine of fair use, which allows a relative short or small portion
of a copyrighted work to be used without authorization from the
copyright owner if the user has a valid reason to do so and
the use does not adversely affect the owner's interests.

[A common example of fair use is a quotation in a2 book review. ]
The toots of the fair use doctrine in the copyright area are
obscure, but they have not--to my lknowledge--been developed under
the First Amendment and its interrelationship with the copyrights

¢lause,



'
Caul 1 A copymalbed .

Now suppose the performance 1s something that cannot be
copyrighted, It could be a prﬁi?assiunal fight or a human
——N
cannonball., Again the performer can exclude all those except
those willing to pay admission, and he can sell live TV rights.
Suppose he decides not to have his performance, or a tape thereof,
aired on any T.V. show, Nonethless a TV station, aware of his
prohibition on wvideotaping, sneaks in and tapes the performance.
It then at%tg small portion of the performance on the evening news
as part of the entertainment news of the day. Can the State
use its power to enforce a tort judgment against the TV station
u'*nhalf of the producer, or does that infringe the First Amendment?

There are three possible answers. Eifft’ it does infringe the
First Amendment., The press should be free to attempt to get
access for the purpose of taping things like this, and they should

Bl JT S It .is important to stress cannot be copyrighted. For
if the performance can be copyrighted and has not been copyrighted,
there is a preemption issue--at least a potential issue--if the State
th?%uugh its tort law gives a "property right" to something that

could have been but was not copyrighted.



4

not be subject to civil liability for the act of publication., This
performance iz in the public domain, just as the records in Cox

Broadcascing were public records. Once a performer decides to

place his performance in the public domain, the press can film it

and display it without being subected to civil liabilicy by the

State. Moreover, since the State camnot establish civil liability

for the act of publicity, it cannot establish an independent liability
for the act of having violated the producer's restrictions on filming.
[There might be exceptions to this position, not relevant here,

where the act of filming or taking pictures with flash bulbs actually

intereferes with the performance. ]

2 . The second approach 1s to conclude that it is not inconsistent

with the First Amendment for the State to establish civil liability
in this context. This position would emphasize that we left open
in Cox the extent to which a state could define and protect an area
of privacy free from unwanted truthful publicity, This case does

not require us to resolve that broad question. All we need say

is that with respect to performances, the State interest in protecting

private citizens and their valuable publicity rights in entertaioment

\-_.__.-.-r‘-‘q—ﬂ-‘-—h_-"-—l—l-—F'-—l—h———;“_'_'—__
justifies this particular restriction on the media.

e T e T
@ Finally, the third approach would be to take a case by case

bEEEEEEEE_EEEEEHQh’ using the factors that have been developed in

the application of the fair use doctrine in copyright law. These

W

factors include: (IFhe extent to whichthe use is in competition
with the copyright owner and affects his market; (2) The size and
relative importance of the part used; (3) the nature of the

performance; and (4) The user's reasons for appropriating the work

- = - i F_ . ? = LRS-
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My present incliniation is to go with the second alternative.
As you have noted in a different context--Certz--there is not much
to be said in favor of the case-by-case approach. And as between
the first and second alternatives, in this limited area the
state interest which is enelagous to the interest that underlises
our copyright laws seems to me sufficient to justify this infringement
of First Amendment freedoms.
Applicarion of that approach to this case is complicated.
First, if we are willing to allow the State to glve Zacchini a
property right the publicity value of his performance

that 1is not subject to a news privilege as to videotaped reproductions,

we have to determine whether he retained that right or passsed it
a to the producers who ran the cnd;iy fair., This is an important
inquiry, since it appears that the producers gave news people free
emission to the fair, while Zacchini told the f£ilm crew not to film
his act, In circumsatnces such as this, we don't want the press
to have to guess as to who really holds the property right and what
the owner of the right wants to do with it. Here however the press
could have checked on this during the intervening day between the
flrst attempt to f£film and the actual filming, Moreover, to
this point everyone seems to have assumed that Zacchini had the
property right, Subject to further rethinking,

it might be best to just treat the case as one in which Zacchini
tad the right,
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FIRST DRAFT

No. 76=577 = Zacchini v. Scripps-Howard
A nadiastine U

MR. JUSTICE WHITE delivered the opinion of the Court.
- Petitioner, Hugo Eacchiui, is an entertainer. He

performs a "human cannonball" act in which he.is shot from
& cannon into a net some 200 feet away. Each ﬁerfnrmance i
occupies some 15 seconds. In Auguat and 52pteuhér,.19?2,
petitioner was engaged to perfarm'his act 6n a regular baﬁis
at the Geauga County Fair in Burtﬁn, Dhip.' He performed in a
feniced area, surrounded by grandstands, at the fair grounds.
Members of the public attending the fair were not charged a
separate admission fee to observe his act.

On August 30, a free lance reporter fnr-Sctippé-Hawarﬂ
Broadcasting Company, the operator of a television broadcasting
station and respondent in this case, attended the fair. He
carried a small.mﬁvie'camera. Petitioner noticed the reporter
and asked him not to film the performance. 'The.repnrter did not
do so on that day; but on the instructions of the producer of

respondent's daily newscast, he returned the follewing day and -
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videotaped the entire act. This film clip, approximately 15
seconds in length, was shown on the 11:00 0'clu:E news program
that night, together with favorable commentary.

| Petitioner then brought this action for damages, alleging
that he is "aﬁgagad in the entertainment business,” that the act
he performs is ome "invented by his father and . . .-ﬁgffnrmed_
only by his family for the last 50 years," that respondent "showed
anﬁ commercialized the film of his act without his cansent;” and |
that such conduct was an "unlawful appropriation of plaintiff's
professional property." App. 4~5. Respondent answered and moved
for summary judgment, which was summarily granted by the trial
court. _

The Court of Appeals of Ohio reversed. The majority held
that petitioner's complaint stated a cause of action for conversion
and for infringement of a common law copyright, and one judge con-
curred in the judgment on the ground that the complaint stated a
cause of action for appropriation of petitioner's "'right of
publicity" in the film of his act. All three judges agreed that
the First Amendment did not privilegé the press to show the entire
performance on a news program without compensating petitiomer for
any financial injury he could prove at trial.

Like the concurring judge in the Court of Appeals, the
Supreme Court of Ohio rested petitioner's cause of action under
state law on his "right to the publicity value of his performance."
47 Ohio St. 24 224, _  N.E. 2d ___ (1976). The opinion Syllabus,
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to ﬁhic?'we-are to look for the rule of law used to decide the
2 ' , '
case, . declared first that one may not use for his own benefit

L]

the name or likeness of another, whether or not the use or bene-
fit is a commércigl one, and second that respopdent would be liable
for the appropriation, over petitiomer's objection and without
license or privilege, of petitioner's right to the publicity value
of his performance. 1Ibid. The ccuft nevertheless gave judgment
for respondent hécause in the words of the Syllabus:

"A TV station has a privilege to report y

m_;is_uﬂiuas.l:s matters of legitimate
public inferest which wauld otherwlse be
protected by an individual's right of
publicity, unless the actual intent of
the TV statiom was to appropriate the
benefit of the publicity for some non-
privileged private use, or unless the
%gisal intent was to injure the individual.," |

We granted certiorari, __ U.S. _ (1977), te consider

- an isgpe_unresolveﬁ by this Court: whether the First and
Fourteenth Amendments immunized respondent from damages for its’
alleged infringement of petitiomer's state law '"right of pﬁblicity."
Petition for Certiorari 2. Insofar as the Ohio Supreme Court held
that the First and Fourteenth Amendments of the United Etateﬁ
Constitution required judgment for respondent, we reverse the

judgment of that court.
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I1
If the judgment below rested on an independent and
adequate state ground, the writ of certiorari should be

dismissed as improvidently granted, Wilson v. Lowes, 355 U.S.

597 (1958), for "our only power over state judgments is to

L correct them to the extent that they incorrectly adjudge federal
laws. And .our power 1s to correct wrong judgments, mot to re-
vise oﬁiqiuns. We are not permitted to remder an advisory
opinion, ﬁﬁd if the same judgment would be rendeqed'ﬁy the state
ﬁuurf after we corrected its views of federal laws, our review
could amount to nnthing more than an advisory qpinian," Herb v.
Pitcairn, 324 U.S. 117, 125-126 (1945). We'are confident, how-
ever, that the judgment below did not rest on an.adequateiand

- independent’ state ground and that we have jurisdiction to decide

the federal issue presented in ﬁhiﬂ case. i
There is mo doubt that petitioner's complaint was grounded
in state law and that the righﬁ of publicity which petitioner was
held to possess was a right under Ohio law. It is also clear
that respondent's claim of constitutional privilege was sustained.
The source of this privilege was not identified in the Syllabus.
It is clear enough from the opinion of the Ohio Supreme Court,
‘which we are permitted to consult for understanding of the Syllabus,

3/

Perkins v. Benguet Hininé_ﬂa., 342 U.S. 437, 442-443 (1952),

that in adjudicating the crucial question of whether respondent had
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a privilege to film and televise rasPGnaent's performance, the
court turned immediately to Time, Inc. v. Hill, 385 U.S. 374
(L967). 1t construed the principle of that case, along with
that of New York Times v. Sullivan, 376 U.5. 354 (1964), to be

that "the press l‘lﬂa a privilege to report matters of legitimate
public interest even though such reports might intrude on matters
otherwise private," and concluded, therefore, that the press is
also "privileged when an individual seeks to publicly exploit his
.talents while keeping the benmefits private." 47 Ohio St. 2d, at
234, __ N.E, 2d, at ___ . The privilege thus exists in cases
"shere 'the appropriation of the right of publicity is claimed."
The court's opinion also referred to Draft 21 of the relevant
portion of Reﬁfataﬁent of Torts Second, which was understood to
make room for reasonable press appropriations by limiting the
reach of the right of privacy rather than by creating a privileged
iﬁvasiun. The opinion said, however, that '"the gravamen of the
1ssue In this case 1is not whether the degree of intrusion is
reasonable but whether First ﬁmendment principles require that the
right of privacy give ' way to the public right to be informed of
matters of public Interest and concern. The concept of privilege
seems the more useful and appropriate ome." Id., at 234 n. 5,
____N.E. 2d, at __. (Emphasis added.)

The controlling consideration was thus one of privilege
rather than of the substantive reach of the right of publicity.

In deciding the question, had the Ohio court rested on both state
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and federal grounds, either of which would have been dispositive,

we would have no jurisdiction. Fox Films v. Mueller, 296

U.S. 207 (1935); Enterprise Irrigation District v, Farmers Mutual

Canal Company, 243 U.S. 157, 164 (1917). But the opinion, like
the Syllabus, did not mention the Ohio constitution, citing
instead this Court's First Amendment cases ﬁs controllicz., It
appears to us that decision rested solely on federal grounds.

That the Ohio court might have, but did not, invoke state law does

not foreclose jurisdiction here. - Steel v. L&N R. Co., 323 U.S.
192, 197 n. 1 (1944); Indiaha ex rel. Anderson v. Brand, 303 U.S.
95, 98 (1938).

If the judgment in favor of respondent must nevertheless

be understood as ultimatelg resting on Ohio law, it appears that
at the vﬁry least the Ohio couét felt compelled by what it understood
to be federal constitutional considerations to construe and apply
its own law in the manner it did. 1In this event, we have jurisdic-
tion and should decide the federﬁl issue; for if the state court
erred in its understanding of our cases and of the First and
| Fourteenth Amendments, we should so declare, leaving the state
court free to decide the privilege 1ssue solely as a matter of Ohio
law, Perkins v. Benquet Mining Co., supra. "If the Supreme Court
" [of Ohio] held as it did because it felt under compulsion of
federal law as enunclated by this Court so to hold, it should be
relieved of that compulsion. It should be freed to decide these
suits according to its own local law.'" Missouri v. Mayfield, 340
U.8. 1,'5 (1950).



. Zacchini - 7 -

LK
The Ohio Supreme Court held that respondent 1is
_ constitutionally privileged to include in its newscasts matters
of public interest that would otherwise be protected by the

right of publicity, absent an intent to injure or to appropriate

for unme'nnnprivi;eged purpose. If under this standard respon-

-dent had merely rePﬁrtad that petitioner was performing at the
fair and described or commented on his act, with or without showing
his picture on television, we would have a very different case.
But petitioner is not contending that his appearance at the fair
and his performance could not be reported by the preﬁs as news--
wofthy.itemsd His complaint is that respondent filmed his EEEEEE
2EE_and displayed that film on television for the public to see
and enjoy. This, he claimed, was an appropriation of his pro-
fessional property. The Ohio Supreme Court agreed that petitioner
had “arright of publicity" that gave him "personal control over
the commercial display and exploitation of his personality and the
exercise of his talents." A This right of "exclusive control
over the publicity given to his performance'" was said to be such
a "valuable part of ﬁﬁﬁ benefit which may be attained by his
talents and efforts" that it was entitled to legal prﬁtectiuﬁ. ) £ 5
was also observed, or at least expressly assumed, that petitinﬁer

had not abandoned his rights by performing under the circumstances

present at the Geauga County Falr Grounds.
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The Ohio Supreme Court nevertheless held that the
challenged invasion was privileged, saying that the press "must
be accorded broad latitude in its chuice-uf how much it presents
of each story ar.;ncidant,-and of the emphasis to be given to
such presentation. No fixed standard which would bar the press

from reporting or depicting either an entire occurrence or an

entire discrete part of a puh}ig_gg;jg;ggngg_nan be formulated

which would not unduly restrict thél'breéthing.runm' in reporting
w‘—l—b—._

which freedom of the press requires.'" 47 Ohio St., at 235, __

‘N.E. 2d, at ____ ., Under this view, respondent was thus consti-

tutionally free to film and display petitioner's entire act. 2/
The Ohio Supreme Court relied heavily on Time, Inc. v.

Hill, supra, but that case does not mandate a medih privilege to

e

in Time, Inc. v. Hill was a claim under the New York "Right of
Privacy"” statute that Life Magazine, in the course of reviewing a
new play, had connected the play with a long-past incident involving
petitioner and his family and had falsely described their exper-
ience and conduct at that time. The complaint sought damages for
humiliation and suffering flowing from these nondefamatory false-
hoods that allegedly invaded Hill's privacy. The Court held,
however, that the opening of a new play linked to an actual incident
was a matter of public interest and that Hill could not recover

without showing that the Life report was knowingly false or was
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published with reckless disregard for the truth -- the same
rigorous standard that had been applied in New York Times v.

Sullivan, supra. .

Time, ;gg. v. Hill, which was hotly contested and decided
by a divided Court, involved an entirely different tort than the
"right of publicity" recognized by the Ohio Supreme Court. As
the opinion reveals in Time, Inc. v. Hill, the Court was steeped
in the literature of privacy law and was aware of the developing
distinctions and nuances in this branéh of the law. The Court,
for example, cited Prosser, Handbook of the Law of Torts (3d Ed.
1965). and the same author's well-known nrticle; Privacy, 48 Cal.
L. Rev, 383 (1960), both of which divided privacy into four dis-

- tinct branches, / The Court was aware that it was adjudicating

a '"false light" privacy case involving a matter of public Interest,
not a case involving "intrusion," 385 U.S., at 384-385 n. 9, "ap-
propriation" of a name or likeness for the purposes of trade, id.,
at 381, or "private details" about a non-newsworthy person or event,
id., at 383 n. 7. It is also abundantly clear that Time, igg. V.
EL;l did not involve a performer, a person with a name having
commercial value, or any claim to a "right of publicity." This
discrete kind of "appropriation" case was plainly identified in the
literature cited by the Court & and had been adjudicated in the

8/
reported cases.
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The differences between these two torts are impoxtant,
Fiest, the State's Interests in providing a cause of action in
each instance are different. "The interest protected" in per-
-mitting'recoveryifor'placing Fhe ﬁiaintiff in‘aHEEEfEﬁEEEEEﬂ"is
clearly that of rEputatian; with the same overtones of mental
distress aslin'defamatinn.“ Prosser, supra, 48 Cal. L. Rev., at
400. By contrast, the State's interest in permitting.a "righf of

publicity" is in protecting the EEEEEEEEEEF interest of the in-

dividuzl in his act_EE,EEEEhEE‘EEEEEfEEE;Euch entertainment.
As we later note, the State's int st 1s closely analogous to the .

goals of patent and copyright law, focusing on the right of the

—

individual to reap the reward of his endeavors and hawving little

to do with protecting feeliqg; or reputation. Second, the two

i S

torts differ in the degree to which they intrude on dissemination
of information to the public. 1In "false light" cases the only way
to protect the interests involved is to attempt to minimize
publication of the damaging matter, while in "right of publicity"
cases the only question is who gets to do the publishing. An
entertainer such as petitioner usually has no objection to the
widespread publication of his act as long as he gets the commercial
benefit of such publication. Indeed, in the present case peti-
tioner did not seek to enjein the broadcast of his act; he simply

sought compensation for the broadcast in the form of damages.
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Nor does it appear that our later cases, such as

Rosenbloom v. Metromedia, 403 U.S. 29 (1971); Gertz v. Robert

Welch, Inc., 418 U.S. 323 (1974); and Time, Inc. v. Firestome,

424 U.5. 448 (1976), require or furnish substantial support for
the Ohio court's privilege ruling. These cases, like New York
Times, emphasize the protection extended to the press by the
‘First Amendment in defamation cases, particulﬁrly when sult ig
brought by a public official or a public figure. None of them
involve an alleged appropriation by the press of a right of

publicity existing under state law.

Moreover, Time, Inc. v. Hill, New York Times, Metromedia,

Gertz, and Firestone all involved the reporting of events; in

none of them was there an attempt to hraaﬁﬂag&rgzrggklggg_gn

— e

|entire-act]for which the performer ordinarily gets paid. It is

] evident, and there is mo claim here to the contrary, that peti-

’1( tioner's state-law right of publicity would not serve to prevent

respondf.;nt from reporting about petitioner's
11

| act. Wherever the line in particular situations is to be

drawn between media reports that are protected and those that arxe

not, we are quite sure that the First and Fourteenth Amendments

do mot immunize the media when they broadcast a performer's entire
'-l-h_‘__

' wpﬂ) act without his consent. The Conmstitution no more prevents a
. i
State from requiring respondent to compensate petitioner for

broadcasting his act on television than it would privilege
respondent to film and broadcast a copyrighted dramatic work

without liability to the ceopyright owner, 17 U.5.C.,
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cf. Kalem Co. v. Harper Bros.,; 222 U.S. 55 (1911); Manners v.
Moresco, 252 U.S. 317 (1920), or to film and broadcast a prize

fight, Ettore v. Philco Television Broadcasting Corp., 229 F.2d

" 481 (CA 3 1956), or a baseball game, Pittsburgh Athletic Co. v.

KQV Broadeasting Co., 24 F. Supp. 490 (W.D. Pa. 1938), where the
promoters or the participants had other plans for publicizing the

event, There are ample reasons for reaching this conclusion,

The cast of a film of petitioner's entire act poses
a substantial threat to the economic value of the act, As the

Ohio court recognized, this act is the product of petitiomer's own
talents and energy, the end result of much time, effort and ex-
pense. Much of its economic value lies in the "right of exclusive
control over the publicity given to his performance"; if the
public can see the act for free on telfg}sinn they will be less
willing to pay to see it at the fair. = The effect of a public
broadcast of the performance is similar to preventing petitioner
from charging an admission fee. '"The rationale for [protecting
Mbe right of publicity] is the straightforward one of pﬂ_'r.ivent':ing_h

unjust enrichment by the theft of good will. No social purpose is

e ———

served by having the defendant get for free some aspect of the
plaintiff that would have market value and for which he would
normally pay." Kalven, Privacy in Tort Law—Were Warren and
Brandeis Wrong?, 31 Law and Contemporary Problems 326, 331 (1966).

Moreover, the broadcast of petitiomer's entire performance, unlike

the unauthorized use of another's name for the purposes of trade
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or the incidental use of a name or picture by the press, goes_

'tqﬂEEg_hgﬂtt_ufnpatTginner s ability to earn a living as an

entertainer. Thus in this case, Ohio has recognized what may be

the sﬁrohgést'casg for a "right of publicity" -~ involving not
the appropriation of an entertainer's reputation to enhance the
attrgctiveness of a commercial product, but the appropriation of
the very activity by which the entertainer acquired his reputation
in the first place.

Of course, Ohio's deéisian to protect petitioner’'s right
of publicity ll-efe rests on more than a desire to compensate the
performer for the time and effort invested in his mect; the pro-

tection provides an economic incentive for him to make the

investment requiréd to produce a performance of interest to the
public, This same comsideration underlies the patent and copyright

laws long enforced by this Court. As the Court stated in Mazer v.

Stein, 347 U.S. 201, 219 (1964),

"The economic philosophy behind the
clause empowering Congress to grant
patents and copyrights is the conviction
that encouragement of individual effort
by personal gain is the best way te ad-
vance public welfare through the talents
of authors and inventors in 'Secience and
useful Arts.' Sacrificial days devoted
to such creative activities deserve re-
wards commensurate with the services
rendered."

These laws perhaps.regard the Yreward to the owner a secondary

'éonsiderﬁt;on;" United States v. Paramount Pictures, 334 U.S. 131,

158 (1948), but'they-were "intendad définitely to grant wvaluable,
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enforceable rights" in ofder to afford greater encouragément

to the production of works of benefit to the public. Washingtonian

Publishing Co. v, Pearson, 306.U.S. 30, 36 (1939). The Comstitu-

tion does not prevent Ohio from making a similar choice here in
deciding to protect the entertainer's incentive in order to

encourage the production of this type of work for public benefit.

ﬁf.'Gclﬂstein v. Califernia, 412 U.S. 5&? (1973); Kewanee 0il Co.
- 2k 13
'v. Bicron Corp., 416 U.S. 476 (1974). —

There is no doubt that entertainment, as well as news,
enjoys First Amendment protectiﬁn. It 1s also true that entertain-

ment itself can be important news. Tiﬁa, Inc, v. Rill, supra. But

it is important to note that neither the public nor respondent will
be deprived of the benefit of petitioner's performance as long as

his commercial stake in his act is appropriately recognized,

Petitioner does not seek to enjoin thEJEroadﬂgst of his perforﬁance;
he simply wants to be paid for it.,  Nor do we think that a state-law
damages remedy against respondent would represent a specles of
liability without fault contrary to the letter or spirit of Gertz,
supra. Respondént knew exactly that petitioner objected to tele-
lvising his act, but nevertheless dia{layed the entire film.

We conclude, as have others, x/ that althnugh the State of
Ohio may as a matter of its own law privilege the press in the
clrcumstances of this case, the First and Fourteenth Amendments do
not require it tec do so, |

Réversed.
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1/ The script of the commentary accompanying the film

clip read as follows:

"This . . . now . . . is the story of a true specta-

tor sport . . . the sport of human cannonballing . . .
in fact, the great Zacchini is about the only human
cannonball arnund, these days . . . just happens that,
where he is, is the Great Geauga County Fair, in
Burton . . . and believe wme, although it's not a long
gct, it's a thriller . . . and you really need to see
it in person . . . to appreciate it. . . ." (Emphasis
_ in original.) = App. 12.

2/ Beck v. Ohio, 379 U.S, 89, 93 n, 2 (1964); Perkins
v, Benguet Mining Co,, 342 U.S. 437, 441-443 (1952); Minne-

sota v. National Tea Co., 309 U.5. 551, 554 (1940). See

Cassidy v, Glossip, 12 Ohio St. 2d 17 (1967); The Williamson

Heater Co. v. Radich, 128 Ohio St. 124 (1934); Thackery v.
Helfrich, 123 Ohic St. 334, 336 (1931); State v. Haﬁser, 101
Ohio St. 404, 408 (1920); 14 Ohio Jur. 2d § 247.

3/ 1n Perkins the issue was whether the Ohio courts
could exercise personal jurisdiction over a foreign corpora-
tion. The Syllabus of the Ohio Supreme Court declared that
it did not have personal jufisdicting, but it gave no indi-
cation of whether the Ohio court's decision rested on state

grounds or on the Fourteenth Amendment. The only opinion
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filed with the Syllabus reasoned, however, that the Due
Process Clause of ithe Fourteenth Amendment prohibited the
Ohio courts from exercising personal jurisdiction in that
casé. While redognizing the existence of the Chio Syllabus
rule, this Court felt obliged in these circumstances to reach
the merits of the constitutional issue, holding that the Due
Process Clsuse did not preclude the exercise of jurisdiction.
"[Flor us to allow the judgment tﬁlstand as it is would risk
an affirmance of a dﬁcisioﬂ which might have been decided
differently 1f tEe court below had felt free, under our
decisions, to do so." 342 U.S., at 443.
4/ The court relied on Housh v. Peth, 165 Ohio St. 35,
133 N.E. 24 340 (1956), the Syllabus of which held:
YAn actionable invasion of the right of

privacy is the unwarranted appropriation or explei-

tatien of one's personality, the publicizing of Gne-'s

private affairs with which the public has no legiti-

mate concefn, cr the wrongful intrusion iﬁté one's

private activities in such a manner as to outrage

or cause mental suffering,-shame or humiliation to

~a person or ordinary sensibilities."

The court also indicated that the applicable prineciples of
Ohio law were tﬁnse set out in Restatement of Torts Second,

Tentative Draft No, 13, 1967, .§ 252c, and the comments
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thereto, portions of which were stated in the footmotes of
the opinion. Also, referring to the right as the "right of
publicity," the court quoted approvingly from Haelan Labora-
tories, Inc._v.‘TQEEa Chewing Gum, Inc., 202 F, 2d 866, 868
(C.A. 2 (1952). '
5/ The court's explication was as follows:
ﬂThe proper standard must necessarily be whether

the matters reéported were of public interest, and

1f so, the press will be liable for appropriation

of 'a performer's right of publicity only if its
actual intent was not to report the performance,

but, rather, to appropriate the performance for

some other private use, or if the actual intent

was to injure the performer. It might also be the

case that the press would be liable if it reck-

lessly disregarded contract rights existing between
the plgintiff and a third person to present the
.pggfgzgance to the public, but that quédstion is

not presented here." 47 Ohio St., at 235, ___ N.E.2d,

at . .

6/ Section 51 of the New York Civil Rights Law pro-
vides an action for injunction and damages for invasion of
- the "right of privacy'" granted by § 50¢
"A person, firm or corporation that uses

for advertising purposes, or for the purposes of
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trade, the name, portrait or picture of any
living person without having first obtained
the written consent of such person, or 1f a
minor of his or her parent or guardian, is
guilty of a misdemeanor."

7/ "The law of privacy comprises four distinct kinds

—

of invasion of four different interests of the plaintiff,
which are tied together by the common name, but otherwise
have almost nothing in common except that each represents an
interference with the right of the plaintiff." Prosser,
Privacy, 48 Cal. L. Rev. 383, 389 (1960). Thus, according to
Prosser, some courts had recognized a cause of action for
~"intrusion" upon the plaintiff's seclusion or solitude;
public disclosure of "private facts" about the plaintiff's
personal 1life; publicity that places the plaintiff in a
"false light" in the public eye; and "appropriation" of the
plaintiff's name or likeness for commercial purposes. One
may be liable for "appropriation" if he "pirate[s] the
plaintiff's identity for some advantage of his own." 48 Cal.
L. Rev., at 403. _

8/ See, for example, Prosser, Torts, 3rd Ed. 842
(1964); Bloustein, Privacy as an Aspect of Ruman Dignity;
An Answer to Dean Proséer, 39 N. Y. U. L. Rev. 962, 986-991
(1964) ; Kalven, Privacy 1n-Tort Law-~Were Warren and Brandels
Wrong?, 31 Law and Contemporary Problems 326, 331 (1966).
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9/ E.g., Ettore v. Philco Television Broadcasting

Corp., 229 F, 2d 4Bl (C.A. 3 1956); Sharkey v. National
Broadcasting Co., Inc., 93 F. Supp. 986 (5.D. N.Y. 1950);

Pittsburgh Athlétic Co. v._KQV Broadeasting Co., 24 F. Supp.

490 (1938); Twentieth Century Sporting Club, Inec. v. Trans-

radio Press Service, Ine.’, 165 Misc. 71, 30 N.Y.S. 159

(1937); Hogan v. A. 5. Barnes & Co., 114 U,S5.P.L.Q. 314 (Pa.

Ct. C.P. 1957); Myers v. U. S. Camera Publishing Corp., 167

N.Y.5. 2d 771, City Ct. of City of N. Y. (1957). The cases
prior to 1961 are helpfully reviewed in Gordon, Right of

Property in Name, Likeness, Personality and History, 55
N.W.U.L. Rev. 553 (1960).

Ettore v. Philco Television Broadcasting Corp., supra,

Involved a challenge to tElE?iEiGnIEKhibitiDn of a film made
of a prize fight that had occurred some time ago. Judge
Biggs, writing for the Court of Appeals, said at 229 F. 2d
486, 490:
"There are, speaking very generally, two

polar types of cases. One arises when some

accldental occcurrence rends the veil of obscur-

ity surrounding an average person and makes him,

arguahle, newsworthy. The other type involves

the appropriation of the performance or produc=-

tion of a professional performer or entrepreneur.

Between the two extremes are many gradations,



Zacchini footnotes -6-

most involving strictly commercial exploitation
of some aspect of an individual's personality,
such as his name or picture.

"The fact is that, 1if a performer performs for
hire, a curtailment, without consideration, of
his right to control his performance is a wrong
to him. Such a wrong vitally affects his liveli-
hood, precisely as a.trade libel, for example,
affects the earnings of a corporation, If the
artistry of the performance be used as a cri-
terion, every judge perforce must turn himself
into a literary, theatrical or sports critic."

10/ The Ohio Supreme Court expressed the view 'that
plaintiff's claim is one for iﬁvasiuﬁ of the right of privacy
by appropriation, and should be considered as such." 47 Ohio
St., at 226, _ N.E. 2d, at __. It should be noted, however,
that the case before us is more limited than the broad
category of lawsuits that may arise under the heading of
"appropriation." Petitioner does not merely assert that
some general use, such as advertising, was made of his name
or likeness; he relies on the much narrower claim tﬁat
respondent televised aqﬁ:gfff:ﬂgg&_ghpt he ordinarily gets

paid to perform,
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11/ Prosser, Torts, 4th Ed. (1971), 806-807, general-
izes on the cases:

"The New York courts were faced very early with the
obvious faktt that'ngwapapers and magazines, to say
nuahing of radio, television and motion pilctures,
are by nd'meﬁns philanthropic institutions, but are
_uperated_fdr profit. As againat'the contention that

. ‘gverything published by these agencies must neces=
sarily be 'for purposes of trade,' they were compelled
to hold that there must be some closer and more direct
-conﬁectiﬁn, beyond the mere fact that the newspaper
itself is sold; and that the presence of advertising
matter in adjacent columns, or even the duplication
of a news item for the purpose of advertising the

- publication itself, does not make any difference.
Any other conclusion weuld inm all probability have
been an unconstitutional interference with the
freedom of the press. Accordingly, it has been held
that the mere incidental mention of the plaintiff's
name in & book or a motion picture is not an invasion
of his privacy; nor is the publication of a photo-
graph or a newsreel im which he incidentally appears."
(Footnotes ocmitted,)

Compare American Law Institute, Restatement of the Law Second,

Tentative Draft No. 22, § 652c, Comment D.
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12/ It is possible, of course, that respondent's news
broadcast increased the value of petitioner's performance by
stimulating the public's interest In seeing the act live. Iﬁ
these circumstances, petitioner would not be able to prove
damages and thus would not recover. But petitioner has alleged
that the broadcast injured him to the extent of $25,000, °
App. 5, and we think the State should be allowed to compensate
this injury if proven.

13/ Goldstein involved a California statute outlawing
"record piracy'--the unauthorized duplication of recordings
of performances by major musical artists. Petitioners there
‘launched a multifaceted constitutional attack on the statute,
but they did not argue that the statute violated the First
Amendment. In rejecting this broad-based constitutional
attack, this Court concluded:

"The Galifurniﬁ statutory scheme evidences a legis-
lative policy to prohibit 'tape piracy' and 'record
piracy”, conduct that may adversely affect the con-
tinued production of new recordings, = large indus-
try in California. Accordingly, the State has, by
statute, given to recordings the zttributes of

property. No restraint has been placed on the use

-of an idea or concept; rather, petitioners and other

individuals in precisely the same manner and with
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the same personnel as appeared on the original

recording.

"Until and’unless Congress takes further action

with respect to recordings . . . , the California

statute may be enforced against acts of piracy

such as those which occurred in the present case."

412 U.S., at 571. (Emphasis added.)
We note that federal district courts have rejected First
Amendment challenges to the federal copyright law on the
ground that "no restraint has been placed on the use of an
idea or concept." United States v. Bodin, 375 F. Supp.
1265, 1267 (S.D. Okla. 1974). See also Walt Disney Produc-
tions v. Air Pirates, 345 F. Supp. 108, 115 (N.D. Cal.

1972) (citing Nimmer, Does Copyright Abridge First Amendment
Guarantees of Free Speech and Press, 17 U.S.L.A.L. Rev. 1180
(1970), arguing that copyright law does not abridge the First
Amendment because it does not restrain the communication of
ideas or concepts); Robert Stigwood Group Ltd v. 0'Reilly,
346 F. Supp. 376 (D. Conn. 1972) (also relying on Nimmer).

Of course this case does not make a claim that respondents
would be prevented by petitioner's "right of publicity" from

staging or filming its own "human cannonball" act.
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In Kewanee this Court upheld the constitutionality of
Ohio's trade.secret law, although again no First Amendment
claim was presented. Citing Goldstein, the Court stated:
"Just as the States may exercise regulatory

power over wriltings aﬁ may the States regulate

with respect tn-dincoﬁaries. States may hold

diverse viewpoints in protecting intellectual

property relating to invention as they do in

protecting the intellectual property relating

to the subject matter of copyright. The only

limitation on the States 1s that in regulating

the area of patents and copyrights they do not

conflict with the operation of the laws in this

area passed by Congress . . . ." 416 U.S., at 479.
Although recognizing that the trade secret law resulted in
preventing the public gaining certain information, the Court
emphasized that the law had "a decidedly beneficial effect
on society,” id., at 485, and that without it, "organized
scientific and technological research could become frag-
mented, and society, as a whole, would suffer." 1Id., at
487. |

14/ "There can be no offense to the Constitution if

the [media] is compelled to pay the fair value of what it has
taken . . . ." Hill, Defamation and Privacy Under the First



Zacchini footnotes -11-

Amendment, 76 Col. L. Rev. 1205, 1276 (1976). "More and more
courts seem willing to acknowledge that plaintiffs who sue
fbf.apprnpriatinn deserve damages not because they suffered
some kind of severe mental distress but because the defendant
used something which belonged to the plaintiff--his name or
likeness~--without compensation." Pember and Teeter, Privacy
in the Press Since Time v. Hill, 50 Wash. L. Rev, 57, 87
(1974).
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SUPREME COURT OF THE UNITED STATES
No. 76-577

I
Hugo Zaochini, Petitioner, q /I‘
v. On Writ of Certiorari to the

Seripps-Howard Broadeasting| Supreme Court of Ohio,

Company,
[June —, 1977)

Mg. Juerice WHITE delivered the opinion of the Court.

Petitioner, Hugo Zacchini, is an entertainer. He performs
a “human eannonball” set in which he is shot from a eannon
into a net some 200 feet away. FEach performance occupies
some 15 seconds. In August and September, 1872, petitioner
was engaged to perform his sct on a regular basis at the
Cieaugn County Fair in Burton, Ohio, He performed in a
fenced area, surrounded by grandstands, at the fair grounds.
Members of the public attending the fair were not charged a
separate adinission fee to observe his act,

On August 30, a freelance reporter for Seripps-Howard
Broadeasting Company, the operator of a television broad-
onsting station and respondent in this case, attended the fair.
He carried a small movie camera. Petitioner noticed the
reporter and asked him not to flm the performance. The
reporter did not do so on that day; but on the instructions of
the producer of respondent’s daily newscast, he returned the
fullowing day and videotaped the entire act. This film elip,
approximately 15 seconds in length, was shown on the 11
o'clock news program that night, together with favorable
commeltary,'

'"Ihe seript of the commentary secompanying the flm eip read ns
{ollows:

“This . . . now . . . s the story of a trwe spectator sport . , . the sport



76-677—OPINION
§  ZACCHINI v, SCRIPPS-HOWARD BROADCASTING CO,

Petitioner then brought this setion for damages, alleging
that he is “engaged in the entertainment buginess,” that the
act he performs s one “invented by his father and . . . per-
formed only by his family for the last 30 years” that
respondent “showed and commerciplized the film of his aet
without his consent,” and that such conduet was an “‘unlawful
appropriation of plaintifi's professionn) property.” App, 4-5.
Respondent answered and moved for summary judgment,
which was summarily granted by the trial court,

The Court of Appeals of Ohio reversed, The majority held
that petitioner’'s complaint stated a cause of action for conyer-
sion and for mfringement of a common law copyright, and
one judge concurred in the judgment on the ground that the
complaint stated a cause of action for, appropriation of peti-
ttoner’s “right of publitity” in the film of his act, All three
iudges agreed that the First Amendment did not privilege the
presg to show the entire performance on a news program
without compeneating petitioner for any financial injury he
‘gould prove st trial.

Like the concurring judge m the Court of Appeals, the
Supreme Court of Ohio rested petitioner's cause of action
under state law on his “right to the publicity value of his
performance.” 47 Ohlo St. 2d 224, — N_ E. 2d — (1076).
The opinion Syllabus, to which we are to lock for the rule of
law used to decide the case® declared first thet one may not

of huthun eunnonballing . . . In faet, the great Zocching is about the oaly
human eannonball around, these davs . . . just happens that, where be is,
¢ the Great Geauga County Fair, i Burton . ., . and believe me, although
Its not a fong ger, its a thriller | . . and vou reslly oeed to =e it in
poraan . . . To appreciate it . . Y {Empha=ss i0 onginal.) App. 12

* Beck v, Ohéo, 370 T. 8. B9, 99 o. 2 {1964} ; Perkins v. Benguet Mining
Cp, 342 T, B, 437 441443, (1082); Minaesclo v. National Tex Co., 300
{". 8, 551, 554 (1940). Bee Cosmidy v. (losnp, 12 Ohic Bt 24 17 {1947);
The Williamson Heater Co. v. Radich, 128 Ohio Br. 124 (1034): Thackery
v, Helfrich, 123 Ohio 5i. 334, 336 {1951); Sinfe v, Hapser, 101 Ohio Bt
04, 408 (1920) ; 14 Ohio Jur. 2d § 247,
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use for his own benefit the name or likeness of another,
whether or not the use or benefit is o commercial one, and
second that respondent would be liable for the appropriation,
over petitioner's objection and without license or privilege, of
petitioner’s right to the publicity value of his performance.
Ibid, The court nevertheless gave judgment for respondent
becauge, in the words of the Syllabus,
“[a] TV station has a privilege to report in its newscasts
matters of legitimate public interest which would other-
wise be protected by an individual's right of publicity,
unless the actual intent of the TV station was to appro-
priste the benefit of the publicity for some nonprivileged
private use, or unless the actual intent was to injure the
individual," Ibid.

We granted eertiorari, — U, 8, — (1977}, to consider an
issue unresolved by this Court: whether the First and Four-
teenth Amendments immunized respondent from damages for
ita alleged infringement of petitioner’s state law “right of
publicity.” Petition for Certiorari 2. Insofar as the Ohio
Supreme Court held that the First and Fourteenth Amend-
ments of the United States Constitution required judgment
for respondent, we reverse the judgment of that court,

I

If the judgment below rested on an independent and ade-
quate state ground, the writ of certiorari should be dismissed
s improvidently granted, Wilson v. Lowes, 355 U. 8 597
(1958), for "our only power over state judgments is to correct
them to the extent that they incorrectly adjudge federal laws.
And our power is to correct wrong judgments, not to revise
opinions, We are not permitted to render an advisory opin-
ion, and if the same judgment would be rendered by the state
court after we corrected its views of federal laws, our review
could mmount to nothing more than an advisory opinion.”
Herh v, Piteairn, 324 U. 8. 117, 125-126 (1945). We are
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confident, however, that the judgment below did not rest on
an adequate and independent state groumd and that we have
jurisdietion to decide the federal issue presented in this case.
There is no doubt that petitioner's complaint was grounded
in state law and that the right of publicity which petitioner
was held to possess was a right under Ohio law, It i3 also
clear that respondent’s claim of constitutional privilege was
sustained. The souree of this privilege was not identified in
the Syllabus. It is clear enough from the opinion of the Ohio
Supreme Court, which we are permitted to consult for under-
standing of the Syllabus, Perkins v, Benguet Mining Co., 342
U. 8. 437, 442443 (1952), that in adjudicating the crycial
question of whether respondent had a privilege to film and
televise respondent’s performance, the court turned immedi-
ately to Time, Inc, v, Hill, 385 U. 8. 374 (1967), It con-

#In Perking the issue was whether the Ohjo courta could oxercise per-
sunal jurisdiction over a foteign corpordtion. The Syllabus of the Ohio
Supreme Court: declared that 3t did not have personal jurisdiction, but it
gave no uwheation of whethet the Ohio court's decision rested on state
grognds or on the Fourteenth Amendment, The only opinion filed with
the Svllabus rensoned; however, that the Due Prosess Clause of the Four-
teenth Amendment prohibited the Ohio eourts from exercising personal
Juricietion in that cuse, While recognizing the existence of the Ohio
Syllabue rule, this Court felt obliged in these circumstances to reach the
merite of the comstitutional jssuc, bolding that the Due Process Clause
did not preclude the exerciee of jurisdiction. “[Flor us to allow the
judgment to stand as it 3 wowld risk an affrmance of & decision which
might have been decided differently if the court below had felt free, under
our decisions, to do so,” 342 T, B,, at 443,

The Chio sourts do not suggest that the opinion = not relevant to &
determination of the Ohio Bupreme Court's holding,

“The syllabug is the lunguage of the court. The opinion i8 more
particalarly the language of the judge preparing the same, and yet so
muck of the opinfon o i recsonably necessary to susioin the judgment
b of necessity be concurred in by the courd.”

Hart v. Andvews, 103 Ohip St, 218, 221 {1921) (emphasis added). Ses
qlso Wilkiameon Heater, supra; State v. Hauser, suprg,
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strued the principle of that case, along with that of New York
Times v. Sullivan, 376 U. 8. 374 (1984), to be that “the press
has & privilege to report matters of legitimate public interest
even though such reports might intrude on matters otherwise
private,” and concluded, therefore, that the press is also
“privileged when an individual seeks to publicly exploit his
talents while keeping the benefits private.” 47 Ohio St. 2d,
at 234, — N, E, 2d, at —, The privilege thus exists in
cases ‘‘where the appropriation of the right of publicity is
claimed.” The court’s opinion also referred to Draft 21 of
the relevant portion of Restatement of Torts Second, which
was understood to meke room for reasonable press appropria-
tions by limiting the reach of the right of privacy rather than
by creating a privileged invasion. The opinion said, however,
that “the gravamen of the issue in this case is not whether the
degree of intrusion is reasonable but whether First Amend-
ment principles require that the right of privacy gives way to
the public right to be informed of matters of public interest
and concern, The concept of privilege seems the more useful
and appropriate one.” [Id., at 234 n. 5., — N, E, 2d, at —,
{ Emphasis added,)

The controlling consideration was thus one of privilege
rather than of the substantive reach of the right of publicity.
In deciding the question, had the Ohio court rested on both
state and federal grounds, either of which would have been
dispositive, we would have had no jurisdietion. Fox Films v.
Mueller, 206 U, 8, 207 (1035); Enterprise I'rrigation District
v. Farmers Mutual Canal Company, 243 U, 8, 157 164 (1017).
But the opinion, like the Syllabus, did not mention the Ohio
Conatitution, citing instead this Court's First Amendment
cases as controlling, It appears to us that decision was rested
solely on federal grounds. That the Ohio court might have,
but did not, invoke state law does not foreclose jurisdiction
here. Sieef v. L&N R. Co., 323 U, 8, 192, 167 n. 1 (1944);
I'ndigna ex rel, Anderson v, Brand, 303 U, 8. 05, 08 (1838).
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If the judgment in favor of respondent must nevertheless be
understood as ultimately resting on Ohio law, it appears that
at the very least the Ohio court felt compelled by what it
understood to be federal constitutional considerations to con-
strue and apply its own law in the manner it did. In this
event, we have jurisdietion and should decide the federal
issue; for if the state court erred in its understanding of our
‘cases and of the First and Fourteenth Amendments, we should
o declare, lenving the state court free to decide the privilege
issue solely as a matter of Ohio law. Perking v, Benguet
Mining Co., supra. "If the Supreme Court [of Ohio] held as
it did because it felt under compuleion of federal law as
enunciated by this Court o to hold, it should be relieved of
that compulsion, It should be freed to decide these suits
according to ita own local law.,” Missouri v, Mayfield, 340
U.8.1,5 (1950).

111

The Ohio Supreme Court held that respondent is constitu-
tionally privileged to inelude in its newseasts matters of publie
interest that would otherwise be proteoted by the right of
publicity, absent an intent to injure or to appropriate for
some nonprivileged purpose, If under thie standard respond-
ent had merely reported that petitioner was performing at the
fair and described or commented on his aet, with or without
showing his picture on television, we would have a very dif-
ferent case. But petitioner is not contending that his appear-
ance at the fair and his performance could not be reported by
the press as newsworthy items, His complaint is that
respondent filmed his entire act and displayed that film on
television for the public to see and enjoy. This, he claimed,
wes an appropriation of his professional property. The Ohio
Supreme Court agreed that petitioner had “a right of pub-
licity” that geve him “personal control over the commercial
display and exploitation of his personality and the exercise of
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his talenta”* This right of “exclusive control over the pub-
licity given to his performance” was said to be such a “valu-
able part of the benefit which may be attained by his talents
and efforts” that it was entitled to legal protection. It was
glso observed, or at least expressly assumed, that petitioner
had not abandoned his rights by performing under the eir-
cumstances present at the Geauga County Fair Grounds.

The Ohio Bupreme Court nevertheless held that the chal-
lenged invasion was privileged, saying that the press “must be
accorded broad latitude in its choice of how much it presents
of each story or incident, and of the emphasis to be given to
such presentation, No fixed standard which would bar the
press froin reporting or depicting either an entire occurretice
or an entire discrete part of a public performance to be
formulated which would not unduly restrict the ‘breathing
room’ in reporting which freedom of the press requires.” 47
Ohio Bt., at 235, — N, E. 2d, at —. Under this view,
respondent was thus constitutionally free to film and display
petitioner's entire act.”

4 The court relied on Housh v, Peth, 165 Ohio 8t. 35, 133 N, E. 2d 340
(1058}, the Syllabus of which held;

“An actionable invasion of the right of privaey i the unwarranted

appropriation or exploitation of one’s personality, the publieizing of one's
private affairs with which the public hag no legitimate concern, or the
wrongful infrusion into one's private aetivities in such & mammer gg fo
putrage or cause memtal soffering, shame or humilistion to & person or
ardinary sensibilities.”
The court wleo indiested that the applicable prineiples of Ohio law were
thosa ==t out in Restatement of Torts Becond, Tentative Draft No, 13,
1867, & 252¢, and the eomments theretn, portions of which were stated in
the fpotnotes of the opinion, Also, referring to the right sz the “right of
publicity,” the ecourt quoted approviogly from Haelan Loboratories, fne. v,
Topps Chewing Gum, Inc., 202 F. 2d 866, 868 (CAZ) (1952).

& The court's explication was n& follows;

“The proper stondard must necessarily be whether the matters reported
were of public intersst, and if 8o, the press will be linble for appropriation
of o performer’s right of publivity only if ita actual intent was not to
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The Ohio Supreme Court relied heavily on Time, I'ne. v.
Hill, supra, but that case does not mandate & media privilege
to televise a performer's entire act without his consent.
Involved in Time, Inc. v. Hill was a claim under the New

York “Right of Privacy" statut-eﬁtha.t Lite Magazine, in the
course of reviewing a new play, had connected the play with a
long-past incident invelving petitioner and his family and had
falsely described their experience and conduct at that time.
The complaint sought damages for humiliation and suffering
flowing from these nondefamatory falsehoods that allegedly
invaded Hill's privacy. The Court held, however, that the
opening of & new play linked to an actual incident was a
matter of public interest and that Hill could not recover with-
out showing that the Life report was knowingly false or was
published with reckless disregard for the truth—the same
rigorous standard that had been applied in New York Times
v, Sullivan, supra.

Time, Inc. v. Hill, which was hotly contested and decided
by & divided court, involved an entirely different tort than
the “right of publicity” recognized by the Ohio Supreme

- Court. As the opinion reveals in Time, Ine. v. Hill, the Court
was steeped in the literature of privacy law and was aware of
the developing distinetions and nuances in this branch of the
law. The Court, for example, cited Prosser, Handbook of the

report. tha performance, but, rather, to appropriate the performance for
some other prvite use, or if the actual intent was to injure the performer.
It might also be the caze that tha press would be lable if it recklesdy
disregarded contraet rights existing between the pluintiff and g third
person to present the performance to the publie, but that gquestion is
not presented here 47 Ohio 8t,, ot 235, — N. E. 2d, at —,

 Heotion 51 of the New York Civil Rights Law provides an action for

injunetion and damages for mvasion of the “right of privacy” granted by
§ o0

“A person, firm or corporation that uses for advertising purposes, or for

the purposes of trade, the neme, portrait or picture of any living person:
withour having first obtained the written consent of such person, or if a
minog of his o her parent or guardian, is guilty of 8 misdemeanor,”
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Law of Torta (3d ed. 1064), and the same author's well-known
article, Privacy, 48 Calif. L. Rev, 383 (1960}, both of which
divided privacy into four distinet branches” The Court was
aware that it was adjudicating a “false light" privecy case
mvolving & matter of public interest, not & case invelving
“intrusion,” 385 T. 8, at 384-385 n. 9, “appropriation” of a
name or likeness for the purposes of trade, id., at 381, or

“private details” about[non-newsworthy person or event, id,,
at 383 n. 7. It is also abundantly clear that Time, Ine, v,
Hill did not involve a performer, a person with a name having
commercial value, or any claim to a "right of publipity,” This
discrete kind of “appropriation” case was plainly jdentified in
the literature cited by the Court " and had been adjudicated
in the reported cases.’

T¥Tho |law of privaey comprises four distinet kinds of jnvasion of four
ilifferent intevests of the pluintiff, which wre tied fogether by the common
nume, but otherwise have almost nothing in common except that each
repregents un oterference with the right of the plaintiff." Prosser,
Privacy, 48 Calif. L. Rev, 383, 386 (18680). Thus, aceording to Prowser,
porne courts had recognised A envse of notion for “intrusion' upon the
plaintif's seelusion or solitude; publie disslosure of “private facts” about
the plaintif’s personal e, publicity that places the plaintiff in a “false
light" in the publio eye; and “appropristion” of the pluintifi's pume or
likeness for commercial purposes, One may be Hable for “appropribtion”
if he “pirate(s] the plnintilf's identity for some advantage of his own'
48 Culif. L, Tev,, at 403,

“Bes, for exumple, Prosser, Torts, drd Ed 842 (1984); Bloustein,
Privapy a# an Aspect of Human Dignity; An Anewer to Dean Prosser, 30
N. Y U, L Rev, 062, 086-001 (1004); Kulven, Privacy in Tort Law—
Were Warren and Brandeis Wrong?, 31 Law and Contemporary Problems
#26, 331 (1064).

* &, g, Ettore v, Fhilop Television Broadeasting Corp, 220 F. 24 481
(CA3 1966); Sharkey v, National Broadoasting Co., Ine., 98 F. Bupp. 850
(HDNY 1080); Pittaburgh Athletic Co. v. KQV Broadcasting Co., 24 F.
Supp. 480 (1988); Twentieth Century Sporting Club, Ine, v. Transradio
Press Service, Inc., 166 Mise. 71, 30 N, Y. 8. 159 (1087); Hogen v, A. 8.
Aarmes & Co, 114 U, 8. P, L. Q 314 (Pa. Ct. C. P. 1957); Myers v.
f/. 8 Comera Publishing Corp, 16T N, Y, 8. 2d 771, City Ct. of City of
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The differences between these two torts are important,
First, the State’s interests in providing a eause of action in
each instance are different. “The interest protected” in per-
mitting recovery for placing the plaintiff in a false light “is
clearly that of reputation, with the same overtones of mental
‘distress as in defamation,” Prosser, supra, 48 Calif. L. Rev,,
‘a1t 400. By contrast, the State's interest in permitting & “right
of publicity” is in protecting the proprietary interest of the
individual in his aet in part to encourage such entertain-
ment.” As we later note, the State's interest is closely

N. Y. (1857). The cases prior to 1861 are helpfully reviewed in Gordon,
Right of Property in Name, Likeness, Personality snd History, 56
N. W. U. L. Rev, 553 (1000),

Ettors v. Phifeo Television Broadeasting Corp., supra, involved o chal-
lenge to television exhibition of a film made of a prize fight that had
oveurred some time sgo.  Judge Biggs, writing for the Court of Appeals,
miid at 320 F, 2d 480, 400

“There are, speaking very generally, two polar types of eases. One
arises when some aeccidental ocourrence rends the veil of obsourity wur-
rounding an average person and makes him, wnguable, newsworthy, The
other type involyves the appropriation of the performance or production
of u profetsional performer or entrepreneur. Between the two extremes
wre many gradutions, most involving strietly commereial exploitation of
some aspoct of an individual’s personality, such s his name or pieture,

“The fact i& that, if a performer performs for hire, & eurtailment, without
considerntion, of his right to control hiv performance i & wrong to him.
Bueh a wrong vitnlly affects his livelihood, precisely as o trnde libel, for
example, nffects the earnings of u corporation. I the artistry of the
performunce be used a8 a eriteron, every judge perforoe must turn
limself into a literary, theatrical or sports eritie.”

¥ The Ohio Supreme Court expressed the view “that plaintiff's claim
s one for invasion of the right of privacy by sappropriation, and should
be considered as such.” 47 Ohio 81, at 226, — N E. 2d, st —. It
shonld be noted, however, that the case before us ¢ more limited than
the broud cutegory of Juwsuits thot mny arise under the heading of
“nppropristion.”  Petitioner does not merely asert that some geperal use,
gich s ndvertiing, wis made of bis nume or likeness; he relies on the
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analogous to the goals of patent and eopyright law, focusing
on the right of the individual to reap the reward of his
endeavors and having little to do with protecting feelings or
reputation. Second, the two torts differ in the degree to
which they intrude on dissemination of information to the
publie, In “false light” cases the only way to protect the
interests involved is to attempt to minimize publication of the
damaging matter, while in “right of publicity” cases the only
question i8 who geta to do the publishing. An entertainer
such as petitioner usually has no objection to the widespread
publication of his act as long as he gets the commereial benefit
of guch publication, Indeed, in the present case petitioner
did not seek to enjoin the broadeast of his act; he simply
sought compensation for the broadesst in the formn of
damages,

Nor does it appear that our later cases, such as Rosenbloom
v. Metromedia, 403 U. 8, 20 (1071); Gerte v. Robert Welch,
Ine., 418 U, 8, 828 (1974); and Time, Ine, v. Firestone, 424
U. 8. 448 (1978), require or furnish substantial support for
the Ohio eourt's privilege ruling. These cases, like New York
Times, emphasize the protection extended to the press by the
First Amendment in defamation cases, particularly when suit
is brought by & public official or a public figure. None of
them involve au alleged appropriation by the press of a right
of publieity existing under state law,

Moreover, Time, Inc. v, Hill, New York Times, Metromedia,
Gertz, and Firestone ull involved the reporting of events; in
none of them was there an attempt to broadeast or publish
an entire act for which the performer ordinarily gets paid. It
is evident, and there ig no claim here to the contrary, that
petitioner's state-law right of publicity would not serve to
prevent respondent from reporting the newsworthy faots about

much oarrower claim that respondent televieed an entire set that he
ordinarily gete pasd to perform,
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petitioner's act. Wherever the line in particular situations
is to be drawn between media reports that are protected and
those that are not, we are quite sure that the First and Four-
teenth Amendments do not immunize the media when they
broadeast o performer’s entire act without his consent. 'The
Constitution no more prevents a State from requiring respond-
ent to compensate petitioner for broadcasting his act on
televigion than it would privilege respondent to filin and
biroadenst a eopyrighted dramatic work without liability to the
copyright owner, 17 U, 8, C. § 101 el. seg., of. Kalem Co, v.
Harper Bros, 222 U, 8. 556 (1911); Manners v, Morosco, 252
1, 8. 317 (1020), or to filn and broadcast a prize fight, Etiore
v, Philco Telewision Bropdeasting Corp., 229 F. 2d 481 (CA3
1056), or a basehall game, Pittsburgh Athietic Co. v. KQV
Broadeasting Co., 24 F. Bupp. 490 (WD Pa. 1938}, where the
promoters or the participants had other plans for publicizing
the event. There are mmple reasons for reaching this
eonelusion,

The broadcast of a film of pelitioner's entire act poses a

-

4 Prowser, Torte, 4th Ed, (1871), 806-B07, generalizes on the csses:
"The New York vourts were faeed very carly mnth the obvious fact that
newspipers and magneines, 1o say nothing of radie, relevision and motion
pietures, nre by no meuns philanthropie institntions, but are operated for
profit,  As againgd the contention thut evervthing published by these
ngenews musl necessarily be Yfor purposes of trode,’ they were compelled
10 hold 1hut there must be some closer and more direct eonnection, beyond
the mere fnet that the pewepmper itseli iz sold; and that the presance of
advertidng maiter in adjucent columos, or even the duplication of o news
item for the purpose of ndvertizmng the pobliention jtsolf, does not make
any difftnoce.  Any other conclusion would in ull probability hgve been
un weonstitutionsl inerference with the freedom of the press.  Adcord-
ingly, it has been Dwdd tlint the mere incidental meotion of the plaintiff’s
nate in s book or 8 motion pieturs 38 oot an invasion of hik privacy; nor
fs tho publicafion of o photogiapll or & newsreel in whieh he incidentally
eppenra.”  {Fooluntes omitted.)

Compais Awericnn Law Institste, Restatement of the Law Beoond, Tenti~
tive Draft No. 22, § 632¢, Comument D, i
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substantial threat to the economic value of that performance.
As the Ohio court recognized, this act ia the produet of peti-
tioner's own talents and energy, the end result of much time,
effort and expense. Much of ite economie value lies in the
“right of exclusive control over the publicity given to his
performance”; if the public can see the act for free on televi-
sion they will be less willing to pay to see it at the fair.,"" The
effect of a public broadeast of the performance is similar to
proventing petitioner from charging an admission fee, “The

rationale for [protecting the right of publicityfis the straight-
forward one of preventing unjust enrichment by the theft of
good will. No socinl purpose is served by having the defend-
ant get for free some aspect of the plaintiff that would have
market value and for which he would normally pay.” Kalven,
Privacy in Tort Law—Were Warren and Brandeis Wrong?, 81
Law and Contemporary Problems 326, 831 (1066), More-
over, the broadeast of petitioner’s entire performance, unlike
the unauthorized use of another's name for the purposes of
trade or the inpidental use of a name or picture by the press,
goes to the hegrt of petitioner’s ability to earn a living as an
entertainer, Thug in this case, Ohio has recognized what may
be the strongest case for a “right of publieity”"—involving not
the appropriation of an entertainer's reputation to enhance
the attractiveness of a commereial product, but the appropria-
tion of the very activity by which the entertainer acquired his
reputation in the first place,

Of course, Ohio's decision to protect petitioner's right of
publicity here rests on more than a desire to compensate the
performer for the time and effort invested in his act; the

"]t I# possible, of course, that respondent’s news broadeast increased
the wvalus of petitioner’s performanee by stimulating the publie's interest
in meing the aet live. In thes circumsiances, petitioner would not be
able to prove damuges gnd thus would not reeover. Bur petitioner has
alleged that the brosdeast injured him to the extent of 325,000, App. 5,
and we think the 84ate should be allowed to compensate this imjury if

proven,
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protection provides an economic incentive for him to make the
investment required to produce a performance of interest to
the public. This same consideration underlies the patent and
copyright laws long enforced by this Court, As the Court
stated in Mazer v, Stein, 347 U, 8. 201, 219 (1954),

“The economic philosophy behind the clause empower-
ing Congress to grant patents and copyrights is the
conviction that encouragement of individual effort by
personal gain is the best way to advanee publie welfare
through the talents of authors and inventors in ‘Science
and useful Arts. BSacrificial days devoted to such ecre-
ative activities deserve rewards commensurate with the
services rendered,”

These laws perhaps regard the “reward to the owner as
secondary eonsideration,” United States v, Paramount Pic-
tures, 334 U, 8. 131, 158 (1948), but they were “intended
definitely to grant valuable, enforeeable rights” in order to
afford greater encouragement to the produetion of works of
benefit to the public. Washingtonian Publishing Co, v.
FPeargon, 306 U, 8. 30, 36 (1939). The Constitution does not
prevent Ohio from making a similar choice here in deciding to
protect the entertainer's incentive in order to encourage the
production of this type of work for public benefit, Cf.
Goldstein v, California, 412 U, 8. 546 (1973); Kewanee Oi
Co. v, Bicron Corp,, 416 U. 8. 476 (1574}

1 Goldetein involved o California statute outlawing “record piracy”—the
nnauthorized duplieation of recordings of performances by major musical
artigtz.  Petitioners there lsunehed a multifaceted constitutibnel attack
on the statute, but they did not argue that the stature violated the First
Amendment, In rejecting thiz broad-based constitutional atteck, this
Court coneluded:

“The California statutory scheroe evidences & legislative policy to prohibit
tupe piracy” and ‘record piracy,’ conduct that may adversely affect the
continued production of new recordings, a large industry in California,
Apcordingly, the Stare hag, hy statute, given to recordings the attributes
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There is no doubt that entertainment, as well as news,
enjoys First Amendment protection, It is also true that
entertainment itself can be important news. Time, Ine, v,
Hill, supra. But it is important to note that neither the
public nor respondent will be deprived of the benefit of peti-
tioner's performance as long as his commercial stake in his
act is appropriately recognized. Petitioner does not seek to
enjoin the broadcast of his performance; he simply wants to
be paid for it. Nor do we think that a state-law damages
remedy against respondent would represent a speciea of lia-
hility without fault contrary to the letter or spirit of Gerts,
supra. Respondent knew exactly that petitioner objected to
televising his aet, but nevertheless displayed the entire film.

We conclude, as have others," that although the State of

of property, No restraint hax been placed on the wse of an weo or
coneept; rather, petitioners and other individusle in precisely the same
compensation."” Pember and Teeter, Privacy in the Press 8ince Time v.
il 50 Wash, L, Rev, 57, B7 (1874).

In Kewonee this Court upheld the constitutionslity of Ohio'e trade
secret law, although again no Fimst Amendment claim was presented.
Citing Foldetein, the Court stated:

“Juat g5 the States may exercise regulatory power over writings 2o may
the Btates regulute with respect to discoveries, States may hold diverse
viewpoints in protecting intellectual property relating to invention as they
do in protecting the intellectual property relating to the subject matter
of copyright. The only Hmitation on the Statez is that in regulating the
areq of patents und copyrights they do not conflict with the operition of
the laws in this ares passed by Copgresa . ., )" 418 U, B, at 479,
Although recognizing that the trade seeret law resulted in preventing tha
public gumng certain information, the Court emphasized that the law
had “a decidedly beneficial effect on society,” &, at 485, and that without
it, “orgunized scientific and technologieal research could become frag-
mented, and socdety, as o whole, would suffer.” Jfd., at 4587,

14 %There can be no offense to the Constitution if the [media] = com-
npelled to pay the fair value of what it hae taken . . . " Hill, Defamation
und Privacy Under the First Amendment, 76 Col. L. Rev, 1205 1276
(187f), “More and more courts seem willing to aclmowledge that plain-
titts who sue for approptiation deserve damages not because they suffered
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Ohio may as a matter of its own law privilege the press in the
cireumstances of this case, the First and Fourteenth Amend-
ments do not require it to do so.

Reversed.

some kind of severs mental distrese but beeause the defendant used some-
thing which belnged to the plaintiff—his name or likencss—without
manner and with the same personnel as appeared on the origina
recording,

#Until pnd unless Congress takes further action with respect to recopd-
ings . . ., the Culifornm statute may be enforoed sguinst acts of piracy
stich na those which ceeurred in the present case 412 U. B, at 871,
(Emphusis added.)

We note that federnl distriet eourts have rejected First Amendment
challenges to the federal copyright law on the ground that “no restraint
hos been pluced on the use of an idea or coneepr.” United States v,
Bodin, 375 F. Bupp! 1205, 1267 (SD Okls. 1074). See also Walt Dimsy
Productions v, Air Pirates. 745 F. Supp. 108, 118 (ND Cal. 1972) (citing
Nimmer, Does Copyright Abridge First Amendment Gunrantees of Free
Bpeech and Press, 17 U, 8. L. A. L, Rev, 1180 (1970), arguing that eopy-
right law does mot abridge the First Amendment because it does not
restrain the communieation of ideas or concepts) | Robert Stigwood Group,
Ltd. v, O’ Reilly, 346 F. Bupp. 376 (Conn. 1072} (also.relying on Nimmer),
Of vourse this cdes does not make a claim that respondents would be
prevented by petitioner’s “right of publieity” from staging or filming its
gwn “human eannonbpll” set,
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Petitioner, Hugo Zacchini, is an entertainer, He performs
& “human eannonball” act in which he is shot from a eannon
into a net some 200 feet away, Each performance oecupies
sume 15 seconds. In August and September, 1972, petitioner
was engaged to perform his act on a regular basis at the
Cieauga County Fair in Burton, Ohie. He performed in a
feneed area. surrounded by grandstands, at the fair grounds.
Members of the public attending the fair were not charged a
separate adimission fee to observe his act,

On August 30, & freelance reporter for Seripps-Howard
Broadeasting Company, the operator of a television broad-
casting station and respondent in this case, attended the fair.
He ecarried a sinall movie cmnera. Petitioner noticed the
reporter and asked him not to film the performance. The
reporter did not do so on that day; but on the instructions of
the producer of respondent’s daily newacast, he returned the
following day and videotaped the entire ect. This film elip,
approxunately 15 seconds in length, was shown on the 11
oclock news program that night, together with favorable
votmentary.!

' The seript of the commentary secompanying the film olip read as
Toltows:

“Thin . . . now . , . in the story of a true apectator sport . . . the sport
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Petitioner then brought this action for damages, alleging
that he is “engaged in the entertainment business,”" that the
pot he performs is one “invented by his father and . . . per-
formed ounly by his family for the last 50 years,” that
respondent. “showed and commercinlized the flm of his act
without his consent,” and that such conduct was an “unlawful
appropriation of plaintifi's professional property.” App. &6.
Respondent answered and moved for summary judgment,
which was summarily granted by the trial court,

The Court of Appeals of Ohio reversed. The majority held
that petitioner's complaint stated a cauvse of action for conver-
gion and for infringement of & common law copyright, and
oue judge concurred in the judgment on the ground that the
complaint stated g cause of action for appropriation of petis
tioner's “right of publicity” in the film of his act. Al three
judges agreed thet the First Amendment did not privilege the
press to show the entire performance on & news program
without eompensating petitioner for any financial injury he
‘vould prove at trial,

Like the concurring judge in the Court of Appeals, the
Supreme Court of Ohio rested petitioner's csuse of action
under state law on his “right to the publieity velue of his
performance,” 47 Ohio St. 2d 224, — N. E, 2d — (1676).
The opinion Syllabus, to which we are to ook for the rule of
law used to decide the case,’ declared first that one may not

tf human eannenballing . . . In fact, the great Zoeching is about the only
human eannonbsll arcund, these days | , . just happens thot, where he is,
i the Great Geauga County Fair, in Burton . . . and believe me, although
it's mpt. n lomg arr, itz & thriller . . . gnd you reqliy mead to se it i
perean . . . to appreciute it . . " ({Emphame in orginal.} App. 12.

¢ Bock v, Ohio, 379 T, 8. 32, 53 n. 2 {1304) ; Perking v. Benguet Mining
Co. 342 U, 8. 437 $41-443. (1952} : Minnesuls v. Natvona! Tea Co., 300
I". B, 561, 564 (1040). Bes Cisidy v. Glosnp, 12 Ohio 5L 24 17 (1967);
The Wilhiamaon Heater Co. v, Kadieh, 128 Dhio Sr, 124 (1934); Thackery
v Helfrich, 123 Ohio 51, 334, 330 {1831); Stafs v. Hauser, 101 Ohio Bt,
404, 408 (1920) ; 14 Ohio Jug, 24 § 247,
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use for his own benefit the name or likeness of another,
whether or not the use or benefit is p commercial one, and
second that respondent would be liable for the appropriation,
over petitioner’s objection and without license or privilege, of
petitioner’s right to the publicity value of his performance,
Ibid. The court nevertheless gave judgment for respondent
beeause, in the words of the Syllabus,
“[a] TV station has a privilege to report in its newscasts
matters of legitimate public interest which would other-
wise be protected by an individual’s right of publicity,
unless the actual intent of the TV station was to appro-
priate the benefit of the publicity for some nonprivileged
private use, or unless the actual intent was to injure the
individual.” Ibid.

We granted certiorari, — U. B. — (1977), to consider an
issue unresolved by this Court: whether the First and Four-
teenth Amendments immunized respondent from damages for
its alleged infringement of petitioner's state law “right of
publicity.” Petition for Certiorari 2. Insofar as the Ohio
Supreme Court held that the First and Fourteenth Amend-
ments of the United States Constitution required judgment
for respondent, we reverse the judgment of that court,

IT

If the judgment below rested on an independent and ade-
quate state ground, the writ of certiorari should be dismissed
us improvidently granted, Wilson v, Lowes, 3556 L. 8. 507
(1458), for "our only power over state judgments is to correct
them to the extent that they incorrectly adjudge federal laws.
And our power is to correct wrong judgments, not to revise
opinions, We are not permitted to render an advisory opin-
ion, and if the same judgment would be rendered by the state
court after we corrected its views of federal laws, our review
could mnount to nothing more than an advisory opinion.”
Herl v, Pitcairn, 324 U, 8. 117, 125-126 (1945). We are
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confident, however, that the judgment below did not rest on
gn adequate and independent state ground and that we have
jurisdietion to deeide the federal isaue presented in this case,
There iz no doubt that petitioner’s complaint was grounded
in state law and that the right of publicity which petitioner
was held to possess was a right under Ohio law. It is also
clear that respondent's claim of constitutional privilege was
sustained. The source of this privilege was not identified in
the Syllabus. 1t is clear enough from the opinion of the Ohio
Supreme Court, which we are permitted to eonsult for under-
standing of the Syllabus, Perkins v, Benguet Mining Co., 342
U. B. 437, 442-443 (1952)° that in adjudicating the crucial
guestion of whether respondent had a privilege to fillm and
televise respondent’s perforinance, the court turned immedi-
ately to Time, Inc, v, Hill, 385 T. 8. 374 (1967). It con-

8In Perking the jssue was whether the Ohip courts could exercise per-
sonil jurisdiction over & foregn corporation. The Syllabus of the Chio
Suprerne Court declared that it did not have personal jurisdietion, but it
gave no indieation of whethet the Ohio court's decision rested oo state
grovnds or on the Fourteenth Amendment, The only opinion filed with
the Byllubus ressoned, however, that the Due Process Clause of the Four-
teenth Amendment prohibited the (thio courte from exercising personal
jurisdiction in that cuse. While recognizing the existence of the Ohio
Syllabus rule, this Court felt obliged in these circumstances to reach the
merits of the constitutional issue, holding that the Due Process Clause
did not preclude the exercise of jurisdiction. “[FJor us to allow the
judgment, to stand as it 5 would risk an affirmance of & decision which
might have been decided differently if the court below had felt free, under
our decisions, to do so,” 342 T1, B, at 443,

The Ohio courts do not suggest that the opinion & not relevant to &
determination of the Ohio Bupreme Conrt's helding,

“The syllabua is the language of the court. The opinion js more
particularly the laoguage of the judge preparing the same, and yet so
much of the opimon o9 s recsonably necessary to sustain the judgment
it of necessity be concurred in by the court”

Hart v. Andrews, 103 Ohio 3t 218, 221 (1921) (emphasiz added). BSes
alwo Willinmeon Hegter, supra; State v. Hauser, supra,
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strued the principle of that case, slong with that of New York
Times v. Sullivan, 378 U, 8. 374 (1064), to be that “the press
has a privilege to report matters of legitimate public interest
even though such reports might intrude on matters otherwise
private,” and concluded, therefore, that the press is also
“privileged when an individual seeks to publicly exploit his
talents while keeping the benefits private.,” 47 Ohio St. 2d,
at 234, — N. E, 2d, at —. The privilege thus exists in
cases “where the appropriation of the right of publicity is
claimed,” The court's opinion also referred to Draft 21 of
the relevant portion of Restatement of Torts Second, which
was understood to make room for reasonable press appropria-
tions by limiting the reach of the right of privacy rather than
by creating a privileged invagion, The opinion said, however,
that “the gravamen of the issue in this case is not whether the
degree of intrusion is reasonable but whether First Amend-
ment principles require that the right of privacy gives way to
the public right to be informed of matters of public interest
and eoncern. The concept of privilege seems the more useful
and appropriate one,” JId, at 234 n, 5, — N, E, 2d, at ~—.
{ Emphasis added.)

The eontrolling consideration was thus one of privilege
rather than of the substantive reach of the right of publicity.
In deciding the question, had the Ohio court rested on both
state and federal grounds, either of which would have been
dispositive, we would have had no jurisdietion. For Filma v,
Muelier, 206 U, S. 207 (1935); Enterprise Irrigation District
v, Farmers Mutual Canal Company, 243 U. 8. 157 164 (1817).
But the opinion, like the Syllabus, did not mention the Chio
Constitution, citing instead this Court's First Amendment
cases as controlling. Tt appears to us that decision was rested
solely on federal grounds. That the Ohio court might have,
but did not, invoke state law does not foreclose jurisdiction
here, Steel v. L&N R. Co.,, 323 U, 5. 192, 197 n. 1 (1944);
Indiana ex rel, Anderson v, Brand, 303 U, 8. 95, 98 (1938).



76-577—0PINION
8 ZACCHINI v. SCRIPPS-HOWARD BROADCASTING CO.

If the judgment in favor of respondent must nevertheless be
understood as ultimately resting on Ohio law, it appears that
at the very least the Ohio court felt compelled by what it
understood to be federal constitutional considerations to con-
strue and apply its own law in the manner it did. In this
event, we have jurisdietion and should decide the federal
issue; for if the state court erred in its understanding of our
‘eases and of the First and Fourteenth Amendments, we should
g0 declare, leaving the state court free to decide the privilege
issue solely as a matter of Ohio law. Perking v, Benguet
Miming Co,, supra. "If the SBupreme Court [of Ohio] held as
it did because it felt under compulsion of federal law as
enuneciated by this Court so to hold, it should be relieved of
that compulgion. It should be freed to decide these suits
sccording to its own local law.” Missouri v. Mayfield, 340
U. 8. 1,5 (1950),

111

The Ohio Supreme Court held that respondent is conatitu-
tionally privileged to include in its newscasts matters of public
interest that would otherwise be protected by the right of
publicity, abgent an intent to injure or to appropriate for
some nonprivileged purpose, 1f under this standard respond-
ent had merely reported that petitioner was performing at the
fair and described or commented on his act, with or without
showing his picture on televigion, we would have a very dif-
ferent case, But petitioner is not contending that his appear-
ance at the fair and his performance could not be reported by
the press as newsworthy items. His eomplaint is tha
regpondent fihned his entire aot and displayed that film on
television for the public to see and enjoy, This, he claimed,
was an appropriation of his professional property. The Ohio
Supreme Court agreed that petitioner had “a right of pub-
licity”" that gave him “personal control over the commercial
display and exploitation of his personality and the exercise of
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his talents.”* This right of “exclusive control over the pub-
licity given to his performance” waa said to be such a “valu-
able part of the benefit which may be attained by his talents
and efforts” that it was entitled to legal protection. It was
also observed, or at least expressly assumed, that petitioner
had not abandoned his rights by performing under the ecir-
cumstances present at the Geauga County Fair Grounds,

The Ohio Supreme Court nevertheless held that the chal-
lenged invasion was privileged, saying that the press “must be
accorded broad latitude in its choice of how much it presents
of each story or incident, and of the emphasis to be given to
such presentation. No fixed standard which would bar the
press from reporting or depicting either an entire occurrence
or an entire discrete part of a public performance to be
formulated which would not unduly restrict the ‘breathing
room’ in reporting which freedom of the press requires.” 47
Ohio St., at 235, — N. E. 2d, at —. Under this view,
respondent was thus constitutionally free to film and display
petitioner's gntire act.”

4 The court relied on Housh v, Peth, 165 Ohio St. 35, 133 N. E. 2d 340
(1856), the Byllabus of which beld:

“An actionable invason of the right of privacy i the unwarranted

appropristion or exploitation of one's persanality, the publicizing of one's
private affaire with which the public has wo legitimae coneern, or the
wrongful intrusdon into one's private activities in such & manner ss to
outrage or caus, menial suffering, shame or humiliation to & pemson or
ordinary sensibilities."
The court also indicated that the applieable principles of Ohio law were
those =1 oul in Restatement of Torts Becond, Tentative Druft No. 13,
1067, §252¢, and the comments thereto, portions of which were stated in
the footnotes of the opinion. Also, referring to the right e the “right of
pubdicity,” the court quoted approvingly from Hoelon Laboratories, Inc. v,
Toppe Chewing Gum, Inc., 202 F. 2d 866, 868 (CA2) (1852).

* The court's explieation was s followe:

“The proper rtuudsrd must necessarily bs whether the matters reported
were of public wierest, and if so, the press will be lisble for appropristion
of n performer’s right of publicity only if its actual intent was not to
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The Ohio Supreme Court relied heavily on Time, Inc. v,
Hill, supra, but that case does not mandate & media privilege
to televise WP@I_EM without his consent,
Involved in Time, Inc. v. Hill was a claim under the New
York “Right of Privacy” statute{that Life Magazine, in the
course of reviewing & new play, had connected the play with a
long-past incident involving petitioner and his family and had
falsely described their experience and conduet at that time,
The complaint sought damages for humiliation and suffering
flowing from these nondefamatory falsehoods that allegedly
invaded Hill's privacy. The Court held, however, that the
opening of a new play linked to an actual incident was a
matter of publie interest and that Hill could not recover with-
out showing that the Life report was knowingly false or was
published with reckless disregard for the truth—the same
rigorous standard that had been applied in New York Times
v. Sullivan, supra.

Time, Inc, v. Hill, which was hotly contested and decided
by & divided eourt, involved an entirely different tort than
the “right of publicity” recognized by the Ohio Supreme
Court. As the opinion reveals in I'ime, Inc. v, Hill, the Court
was steaped in the literature of privacy law and was sware of
the developing distinetions and nuances in this branch of the
law, The Court, for example, cited Prosser, Handbook of the

report the performance, but, rather, o appropriate the performance for
wome other private use, or if the actusl intent way to injurs the performer.
It might also be the case that the press would be liable if it recklesly
disregarded contraet righte existing between the pluintif and a chird
person to present the performance to the publie, but that gquestion is
not presenied hore.” 47 Ohio 81, n1 235, — N. E. 2d, at —,

" Bection 51 of the New York Civil Right= Law provides an action for:
injunction and dumnages for invasion of the “right of privacy™ granted by
§ 50

“A person, firm or corporation that uses for asdvertising purposes, or fop
the purposes of trade, the name, portrait or pleture of any living person:
without having firet obtained the written consent of such person, or if n
mnor of hie or her parent or guardian, is guilty of 3 misdemranor.”
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Law of Torta (3d ed. 1664), and the same author’s well-known
article, Privacy, 48 Calif. L. Rev. 383 (1960), both of which
divided privaecy into four digtinet branches.” The Court was
aware that it was adjudieating a “false light" privecy case
involving & matter of public interest, not & case involving
“intrusion,” 385 U. 8., at 384-385, n. 9, “appropriation” of a
name or likeness for the purposes of frade, id., at 381, or

“private details” aboutfnon-newsworthy person of event, id.,
at 383 n, 7. It is also abundantly clear that Time, Inc. v,
il did not involve a performer, a person with a name having
commercial value, or any claim to a “right of publigity.” This
discrete kind of “appropriation” case was plainly jdentified in
the literature cited by the Court " and had been adjudicated
in the reported cases.”

T *The luw of privaey comprises four distinet kinds of invasion of four
different interests of the plaintiff, which are tied together by the commop
nume, but otherwise have almost nothing in common except that each
represents an interference with the right of the plaintiff,” Prosser,
Privacy, 48 Calif, L. Rev, 383, 380 (1860), Thus, necording to Prosser,
some courts had recognized a cause of action for “intrugion” upon the
plnintifl’s seelusion or solitude; publio disclosure of "private facte” about
the plaintiff’s personal life; publicity that places the plaintiff in s “false
light" in the public eve; and “wppeopristion” of the plaintiffs sume or
likeness for commerein] purposes.  One may be linble for “appropriation”
if he "pirutefs] the plaintiff's identity for some advantege of his own."”
48 Calif, L., Rev,, at 403,

"Bea, for example, Prosser, Torta, 3rd Ed. 842 (1004); Bloustein,
Priviey as an Aepeet of Human Dignity; An Anewer to Dean Prosser, 39
N. Y. U. L. Rev, 02, 086-001 (1084); Kalven, Privacy in Tort Law—
Were Warren und Brundeis Wrong?, 81 Law und Comtempornry Problems
326, 331 (1068).

vE, p, Ettore v, Phileo Television Broodoasting Corp., 229 F, 2d 481
(CA3 103); Sharkey v. National Broadeasting Co., Inc,, 93 F. Supp. 988
(SDNY 1060); Pittsburgh Athletic Co. v, KQV Broadeasting Co., 24 F,
Supp, 400 (1088); Twentieth Cemtury Sporting Club, Inc. v. Trawsradio
Press Service, Inc., 165 Misc. 71, 30 N, Y. B. 159 (1837); Hopam v, A. 8.
Barnes & Co, 114 U, B. P, L. Q. 814 (Pa. Ct. C. P. 1057); Myers v,
/. § Camera Publishing Corp, 167 N, Y. 8. 2d 771, City Cr. of City of
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The differences between these two torts are important.
First, the State's interests in providing a cause of action in
each instance are different. “The interest protected” in per-
mitting recovery for placing the plaintiff in a false light “is
clearly that of reputation, with the same overtones of mental
‘distress as in defamation.” Prosser, supra, 48 Calif. L. Rev,,
at 400. By contrast, the State's interest in perimitting a “right
of publieity” i In protecting the proprietary interest of tha
individual in his act in part to encourage such entertain-
ment.”* Ag we later note, the State’s interest is closely

N. Y. (1957). The cases prior to 1981 are helpfully reviewed in Gordon,
Ttight of Property in MName, Likeness, Personality and History, 55
N.W.T.L, Rev. 553 (1080).

Ettore v, Philco Televigion Broadeasting Corp., supre, involved a chal-
lenge to television exhibition of n film made of & prise fight that had
ceeurred some time ago. Judge Biggs, writing for the Court of Appeals,
spid at 220 F, 2d 486, 400:

“There are, speaking wvery generally, two polar tvpes of cases. One
arises when gome aceidental oecurrence rends the well of cobeeunty sur-
rounding an average person and makes him, arguable, newsworthy. The
other type invelves the appropristion of the performance or production
of & professional performer or entreprepeur, Between the two extremes
are many gradations, most involving strietly commercial exploitation of
some gapect of an individual’s personality, such as hiz name or picture,
“The fact is that, if & performer performs for hire, a curtailment, without
consideration, of hiz right to control his performance is a wrong to him.
Puch n wrong vitelly affects his livelihood, preciely as o trade libel, for
example, affectz the earninge of a corporation. If the artistry of the
performance be used ps o eriterion, every judge perforce muet turn
himself into & literary, theatrical or sporta oritie.”

W The Ohio Supreme Court expressed the view “that pluintiff's elaim
i= one for invasion of the right of privaey by appropriation, and should
be considered as such.” 47 Ohio St, at 226, — M. E, 2d, at —. It
should be noted, however, that the case before us ia more limited than
the brosd category of lawsuits that may arise under the heuding of
“appropriation,” Petitioner does not merely assert that some general nas,
guch as advertising, wue made of his name or likeness; he reliee on the
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analogous to the goals of patent and copyright law, focusing
on the right of the individual to reap the reward of his
endeavors and having little to do with protecting feelings or
reputation, Seeond, the two torts differ in the degree to
which they intrude on dissemination of information to the
public. In “false light" cases the only way to protect the
interests involved is to attempt to minimize publication of the
damaging matter, while ifi “right of publicity”" cases the only f
guestion 18 who gets to do the publishing, An entertainer
such as petitioner usually has no objection to the widespread
publieation of his act as long as he geta the commereial benefit
of such publication. Indeed, in the present case petitioner
did not seek to enjoin the broadeast of his act; he simply
sought compensation for the broadeast in the form of
damages,

Nor does it appear that our later cases, such as Rosenbloom
v. Metromedia, 408 U, 8. 20 {1971); Gertz v. Robert Welch,
Inc., 418 U. 8. 323 (1974); and Time, Inc. v. Firestone, 424
U, 8. 448 (1978), require or furnish substantial support for
the Ohio court’s privilege ruling. These oases, like New York
Times, emphasize the protection extended to the press by the
First Amendment in defamation cases, particularly when suit
is brought by a publie official or a public figure. None 0{
them invelve an alleged eppropriation by the press of a righ
of publicity existing under state law,

Moreover, T'ime, Inc. v, Hill, New York Times, Metromedis,
Gertz, and Firestone all involved the repnm'_n&f\ew;nmaf in

e

none of them was there an attempt to broadeast or publish
an enti for which the performer ordinarily gets paid. It
im evﬂent. and there is no claim here to the contrary, that
petitioner's state-law right of publicity would not serve to
prevent respondent from reporting the newsworthy facts about

mueh narrower claim that respondent televised sn entire aet that he
ordinarily gets paid to perforn. Pl
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petitioner's act.™ E’i’hmer the line in particular situations
is to be drawn between media reports that are protected and
those that are not, we sre quite sure that the First and Four-
teenth Amendments do not immunize the media when they
broadeast & performer’s entire act without his consent.| The
Constitution no more prevents a State from requiring réspond-
ent to compensate petitioner for broadcasting his act on
television than it would privilege respondent to film and
broadeast & copyrighted dramatie work without liability to the
copyright owner, 17 U. 8. C. § 101 ef. seq., cof. Kalem Co, v.
Harper Bros,, 222 U, 8. 55 (1911); Manners v. Marosco, 252
U, 8. 817 (1920), or to film and brosdeast & prize fight, Ettore
v. Philco Television Broadcasting Corp., 220 F. 2d 481 (CA3
1956), or & haseball game, Pittsburgh Athletic Co. v. KQV
Broadcasting Co., 24 F. Supp. 400 (WD Pa. 1238), where the
promoters or the participants had other -plans for publicizing
the event, There are awple veasons for reaching this
conelusion, :

The broadeast of a filin of petitioner’s entire gct poses a

et 2

11 Progser, Torts, 4th Ed, (IB71), 806807, generalizes on the cases:
“The New York eourts were fuced very early with the obvious fact that
sewspapiers ind mugagines, 1o iy nothing of radio, television sad motion
pietures, wee by o menus philaothropie institutions, hot are operated for
profit, Ax agninel tho contenrion that everyvihing published by thess
agencies o uecessarily be ‘for purposss of trode,” they were compelled
to hold that there must be some eloser and more direet connsetion, beyond
the mwere fuct thet the pewspuper itself w8 sold| snd that the pressnee of
advertisng mutter in udjoeent eolumna, or even the duplication of & news
ltem for the porpose of sdvertizng the publieation itself, doce not make
uny differenec.  Any ofher eonclusion would im all probabtlity have been
i uneonetitutional inderference with the freedom of the pross.  Aceond-
ingly, it hwa heen held that the mere incidental mention of the pluntifs
uume in o book or g moetivr picture s oot an inveeion of his privaey: nor
i the publicution of s photograph or & newsree] in whieh he inedentally
appenrs”  (Footuotes omitted. )

¢ Compnite Americun Law Instionde, Restytement of the Law Second, 'Ihm,-
tive Drutt No. 23, § #62¢, Comuent T,
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substantial threat to the ecopomic value of that performance.
As the Ohio court recognized, this aet is the produet of peti-
tioner's own talents and energy, the end result of much time,
effort and expense. Much of its economie value lies in the
“right of exclusive control over the publicity given to his
performance’’; if the public ean see the act for free on televi-
sion they will be less willing to pay to see it at the fair.* The
effect of a public broadeast of the performance is similar to
preventing petitioner from charging an adinission fee. “The
rationale for [ protecting the right of publicity)is t-

forward one of Wﬁ_ﬂﬂﬂéﬂ_ﬂﬁt [; the theft of
good will, No social purpose is served by having the defend-
ant get for free some aspect of the plaintifi that would have
market value and for which he would normally pay.” Kalven,
Privacy in Tort Law—Were Warren and Brandeis Wrong?, 31
Law and Contemporary Problems 326, 331 (1966). More-
uver, the broadeast of petitioner's entire performance, unlike
the unauthorized use of another's namé for the Purposes of
trade or the incidental use of a name or picture by the press,
goes to the heart of petitioner's ability to earn & living as an
entertainer, Thus in this case, Ohio has recognized what may
be the strongest case for a “right of publicity”—involving not
the appropriation of an entertainer’s reputation to ephance
the attractiveness of a commereial produet, but the appropria~
tion of the very activity by which the entertainer acquired his
reputation in the first place.

Of course, Ohio's decision to protect petitioner’s right o
publicity here rests on more than a desire to compensate the
performer for the time and effort invested in his act; the

11t w possible, of course, that respondent’s news broadeast inereased
the value of petitioner's performunce by gtimulating the public’s interest
in seeing the act live, In these clroumatances, petitioner would not be
able to prove dumusges and thus would veot recover. But petitioner has
alleged that the broadeist injured him to the extent of 325000, App, 5,
ind we think the State should be allowed to compensate this injury if
[roven.
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protection provides an aggm_nu‘_c_‘mmnt-ive for him to make the
investment required to produce a pefformance of interest to
the public, This same consideration underlies the patent and
copyright laws long enforced by this Court. As the Court
stated in Mazer v. Stein, 347 U. 8. 201, 219 (1054),

“The economic philosophy behind the clause empower-
ing Congress to grant patents and copyrights is the
conviction that encouragement of individual effort by
personal gain is the best way to advanee public welfare
through the talents of authors and inventors in ‘Science
and useful Arte” Sacrificial days devoted to such ore-
ative activities deserve rewards commensurate with the
services rendered.”

These laws perhaps regard the “reward to the owner as
secondary consideration,” United States v. Paramount Pie-
tures, 334 U, 8. 131, 158 (1048), but they were “intended
definitely to grant valuable, enforceable rights" in order to
afford greater encouragement to the production of works of
benefit to the publie, Washingtonian Publishing Co. v,
Peargom, 306 U. 5. 30, 36 (1838). The Constitution does not
prevent Ohio from making a similar choiee here in deeiding to
protect the entertainer's incentive in order to encourage the
production of this type of work for public benefit. Cf,
Goldstein v. Califormia, 412 U, 8, 548 (1973); Kewanee Oif
C'o. v. Bicron Corp., 416 U, 8, 476 (1974) M

U Goldeten involved g Californin statute outlawing “record plriey"—the
unsuthoriged duplicution of recordings of performances by major musical
ariists.  Petitioners thera launched & multifacetsd constitutional attack
on the statute. but they did not argue that the statute violated the First
Amendment. In rejecting thia broad-bnsed constitutional attack, this
Court. concluded:

"The California stututory scheme evidenves o legislative polisy to prohibit
“'tupe piraey’ and crecord piracy,’ conduet thut may adversely affect thee
continued production of wew recordings, 8 lurge industry in California.
Accotdingly, the State has, by statute, given to recordings the attributes
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There iz no doubt that entertainment, as well as news,
enjoys First Amendment protection. It is also true that
entertainment itself can be important news. Time, Ine. v,
Hill, supra. But it iz important to note that neither the
publie nor respondent will be deprived of the benefit of peti-
tioner's performance as long as his commercial stake in his
act is appropriately recognized. Petitioner does not seek to
enjoin the broadeast of his performance; he simply wants to
be paid for it. Nor do we think that a state-law damages
remedy against respondent would represent a species of lia-
bility without fault contrary to the letter or spirit of Gertz,
supro. Respondent knew exactly that petitioner objected to
televising his act, but nevertheless displayed the entire film,

We conclude, as have others' that although the State of

of property. No restraint hoy been placed on the we of an ideg or
concept, tather, petitioners and other individusls o precisely the sume
compenzation.” Pember and Teeter, Privacy in the Press Since Time v,
Hill, 50 Wash. L. Rev. 57, 87 {1974).

In Kewanee this Court upheld the constitutionality of Ohis's trade
seeret law, although agsin no First Amendment claim was presented,
Citing Gnldstein, the Court stated:

“"Juet e the States may exercise regulatory power over writings so may
the Btetes regulate with respect to discoveries. States may hold diverse
viewpoints in proteécting intellectual property relating to invention as they
do in protecting the intelleetual property relating to the subject matter
of copyright, The only limitation on the States i= that in regoluting the
area. of patents and copyrights they do not conffict with the operation of
the lawe in this avea passed by Congress . . . " 416 T, 8, at 478,
Although recognizing that the trade seeret law resulted in preventing the
public gaining certain information, the Courl emphasized that the luw
had “a decidedly beneficial effect on society,” id,, at 485, and that without
it, “orgunized ercientific and technologicul research could become freg-
mented, and society, as & whole, would suffer ™ Id., at 487,

H 4There can be no offense to the Constitution if the [media] is com-
melled to pay the fair value of what it has taken | . . Hill, Defamation
and Privacy Under the First Amendment, 76 Col. L. Rev. 1205, 1276
(1876). “More and more courta seem willing to ackoowledge thet plajn-
titfs who sue for appropriation deserve damages not becanse they suffered
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Ohio may as & matter of its own law privilege the press in the
circumstances of this case, the First and Fourteenth Amend-
ments do not require it to do so.

Reversed.

some kind of severe mental distress but because the defendant used somp-
thing which belooged to the plaintiffi—hix name or likeness—without
manner and with the same personnel as appeared on the original
recording.

"Until and unless Congress takes further getion with reepect to recond-
inge , . ., the California statute may be enforced ngainst acts of pirsey
such az those which occurred in the present case.” 412 U. 8, at 571
{Emphnms added.)

We note that federal distriet courts have rejected First Amendment
challenges to the federal copyright law on the ground that “no restraint
has been placed on the use of an idea or concept.” Umited Stales v.
Bodin, 375 F. Supp. 1265, 1267 (8D Okls. 1974). See niso Walt Dimney
Produritone v. Air Pirafes. 345 F. Supp. 108, 115 (ND Cal. 1972) (eiting
Niminer, Doss Copyright Abridge First Amendment Guarantess of Free
Speech and Press 17 U. 8, L. A. L. Rev, 1180 (1970), arguing that copy-
right law does not sbridge the First Amendment because it does not
restrain the communication of idess or coneepia) ; Robert Stigwood Group,
Lid. v. O’ Reilly, 346 F. Bupp. 376 (Conn. 1972) (also. relying on Nimumer),
(f course this rese does not make & claim thst respondents would be
prevented by petitioner’s “right of publicity” from staging or filming ity
gwn “lniman cannonball” set,

2
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The Ohioc Supreme Court held that respondent's telecast
of the "human cannonball" was a privileged invasion of
petitioner's common law "right of publicity" because respondent's

actual intent was neither (a) to appropriate the benefit af;tha
L
publicity for a private use, nor (b) to injure petitioner.”

As I read the State court's explanation of the limtis
on the concept of privilege, they define the %ubstantiva reach
of a common law tort rather than anything I recognize as a limit
on a federal constitutional right. The decision was ungquestionably
influenced by the Ohio court's proper sensitivity to First Amend-
ment principles, and to this Court's cases construing the First
Amendment; indeed, I must confess that the opinion can be read as
resting entirely on federal constitutional grounds. Nevertheless,
the basis of the State court's action is sufficiently doubtful
that I would remand the case to that court for clarification of

its holding before deciding the federal constitutional issue.

*7 paragraph 3 of the court's syllabus reads as follows:

"A TV station has a privilege to report in its news-
casts matters of legitimate public interest which
would otherwise be protected by an individual's
right of publicity, unless the actual intent of the
TV station was to appropriate the benefit of the
publicity for some non-privileged private use, or :
unless the actual intent was to injure the individual.

In its opinion, the court described the "proper standard" in language
which I read as defining the boundaries of a common law tort:

"The proper standard must necessarily be whether the
matters reported were of public interest, and if so,
the press will be liable for appropriation of a per-
former's right of publicity only if its actual intent
was not to report the performance, but rather, to
appropriate the performance for some other orivate
use, or if the actual intent was to injure the per-
former. It might also be the case that the press
would be liable if it recklessly disregarded contract
rights existing between the plaintiff and a third
person to present the performance to the publiec, but
that question is not presented here."



Tc: The Chisf Justice

Mr. Juestioe Brennan
Mr. Justioe Stewart
d,/)\ Nr. Justioce White
Mr. Justioe Marshall
Mr. Justioe Plackmun

w—\ ~Nr. Justice Powall

_ ﬂ Mr. Justios Rehnquist
* From: Mr. Justios Stevens

/ Ciroculated:

JUN 18,1877

1st DRAFT
Bacirculsted:
SUPREME COURT OF THE UNITED STATES
No. 76-577

Hugo Zacchini, Petitioner,
v. On Writ of Certiorari to the
Seripps-Howard Broadcasting Supreme Court of Ohio,
Company.

[June —, 1977]

Mg, JusticE STEVENB, dissenting.

The Ohio Supreme Court held that respondent’s telecast
of the “human cannonball’ was a privileged mvasion of
petitioner's common law ‘‘right of publicity” beeause re-
pondent’s actusl intent was neither (a) to appropriate the
benefit of the publicity for a private use, nor (b) to injure
petitioner.®

As 1 read the state court’s explanation of the limits on
the concept of privilege, they define the substantive reach
of & common law tort rather than anything I recognize as

*Paragruph 2 of the court's syllabus reads as follows:
“A TV station hos a privilege to repart in its newsensts motters of legiti-
mate public {nterest which would otherwise be protected by an individ-
unl's right of publicity, unless the aetual inteot of the TV station was to
appropriate the benefit of the publicity for some non-privileged privato
tee, or unless the netusl intent wow to injure the indoadaal, ™
In 15 opinion, the court deseribed the *proper standard” in language which
I read s defining the boundaries of & common law tort:
“The proper standard must necessarily be whether the matters reported
were af public interest, and if =0, the press will be linble for apprepriation
of & performer’s vight of publicity only if ite actual intent was not to re-
port the performance, but rather, to uppropriste the performance for soine
r othe, private use, or if the actnal intent was to injure the performer, It
might also be the case that the press would be lishle of it recklessly disre-
garded eontraet rights existing between the plantd? and o third person to
present the performance to the public, but that question is not presented
here,"
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a limit on a federal constitutional right., The decision was
unquestionably influenced by the Ohio court's proper sensi-
tivity to First Amendment principles, and to this Court's cases
canstruing the First Amendment; indeed, I must confess that
the opinion ean be read as resting entirely on federal consti-
tutional grounds. Nevertheless, the basis of the state court’s
getion i sufficiently doubtful that I would remand the case
to that court for clarification of its holding before deciding
the federal constitutional issue.
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MR. JUSTICE POWELL, dlssenting.

Disclaiming any attempt to do much more than
decide the narrow case before us, the Court reverses the
decision of the Supreme Court of Ohlo based on repeated

ﬁa&h-

incantation of a formula: "a performer's entire act.”

Its holding is summed up in one sentence:

"Wherever the line in particular situvations

is to be drawn between medla reports that are

protected and those that are not, we are quite
sure that the First and Fourteenth Amendments

do not immunize the media when they broadcast

a performer's entire act without his consent.”

Ante, at 1q5

- Ao b
1 *W&m' that this

formula provides a standard clear enough even for

1
resolution of this case. But in any event I

believe the Court is insufficiently sensitive to the First
Amendment values at stake, and I therefore dissent.
Respondent used the film of petitioner's
pecformance strictly as a routine part of its regular news
program, Today's decision permitting recovery therefore

casts a cloud over the daily editorial choices of ewvery



television news editor, FEach time he receives film

"PMM‘#- &ﬂ

footage #sam a local falr, a circus, or even

dramatic production made up of uharaw - to

offer only a few examples - he will have to take extra

precautions to determine whether any of the segments might
e

be held to portray a performer's entire actm hﬂAhE 1eave1

'f‘-{l TN T Y
the,station open to liability for substantial

damages.2 This is so even 1f he intends to use the
footage only for a brief portion of a regular news
L e i am e Editnra
frequently will be unable to do adequate checking before
show time, and conseguently they often will choose not to
run clearly newsworthy but chancy items. Or perhaps the
repert om ‘
station wil{AF!ﬂt*n&-the event, but it will confine itself
to verbal presentatiuggeccumpanieﬁ perhaps by a still
picture. The public is then the loser. This is hardly
r

the solswst news repc*,age that the First Amendment is meant

to foster. BSee generally Miaml Berald Publishing Co. v.

Ternille, 418 U,.S5., 241, 257-258 (1%74); Time, Inc. v.

Hill, 385 U.8. 374, 389 (1967); New York Times Co. V.

Sullivan, 376 U.5. 254, 270-272, 279 (1964)3p Cf Swathv.
Colfoenia . 3% U.S, -”f?; 15015y (1959,

These probabl@ consequences reveal another

problem with the Court's approac%r{}ﬂ:daas not take



adequate account of the unigue requirements of this

3
particular medium, teljvision news programs. Such
programs exist largely to bring movie footage to the
viewers - to present the news of the day with an immediacy
and impact impossible her media.

C;;:.;cner cnncedawoper ly

considered his act a newsworthy event,

et

F

'
was hardly & surprise thagta television statlon, chose

ﬂjmb{-n-ﬁu

to repurt»pn—hh- event by means of film coverage. Given

uts:{

this choice, meaningful presentation practically required
a fllm clip of the length employed here, and the station
simply is not responsible for the fact that petitioner's

performance happens to last only 15 seconds. The Court'

\ essewtially wankas & lwa covemar in Hasse Civeummsfomeay 1mposu

deciEinanrumbtes liability rules that inevitably tend to

r rﬂl“
chewractorshie, i!!k
deprive this medium of 1tﬂ HI#-HHI—WH-

-scuETase-- whenever the subject of the news reporting is a
short performance.

The First Amendment stands guard against this
kind of l}::;finement of a news medium, and I am convinced
that it commands a different analytical starting point

from the one selected by the Court. Rather than begin



4,
with a quantitative analysis of the performer's behavior -
is this or is this not his entire act? - we should direct
initial attention to the actions of the news media: what
ugse did the station make of the film footage? When a f£ilm
is used, as here, for a routine portion of a regular news
program, I would hold that the Flrst Amendment protects
the station from a "right of publicity” or "appropriation”

4
suit, absent a truly extraordinary showing by the

plaintiff that the news broadcast was a suﬁuyatfuge
permitting private or commercial expleitation.

Since the film clip here was undeniably treated as news
and since there is no claim that the news use was

subterfuge, respondent's action were constitutionally

prutecte@ ™caspectinlly Sisaont.
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1. I have never witnessed a human cannonball
performance, and the record does not supply a sufficiently
detailed description to know for sure, but I would be
surprised if the "act" commences only with the explosion
that launches petitioner on his wa%?Fnding with the
landing in the net a few seconds later. I would guess
there Is some fanfare, probably stretched over as many
minutes as pessible, to heighten the audience's
anticipation: introduction of the performer, last-minute
checking of the apparatus, suiting up, and lastly entry
into the cannon, all accompanied by suitably ominous
commentary from the master of ceremonies, If this is
found to be the case on remand, then respondent could not
be said to have appropriated the "entire act" in its
15-second newsclip - and the Court's opinion then would
afford no guidance whatever for resolution of the case.
Moreover, in future cases involving other kinds of
performances, I would expect similar difficulties in
determining just what constitutes the "entire acbcl./

2. At some points the Court seems to zcknowledge

solprerge o i
that the cause of acticnﬁins a right of puhlicitylA
o rfi#bm*'

hﬂn—ﬁimy—ehﬂ- unjust enr ichmanw



See, e.9., ante, at 13,

inconsistently

W-2
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accepts a measure of damage{ based not on

the defendant's enhanced profits but on harm to the

plaintiff regardless of any gain to the defendant. See,

€e.9., ante, at

13, n, 12, Indeed, in this case there is

But the remainder of the opinion

no suggestion whatever that respondent television statlon

gained a single penny based on the showing of petitioner's

flight (although it no doubt received its normal

advertising revenue for the news program - revenue 1t

o mﬂ?‘-f ﬁ“.@‘\.

would have receivedﬂ?agafﬂiess-ei-uhut newes ftems

appeared). HNewvertheless, in the unlikely event that

petitioner can

as a result of

prove that his income was somehow reduced

the broadecast, respondent will apparently

t
have to compensate him forF difference.

3. In another important Plrst Amendment case

arising in a somewhat different context, the Court was

careful to note:

"Nor does it follow that motion pictures are
necessarily subject to the precise rules
governing any other particular method of

expre

ssion. Bach method tends to present its

own_peculiar Ernhlems.“ Joseph Burstyn, Inc. v.
son, . r 9503 2) ({(emphasis

added)

395 0

4, i Th is statement

nvolved hareg It

i!!ii?- compet
’ N

(5

). Bee ﬁad Lion Broadcasting Co. v. PCC
-Bo 36‘1! an -

type of suit

ay et ba approprisle w pihar "nxl-ll'u*fa-.'

izkng interests are considerably dlfferent

"6 macasadr/

o ene
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when a suit is based instead aon "intrusion" or publication

of "private details." See ante, at 9: Prosser, Privacy,

48 Calif. L. Rewv. 383 (1960). Cf. Gertz v. Robert Welch,

Inc., 418 U.S. 323 (1974) (clarifying the different

——

standards required in defamation sults, depending on

whether or not the plaintiff is a public figurﬁqy In an

ke Haa rva bafore og
"appropriation™ or "right of publicity" ﬁuita the

plaintiff Joomeewismee docs not complain about the fact of

publication, but rather about its timing or manner. He

But k‘“ﬁts seeks to retalin control over these aspects in order to
Hap wascltar publice,
e vitw A keep the monetary benefits that flow from such
g,“;:z’tr“lu hourier
w;u'»'#"""ﬁ"'l publication. | In the other causes of action,hthe plaintiff
J &
laiw ot rowhi generally seeks to avoid any sort of public exposure.

wuws reportegt. |on L daan

— mhenhthe sult 1s for "intrusion" or publication of

"private detailsF’U the existence of constitutional
privilege 1s muech less likely to turn on whether the media

used the information in a news broadcast or in some other
mberusr
: ; Ry : ;
fashmn& m—the—ptumbriﬁ-—s_w
Y-
bl L el ] ral Jiff

~

; e : . :

S. Perhaps this is not far different from the

standard employed by the Supreme Court of Qhio in its
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o Rt 3
holding quoted ante, at 3. But this_does not reguire any

A

detalled specification of when liability may be imposed

despite ostensible news use, since there 1s no claim here

that the news use was anything but bona fide. I would

emphasize, however, that selling time during a news
abwﬂﬂd?

broadcast to advertisers in the customary fashioqﬁdoes not

make for l't:{:rnrmm:::1:511 explnitatinn“ in the sense intended

here. See Prosser, Torts B06-B(07 (4th ed. 1971)., Cf. New

York Times v, Sullivan, supra, at 266.
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Broadcasting Co.
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egards

Mr. Justice White
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No. 76-577 ZACCHINI v. SCRIPPS-HOWARD

MR. JUSTICE POWELL, dissenting.

Disclaiming any attempt to do much more than
decide the narrow case before us, the Court reverses the
decision of the Supreme Court of Ohio based on repeated

ﬁM3k;
incantation of ahfn:mula: "a performer's entire act.”

Its holding is summed up in one sentence:

"Wherever the line in particular situvations

is to be drawn between media reports that are

protected and those that are not, we are quite
sure that the First and Fourteenth Amendments

do not immunize the media when they broadcast

a performer's entire act without his consent.”

Ante, at 1%3

that this

formula provides a standard clear enough even for

1
resolution of this case., But in any event I

believe the Court is insufficiently sensitive toc the First

Amendment values at stake, and I therefore dissent.



Although the Court lumps the cases together, ante, at
12, xeps respondent's action here is by no means comparable
to an unconsented J}f commercial broadcast of a gx£Ex prize
fight or a baseball game, wherein the broadcaster keeps
the profits and refuses to share them with Ehe performers.
There is no suggestlon here that respondent made any such
special use of the film., Instead, it simply reported on
what petitioner concedes to be a niews:-mrthy event, in a
way hardly surprising for a television station -- by
means of film coverage., The report was an ordinary part

of an ordinary daily news program, consuming a total of

15 seconds. =



%
o

It is the purest example of the press fulfilling the
informing functiorhmioeged for it &a¥x in our Flrst
Amendment system of free expression.

bhold
®sr fhe Courty : :rﬁmt the station's ordinary

news report may glve rlse to substantial liabilityz"éas
disturbing implications, for the decision will & inevitably

lead to a g degree of media self-censorship, Cf. Smith v.

California, 361 U.S. 147, 150-154 (1959). Whedger a
m

television news editor is unsure whether lhnhﬂlm footage
received Lrpam oo Catmsa Caty ~/
he has,might be held to portray an "entire act,
he is now encouraged to decline coverage--even of clearly
Heo brovdeast

newsworthy events--or else to cnnfinehyimae*i-tn watered-
down verbal reporting, perhaps with an occasional still
picture. The public is then the loser. This is hardly

the kind of robust news reportage that the First Amendment

is meant to foster, See generally Miami Herald Publishing

Co. v. Tornillo, 418 U.S. 241, 257-258 (1974); Time, Inc.

v. Hill, 385 U.S. 374, 389 (1967); New York Times Co. v.
Sullivan, 376 U,S, 254, 270-272, 279 (1964).

In my view the £kx First Amendment commands a different

xfk analytical starting point from the one selected

by the Court. Rather than begin —— }.
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==
.

with a gquantitative analysis of the pgrformer‘s be?avior -
is this or is this not his entire act? - we should direct
initial attention to the actions of the news media: what
use did the station make of the film footage? When a £ilm
is used, as here, for a routine portion of a regular news
prégram, I would hold that the First Amendment protects
the station from a "right of puhlicityt or "appropriation"
&

suit, absent a truly extraocrdinary showing by the

plaintiff that the news broadcast was a suﬁggerfuge

permitting private or commercial exploitation. ~\\

ly treated as pews

~simTeE the Im clip here was und




H
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1 emphasize that this is an "appropriation' suit,
rather thﬁn one of the other varietées of ¥xugNX ''right
of privacy" tort suits delineated by Dean Prosser in his
classic article. Prosser, Privacy, 48 Calif. L. Rev.

(e cnm.pn:l-m.g inteverts arve ﬁm:m{y Aifferet
383 (1960). 1In those ather causes of actio%[fﬁe plaintiff

generally seeks to avoid any sort of public exposure, and

’ 113
the existence of constitutional privilege iilyherefare

MMESS likdy to turn on whether the
publication occurred in a news broadcast or in some other
fashion. 1In a suit like the one before us, however, the
exposure to the public,

plaintiff does not complain about the fact of/kxpubiicakian
but rather about its timing or manner. He seeks to
retain control over those aspects in order to keep the
monetary e benefits that flow from such publication. But

in essence,
havéng made the matter public -- having chosen !xhnxiz;
to make it newsworthy -- he cannot,conslstently with

the First Amendment, complain of routine news reportage.

Cf. Gertz v. Robert Welch, Inec., 418 U,S. 323 (1974)

- - - s W awm s N L] - - - e =



6/14/77 ' Zacchini footnotes

.

1. I have never witnessed a human canncnball
Iperformance, and the record does not supply a sufficiently
detailed description teo know for sure, but I would be
surprised if the "act" commences only with the explosion

that launches petitioner on his wa%thding with the
]

landing in the net a few seconds later. 1 would guess
there is some fanfare, probably stretched over as many
minutes as possible, to heighten the ‘audience's
anticipation: introduction of the performer, last-minute
checking of the apparatus, suiting up, and lastly entry
into the cannon, all accompanied by suitably ominous
commentary from the master of ceremconies. If this is
found to be the case on remand, then respondent could not
be said to have appropriated the "entire act” in its

15-second newsclip - and the Court's opinion then would

afford no guidance whatever for resolution of the case. %{

Moreover, in future cases invelving other kinds of
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See, e.g., ante, at 13. But the remainder of the opinion
{ 5
inconsistently accepts- a measure of damagef based not on
the defendant's enhanced profits but on harm to the
plaintiff regardless of any gain to the defendant. See,
e.qg., ante, at 13, n. 12. 1Indeed, in this case there is
no suggestion whatever that respondent television station
gained a single penny based on the showing of petitioner's
flight (although it no doubt received its normal
advertising revenue for the news prﬂgiam - revenue it
would have received regardiess—of-what news items
appeared) . HNevertheless, in the unlikely event that
petitioner can prove that his income was somehow reduced

as a result of the broadcast, respondent will apparently

+
have to compensate him far]F: difference.

In another rtant First Amendment caaéﬁ\

i erent conte
toc notet /fff/#”#/,,

"Nor do s it follow that motio ictures are—
necessa rily sGbject to the pre se rulgaf’;
gcve&ping 5ny other particula; metho £

expr ssiop. Each method tends to present its
own Eecui ar roblems." Joseph Burstyn, Inc./v.
Wilso .5. 495, 503 7 (emphasis
. See Red Lion Bro Co. v. FCC

;s the Ceyrt was

' W5 nu:quJ{#hwhi 4"”“—!
4. -I—l-hn-ﬁTis statement .}ﬁ; nf suit
}f HU J

57 m’i" ko a.fpmpnd: . 'au‘n'ﬂ rn';fi“:

1nte ests are cnnsid rahl
\ (e "-\\




3. Such doubts might arise when the editor receives

film footage £ of an event at a local falr, a circus,
or a dramatic production made up of short sk skifs, to

offer only a few examples.

4. %Hua This case does not require any detailed
Ho stevdacds @8 for ;M'p?d._gﬂﬂ.
specification 0fﬂwhan—liabéléhr—muy-hE—émpnsa pi-te
:n#bfirckﬁgt.J
eﬁfunsfbtﬂ-ﬁew3-egg> sinc4Lhere is no claim here that

respondent's news use was &gy anything but bona fide.)\
T would point out, however, that selling time during a
news broadcast to advertisers in the customary fashion
obviously deoes not make for "commercial exploitation'

in the sense intended here. See Prosser, Torts B06-807

(4th ed. 1971). Cf. New York Times Co. v. Sulliwvan, supra,

at 266 .
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No. 76-577 ZACCHINI v. SCRIPPS-HOWARD

MR. JUSTICE POWELL, dissenting.
Disclaiming any attempt to do more than decide the
narrow case before us, the Court reverses the decision of

the Supreme Court of Ohlo based on repeated lncantation of

a single formula:'s performer's entire act." The holding

today is summed up in one sentence:

"Wherever the line in particular situations

1s to be drawn between media reports that are

protected and those that are not, we are quite
sure that the First and Fourteenth Amendments

do not immunize the media when they broadcast
a performer's entire act without his consent."

Ante, at 12.
I doubt that this formula provides a standard clear enough

1
even for resolution of this case. In any event, I am not
persuaded that the Court's opinion is appropriately sensitive

to the First Amendment values at stake, and 1 therefore

dissent.
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Although the Court would draw no distinction, ante,
at 12, I do not view respondent's action as comparable to
unauthorized commercial broadcasts of sporting events,
theatrical performances, and the like where the broad-
caster keeps the profits, There is no suggestion
here that respondent made any such use of the film., Instead,
it simply reported on what petitioner concedes to be a
newsworthy event, in a way hardly surprising for a television
station - by means of film coverage. The report was part
of an ordinary daily news program, consuming & total of 15
seconds, It 18 a routine example of the press fulfilling
the informing function so vital to our system.

The Court's holding that the station's ordinary news
report may give rise to substantial liability has disturbing
implicatinns,zfnr the decision could lead to a degree of
media self-censorship. Cf. Smith v. California, 361 U.S,

147, 150-154 (1959). Hereafter, whenever a television news
editor is unsure whether certain film footage he has receivag
from a camera crew might be held to portray an "entire act,"
he may decline coverage - even of clearly newsworthy events -
or confine the broadcast to watered-down verbal reporting,
perhaps with an occasional still picture. The public is

then the loser. This is hardly the kind of news reportage

that the First Amendment is meant to foster. See generally



3'

Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241, 257~
258 (1974); Time, Inc. v. Hill, 385 U.S. 374, 389 (1967);
New York Times Co. v. Sullivan, 376 U.S. 254, 270-272, 279
(1964) .

In my view the First Amendment commands a different

analytical starting poilnt from the one selected by the Court.
Rather than begin with a quantitative analysis of the
performer's behavior - is this or is this not his entire
act? - we should direct initial attention to the actions

of the news media: what use did the station make of the
film footage? When a film Is used, as here, for a routine
portion of a regular news program, I would hold that the
First Amendment protects the station from a "right of
publicity" or "appropriation" suit, absent a strong showing
by the plaintiff that the news broadcast was a 52bterfuge
or cover for private or commercial exploitation.

1 emphasize that this is an "appropriation" suit,
rather than one of the other vadeties of "right of privacy"
tort suits delineated by Dean Prosser in his classic
Pgussar, Privacy, 48 Calif, L. Rev., 383 (1960).

he
In those/causes of action the competing interests are

article.
ot

considerably different. The plaintiff generally seeks
to avoid any sort of public exposure, and the existence

of constitutional privilege is therefore less likely to
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turn on whether the publication occurred in & news broad-
cast or in some other fashion. In a suit like the one
before us, however, the plaintiff does not complain about
the fact of exposure to the publle, but rather about its
timing or mannexr., He welcomes some publicity, but seeks to
retain control over means and manner as a way to maximize
for himself the monetary benefits that flow from such
publication. But having made the matter public - having
chosen, in essence, to make it newsworthy - he cannot,
consistently with the First Amendment, complain of routine
news reportage. Cf. Gertz v. Robert Welch, Inc., 418 U.S,
323 (1974) (clarifying the differeant liabilicy standards

appropriate in defamation suits, depending on whether ox
not the plaintiff is a publiec figure).

Since the f£iim c¢clip here was undeniably treated as
news and since there is no claim that the news use was
subterfuge, respondent's actions were constitutionally

privileged. I would affirm,
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Zacchini footnotes

N-1

1. Although the record is not explicit, it is unlikely
that the "act" commenced abruptly with the explosion that
launched petitioner on his way, ending with the landing
in the net a few seconds later. One may assume that the
actual firing was preceded by some fanfare, possibly
stretching over several minutes, to heighten the audience's
anticipation:; introduction of the performer, description
of the uniqueness and danger, last-minute checking of the
apparatus, .and entry into the cannon, all accompanied by
suitably ominous commentary from the master of ceremonies,
Lf this is found to be the case on remand, then respondent
could not be said to have appropriated the "entire act"
in 1ts 15-second newsclip - and the Court's opinion then
would afford no guidance for resolution of the case.
Moreover, in future cases involving different performances,
similar difficulties in determining just what constitutes
the "entire act" are inevitable.

2. At some points the Court seems to acknowledge
that the reason for recognizing & cause of action asserting
a "righct of publicity" is to prevent unjust enrichment.
See, e.g., ante, at 13. But the remainder of the opinion
inconsistently accepts a measure of damages based not on

the defendant's enhanced profits but on harm to the
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plaintiff regardless of any gain to the defendant. See,
e.g., ante, at 13, n,12, Indeed, in this case there is
no suggestion that respondent television station gained
financially by showing petitioner's flight {(although it no
doubt received its normal advertising revenue for the
news program = revenue it would have received no matter
which news ltems appeared). Nevertheless, in the unlikely
event that petitioner can prove that his income was somehow
reduced as a result of the broadcast, respondent will
apparently have to compensate him for the difference.

3. Such doubts are especially likely to arise when
the editor receives film footage of an event at a local
falr, a circus, & sports competition of limited duration
(e.g., the winning effort in a ski-jump competition),
or a dramatic production made up of short skits, to
offer only a few examples,

4, This case requires no detailed specification of
the standards for identifying a subterfuge, since there is no
claim here that respondent's news use was anything but
bona fide. Cf. 47 Ohio St. 2d 224, __  W.E.2d
____ (the standards suggested by tha Supreme Court of Ohio,
quoted ante, at 3). I would point out, however, that selling
time during a news broadcast to advertisers in the customary
fashion does not make for "commercial exploitation'" in the
sense Intended here. See Prosser, Torts 806-807 (4th ed.

1971). Cf. New York Times Co. v. Sullivan, supra, at 266.
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Supreme Qonrt of the Hnited Stutes
Waslhimgton, B. §. 20543

CHAMBERS OF
JUBTICE WM. BRENNAN, JR.
June 21, 1977

RE: No. 76-577 Zacchini v. Scripps-Howard Broadcasting

Dear Lewis:

Please join me in your dissent in the above.
Sincerely,

JAS

Mr. Justice Poweli

cc: The Conference
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Supreme Qonrt of the Wnited Siniro
Waelfington, B, . 20543

CHAMBENE OF

JUSTICE THURGOOD MARSHALL June 22, 1977

Re: No. 76-577, Zacchini v. Scripps-Howard

Dear Lewis:
Please join me.
S ncerely,
T.M,
Mr, Jugtice Powell

ce: The Conference
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