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PRELIMINARY MEMORANDUM

“Thared’ 25
1979 Conference
List g’. Sheet 1

No,. 78=5937 AsY Appeal from Ill. App. Ct.(Guild,
Woodward, Rechenmacher)

YBARRA

Va

ILLINOIS State/Criminal Timely

1. SUMMARY. Appt claims that the state statute
authorizing the search of those present at premises subject to
search under a warrant is unconstitutional as applied to the

facts of his case,

£ . -



2, FACTS AND PROCEEDINGS BELOW. The police obtained a

valid warrant to search a certain tavern and its bartender to
lnni for controlled substances and related paraphernallia. The
complaint requesting the search warrant stated that an informer
of proven reliability had been present at the bar on at least
eleven occasions, had seen the bartender in possession of tin
foil packets of the kind usedntu package heroin, and had reason
to believe that on March 1, 1976 heroin would be sold at the
bar.

The warrant was executed on March 1., The officers
found about a dozen patrons, among whom was appt, at what the
state appellate court describes as a "dismal, drab and shabby
type establishment consisting of one room.® All persons present
were detained and subject to a pat-down search. 1In appt's case,
the officers searched him once, discovering only a cigarette
package., A few minutes later he was searched again, and this
time six tin foll packets of heroin were discovered in his
pocket. It is not claimed that anything about appt's appearance
or conduct gave the police reason to suspect him, more than any
of the other patrons, of possessing the drugs.

Appt moved unsuccessfully to suppress the heroin, and
was convicted and sentenced to two years probation. The search
was upheld on the basis of a state statute that provides:

In the execution of the warrant the person

executing the same may reasonably detain to search
any person in the place at the time:



{a) To protect himself from attack, or

(b} To prevent the disposal or concealment of
any instruments, articles or things particularly
described in the warrant.

The state court of appeals affirmed. It made clear in
its opinion that the statute, as construed in previous state-
court decisiens, did not authorize general warrants or the
search of all persons found present at any premises to be
searched., Based on the facts of this case, however, the court
concluded that the search was proper: Narcotics are easily
capable of being concealed on persons present; the complaint
referred to probable sales of controlled substances by the
bartender (presumably to those present), there were not so many
people in the room, and the tavern was not so large, that
searching all those present was unreasonable under the
circumstances; appt was not an innocent stranger having no
connection with the premises. The court compared the facts of
this case with others from Illinois and other States with
similar statutes. It concluded that the reguirements of the
Fourth Amendment had been met. The state supreme court denied
leave to appeal.

J. CONTENTIONS. Appt contends that the court below

construed the statute to permit general warrants and the search
of all those present at a place described in a warrant, even if
the police have no cause to suspect any wrongdoing by them. He

argues that he was searched for no other reason than that he was



present at the tavern were illegal activity was suspected, and
that "mere presence" is insufficient to give probable to search.
He further claims that even if the first pat-down were
permissible, the police were not entitled to search him a second
time, since the first search gave them no reason to suspect he
had concealed weapons or contraband. All this, says appt,
violates the Fourth Amendment. He claims that other States with
similar statutes have construed their laws more narrowly, and
that this case conflicts with those.

4. DISCUSSION. Appt dees not fairly represent the

holding the of the court below. Its opinion made clear that the
statute does not authorize general warrants or the search of
anyone present at any place subject to search under a warrant.
It grounded its opinion in the specific facts of the case, as
described above. Since the officers had probable cause to
believe that narcotics were being sold at the tavern, it does
not seem unreasonable under the circumstances to search the
potential buyers present there. The second pat-down of appt
does raise some guestions, but if the officers were entitled to
search him the first time, a second search moments later
probably should not require additional justification.

Because the court below tied its holding to the
particular facts of yhia case, and because appt apparently makes
only an as-applied attack on the statute, the case does not
appear suitable for review in any event.

There is no response.

2/1/79 Andersen op. in petn.
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78-5937 Yharra v. Illincis

TO: Clerk
FROM: LFP, Jr.
An Illinols statute authorizes, where police
e e N

pursuant to valid warrant search a "place®™ to "search any

person in the place , . . (a) to protect himself from attack
or (b) to prevent the disposal or concealment of . . .
articles or things particularly described in the warrant".
The place involved in this case was a grubby, one-
room bar, The warrant to search lt, describing only the
place and the bartender, is not challenged. The application
for the warrant was explicit that the bar was a place where
heroin was scld (and, I believe, used). The warrant itself
authorized the seizure of "evidence of the offense of
possession of a controlled substance", including "heroln".
The police searched all 12 persons found in the
bar, most of whom were patrons. Appellant was a patron on
whom heroin was found. The state contends that the officer
was authoriiéd by Terry prin;lpléa to "patdown®™ these
persons; that, upon Ehé patddﬁn of appellant, the officer
felt a "pack" - like-a cig;fbtte pack - that contained some

hard Eubatancél and that this provided probable cause for a



second and complete search that turned up heroin. Appellant
disputes this version of the facts.

The state of Illinois advances two grounds in
support of the decision of the Illinois Appellate Court. The
first is limited to the facts of this case, which are
described as a Terry-type situation where the officer had
authority to patdown the appellant and thereafter had
probable casue tﬁrﬁanrch. The state argues that the
constitutional issue can and should be avoided on this
theory. F

The "alternative" ground for affirmance Ls that the
Illinois statute, properly cnnuirued.'is validy that a state
must have the adthdrit} - in situations like the present case
- to authorize what in effect is a general warrant search of
perscone present in a place where there ls reasonable belief
that contraband is located or being dispensed, or where other
products or instrumentalities of crime may be secreted on
persons present,

It is said in an amicus brief (supporting
affirmance) that q&1_E:Eig:E#!&:EENEEEEEEE::::‘E:::‘:E:Elincﬂ
similar searches either on the basis of state statutes or
principles of Terry. Cases in the District of Columbia and
Georgia are particularly relied upon. An article by LaFave

also is cited. BSee the state's brief p. 36.



I1f traditional 4th Amendment analysis ls applied,
the answer in this case is too easy: The warrant was lnvalid
because it authorized a blanket search of all persons present
with no specific Information that any of them possessed
contraband, If a one-room bar justifies such a search, where
does one draw the line?

But there should be a better answer to the problem
involved than the foregoing. There Is no way in which_lgy

enforcement authorities, in this case or similar ones, can

kqﬂrg_igﬂ:ﬂ::zg:ﬁ__ will be prtﬂqﬂ} when a particular place
is validly searched for contraband nghur evidence of
crime, As the appendices to the state's brief, and examples
cited in professor Inbaug's brief abundantly show, police
confront two serious problems in this situation: (1) the
real danger that someone present will have a weapon and,
perhaps under the influence of drugs uase ity and (ii) the
danger, at least equally if not more likely, is that the
evidence or fruits of an oh;iéul crime will be secreted or
lost. AlYl piribns present certalnly could Qot be arrested.
Thus, they could walk aﬁt'uitﬁltha evidence. Indeed, if this
technique is legally available, the persons operating a bar
or other place where drugs are dispensed, could simply take
the precaution whenever open for business to secrete all

drugs on a few friends or regular customers.



The Illinols satatute well may be ilnvalid, as it

aEFuaru on its face to authorize indiscriminate search or

persons present in any place -~ large or small -~ which
offlcers are authorized to search. Certainly, there must be
some limitation. The lllinois court says that each case must

s e o ey
be decided on lts B.

I conaider this a case of major importance to law

enforcement, and would like some careful thinking by all of
e
us as to a principled answer to the answer - one that would
be protective ﬁggiegitinute dth Amendment rights and the
public iﬁteres; in effective law enforcement. If one thinks
in terms of the one-room bar involved in this case, there
probably was no legitimate expectation of privacy by most {f
aot all of ‘the patrons. But this cannot be said about larger
and more diversified restaurants, stores or commercial
places.

Perhaps an answer might follow general Terry
principles - though stretched a bit - as follows: Where a
warrant states with particularity that certain persons are
known to freguent the target place apparently for
participation in illegal activity, and describea the
likelihood of uucﬁberson: gecreting or leaving with critical
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s e AT, P Lol foe Lord G‘MM
This case presents two questions: o
zini}udnnn nh&#ét::zgsfti
! When the police executed 2 sefrch wﬁri?nt at
/J-H"-M
the Aurora 2§ 2 they juatifiez in conducting Tar
e

frisk of all patrona, and ;n then reiﬂrning to Ee-frink

b : .:444ﬁiavn5¢‘_
Ybarra; m "ﬁh H---:l..

and 2) szlhe Fou;th Amendment viplated by Il%.
APty V- dg#dhn47huhp¢idzéﬁfﬂhc-
Rev, Etat! CE. 33! it}DE-B (1975), which paEEiFn a police

officer executing a search uarranlm' P;pple nn/ﬁ: %, 17

the premises "(a) to protect himself from attack or rb‘.l to ‘

prevent the disposal or concealment of . . . articles or
B e e W

things particularly described in the warrant?

I. The Raid -- Based on firsthand observation and
a tip from a reliable informant, the police obtained a
warrant to search for heroin at the Aurora Tap, a grubby,
one-room bar, on March 1, 1976. The warrant also specified

that "Greg" the bartender should be searched. According to



Ut

2.

testimony by Agent Johnson of the 1Illinois Bureau of
Investigation (IBI), the warrant was executed by three IBI
agents, two cofficials of the Aurora Police Department, and
several uniformed officers of that department, or about
eight police personnel in all. A.24, When they entered
the bar between 4 and 4:30 in the afternoon, the police
found approximately 12 people clustered at the bar. The
light was dim in the large room, but Agent Johnson said he
could see all the people inside.

After anncuncing that they had a warrant to search
the place Agent Johnson frisked everyone., Ybarra, who was
standing at the bar drinklng a beer, was casually dressed.
Johnson had never seen Ybarra before, and Ybarra's
appearance and actions d%g not strike him as suspicious,

1
At the suppressicn hearing, Johnson testified that during

= sl

this first pat-down he felt a cigarette pack with objects
- . i

e
in it. Johnson then agreed with the prosecutor's statement

that three minutes later, after frisking other patrons, he

returned to Ybarra and searched his pockets. At the full
_—--r-—--.._..-n-l-"‘"k-'l- S—— —

M 0

trial, however, Johnson's story was somawhat differspt. He

—

stated that he first frisked Ybarrz for weapons, and then
came back to him to search for "controlled substances®
about flfteen minutes later. A.49. The second search did

| EE—
not involve simply a review of Ybarra's pockets, but was a
full pat-down from neck to toes. A.50, A.Bl. ¥bharra
e s A

himself testified that first Johnson patted him down, then

the agent returned to check Ybarra's shoes, and then



3.

finally Johnson patted him down again before reaching into
his pockets. A.63-64. In any event, Johnson found six
tinfoil packets of hercin in Ybarra's pockets. The entire
raid netted those six packets, two baggies with "green
plant-like substance," hypodermic needles, a spoon, and

several packages of fireworks.

IT. Proceedings Below -- Ybarra was indicted for

unlawful possession of heroin, He unsuccessfully moved to
suppreses the heroin as evidence on the ground that the
police had noc probable cause to search him and he was not
named in the warrant., The trial court denied the motion on
the basis of § 108-9. Ybarra was convicted and sentenced
o
to two years probation. The Illincis Appellate Court for
the Second District upheld the conviction, ruling that
although the sort of "blanket search" undertaken by the
police in this case would not have been appropriate in "a
large retall or commercial establishment," it was all right
"in a one-room bar where it is obvious from the complaint
of the officer seeking the search warrant that heroin was

being sold or dispensed." A.8. The Illinois Supreme Court

denied cert.

III. The Terry Prisk -- The state did not ocffer
this argument in the c¢ourt below, and appellant has not
addressged it in this court ({though a reply brief may be

forthcoming). The contention, however, raises substantial



=
'f/.ljddbftdﬁglrﬁta P
2 T mld tondla, [ Errrd
— Lot Do p it
issues, As the state argues, if the court upholds the %
=

search of Ybarra on mgrnundf there is no need to
consider the constitutionality of the statute, I see the
guestion as involving two steps: A) Did the police
officers have the right to subject all the occupants of the
Aurora Tap to a weapons pat-down? and B) Did that initial
frisk provide probable cause for Officer Johnson to return
and search Ybarra's pockets?
A) The first pat-down -- BAgent Johnson conceded '?“’,

that he had no basis for singling Ybarra out for frisking. Jﬁhﬁ_

Instead, the state contends that the police were justifieg ﬂh«# =

in searching all the patrons. The state claims that it is %“

always dangerous to execute narcotics search warrants
because drug dealers are frequently armed and violent.
Accordingly, a Terry frisk is always appropriate in such
circumstances. The important feature of this argument is
its departure from traditional Fourth Amendment
me thodology. Rather than demonstrate the need for a
weapons pat-down in each search warrant situation, the
boc.

state proposes a per se rule that all warrants to search Skl
for drugs may be enforced with a Terry frisk. This Cuurt-"“ﬂ—a

has emphasized the importance of supporting circumstances Jql#;?
-
to justify the intrusion of a pat-down. Compare Terry v. .zt

=

Ohio (furtive movements over extended period of time); and »

Adams v. Williams (reliable tip that suspect was armed; _gs7

officer approached parked car in high-crime neighborhoed at

2:15 a.m.; suspect was uncooperative); with United States




5.

v. Brignoni-Ponce (cannot make roving border check merely

because occupants of car are Mexican); and United States v.

Sibron (consorting with known drug addicts does justify
frisk}. The state has offered 1little support for
abandoning this focus on the facts of each case. 1Indeed,
the data presented in the Report of the Drug Enforcement
Administration, ﬁEEEEEiE__P of appellee's brief, do not

support such a per se rule. Of the 72 assaults on drug Tﬁﬁﬁd{

enforcement officers analyzed in that report, none took

place during the execution of a search warrant. Appellee's
brief, 5a.

The state's second position on this point is that 5-‘&22'5
B S N e )

-

the situation at the Aurora Tap was so dangerous that the jéhié.

gt

Terry frisk was apprapriate.'«The state cites very 1ittle!; [

evidence in support of this claim. The search warrant and _ gg..
[ —'-.-h____-l--q,‘-_'_._pi_-_.-l-l.-’

underlying affidavit make no mention of the presence of /34 o
: lem
weapons in the tavern, or of a pattern of violence there in s

the past. The state points to no action by one of the
bar's occupants or suspicious bulge in anyone's clothing.

See Smith wv. State, 227 S5.E.2d 911 (1976) ({(noc basis for

patdown of customer at searched barber shop since there was
no reason to think he was armed and dangerous).
Admittedly, the search took place in a dimly-1it, down-at-
the-heels bar, but the police were present in sufficlent
force for some to search while others watched the bar's
occupants. Finally, the state's proffered empirical data

does not support the claim that drug enforcement agents are
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6.

particularly at risk when searching a place like the Aurora

Tap. Of the 72 assaults cited by the report in uppa}lpaa'

brief, 27 toock place in automobiles, 20 in open areas, 13

= I —

in private residences; any assaults in bars or restaurants
il

would have to be subsumed in the catchall "Other" category
covering 10 assaults. I would expect that the presence of
witnesses would deter assaults on law enforcement agents in
such establishments. d-;;;t_til’.
B. The Second Search -- Johnson stated that :
following the first frisk he was satisfied that Ybarra had M
no weapon, and that Ybarra did nothing in the interim to 4;;,;_,

<L
change that opinion. A.28-29. So even if the first pat- :Z:

down was justified, the state must establish probable E&H-‘BE%A#L
— = — — ——— e i

T

for Johnson's second search of Ybarra. The evidence on M’
thI;_ question is not clear. As noted above, Johnson
testified at the suppression hearing that he felt a
cigarette pack with hard objects in {t during the first
pat-down, and that after he searched the other people in
the bar he returned to retrieve the cigarette pack. Under
this version the Terry frisk would have revealed the
presence of contraband {the supporting affidavit
specifically referred to tin-foil packets of heroin), and
Johnson had probable cause for a more complete search,
Testimony at trlal, however, c¢alls this wversion into
question. Both Johnson and Ybarra agreed that the second
search was a full pat-down, from neck to toes. If Johnson

s T
had suspected that the cigarette pack contained hercin, why




7.

did he not simply take that from Ybarra's pockets? Possibly
after searching all the patrons and the premises and
finding 1little, the police decided to search the peaople
again (it is noteworthy that the Eiﬂﬂl_ﬁgul from the Aurora
Tap rald was rather @gggst]. An alternative view iz that
after frisking the other patrons, Johnson could not
remember precisely where the suspicious cigarette pack had
been on Ybarra, so he had to pat Ybarra down again.
Assuming that the seizure was proper, the question
arises as to the admissibility of "windfall"™ ewvidence that
is discovered during a Terry search. Although this Court
has not directly ruled on this point, m??t cQEEts have
admitted such evidence. E.q., Guzman v. Estelle, 493-f;2ﬁ

—— ety

532 (5th Cir. 1974); Colding v. State, 536 S5.W.2d 106 (Ark.

1976); State w. Yarbrough, 552 P.24 1318 (Or.Rpp. 1976);

but cf. United States v. DelToro, 464 F.2d 520 (24 Cir.

1972) (court rejects policeman's clailm that he thought a
folded ten-dollar bill containing cocaine might be a
concealed razor bhlade). There is a potential for police to
use the frisk as a fishing expedition based on no more than
intuition, but few take Prof. Amsterdam's position that the
only admissible evidence that can come out of a weapons
pat-down is weapons. Such a rule could demoralize both
police and citizenry by permitting known crimes to go
unpunished. The American Law Institute in its Model Pre-
Arraignment Code suggests that because the Terry frisk is

most subject to  abuse in gambling and narcotics

ALl



-

"%W .

inveatiqationsj. the police should be denied the stop-and-
frisk power in such investigations. Then, the ALI reasons,
the windfall problem would rarely arise., 1975 Draft, at
281-282. This approach also seems a bit extreme. The |
Terry stop responds to the problems of danger to policemen
and the need to prevent incipient crime. Both factors may | j}ftﬂ

be present with respect to narcotics and gambling offenses,
§ A possible middle ground on this problem might follow the ,
e e e e o, W

ildmbfafhhi Uniform Arrest Act in permitting police to detain for up to '
M -

M two hours suspicious individuals discovered on the premises M
p L,‘.D during the execution of a search warrant. B8See pp. 20-21,

A,/ infra. In that period, the police may question the person

to determine if there is probable cause to search him, or
they may seek a personal search warrant from a magistrate.

C. Overview of Jie_r_ll issue“ == As the preceding M
discussion suggests, the Terry issue is not well-presented Mu
in this case. Neither the examination of witnesses nor the i JIuee
presentations by counsel were addressed to the problem. Cora-

The contention was not raised in thea court below, and the

state did not argue it before this court in its motion to

dismises. Because the issue is not well-framed, and in view

4

of its intricacy and importance, it would be preferable for
Lot

the Court to sidestep the state's Terry claim. This record ,2dsm2f

provides little basis for deciding questions like the w

Z:h4~f

proper scope of a Terry frisk in the execution of a search

E

warrant and the handling of "windfall" evidence from such}v"f-

— frisks. Moreover, the statutory issue on which the Courtw

Fecord
MJLM



9.

originally noted jurisdiction is not so difficult, nor its
resolution so potentially disruptive, that prudential or
federalism considerations would suggest that the Terry
ground be seized for decision.

This Court has repeatedly refused to decide
consitutional issues that were not raised In state courts,
primarily out of concern over the Court's Jjurisidiction

over such claims. S5ee Stern & Grossman, Supreme Court

Practice 704 (5th ed. 1978): Cardinale wv. Louisiana, 394

U.5. 437, 438 (1969%), Ramsey v. United Mine Workers, 401

U.s. 302, 312 {(1971); Tacon v. Arizona, 410 0.S. 351, 352

{1973). These cases, however, all involve dquestions
pressed by a petit?aner or appellant, not by a respondent
or appellee.1 S5till, va}id {if not jurisdictional) concerns
support applyinqlthis policy to appellees: "Questions not
raised below are those on which the record is verf likely
to be inadequaté, since it was certainly not compiled with
those questions in mind. And in a federal system it is
important that state courts be given the first opportunity
to consider the applicability of state statutes in light of

constitutional c¢hallenge., . ." Cardinale, supra, 3%4 0.8,

at 43%. Still, I am not sure the Court can avoid the Terry é%JjT
problem without.‘sgemiﬁq either c¢raven or dense, Dnelé;, !

approach might be to remand for consideration of the Terry /-£+veq
O

rationale in the court below.
Were the Court to meet the Terry issue head-on, 1

would resist the assertion that a Terry frisk is justified



= » féﬂ/
10.
in the execution of all narcotics search warrants. Such a
departure from settled Fourth Amendment practices seems
unwarranted. Similarly, I am troubled by the contention

that the circumstances in the Aurora Tap justified the

general pat-down. The bar was hardly a showplace, but the

state can point to no particular factor as establishing the
s :
likelihood of violence or danger. By accepting the state's
.__.—-—-w

argument on these facts the Court might well open the door
to a signficant expansion of the Terry doctrine and an

endless exercise in linedrawing. Would a weapons pat-down

be justified in a posh establishment like Studio 54, where 5”1Lﬁ¢

the presence of drugs is beyond doubt but where there may
be more or less likelihood of violence? Or at a Mafla
hangout like Umberto's Clam House in Little Italy, which is
a fine, well-lit restaurant? What factors were present at
the Aurora Tap that shcould be looked for in the future?
Size? Lighting? Cliéentele? This strikes me as a
definitional swamp that the Court would do well to avoid by
deciding that there was no basis for the Terry pat-down.
Should the Court determine that the first pat-down
was appropriate, I suspect that the second search was
permissible. As Indicated above, 1 do not think it is
entirely clear on this record that Agent Johnson had
probable cause for the second search, but under one
interpretation of the record, he would have had probable
cause. Again, my doubts on the factual basis for this

determination reinforce the idea that the Terry claim



11

ghould be viewed as not properly raised in this case. The
windfall evidence should probably be admissible. This
Court cannot legitimately ask policemen to avert their eves

from illegality and let lawbreakers stroll off.

IV, The Constitutionality of the Search --

Section 108-9 provides: "In the execution of the
-'_'_'-h.._____—-\

warrant the person executing the same may reascnably detain

to search any person in the place at the time: (a) To
protect himself from attack, or (b) To prevent the disposal
or concealment of any instruments, articles or things
particularly described in the warrant." (Emphasis added.)

Similar statutes have been enacted in nine other states. }L£J+L,

ARppellee's Brief, at 22. Subsection (a) of Section lﬂﬁ_g-ﬂAﬁﬁZEIc
should be seen as a codification of Terry for the warrant
situation. To the extent that subsection (a) attempts to

grant police officers authority to conduct a full search

when they sense danger in executing a warrant, the statute

probably upsets the delicate balance struck by this Court

in Terry. Somewhat surprisingly, however, the state Eflies f?éﬁ;ﬁ.

entirely on subsection (b) in this case, as did the cﬂurtﬁ.‘qﬁI1Ir
s foie

below. Accordingly, this Court should focus on the fﬁ&ﬁ
absconding-with-the-evidence provision. The central JTL{E-
£
ingquiry is whether the statute grants too-broad discretf:ﬁﬂuiﬁff%é?
g ¥ gran a
to the executing officer, and thereby thwarts the warrant S = Tl
Y gL B

procedure's requirement of review by an independent

magistrate. Marron v. United States, 275 0.8. 1%2, 19&
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{1927).

Appellant argues that this statute could not
constitutionally authorize the search in this case in the
absence of circumstances presenting probable cause, The
analogy is drawn to a "general warrant" which authorizes
the search of a premises and "all persons" found there.
Appellee responds that the statute constitutionally
authorized the search because of the connectlon between the
Aurora Tap's patrons and the tavern's "open and notorious"
drug trade. The Illinols courts might have attempted to
avoid constitutional problems by reading the statutory
language "may reasonably detain" as injecting a probable
cause reguirement. This course was taken by the
Connecticut courts in construing a similar statute that
referred to the officer's "reason to believe"™ that he was
in danger or that evidence would be carried away. State v.
Procce, 260 A.2d4 413, 418 (Conn,.Cir. 1969). The Connecticut

approach has much to commend it.

A. Probable Cause -- Appellant argues that in the
absence of probable cause, a search of an individual on
premises covered by a search warrant will wviolate the
Fourth Amendment's requirement that there be specific and
articulable bases for any of!ici:} search. The most

relevant opinion by this Court is Unlted States v. DiRe,

332 U.8. 581 (1948), involving a conviction for possession

of counterfeit gasoline coupons during World War II. In
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that case, an informant told the police that he was going
te buy counterfeit coupons from Butitia in his car at a
certain time and place. At the appointed time, the
authorities approached the car with a warrant for Butitia's
arrest and found Butitia, the informant, and DiRe. DiRe
was taken to the police station, and a subsegquent search
revealed that he had several phony gasoline coupons. On
appeal, the Government conceded that a warrant to search a
house would not also authorize the pollice to search people
within the house, but argued that presence in an automobile
being used for illegal purposes ralses a higher likelihood
of participation in wrongdoing. The Supreme Court
overturned DiRe's conviction, ruling that if the Government
could not use a search warrant to expand the scope of
search in a house, the same principle applied to arrests in
automobiles. The Court stated, "We are not convinced that
a person, by mere presence in a suspected car, loses
immunities from search of his person to which he would
otherwise be entitled." 1Id. at 587.

Although appellant attempts to make a great deal
out of DiRe, I doubt that it controls this case. First,
the sort of intermediate police investigation sanctioned by
this Court since Terry calls into guestion the relevance of
the Court's holding in 1947. We now have a €far more
sophisticated Fourth Amendment Jjurisprudence, at least in
part as a response to more sophisticated criminals.

Moreover, I doubt that the federal government's concession
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in 1948 on the search of houses could be held against it
now, but it surely cannot be the basis for ruling against
Illinois here. Finally, DiRe did not involve a search
pursuant to a warrant, but one incident to arrest.
I think more useful guidance can be derived from
state decisigns on a poliEE officer's power to search

individuals who are on premises for which he has a search

warrant. Frequently such cases have involved a "general

p—

warrant. Although no "blanket search" authority can be

Justified in the execution of all warrants, Some

circumstances may justify searching individuals who are not
W"‘ e e
named in the search warrant and for whom there would not be
__—_—Wﬂ--—l’_-‘-——-

probable cause to search in a different setting. In

particular, courts have focused on the distinction between
it Lo L WA
searches of public establishmentsﬂggﬂ cf private homes.

— e

First, only one state court has approved the

search of individuals who are not named in a search warrant

for a commercial establishment, Colding v. State, supra.

Thirteen state courts have overturned convictions based on
evidence selzed during such a search of a person in a

public place. State' v, Procece, supra (small wvariety

store); State v. Wise, 284 A.24 292 (Del. 1971) (small

grocery store); Brown v, Wainwright, 337 So. 24 416

(Fla.App. 1976) (ABC Lounge): State v. Cochran, 217 S.E.2d4

181 (Ga.App. 1975) (night club); Purkey v. Mabey, 193 P, 79

(Idaho 19%20) (cigar store); McRllister v. State, 308

N.E.2d 395 (Ind.Bpp. 1974) (Blue River Inn); State wv.
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Sims, 382 A.2d4 638 (N.J. 1978) (gas station office); State
v. Riggins, 351 A.2d4 406 (N.J. Super. 1976) (T & J Tavern);

State v. Helton, 369 A.2d 10 (1975) (tavern); People v.

Nieves, 330 N.E.2d 26 (1975) (restaurant):; Garrett v,

State, 270 P.2d 1101 (Okl.Cr. 1954) (gas station and beer

tavern); Crossland v. State, 266 P.2d 649 (Okl.Crim.App.

1954) (cafe with 25 customers and ten employees); State v,

Massie, 120 S.E. 514 (W.Va. 1923). See United States v.

Festa, 192 F.Supp. 160 (D. Mass. 1960) (no general search
permitted on basis of warrant for Chick's Bargain Store).

The opinions in these cases tend to be cryptic, but all

—

seem to hold that when pnlic,‘fe dealing with a cn!EErcial

.

W—-— —

enterprise that may house wrongdeoing, they cannot routinely
—_—— e

assume that customers share that involvement with illegal
-n_..______.,.w-'\__,ﬂ—n——l—-.__—-—___

operations, There was noc problem in assuming that link in

United States v, Miller, 288 A.2d 34 (D.C.App. 1972), which

involved an after-hours club where no one answered the door
after the police announced themselves and the police could
hear footsteps running away from the door. 1In the other
cases cited above, the connection was too remote. The
general principle was well-articulated by the New Jersey

Superior Court in State v. Riggins, supra, 351 A.2d at 408:

"The tavern, although arguably housing an illegal gambling
operation, was also open to the public for legitimate
purposes. Both patrons and alleged gamblers frequented the
premises. It is quite possible that the illicit operations

were covert in nature and went undetected by the tavern's
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various customers. Thus, the mere presence of an

individual in a public place, absent other factors, is not
— e — i —— PR
sufficient to suggest involvement in criminal activity."

This view is buttressed by the disagreement among
courts on a police officer's freedom to search individuals
discovered on the premises of a house or apartment to be

searched under warrant. Compare United States v, Branch,

545 F.2d 177 (D.C.Cir. 1976) {ineufficient basis to search
individual): United States wv. Micheli, 487 F.2d4 429 (1st

Cir. 1973) (same, in dictum); State v, Fox, 168 N.W.2d 260

(Minn. 1969) (same); State v. Bradbury, 243 A.2d 302 (N.H.

1968) (same); State v. Carufel, 263 A.2d 413 (R.I. 1970)

{same); Tacoma v. Mundell, 495 P.2d 6B2 (1972) (same), with

United States v. Peep, 490 P.2d 903 (8th Cir. 1974)

(presence in "shooting gallery" apartment sufficient to

permit search); willis v, ‘State, 177 S.E.2d 487 (Ga.App.

1970) (small apartment with people in the same room):

People v. Puogh, 217 N.E.2d 557 (Ill.App. 1966) (apartment);

State v. Loudermilk, 494 P.2d 1174 (Kan. 1972) (house);

Commonwealth v. Smith, 348 N.E.2d 101 (Mass. 1976) (small

apartment); State v. DeSimone, 288 A.24 849 (N.J. 1972)

{automobile). Most of these cases can be harmonized by
concentrating on the strength of the presumption that all
those present on the premises must be involved in the
illegal activity. For example, Carufel involved someone
attending a large party who might well not have known of

any unlawful business ordinarily conducted in the

A

e
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apartment, while most of the decisions upholding a search
concern situations where it was reasonable to assume
knowledge of illegal activity.

The most influential statement of this approach

was by Chief Justice Weintraub in DeSimone, supra, which

upheld the search of a passenger not named in a warrant to
search a car used in gambling operations -- a fact pattern
reminiscent of DiRe. The case involved a general warrant,
so is not directly on point, and I 4o not agree with its

outcome. But Weintraub's analysis is relevant here: "On

principle, the sufficiency of a warrant to search persons
identified only by their presence at a specified place
should depend on the facts. A showing that lottery slips
are sold in a department store or an industrial plant
obviously would not justify a warrant to search every
person on the premises for there would be no probable cause
to believe that everyone there was participating in the
illegal operation. ©On the other hand, a showing that a
dice game is operated in a manhole or in a barn should
suffice, for the reason that the place is so limited and
the illegal operation so overt that it is 1likely that
everyone present is a party to the offense. Such a setting
furnishes not only probable cause but also a designation of
the persons to be searched which functionally is as precise
as a dimensional portrait of them." 288 A.2d at 850.

By emphasizing the individual's "physical nexus to

the ongoing criminal event itself," Chief Justice Weintraub
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offered a usable standard for monitoring police practices,

¢ It is important to stress his- use of the language of

— _r-__
probable cause., Thusvhis approach should be seen to argue
i

simply that a police officer mavy have probable cause to
searach an individual found on the premises named in a
search warrant under certaln circumstances -- when illegal
activity is present and overt, when there is a physical
nexus between an individual and the activity, and when the
evidence sought may be concealed easily in clothing. In
such a situation, if the cfficer reasonably concludes that
the individual may flee or the contraband be destroyved
while a personal search warrant is sought, a search would
be permissible.

This position does not expand poclice discretion in

executing warrants. It merely acknowledges that a person

pa—

may be searched on probable cause and that a probable cause
e —— e e — -

determination should include factors like the existence of
e e e e g et

L5Y
a gearch warrant and the discovery offévert illegality in
—-—-—'_-'----_‘.h_--._‘-----.|I i

the execution of that warrant. Both the vocabulary and the
_______..—._____..—-q..__—-.._,_.-l——___ ==

analytical methods of traditional Fourth Amendment theory

would be retained.

This problem can be discussed in terms of the the
individual's legitimate "expectation of privacy." At filrst
blush, the expectation test seems to generate counter-
intuitive results, The state cases hold that the police
have stronger Jjustification for searching individuals

discovered in smaller and more private premises, while
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ordinarily one would think that a person's expectation of
privacy is greatest in such circumstances. This apparent
irrationality can be dlspelled by the requirement that
there be a high probability that the individual is linked
to ongolng illegal activity. 1In a small apartment, it is
unlikely that a person will not know that the person he is
visiting is a drug dealer. That knowledge would reduce any
legitimate expectation of privacy. In a tavern, however,
the link between the individual and the wrongdoing is more
attenuated, and the legitimate expectation of privacy would
be correspondingly higher.

In this case, I do not think that the state showed

any 1llegal activity in the Aurora Tap that was so overt

that any customer would be expected to know about it.

——————— i

Accordingly, the circumstances did not establish probable

——— e
cause for the search of Ybarra. I would not seek a broad
o —

pronouncement against the Illinois statute, however. Other

Illinols courts have interpreted the law more narrowly than

this one did (for example, State v, Miller, reprinted in

appellee's brief). This Court could take the Connecticut

approach in readingﬂ_-the requirement that P&Iiﬂe
“r;asonably“ &;:;I;!\S;_EEQQ;EEF-IEEI;IEuals to involve a
simple probable cause determination {E_the context of the
circumstances of tEE_EE?rch.

$ B. Detain-and-Question -- As laid out by Judge

Wyzanski in dicta in United States v, Festa, supra, police

officers executing a warrant should have the option, in
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some situations, of asking individuals found on the
premises to remain there for up to two hours and to respond
to some questions. The idea is to permit a Terry-type,
intermediate investigatory technique, where the police
would have to meet a lower requirement (perhaps "reasonable
suspicion" rather than probable cause?) in order to impose
on the individual.

Judge Wyzanski's suggestion tracks the procedure

= i NS S S e
outlined in the Uniform Arrest Act, Section 2. Although
W

the Uniform Act's proposal is not limited to situations

where the investigating officer 1s executing a search

warrant, it does provide an interesting sequence of
procedures:

(1) A peace officer may stop any person

abroad who he has reasonable ground to suspect is

committing, has committed or is about to commit a

business abroad, and whither he is going.
(2) Any person so questioned who fails to

E;;::t::;:j crime, and may demand of him his name, address,

|

identify himself or explain his actions to the
satisfaction of the officer may be detained and
further guestioned and investigated.

{3) The total period of detention provided
for by this section shall not exceed two hours. The
detention is not an arrest and shall not be recorded
as an arrest in any official record. At the end of
the detention the person so detained shall be released
or be arrested and charged with a crime. Warner, The
Uniform Arrest Act, 28 Va. L. Rev. 315, 344 (1942).

Thie provision has been enacted in Delaware and New
Hampshire.
As pointed out in Note, 58 Cornell L. Rev, 614

(1973), and in BState v, Wise, supra, a Delaware case, this

procedure may be particularly well-suited to the search
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warrant context, It permits the police to prevent
individuals from absconding with the evidence and grants
the officers an opportunity to establish the person's
business on the premises, without authorizing a warrantless
search. Thus it may be that the detain-and-question
approach can be jusitified as a "reasonable" search; even
though it does not involve danger to the policemen as in
Terry, it allows arguably 1less intrusive investigatory
measures.

Nevertheless, I am not convinced that the Court
should attempt to impose this procedure in this case.
There 1is nothing in this record that would trigger
consideration of the Uniform RAct procedure, and the
imposition of it could be seen as the sort of judicial
legislation that should be indulged rarely. We have no
idea why the procedure has not spread more widely in the

thirty-seven vears since the Uniform Act was promulgated,

e

nor how it has worked in Delaware and Wew Hampshire.
Finally, it could be unwieldy in operation.

e Warrant ‘for Detain-and Question -- & final

possiblity is that in seeking a warrant to search a
location, the police could attempt to show that people on
the premises are likely to be participants in the illegal
activity. The warrant could then include some
authorization for questioning of those persons. Even
assuming that the warrant identified each person in order

to avoid the evils of the general warrant, I am uneasy with
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the suggestion. What showing would be required for such
authorization? It might be difficult to describe a middle-
ground showing that would be appropriate for the intrusion
contemplated, and to have that standard enforced
consistently. Magistrates might find it difficult to
depart from the familiar probable cause calculus without
abandoning meaningful standards for review of warrant
applications. It is already uncommon £for a magistrate to
refuse to issue a warrant. A less exacting standard might
undermine the effectiveness of judicial check on police
discretion. The price of a "workable" standard might be an
erosion of the protections of the Fourth Amendment. 1In
addition, I am not sure of the need for such a procedure.
Is there any indication that the policed are handcuffed by
the current probable cause requirement? How would this
Court know if there was or wasn't? There is the same
problem of djudicial role as in the OUniform Arrest Act
context. What is the basis for this Court to propose such

a procedure when there is no glimmer of it in the case?
wﬂﬂw"\'
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SUPPLEMENTAL MEMORANDUM

TO: Mr. Justice Powell [‘-’“‘ "z""*" )

FROM: David

DATE: Oct. 4, 1979

RE: Ybarra v. Illinols, No, 78-5937

¥

Appellant's reply brief responds to agpullee's claim that

the search in the Aurora Tap_wgs justified under Terry v. Ohio, 392

U.8. 1 (1968), a claim that was not presented in the courts below.
Appellant attacks the State's claim that a police officer may pat
down all patrons of a‘;ar when executing a search warrant. Such a
rule, according éo appellani. would expand the Terry stop doctrine
beyond the limits of “the Fourth Amendment, neglecting the requirement
specific, articulable facts must give rise to a reasonable suspicion
before a weapons pat-down is justified. Appellant also argues that
nothing in the complaint underlying the search warrant would have
raised such a suspicion, while Officer Johnson testified that he

observed nothing suspicious in appellant's behavior in the tavern.

These claims were covered in my initial memorandum in this case.
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HWashington, B. . 205%3

CHAMBERES OF /
JUSTICE WILLIAM H. REHNQUIST L//

October 29, 18979

Re: No. 78-5937 - Ybarra v. Illincis

Dear Potter:

In due course, I will circulate a dissent in this
case.

Sincerely,

L

Mr. Justice Stewart

Copies to the Conference
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From: Mr. Justice Stewart
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SUPREME COURT OF THE UNITED STATES

No. 78-5937 W

Ventura E. Yharra, Appellant,) On Appeal for the Appella M WI1
Court of Ilhinois for the ; ;‘el 171
State of Illmma. Becond Distriet,

[October —, 1970] S— ) ,e

Mg, Justice STEwART delivered the opinion of the Court.
5

An Illinois statute authorizes law enforcement officers to
detain and search any person found on premises being
searched pursuabt to a search warrant to protect themselves Mf"
from attack or to prevent the disposal or concealment of any-
thing deseribed in the warrant.! The question before us is >
whether the applieation of this statute to the facts of the

present case violated the Fourth and Fourteenth Amendments, 2 ! ’

I

On March 1, 1978, a Speeial Agent of the Illinois Bureau of
Investigation presented a "“Complaint for Search Warrant” Z, W
to a judge of an Illincis Cirenit Court. The Complaint re-

cited that the Agent had spoken with an informant known
to the police to be reliable and:

#3, The informant related . . . that over the weekend
of 28 and 20 February he was in the [Aurora Tap Tavern,
located in the city of Aurora, Illinois] and observed fif-

1The stutute in question i TI. Rev. Btat, ch. 38 §108-0 (1975),
which provides in full:

“Tn the execution of the warrant the person exceuting the same may
regsonnbly delain to search any person in the place at the time:
“{a) To protect himeelf from sttack, or
*{b) To prevent the dieposal or concealment of any inefruments, artieleg
or things partieularly described in the warrant,™
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teen o fwenty-five tin-foil packets on the person of the
bartender ‘Greg’ and behind the bar, He also has been
in the tavern on st least ton other cceasions and has ob-
served tin-foil packets on ‘Greg’ and in a drawer behind
the bar. The informant has used heroin in the past and
knows that tin-foil packets are a common method of
packaging heroin.

4, The mmformant advised . . . that over the week-
end of 28 and 20 February he had a conversation with
‘Greg’ and was advised that ‘Greg’ would have heroin
for sale on Monday, March 1, 1976. This conversation
took place in the tavern deseribed.”

On the strength of this Complaint, the judge issued a war-
rant authorizing the search of “the following person or
plage: . . ., [Tlhe Aurora Tap Tavern. . . . Also the person
of ‘Greg,’ the bartender, a male white with blondish hair
appx. 25 years,” The warrant authorized the police to search
for: “evidence of the offense of possession of a eontrolled sub-
stance,” to wit, “[h]eroin, contraband, other controlled sub-
stances, money, instrumentalities and narcoties, paraphernalia
used in the manufacture, processing and distribution of gon-
trolled substances.”

in the late afternoon of that day, seven or eight officers
proceeded to the tavern. TUpon entering it, the agents an-
nounced their purpose and advised all those present to atay
where they were, and that they were going to conduet a *“‘eur-
sory search for weapons,” One of the officers then proceeded
to pat down each of the B to 13 customers present in the
tavern, while the remaining officers engaged in an extensive
search of the premises.

. The poliee officer who frisked the patrons found the ap-
pellant, Ventura Ybarra, in front of the bar standing by a pin-
ball machine, 1In his first patdown of Ybarra, the officer felt
what he deseribed as “a cigarette pack with objects in it.”
He did not remove this pack from Yharra's pocket. Instead,
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he moved on and proceeded to pat down other customers,
After completing this process the officer returned to Ybarra
and frisked him once again. This second search of Ybarra
took place approximately 2 to 10 minutes after the first. The
officer relocated and retrieved the cigarette pack from Ybarra's
pants pocket. Inside the pack he found six tinfoil packets
containiug & brown powdery substance which later turned out
to be heroin,

Ybarra was subsequently indicted by an Illinois grand jury
for the unlawful possession of a controlled substance. He filed
& pretrial motion to suppress all the contraband that had been
geized from his person at the Aurors Tap Tavern. At the
hearing oo this motion the State sought to justify the search
by reference to the Illinois statute in question, The trial
court denied the motion to suppress, finding that the search
had been conducted under the authority of subsection (b)
of the etatute, to “prevent the disposal or concealment of
[the] things particularly described in the warrant.” The ease
proceeded to trial before the court sitting without a jury,
and Ybarra was found guilty of the possession of hergin,

On appeal, the 1llinois Appellate Court held that the [1i-
nois statute was not uneonstitutional “in its applieation to
the facts” of this case. 58 I1l. App. 3d, at 64, 1014 N, E,
2d, at 1017. The court acknowledged that, had the warrant
directed that a “large retail or eommercial establishment” be
searched, the statute could not constitutionally have been
read to “authorize a ‘blanket search’ of persons or patrons
found" therein, 58 Il App. 3d, at 62, 373 N, E. 2d, at 10186,
The court interpreted the statute as authorizing the search
of persons found on premises deseribed in a warrant only if
there is “some showing of a connection with those premises,
that the police officer reasonably suspected an attack, or that
the person searched would destroy or conceal items deseribed
in the warrant,” 58 IIl, App. 3d, at 61, 373 N. E. 2d, at 10186.
Accordingly, the state appellate court found that the search
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of Ybarra had been constitutional becguse it had been “con-
ducted in & one-room bar where it [was] obvious from the
complaint . . . that heroin was being sold or dispensed,” 58
IIl. App. 3d, at 62, 373 N. E. 2d, at 1016, because “the six
packets of heroin . . . could easily [have been] concealed by
the defendant and thus thwart the purpose of the warrant,”
58 TIl. App. 3d, at 61, 373 N. E, 2d, at 1016, and because
Yharrae was not an “innocent stranger[ ] having no connection
whatspever with the premises” ibid, The court, therefore,
affirmed Ybarra's conviction, and the Illinois Supreme Court
denied Yharra's petition for leave to appeal. There followed
an appeal to this Court, and we noted probable jurisdietion.
— U, 8 —.
I

There is no reason to suppose that, when the search warrant
wes issued on March 1, 1978, the authorities had probable
cause to believe that any person found on the premises of
the Aurora Tap Tavern, aside from "“Greg,” would be violat-
ing the law.® The Complaint for Search Warrant did not
allege that the bar was frequented by persons legally pur-
WW‘EELT—E‘E'L g5, Tt id not state that the Jnformant had ever
geent & patron of the tavern purchase drugs from “Greg” or
from any other person. Nowhere, in fact, did the complaint
evep,mention the patrons ST e Autors Tap Tagen.

Not only was probable catige 1o search Ybarra absent at the

time the warrant was issued; it was still absent when the

®The warrant iseved on March 1, 1676, did pol itsell authorize the
seurch of Ybarra or of any other patron found oo the premises of the
Aurgrg Tap Tovern, It directed the police to search “the following per-
son or place: . . . the Aurora Tap Tavern, . . . Al the parson of
‘Greg. . . " Had the issning judge mteoded that the warmunt would or
could nuthorize o senrch of every person found within the tavern, he
would Bardly have specifically authoriged the search of “Creg” alons,
"Creg” wiy an employes of the tavern, and the complaint wpon which the
gearch warrant was issued gave every indication that he would be present
at the tavern on Maroh 1.
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pelice executed the warrant. TUpon entering the tavern, the
police did not recognize Ybarra and had no reason to believe
that he had committed, was committing or was about to eom-
mit any offense under state or federal law. Ybarra made no
geetures indicative of critninal eonduect, made no movements
that might suggest an attempt to eonceal contraband, and
said nothing of a suspicious nature to the police officers. In
short, the agents knew nothing in particular about Ybarra,
except that he was present, along with several other customers,
in a public tavern at & tilne when the police had reason to
believe that the bartender would have heroin for sale,

It is true that the police possessed a warrant based on
probable eause to search the tavern in which Ybarra hap-
pened to be at the time the warrant was executed.® But, &
person’s mere propinquity to others independently suspected
of criminal activity does not, without more, give rige to prob-
able cause to search that person. Sibron v. New York, 382
U. 8. 40, 62-63. Where the standard is probable cause, a
search or seizure of & person must be supported by probable
cause particularized with respect to that person, This re-
quirement cannot be undercut or avoided by simply pointing
to the fact that coincidentally there exists probable cause to
search or seize another or to search the premises where the
person mey happen to be. The Fourth and Fourteenth
Amendments protect the “legitimate expectations of privacy”
of persons, not places. See Rakas v. Iihinois, 438 U, 5. 128,
138-143, 148-140; Kotz v. United Stafes, 389 U. B, 347,
dal-3a2.

Each patron who walked into the Aurors Tap Tavern on
March 1, 1976, was clothed with constitutional protection
against an unreasonable search or an unreasonable seizure.

5 Ybarrs concedes that the warrant @sued on Murch 1, 1076, was sup-
ported by probahle cause insofar as it purported to anthorize a search of
the premises of the Auvrora Tap Tavern and a search of the person of
"Qreg,” the bartender,
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Thet individualized protection was separate and distinet from
the Fourth and Fourteenth Amendment protection possessed
by the proprietor of the tavern or by “Greg.” Although the
search warrant, issued upon probable cause, gave the officers
authority to search the premises and to search “Greg,” it gave
them no authority whatever to invade the eonstitutional pro-
tections possessed individually by the tavern's customers.*
Notwithstanding the absence of probable cause to search
Ybarra, the State argues that the action of the police in
searching himn and seizing what was found in his pocket was
nonetheless eonstitutionally permissible. We are asked to
find that the first pat-down search of Ybarra constituted a
reasonable frisk for weapons under the doetrine of Terry v.
©hio, 302 U. 8. 1. If this finding is made, it is then possible
to conclude, the State argues, that the second search of Ybarra
was constitutionally justified. The argument is that the pat-
down yielded probable cause to believe that Ybarra was carry-
ing narcotics, and that this probable cause constitutionally
supported the second search, no warrant being required in
light of the exigencies of the situation eoupled with the ease
with which Ybarra could have disposed of the illegal substanee.
We are unable to take even the first step required by this
argument. The initisl frisk of Ybarra was simply not sup-
ported by a reasonable belief that he was armed and presently
dangerous, a belief which this Court has invariably held must

# The Fourth Amendment dirocts that “no Warnints shall jssue, bui upon
probable cauwse . . . and purtioulurly deseribing the place to be searched,
and the penons or things to be sired” Thus, “open-ended” or “general”
warrants are eonstitutionally prohibited. Bee Lo-Ji Solew, Inc. v. New
Fork, — U. 8, —; Marshall v. Barlow's, Inc., 436 U, 8. 307, 311; United
Stales v. Chaddirick, 4338 U, 8. 1, 7-8; Stanford v. Tezas, 378 U, 8. 470,
480452 It follows thst a warmnt fo sesrch o plice canool normally
be constried to wuthorize a search of ench Individual in that place. Suel
searohes would have to be supported by individualised probable cause,
aod generally by a wartaut speesfienlly authorizing sueh sewrches,

|
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form the predieate to a pat-down of a person for wespons.'
Adams v. Wilhams, 407 U. 8. 143, 146; Terry v. Ohio, supra,
302 U. 8, at 21-24, 27. When the police entered the Aurora
Tap Tavern on March 1, 1878, the lighting was sufficient for
them to observe the customers. Upon seeing Ybarra, they
neither recognized him 88 a person with a eriminal history
nor had any particular reason to believe that he might be in-
clined to assault them. Moreover, as police agent Johnson
later testified, Ybarra, whose hands were empty, gave no indi-
eation of possessing & weapon, made no gestures or other
actions indicative of an intent to commit an assault, and
acted generally in 8 manner that was not threatening., At
the suppression hearing, the most agent Johnson could point
to was that Ybarra was wearing 8 %-length lumber jacket,
clothing which the State admits could be expected on almost
any tavern patron in [linois in early Mareh. In short, the
State is unable to articulate any specifie fact that would have
justified a police officer at the scene in even suspecting that
Ybarra was arined and dangerous.

The Terry case created an exception to the requirement of
probable cause, an exception whose “narrow scope” this
Court "has been careful to maintain.”* Under that doetrine
a law enforcement officer, for his own protection and safety,
may conduct & pat down to find weapons that he reasonably
believes or suspects are then in the possession of the person
he has accosted. See, e. g, Adams v. Williams, supra (at
night, in high-crime distriet, lone police officer approached
person believed by officer to possess gun and narcotics).
Nothing in Terry can be understood to allow & generalized
“cursory search for weapons” or, indeed, any search whatever

# Binee we conclde thuat the initial pat down of Yharra was oot justified
under the Fourth and Fourteruth Amendmants, we need not decide whether
or not the presssee on Yharma's person of “s cigaretie pack with objects
In it" vielded probable cauwse to believe that Ybsrra was carrying aoy
Wegal silwtance.

® Dunarwny v, New York, — U, 8, —,—.
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for anything but weapons. The “narrow scope” of the Terry
exception does not permit a frisk for weapons on less than
reasonable belief or suspicion directed at the person to be
frisked, even though that person happens to be on premnises
where an guthorized narcotics search is taking place,

What has been said largely disposes of the State’s second
and alternative arguiment in this case, Emphagizing the im-
portant governimental interest “in effectively controlling traf-
fic in dangerous, hard drugs” and the ease with which the
evidence of narcotics possession may be concealed or moved
around from person to person, the State contends that the
Terry “reasonable helief or suspicion” standard should be
made applicable to aid the evidence-gathering function of the
search warrant, More precisely, we are asked to construe
the Fourth and Fourteenth Amendments to permit evidence
searches of persons who, at the commencement of the search,
are on “compact” premnises subject to a search warrant, at
least where the police have a “reasonable belief” that such
persons “‘are connected with” drug trafficking snd “may be
concealing or carrying away the contraband.”

Over 30 years ago, the Court rejected a similar argument
in United States v. In Re, 332 U. 8. 581, 583-587. 1In that
case, a federal investigator had been told by an informant
that a transaction in counterfeit gasoline ration coupons was
going to ocecur at a particular place, The investigator went
to that loeation at the appointed time and saw the ear of one
of the suspected parties to the illegal transaction. The inves-
tigator went over to the car and observed a man in the
driver's seat, another man (Di Re) in the passenger’s seat,
and the informant in the back, The informant told the
investigator that the person in the driver's seat had given him
counterfeit coupons. Thereupon, all three men were arrested
and searched, Among the arguments unsuccessfully advanced
by the Government to support the constitutionality of the
search of Di Re was the contention that the investigator could
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lawfully have searched the car, since he had reasonable cause
to believe that it contained contraband, and correspondingly
could have searched any occupant of the car because the con-
traband scught was of the sort “which eould easily be con-
cealed on the person,” ™ Not deciding whether or not under
the Fourth Amendment the ear could have been searched,
the Court held that it was “not convinced that a person, by
mere presence in a suspected car, loses immunities from
search of his person to which he would otherwise be entitled.”

The Di Re case does not, of course, completely control the
case at hand. There the Government investigator was pro-
ceeding without & search warrant, and here the police pos-
gessed a warrant authorizing the search of the Aurora Tap
Tavern, Moreover, in D1 RBe the Government conceded that
its officers could npt search all the persons in & house being
searched pursnant to & search warrant.! "The State makes no
such concession in this case. Yet the governing principle
in both cages is basically the same, and we follow that prin-
ciple today., The “long prevailing” constitutional standard
of probable cause embodies * ‘the best compromise that has
been found for secommodating the[] often opposing interests’

T United States v. Di Re, 332 U. 8. 381, 586,

¥ Id., at 58T,

B4Tha Government save it would not contend that, srmed with s search
warrint for o remdence only, it could ssurch all pervons found in it. But
on oceupant of o house could be ueed to conceal this contraband on his
porson quite ws readily a4 cun un occupant of o our, Neerssity, an argu-
ment advanced in support of this search;, would seem s strong s reason
for searcling guests of u house for which & sedreh warrant had issued as
for search of guests in o eur for which none had been ivsued. By o purity
of ressoning with that on which the Government diselaims the right to
geprrh oceapants of o house, we suppose the Government wolld not eon-
tend that if it had o valid seaech warrant for the our only it could sesrch
the aeenports a2 an ineident to it: execution. How then eould we zay
that the right to seareh a car without s warrant confers greater latitude
to search ocoupants thun o sewrch by warrant would permit?? 382 U. 8,
ui SAT.
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in ‘safeguard[ing] citizens from rash and unreasonable inter-
ferences with privacy’ and in ‘sesk{ing] to give fair leeway focg
enforeing the law in the community’s protection.”” ™
For these reasons, we conclude that the searches of Ybarra
and the seizure of what was in his pocket contravened the
Fourth and Fourteenth Amendments™ Accordingly, the
judgment is reversed and the case is remanded to the Appel-
late Court of Illinois, Second District, for further proceedings
not inconsistent with this opinion.
s iz 30 ordered,

1 Dunaway v. New York, — U, 8, ot —, quoting Brinegar v. Lnited
States, 338 T1. 8, 100, 170,

The crommstanees of this case do not romotely approseh those in which
the Court haw suid that o search may be made on less than probabls
cuume, In nddition to Terry v, Ofio, supra, gee, ¢ g., Delaware v, Prouse,
— 11, 8. = Marahail v, Barioir's, fnc,, 436 U, 8, 307; Unjted States v,
Martinee-Fuerte, 428 U, 8. 544; Scuth Dakota v. Opperman, 4258 T 8.
36d; Uniterd Stater v. Brgnoni-Ponce, 422 U, 8. 873; Undled States v.
Bimeefl, 408 T, 8, 311; Comara v. Municipal Cowrt, 387 U, 8. 523,

1 Chir decinion last Torm in Mishigan v, De Filippo, — 17, 8, — does not,
point in & different direetion. There we held that the Fourth and Four-
teenth Amendments had not been violated by nn arrest based on s police
officer’y probuble cavse to believe that the suspect had committed or was
committing & substantive eriminal offense, even though the statute ereating
the offense wod subsequently declared uneonstitutional, Here, the police
officers noted dn the strength of I, Rev, Btat, ch, 38, § 1089, but
that statute does not define the elements of & substantive eriminal offense
under state law. The statute purports instesd to muthorize the police in
gome eircumstances to moke searches and seizures withont probable cause
and without sewrnh warrante. This state law, therefore. falls within the
entegory of statutes purporting to authorise searehes without probabie
cuuse, which the Court has not hesitated to hold invalid us suthority for
unconstititional searches. See, o, g., Torres v. Puerto Rico, — U, 8. —;
Almeida-Sancher v. United States, 413 U. 8. 266: Sibron v, Nexw Vork,
362 1. 8. 40; Berger v. New York, 388 U. B, 41.
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On March 1, 1978, agents of the Illinecis Bureau of Investi- W

gation execubed & seamh warrant in the Aurora Tnp in Aurora,
IIl. The warrant was based on information given by & con-
fidential informant who said that he had seen heroin on the
person of the bartender and in a drawer behind the bar on at
least ten occasions. Moreover, the informant advised the
affinnt that the bartender would have heroin for sale on
March 1. The warrant empowersd the police to search the
Aurors Tap and the person of “Greg"” the bartender.

When police arrived gt the Aurora Tap, a drab, dimly lit
tavern, they found about a dozen or so persons standing or
gsitting at the bar. The poliee announced their purpose and
fold everyone &t the ber to stand for a pat-down search.
Agent Jerome Johnson, the only officer to testify in the
proceedings below, explained that the initial search was a frisk
for weapons to protect the officers executing the warrant.
Johnson frisked several patrons, including petitioner Ybarra.
During this pat-down, Johnson felt “s cigarette package with
objects in it” in Ybarra's front pants pocket. He finished
frisking the other patrons, and then returned to Yharra. At
that time, he frisked Yharra once again, reached mto Yharra's
pocket, and removed the cigareite package that he had felt
previously. The package, upon inspection, eonfirmed the offi-
car's previously aroused suspicion thet it contamed not ciga-
rettes but packets of heroin.
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Confronted with these facts, the Court concludes that the
poliee were without suthority under the warrant to search any
of the patrons in the tavern and that, absent probable cause
to believe that Ybarra possessed contraband, the search of
his person violated the Fourth and Fourteenth Amendments,
Because I believe that this analysis is faulty, I dissent.

The first question posed by this case is the proper scope of
a policeman's power to search pursuant to a valid warrant.
This Court has had very few opportunities to consider the
scope of such searches, An early case, Marron v. United
States, 275 U, 8, 192 (1927), held that police could not seize
one thing under a search warrant describing another thing.
See also Steele v. United States, 267 U, 8, 408 (1025) (war-
rant authorizing search of building used as a garage empowers
police to search connecting rooms). Three other cases, Ber.
ger v. New York, 388 U, 8. 41 (1987); United States v. Kahn,
415 U, 8. 143 (1074); and United States v. Donovan, 428
U. 8. 413 (1077), examined the scope of & warrant in the
context of electronic surveillance. A number of cases in-
volving warrantless searches have offered dicta on the subjeet
of searches pursuant to & warrant, See, ¢, g., Bivens v. Siz
Unknown Agents, 403 U, 8, 388, 394, n, 7 (1971) (Fourth
Amendment confines officer executing s warrant “strictly
within the bounds set by the warrant”), Closest for our pur-
poses, though concededly not dispositive, is United Stales v.
DiRe, 332 U, 8. 381, 687 (1848), a rase involving the war-
rentless search of an occupant of an automobile, In that case
the Court suggested that police, “armed with a search warrant
for & residence only,” could not search “all persona found” in
the residence,

Faced with such a dearth of authority, it makes more sense
than ever to begin with the language of the Fourth Amend-
ment itself: -

“The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches
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and seizures, shall not be violated, and no Warrants shall
issue, but upon probable cause, supported by Oath or
affirmation, and particularly deseribing the place to be
searched, and the persons or things to be seized.

As often noted, the amendment consists of two independent
clauses joined by the conjunction “and.” See, e, g., Go-Bart
Co. v, United States, 282 U. 8. 344, 356-3537 (1981). The first
clause forbids “unreasonable searches and seizures” of "per-
sons, houses, papers, and effects. . . ." The second clause
deseribes the circumstances under which & search warrant or
arrest warrant mey issue, requiring specifieation of the place
to be searched as well as the persons or things to be seized.
Much of the modern debate over the meaning of the Fourth
Amendment has focused on the relationship between the rea-
sonableness requirement and the warrant requirement. In
particular, the central question has been whether and under
what circumstances the police are entitled to eonduct “rea-
sonahle” searches without first securing a warrant. As this
Court has summarized:
“Some have argued that s determination by a magistrate
of probable cause as a precondition of any search or
seizure is so essentinl that the Fourth Amendment is
violated whenever the police might reasonably have ob-
tained s warrant but failed to do so, Others have argued
with equal force that s test of reasonableness, applied
after the fact of search or seizure when the police attempt
to introduce the fruits in evidenee, affords ample gafe-
guard for the rights in question, so that ‘[t]he relevant
test ia not whether it is reasonable to procure & warrant,
but whether the search was reasonable.'” Coolidge v.
New Hampshire, 403 U. S. 443, 474 (1971), quoting
United States v. Rabinowitz, 339 U. 8. 56, 66 (1950).

Mn. JusTice STEWART explained the current aecommodation
of the two clauses in Katz v, United Stafes, 389 U, 8. 347,
357 (1967): “searches conducted outside the judicial proeess,
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without prior approvel by judge or magistrate, ere per se
unreasonable under the Fourth Amendment—subject only to
a few specifically established and well-delineated exeeptions.”
RBea alsn Sehnecklofh v, Bustamonte, 412 17 8 218 218 (1873).

Here, however, we must look to the language of the Fourth
Amendment to answer & wholly different question: whether
and under what circumstances the police may search a person
present at the place named in & warrant. In this regard, the
second clause of the Amendment, by itself, offers no guidance,
It is merely a set of standards that must he met before a
search warrant or arrest warrant may “issue,” The restrie-
tions on & policeman’s autherity to search pursuant to a
warrant derive, of course, from the first clause of the Amend-
ment, which prohibits all “unreasonable” searches, whether
those searches are pursuant to & warrant or not. See Go-
Bart Co. v. United States, supra, at 357. Reading the two
clauses together, we can infer that some searches or seizures
are per se unreasonable: searches extending beyond the place
specified, ef, Steele v, United States, supra, or seizures of
persons or things other than those specified. Cf. Marron v.
[United States, supra, No such presumption is available to
Yharra here, however, because the second elanse of the amend-
ment does not require the warrant to speeify the “persons”
to be searched. As this Court has noted in the context of
electronie surveillance, * ‘[t]he Fourth Amendment requires
s warrant to describe only “the place to be searched and the
perzons or things to be seized," not the persons from whom
things will be seized.!” United Stntes v. Kohn, 415 U, 8. 143,
155, n. 15 (1874), quoting United States v. Fiorelln, 468
F.2d 688, 691 (CA2 1972).

Nor, as & practical matter, could we require the police to
specify in advanee all persons that they were going to search
at the time they execute the warrant, A search warrant is, by
definition, an anticipatory authorization. The police must
offer the magistrate sufficient information to confine the
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search but must leave thernselves enough flexibility to react
reasonably to whatever situation confronts them when they
enter the premises. An absolute bar to searching persons not
named in the warrant would often allow a person to frustrate
the search simply by placing the contraband in his pocket. T
cannot subseribe to any interpretation of the Fourth Amend-
ment that would support such a result, and I doubt that this
Court would sanction it if that precise fact situation were
before it,

Reeognizing that the authority to search premises must,
under some eircumstances, include the authority to search
persons present on those premises' courts and legislatures
have struggled to define the precise contours of that power,
Some courts, for example, have required an indication that
the person searched had a “eonnection” with the premises.
See, e, g., Purkey v. Mabey, 33 Idaho 281, 193 P. 79 (1920);
State v, Massie, 35 W, Va, 233, 120 8, E. 514 {1923). These
courts do not explain, however, what form that connection
must take or how it might manifest itself to the police. Some
States have relied on the Uniform Arrest Aect, which allows
police executing a warrant to detain and question a suspicious
person for up to two hours. See, e. g., State v, Wise, 284 A,
2d 292 (Del. 1971). Proponents of this approach fail to ex-
plain, however, how detention for questioning will produce
any hidden eontraband. Moreover, in light of the Fourth
Amendment’s requirement that the warrant specify the person
to be “seized,” it is at least arguahle that this approach sub-
stitutes a greater constitutional intrusion for a lesser. Beveral
other States, Ilinois included, have simply passed over the
constitutional question by identifying the permissible purposes

1As even a critie of the approsch employed by the eourt below ad-
mitted, “a realistic appreiza] of the zituniion facing the officer executing
a esarch warrant compels the conclusion that undet some cirotimstances o
right to search cecupants of the place nomed in the warrant is essentinl”
LuFave, Bearch and Seisure: “The Courss of True Law . ., Has Not | ..
Run Bmooth,” 1966 Il 1. Rev. 266, 272
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for a search without specifying the circumstances under which
that search can be condueted, IMinois' provision, for example,
permita an officer to search persons present on the named
premises

“(a) to protect himsel from attack, or

“(b) to prevent the disposal or concealment of any in-
strurnents, articles or things partioularly deseribed in the
warrant.” I1l. Rev. Stat. 1975, ch, 88, par. 108-0,

The generality of these attempts to define the proper limits
of such searches does not mean of course, that no limita exist.
A person does not forfeit the protection of the Fourth Amend-
ment merely because he happens to be present during the
exeention of a search warrant, To define those limits, how-
ever, this Court need look no further than the first clause of
that Amendment and need ask no question other than
whether, under all the circumstances, the actions of the police
in executing the warrant were reasonable, Significantly, the
concept of reasonableness in this context is different from the
prevailing concept of reasonableness in the context of warrant-
less searches, In that latter context, as noted earlier, there
is 8 tension between giving full scope to the authority of
police to make reasonahle searches and the inferred require-
ment that the police secure a judicial approval in advance of
a search. In the past we have resolved that tension by allow-
ing “jealously and carefully drawn” exeeptions to the warrant
requirement, See Jones v. United States, 357 U, 8, 493, 499
(1958); Kats v. United States, supra, at 357. The rationale
for drawing these exceptions closely is obvious. Loosely
drawn, they could swallow the warrant requirement itself,

In this case, however, the warrant requirement hes been
fully satisfied. As a result, in judging the reasonableness of
the search pursuant to the warrani, we need not measure it
against jealously drawn exceptions to that requirement. Only
ance before, to my knowledge, has this Court been relieved of
concern for the warrant requirement to the extent that we
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could give full scope to the notion of reasonableness. In
Terry v. Ohio, 382 . 8. 1 (1968}, this Court considered the
applicability of the Fourth Amendment to an on-the-street
encounfer between a policeman and three men who had
aroused his suspiciong, In upholding the ensuing “stop and
frisk,” this Court found the warrant requirement completely
inapposite beeause “on-the-spot” interactions between police
and eitizens “historically [have] not been, and as a practieal
matter eould not be, subjected to the warrant procedure.”
392 T, 8, at 20. The conduet in question had to be judged
solely under “the Fourth Amendment’s general proseription
against unreasonable searches and seizures.” [bid.

The petitioner in Terty had sought a “rigid all-or-nothing
model of justifieation and regulation under the [Fourth]
Amendment,” a model allowing the poliee to search some in--
dividuals eompletely and other individuals not at all. Such
a model, however, would have averlooked “the utility of limi-
tations upon the scope, as well as the initiation, of police
actions as & means of constitutional regulation,” 382 ¥, 8.,
at 17, This Court, therefore, opted for a flexible model bal-
ancing the scope of the intrusion against its justifieation:

“In order to assess the reasonableness of [the challenged
aearch] as s general proposition, it i3 necessary ‘first to
focus upon the governmental interest which allegedly
jnstifies the official intrusion upon the conatitutionally
protected interests of the private citizen,' for there s 'no
ready test for determining reasonableness other than by
balancing the need to search [or aeize] against the inva-
gsion which the search [or geizure] entails’"” 392 U, 8.
at 21 quoting Camara v. Municipal Court, 387 U. 8. 523,
534535, 536-537 (1967},

In the present cage, Ybarra would have us eschew such flex-
ihility in favor of & rule allowing the police to search only
those persons on the premises for whom the police have prob-
able cause to believe that they possess contraband. Presum-
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ebly, such a belief would entitle the police to search those per-
sons completely, But such a rule not only reintroduces the
rigidity eondemned in Terry, it also renders the existence of
the search warrant irrelevant, Given probable cause to be-
lieve that & person possesses illegal drugs, the police need no
warrant to conduet a full body search. They need only arrest
that person and conduet the search inecident to that arrest.
See Uhgmel v. California, 305 U, 8, 752, 763 (1666). It
ghould hot matter, of conrse, whether the arrest precedes the
search or vice versa, Hee, e. g, United States v, Gorman, 355
T. 2d 151, 159 (CA2 19656); Holt v. Simpson, 340 F, 2d 853,
856 (CA7 19€656).

As already noted, I believe it error to analyze this rase as
if the police were under an obligation to act within cne of
the narrow exceptions to the warrant requirement, yet this is
precisely what Ybarra would have us do. Whereas in Terry
the warrant requirement was inapposite, here the warrant re-
quirement has been fully satisfied. In either case we should
give full scope to the reasonableness requirernent of the first
elause of the Fourth Amendment. Thus, in judging the rea-
sonableness of 8 search pursuant to a warrant, which search
extends to persons present on the named premises, this Court
should consider the scope of the intrusion as well as its
justification.

Viewed sequentially, the actions of the police in this case
satisfy the scope/justification test of reasonableness established
by the first clause of the Fourth Amendment as interpreted
in Terry. The police entered the Aurora Tap pursuant to
the warrant and found themselves confronting a dozen people,
all standing or sitting at the bar, the suspected location of
the contraband. Because the police were aware that heroin
was being offered for sale in the tavern, it was quite reason-
ghle to assume that any one or more of the persons at the
bar eould have been involved in drug trafficking. This as-
sumption, by itself, might not have justified a full-scale search
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of all the individuals in the tavern. Nevertheless, the police
also were quite conscious of the possibility that one or more
of the patrons could be armed in preparation for just such an
intrusion, In the narcotics business, “firearms are as much
‘tools of the trade' as are most commonly recognized articles
of narcotics paraphernalia.” United States v. Oates, 560 F.
2d 45, 62 (CA2 1977). The potential danger to the police
executing the warrant and to innocent individuals in this
dimly lit tavern esnnot be minimized. By econducting an
immediate frisk of those persons at the bar, the police elimi-
nated this danger and “froze” the area in preparation for the
search of the premises,

Ybarra contends that Terry requires an “individualized”
suspicion that a particular person is armed and dangerous.
While this factor may be important in the ense of an on-the-
street stop, where the officer must articulate some reason for
singling the person out of the general population, there are
at least two reasons why it has less significance in the present
situation, where execution of a valid warrant had thrust
the police into a eonfrontation with a small, but potentially
dangerous, group of people. First, in place of the requirement
of “individualized suspicion” as & guard against arbitrary
exercise of authority, we have here the determination of &
neutral and detached magistrate that a search W mecessary.
As this Court noted in Fisher v. United States, 425 U. 8. 391,
400 (1976), the Framers of the Fourth Amendment “struck
& balance so that when the State’s reason to believe inerimi-
nating evidence will be found becomes sufficiently great, the
invasion of privacy becomes justified and & warrant to search
and seize will issue.” The question then becomes whether,
given the initial decision to intrude, the scope of the intrusion
is repsonable.

In addition, the task performed by the officers executing a
search warrant i# inherently more perilous than iz &
encounter on the street. The danger iz greater “not only

womentary |
-
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because the suspect and the officer will be in close proximity
for a longer period of time, but also . . . because the officer’s
investigative responsibilities under the warrant require him to
direct his attention to the premises rather than the person.”
W. LaFave, SBearch & Seizure § 4.9, at 150-151 (1978). To
hold a pelice officer in such a situation to the same standard
of “individualized suspicion” as might be required in the
case of an on-the-street stop would defeat the purpose of
gauging reasonableness in terms of all the eirecumstances sur-
rounding an eneounter.

Terry suggests an additional! factor that eourts must con-
sider when confronting an allegedly illegal frisk for weapons.
As this Court admitted in that case, “[t]he exclusionary rule
has its limitations , . . as a tool of judicial control.” 392
1. 8, at 13. Premised as that rule is on the hypothesis that
police will avoid illegal searches if threatened with exclusion
of the fruits of such searches, “it iz powerless to deter inva-
gions of constitutionally guaranteed rights where the police
either have no interest in prosecuting or are willing to forgo
succesaful prosecution in the interest of gerving some other
goal.” JId., at 14, Where, as here, & preliminary frisk is
based on an officer’s well-honed sense of self-preservation, [
have little doubt that “the [exclusionary] rule is ineffeetive as
g deterrent.” [d., at 13.

Mesasured against the purpose for the initial search is the
scope of that search, T do not doubt that a pat-down for
weapons is a substantial intrusion into one’s privacy. See
Terry v. Ohio, supra, 8t 17, n. 13. Nevertheless, such an in-
trusion was more than justified, under the eircumstances here,
by the potential threat to the lives of the searching officers and
innocent bystanders, In the rubrie of Terry itself a “man of
reasonable eaution” would have been warranted in the belief
that it was appropriate to frisk the 12 or so persons in the
vicinity of the bar for weapons. See 392 U, 8., at 21-22.
Thus, the initial frisk of Yharra was legitimate.
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During this initial pat-down, Officer Johnson felt something
suspicious: & cigarette package with objeets in it. The record
below is not entirely clear as to the shape or texture of the
objeets, but it is clear that Officer Johnson had at least a sub-
jeetive suspicion that the objects were packets of heroin like
those described in the warrant. He testified. for example,
that after patting down the other persons at the bar, he re-
turned directly to Ybarra to search him “for controlled sub-
stances,”  App., at 499, At this point, he reached into
Ybarra's pants pocket, removed the cigarette package, and
eonfirmed his suspicion,

While the test of reasonableness under the Fourth Amend-
ment is necessarily objective as opposed to subjective, see
Terry v. Ohio, 392 U, 8., at 21-22, Officer Johnson's subjective
suspicions help fill out his eryptie deseription of the “objects”
that he felt in Ybarra's pocket. The objects clearly did not
feel like cigarettes® In this case we need not decide whether,
as a general rule, an officer conducting an on-the-street frisk
under Terry can carry his search into the pockets of a suspect
to examine material that he suspects to be contraband, We
are dealing here with a case where the police had obtained a
warrant to search for precisely the item that Officer Johnson
suspected was present in Ybarra's pocket. Whether Officer
Johnson’s level of certamty could be labeled “probable cause,”
“reasonable suspicion,” or some indeterminate, intermediate
level of cognition, the limited pursuit of his suspicions by
extracting the item from Ybarra's pocket was reasonable,
The justification for the intrusion was linked closely to the
terms of the search warrant; the intrusion itself was carefully
tailored to conform to its justifieation.

*1In fact, Officer Johnson did testify that the objects felt exuetly like
what they were: heroin. Bee App, p. 9 ("I felt some abjects that T felt
to be herain”). See also App, p. 50 (“T felt objects in hie pocket which
I helieved—"). In both enscs defense eounsel interposed objections to
(fficer Johnson's charncterization of the objects, which objections the trial
court sustained,
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The courts below reached a similar conelusion. The trial
eourt noted correctly that “[i]t might well not be reasonable
to search 350 people on the first floor of Marshall Field, but
we're talking about, by deseription, a rather small tavern,”
Hee App., p. 43. The question, as understood by the trial
eourt, was the “reasonableness” of the intrusion under all the
surrounding circumstances. Jfbid. The Tllincis Court of
Appeals agreed, Tn an earlier case, People v, Pugh, 60 TIL
App. 2d 312, 217 N, B, 2d 657 (1960), the Court of Appeals
had coneluded that the police acted reasonably in searching
the brother of the owner of the named premises during the
execution of a zearch warrant for narcotics. Aeccording to the
Court of Appeals in that ease, "[t]he United States Constitu-
tion prohibits unreasonable searches . . . ; the search of Ray-
mond Pugh under the eircumstances of this case eannot be so
classified,” Fd,, at 316, 217 N. E. 2d, at 559. In this case,
the Court of Appeals relied expressly on the holding and rea-
soning in Pugh and found no constitutional violation in the
searches of Ybarra. These findings should not be overturned
lightly.

I would conclude that Officer Johnson, acting under the
authority of a valid searech warrant, did not exeesd the rea-
sonable scope of that warrant in locating and retrieving the
heroin seereted in Ybarra's pocket. This is not a ease where
Ybarra’s Fourth Amendment rights were at the merey of
overly zealous officers “engaged in the often competitive enter-
prise of ferreting out crime.” Johnson v. United Siafes, 333
U. 8. 10, 13-14 (1948). On the contrary, the need for a
search was determined, as contemplated by the second clause
of the Fourth Amendment, by & neutral and detached magis-
trate, and the officers performed their duties pursuant to their
warrant in an appropriate fashion. The Fourth Amendment
requires nothing more,
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Dear Potter,
Please join me,

Sincerely yours,
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October 30, 1979

78=5937 Ybarra v. Illincis

Dear Potter:

If we can resglve one small problem, I will be
happy to ijoin your opinion,

There are eituations where I think perhaps all of
us would agree that police, on the basis of a proper warrant,
could search everyone in a particular place without an
individualized warrant.

Examples include a place used by "pushers" to pick
up their quota of heroin; an unlicensed gambling operation; a
place that "fences™ stolen goodse; house of prostitution; etc.

Although your opinion is narrowly written, it may
be prudent to make clear that this {a not the kind of case
mentioned above, Indeed, it seems to me that at least
arquably the last sentence in note 4 (page 6) might be
construed as precluding the search of anyone in the absence
of an individualiged showing of probable cause,

What would you think of substituting for that
sentence something along the following lines:

“The warrant for the Aurora Tap Tavern provided no
basis for departing from the usual rule that a
warrant to search a place does not authorize a
gearch of unnamed individuals in that place.
Consequently, we need not consider situations where
the search of unnamed persong in a place may be
justified pursuant to a warrant stating probable
cause to believe that persons who frequent the
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Dear Potter:

I agree.
Sincerely,

Mr. Justice Stewart

cc: The Conference
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Dear Bill:
Please join me in your dissent.

Sincerely,
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Mr Justice Rehnquist
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Dear Potter:
Please join me.
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November 20, 1979

Re: 78-5937 - Ybarra v. Illinois

Dear Bill:

. I am generally in accord with your careful,
analytical dissent but I also have a "bone in my
throat" on the subject that will not gquite go down or up.
I hope to have something put together and ready later
today. As I often do with concurring opinions I write

out, this one may not see the light of day.

%

Rega ds,

Mr., Justice Rehnguist
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Dear Bill:
Please join me in your dissent. I have decided

also to publish one of my own.

Regards,

Mr, Justice Rehnquist
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