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l. SUMMARY: Whether a Tennessee statute that authorizes
e ———

the use of deadly force as a last resort tc apprehend a
F—__WW

nondangerous suspect fleeing a nonviolent felony violates either
_—_'_-_-"_-“-'*‘_‘—-\—-_ﬂ—_'—_"h——-————-‘n—m

the Fourth Amendment or the Due Process Clause,
i '_-____-_-__---\—'-'-'_-'h—-—'-'_-l-'.l" :
2. FACTS AND DECISION BELOW: On the night of October 3,

1974, two Memphis police officers responded to a call from a

person who reported that a burglary was underway next door. One
of the officers wént around to the back of the house, heard the

door slam, and saw a figure running to the back of the lot. The
f

Fs
officer shone a light on the suspect, and could see that he was a

youth {15 years old} and apparently unarmed. As the boy jumped
T —— s e e et P E———

to get over the back fence, the officer fired at the upper part

e e s ——

of the boy's body, because he believed the boy would elude

capture in the dark once he was over the fence.
The officer was following standard procedure, because a

Tennessee statute has been interpreted as allowing the use of
F___‘_'_'-'__q-

deadly force against a fleeing felon rather than running the risk

—-...—-—'—'-—-—'-'_'_'_-_-‘—"_-"-4

of allowing him tc escape. TEat statute provides:

If, after notice of the intention to arrest the

defendant, he either flee or forcibly resist, the

officer may use-+all the necessary means to effect the

arrest. ) ”

The statute allows an officer to use deadly force as a last
resort to effect an arrest when no other means of apprehension is

“————e"'"\.-\_.—-ﬂ'\.-ﬂ__—._______-.—__________F_____-___

available.

In 1975, the decedent's father brought a § 1983 action
against the City and the police department, as well as a number
of police officials and the police”officer who killed the

suspect, to recover damages for wrongful death caused by



e

violations of the Fourth, Eighth, and Fourteenth Amendments. The
defendants other than the officer were joined on the ground that
their failure to exercise due care in hiring, training, and
supervising the officer made them egually responsible for the

death. A decision in favor of defendants was affirmed against
SIS el e S

the individual defendants, but remanded as against the City for

reconsideration in light of ‘Monell v. Department of Social

Services, 436 U.S5. 658 (1978). On remand, the DC held that the

———ee e

statute was not unconstitutional and the City was therefore not

liable. On appeal, the CA6 held that the law authorized seizures
P

[

unreasonable under the Fourth Aﬁédment and violative of the Due
EOREPIN Sneer C

Process Clause as well.

The CA first noted that killing a person constitutes a
~—

7 ‘ggizugs: The CA rejected the State's reliance on the English
WJAJJJHJR common law, which authorized the use of deadly force against

ﬂa/~dsuspects fleeing from any felony. The court noted that this rule

1Ti:;jﬁ€*djgexisted at a time when all of the small number of felonies were
capital crimes. The court stated that it is inconsistent with
the rationale of the common law "to permit the killing of a
fleeing suspect who has not committed a life endangering or other
capital offense and who we cannot say is likely to become a
danger to the community if he eludes immediate capture.® The CA
observed that the Eighth Circuit in Mattis v. Schnarr, 547 F. 24

1007 (Bth Cir. 1976), vacated as moot sub nom., Ashcroft v.

Mattis, 431 U.S5. 171 (1277) (per curiam), had held a similar
Missouri statute unconstitutional as a matter of substantive due

process because the historical basis for permitting the use of
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- —

deadly force against nonvioclent fleeing felons has been
substantially eroded.
The CA could find only one appellate decision that had

e e —

addressed the Fourth Amendment limitations on the use of deadly

——

——

force to capture a fleeing suspect. In Jenkins v, Averett, 424

F. 2d 1228 (1970), the CA4 held that the Fourth Amendment "shield
covers the individual's physical integrity." The CA6 here
concluded that the statute was invalid because it was tn?
disproportionate, in that it does not make distinctions based on
the magnitude of the offense or on the need to apprehend the

suspect. #hé CA hela that before taking the drastic measure of

using deadly force as a last resort against a fleeing suspect,
— e e e —
officers should have probable cause to believe that the suspect

poses a threat to the safety of the officers or a danger to the

community if left at large. Use of deadly force on less

information is unreasonable under the Fourth Amendment.

The CA alsoc found Ehat a sim{iEF result was mandated under

the Due Process Clause. The court held that befn;;h;Ee state can
deprive a person of the fundamental right to life it must
demonstrate a compelling interest. Laws that infringe
fundamental rights must be narrowly drawn, and this statute is
not. The state's interest is compelling only when the fleeing
felon poses a dangef‘to the safety of others,

The CA held that the Mcdel Penal Code contains an accurate
statement of constitutional limitations on the use of deadly

force:



B

The use of deadly force is not justifiable ... unless
(i) the arrest iz for a felony, and (ii) the person
effecting the arrest is authorized to act as a peace
officer or is assisting a person whom he believes to be
authorized to act as a peace officer; and {(iii) the
actor believes that the force employed creates no
substantial risk of injury to innocent persons; and
(iv) the actor believes that (1) the crime for which
the arrest is made involved conduct including the use
or threatened use of deadly force; or (2) there is a
substantial risk that the person to be arrested will
cause death or serious bodily harm if his apprehension
is delayed.

Model Penal Code § 3.07(2) (b) (Proposed Official Draft,
1962) .

The CA noted that its decision was in conflict with a CA2
decision that had declined to adopt the Model Penal Code test.

See Jones v, Marshall, 528 F. 24 132 (1975).

The CA went on to conclude that the City could not claim a
good-faith defense based upon its reliance on the state statute.

3. CONTENTIONS: The State argues that the decision below

calls into gquestion similar laws in 24 states, The Fourth
Amendment does not proscribe the use of deadly force as a
necessary last resort to capture a suspect whom police have
probable cause to believe committed a felony. The guestion of
when deadly force should be applied is one of public policy that
should be entrusted to the legislature. The CAE had previously

upheld the statute in Wiley v. Memphis Police Department, 548 F.

2d 1247, cert. denied, 434 U.5. 822 (1977), and in Beech v.

Melancon, 465 F. 2d 425 (1972), cert. denied, 409 U.S5. 1114

{1973). The decision extends unwarranted constitutional

protection to the felon as a matter of constitutional law.
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Resp argues that there is no conflict with Jones v.

Marshall, because that case was decided before Monell and decided

only that a police cfficer was privileged under § 1983 to use
force. The deadly force policies of over 70% of large cities
would not permit such force to be used in a case such as this
one, The clear position of the organized, professional police
community refutes the state's argument that effective law
enforcement will be hampered without the authority to shoot
nondangerous fleeing felony suspects.

The Memphis Police Department has a history of relying on
deadly force to a far greater degree than necessary. Moreover,
the policy discriminates on the basis of race, because blacks are
shot at a much higher freguency than whites.

4. DISCUSSION: The guestion here seems substantial. On

the one hand, there are strong policy reasons for a rule that

L .

nondangerous felons should not be killed merely to prevent their

escape. On the other hand, it takes what may be a significant
M

arrow from the guiver of the police. A "nondangercus" felon who

f== S

knows that he cannot be shot simply for trying to escape has

RIS

little incentive not to try. Of course, a great number of police
departments already operate with apparent success under such a
rule. The CA's adoption of the Model Penal Code as

e e — i

constitutional gospel is also somewhat troubling.

The appellation "nonviclent™ in this case is alsoc somewhat
of a problem. Although it turned out that the house was empty

and that the suspect was unarmed, burglary is a crime that is

often associated with violence. Many burglars are armed, and g;ﬁd;

e




o

many people are killed by burglars each year. The lumping of the
burglary suspect with an antitrust violator for ceonstitutional
purposes does not make that much sense. Moreover, although the
statute at issue applies only to felonies, I don't see why as a
constitutional matter deadly force could not be used against a
viclent misdemeanant.

Resp's arguments concerning the discriminatory operation of
the policy are simply not relevant, because the CA6 struck down
the statute on its face. His attempt to distinguish Jones v.
Marshall is unpersuasive, because the CA2 there was not
discussing merely the officers' privilege when acting pursuant to

policy. ThEHEEE_EEEEEEi
This would seem peculiarly to be one of those areas
where some room must be left to the individual states
to place & higherVvaldde on thée Intérest in this case
of peace, order, and vigorous law enforcement, than on
the rights of individuals reasonably suspected to have
engaged in the commission of a seriocus crime.... While
the Fourteenth Amendment may require us to make an
independent assessment of the fairness of the state
rule, however, we are today interpreting § 1983, and
within that statute states must be given scome leeway in
the administration of their systems of justice, at
least insofar as determining the scope of such an
unsettled rule as an arresting officer's privilege for
the use of deadly force. Further, in the light of the
shifting history of the privilege, we cannot conclude
that the Connecticut rule is fundamentally unfair.

5. RECOMMENDATION: Especially in light of the fact that

this is an appeal, I think review by this Court may be
appropriate. Consequently, I recommend noting probable
jurisdiction.

There is a response.

March 7, 1964 Browne Opin in petn.
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Memorandum for the File

No. 83=1070, Memphis Police Department v. Garner

This is a summary memorandum on the basis of a preliminary
reading of the briefs.

The caption of this case, stated above, refers to the original
§1%83 suit. The EEEEf of Tennessee was allowed to interwvene, and

because the case involves the constitutionality of a state statute,

it has filed an"ﬁppeal under the same number - B3-1035. The gues-

tion presented, as stated in the jurisdictional statement, is:

"Whether Tennessee Code §40-7-108 is uncon-
stitutional as repugnant to the Fourth and
Fourteenth Amendments to the Constitution

of the United States?"

It by
The petition for cert, filed by the police department and
"‘—-l-—_-—_-—'__‘-_—._

D e e et

others, states the questions differently. But the issue is the

same: the wvalidity of §40-7-108 that reads as follows:

"RBegistance of Officer - if, after notice of the

intention to arrest the defendant, he either
flees or forcibly resists, the officer may use

all the necessary means to effect the arrest."
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This statute is known as the "Deadly Force Statute" that

[

codifies the common law "Eiigiﬂgﬁfgipn" rule - a rule that

allows the use of deadly force against even a non-viclent
fleeing felon. Reversing the DC, CA & held the Tennessee

statute facially invalid.

The Facts

The briefs of the parties summarize the facts favorably
to thelr respective positions. The findings of fact made by K}{: s
the DC following the original trial of this case are set forth dhquﬂﬁh?f
in the petition for cert. See A-2 et seqg, In summary, Memphis
police, told by a neighbor that the home next door was being
burglarized, went to the scene where Officer Hymon went to the
west side of the house, a side yard cluttered with chicken wire
and other obstacles. It was dark (at night), he heard a door
slam and saw a figure running from the back of the house to the
back of the lot where a cyclone fence - six feet high - extended
across the boundray of the property.

Hymon could see a garbage can placed under a window and
that "the glass was broken out of the window", Using his flash-
light, Hy;;;_;;;_;;;I;;;;ﬂ:I;\;‘;;;;;ed position next to the
cyclone fence". The DC stated that: "He (the figure) did not
appear to ke armed, but Hymon could not be certain of this at
the moment." (A-4). Hymon shouted "halt", and identified him-

self as a police officer. Hymon testified that in the poor
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visibility the figure appeared to him to be a hlack male
e e e e e e e e ™ il

about five feet six inches tall and about 17 or 18 years old.

See A-5, n. 3. The figure paused for a moment, and then
leaped to the top of the fence and was "half over" when Hymon
shot. Using a service revelver, loaded with "hollow point"
bullets, Hymon hit the youth in the side of the head - a fatal
wound.

The youth, named Garner, was only 15 years old, he was not
armed, and although the residence clearly had been burglarized,

Garner had only about $10.00 in cash and jewelry in his pockets,

Garner had been sentenced to probation twice by juvenile ccurts.?aftﬂyu
‘_’-H-MM——J‘W
on burglary charges. *§1‘*ﬁ71£d¥141
= ez ST

This suit was instituted by Garner's father under §1983
claiming, so far as presently relevant, invalidity of the
Ckﬂ”m*t Tennessee statute under both the "unreascnable search and seizure"
i . ee—

%ﬁovision of the IV Amendment and the due process provision of
T

;{fL the XIV Amendment. Officer Hymon, hecause he acted in accor-
i
o

2

[

dance with Tennesgsee law and pursuant to police department

fwﬂﬁﬁgztﬁctiens with respect to the use of deadly force, was held

to have good faith immunity. Following our decisions in Monell
—— e N |

and City of Independenge (and a resulting remand to the DC for

reconsideration in light of these decisions), the case came back

to CA & that held the Tennessee statute invalid.
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The Decision of CA 6 KM tritrg el vircala Ly, )4;(“:5_

The panel of Chief Judge Edwards, and Judges Keith and Merrit

was unanimous, with the opinion written by Judge Merrit. After
summarlzing the evidence somewhat more favorably to its ultimate
holding than pexhaps the findings of fact by DC justified, found
the statute facially invalid under both the IV and XTIV Amendments.

The & stated that the statute had been construed as follows:

"Tennessaes courts have interpreted their
statute regarding the capture of fleeing felons
to create a jury guestion on the issue of the
[ - 'reasonableness" and the "necessity" of using
TTlﬁ*dAf Lin/,deadly force. But the "reasonableness" and
H"*d' "necessity"” of the officer's action must be
-:MA‘ judged solelv on the basis of whether the WM
ﬂﬂzu » © officer Gould have arrested the suspect with- #“,“.i
ot Shooting him. Purporting to follow the }4ikﬂ¢J
p{ rule developed in England at common law allow- AP
ing the use of deadly force against suspects
fleeing from any felony, Tennessee courts have 1£¢¢4A#

interpreted their statute to mean that once it , ., ;:;ﬂ
is determined that the cfficer probably could

not_ha tured the person without firing, t‘-*-f/f-" MA‘-‘{
the jury sho e police action rea- 4 o P

sonable under the statute," &dd

The CA recognized that "the common law permitted the killing
of a felon who resists arrest without regard to the nature of the
f@ﬁﬂﬂﬁﬁbwAfelony“. But the harshness of the common law rule was viewed as
having been ameliorated by more modern jurisprudence, It relied
particularly on the proposed Model Criminal Code of the ALI.
T
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The rationale of CA 6 is summarized in a paragraph on p. A5l of

the petition. I guote only a portion of it:

"The Tennessee statute in guestion here is
invalid because it does not put sufficient limits
on the use of deadly force. It is "too dispropor-
tionate." It does not make distinctions based on
"gravity and need" nor on the "the magnitude of
the offense.” Before taking the drastic measure
of using deadly force as a last rescort against a
fleeing suspect, officers should have probable
cause to believe not slmgfg that Efe suspect has

2
P il
fl‘*" committed some felony. ey should have probable
Lo cause alZc to bellieve that the suspect poses a
Lo threat to the sarety of fhe officers or a danger
_f-

o the community if Teft at large.™ —

A IﬂJﬁnterestingly enough, the court relied on language in th

Jgnkjﬁ' diLsent of Chief Justice Burger in the Bivens case in which Th

-, hief drew a distinction between the use of deadly force "to e
F—l—i_'-h.q a\
F) L » -
U?{:gj:tire ent the éscape of a convicted killer" and to prevent the "“{jiJ#
e e e ] i
A0 scape of "car 'Efs,“pickpcckets or a shoplifter.”™ See A50.

Comment v 5 .

The briefs of the parties, including amici briefs, are &=y,
not particularly helpful. There seems to be - to use the over-
worked phrase - "more heat than light" in what counsel say.

The case presents a difficult and important constitutional

issue. On the facts in this case, one's initial reaction is
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to think the officer committed an unjustified murder of an
unarmed fifteen year old kid whose crime was a minor breaking
and entering, But upon more thoughtful reflection, it is c¢lear
that the officer acted in "good faith" under Tennessee law and
as he had been instructed. Nor were the facts gquite as indefen-

ey

sable as CA 6 and appellees' brief view them. It i@mceged that

Officer Hymon had probable cause to believe a felony had been

committed - as indeed was the case. In the darkness of a strange
i < e
yard, with obstructions preventing the officer from moving c¢loser,
it was not easy to make considered judgments in the few seconds
during which the action occurred. As Hymon testified, he had
Cj;>nu reason to believe the fleeing felon was armed, but could not
——— et
be sure. HNor did he know whether the felon had a confederate who
S o
might be armed. Apparently he could see the person well encugh
to think he was a young black, 17 or 18 years of age. Hymon
himself was a black (I believe). Wwhen the escaping person refused
to halt when ordered to do so, the officer d4id what he was taught
to do.
Thus, the case squarely presents the constitutional question

as to the validity of a "fleeing felon" statute that - according

to one of the briefs - is in effect in more than half of our

states, in addition to having been the common law rule. The gues-
Yo do~

tion that concerns me is how a constlltutional statute that reasonably

would protect both the interests of persons reasonably suspected

of crime and the general public interest in preventing felons to

escape. There is little in CA 6's opinion that provides guidance.
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Borrowing from The Chief's dicta in Bivens, CA 6 says the
statute is invalid because it "does not put sufficient limits
on the use of deadly force". It makes no distinction between
"gravity and need" nor does it regquire consideration of the
"magnitude of the offense". Moreover, an officer should have
"probable cause to believe that the suspect posing a threat to
the safety of the officers or danger to the community if left
at large".

How one writes these safeguards into a statute is far from
clear. Even if the precise language of CA 6 were included in
a statute, issues of fact would continue teo exist as they did
in this case. The Tennessee rule, based on interpretation of
the statute by its courts, creatéia "jury guestion on the issue
of the 'reasonableness' and the 'necessity' of using deadly
force." If the Tennessee construction stopped at this point,
it may be viewed more charitably. Questions of reasonableness
present issue of fact gquite similar to the factual issues that
Ch 6 would create. But apparently the Tennessee courts have
not stopped with the general requirement of reasonableness and
necessity. As paraphrased by CA 6 the "officer's action must
be judged solely on the basis of whether the officer could have
arrested the suspect without shooting him." If indeed this is

the law in Tennessee, I would doubt the walidity of the statute.

CARLS
el
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If the facts in this case had come within The Chief Justices
Bivens dictum, one readlly could agree. For example, if in day-
light, an officer had seen a 15 year old kid shoplift and run,
clearly it would have been grossly unreascnable to shoot the kid
in the back. Burglary not only is a seriocus felony but also
frequently it leads to violence and sometimes to murder. The
difficulty with CA 6's decision is that Officer Hymon could not
possibly have made the judgments it would reguire. He could not
be sure of the "gravity" of the burglary. He could not even be
sure that wviolence had not committed within the house. These
questions also would relate to the "magnitude" of the offense.

How could Hymon have made an informed judgment as to the escaping

person's danger to the community if left at large"?

I have perhaps become unduly interested in this case and
talked Iinto the dictating machine more than my secretary - or
the law clerk - appreciates. I have little doubt that the
Tennessee statute on its face is too open-ended to be wvalid.

My clerk should take a close look at the Tennessee Supreme
COurt's construction of the statute. Its validity is to be
determined only as the statute has been construed. The range
of felonies is guite wide, and clearly it would be unreasonable
1f an officer were authorized to shoot any fleeing felon regard-
less of the crime and the circumstances. I will be interested

in my clerk's views.
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BENCH MEMORANDUM

To: Mr. Justice Powell October 18, 1984

T From: Lee

Ho. B3-1070, Memphis Police Department, et al. v. Cleamtee

Garner, et al. CﬁAé’)

QUESTIONS PRESENTED

{1) Does the Fourth Amendment prohibit the use of deadly force to
L‘_H____._.—l—s

Qo aeta_
effect the arrest of a "non-violent" felon? %._/

: : e ¢ P
{2) If the use of deadly force must be limited to violent felon%_.ﬁ_)”“%

is the burglary of a dwelling a "violent felony"? 7&1{"
gt

I. Factual Background 3

T

-

D%

%
e,

a Voo
On October 3, 1974, a neighbor reported the burglary o

a Memphis residence to the police. Two officers were dispatched



immediately, and arrived while the burglary was still in
progress. One officer remained in the ecar to make a radio
report, while the other officer, Hymon, ran behind the house. As
Hymon approached the back corner of the house, he heard the rear
door slam shut. He ran into the back vard, and began looking
around with his flashlight. He saw the figure of a black male
crouched next to a fence about thirty or forty feet away. The
burglary suspect did not appear to be armed.

Officer Hymon identified himself, and ordered the
suspect to "halt." Nevertheless, after a shert pause, the young
man started to climb over the six-foot fence. Hymon, realizing
that he would not be able to apprehend the suspect on foot, fired
his gun at the moving figure. The fleeing burglar was hit in the
back ©of the head, and he subsequently died from the wound. The

deceased was identified as Edward Garner, a fifteen-year-old

e
black male. Garner had taken only ten dollars and some jewelry
e ey s e e S e S

from the house, which was unoccupied at the time of the burglary.

P‘-".--- - i
At the time of the shooting, the Memphis police s
—

department did not have a formal policy with respect to the use;%;riHJt{
of deadly force. Apparently, police offlcers were told to use

the force permitted by state law. Because Tennessee had adopted g,/

——

the @ gee Tenn. Code Ann. §40~7-108, policemen Yo
were allowed te use deadly force when necessary to effect theﬁi&dﬁd?
B i frvel

arrest of any fleeing felon.

I1I. The Decisions Below



The decedent's father, Cleamtee Garner, filed a §19%83
action against the City of Memphis, the police department, the
mayor, and Officer Hymon. The plaintiff claimed that his son's
constitutional rights were violated by the shooting. Holding
that the city and the police department were not "persons" within
the meaning of §1983, the DC dismissed the action against the

municipal defendants. See Monroe v. Pape, 364 U.5. 167 (196l1).

The‘KbC also dismissed the action against the individual
defendants. The court found that they had acted in good faith
reliance upon a Tennessee statute, which permits a police officer
to shoot a fleeing felon in order to prevent his escape. See
Tenn.C.A. §40-7-108.

VKEAE affirmed the DC's decision that the individual
defendants were protected by the doctrine of qualified immunity.

— e ————
The CA reversed the DC's judgment as to the municipal defendants,
w

however. Under Monell v. Department of Social Services, 436 U.S.

658 (1978), which was decided after the DC had issued its

opinion, a «c¢ity can be sued for damages caused by an

unconstitutional ["policy or custom." ] The CA remanded the case so
S —— e, W

that the lower court could reconsider its decision in light of

Monell.

Ve

On remand, the DPC held that its decision was unaffected

by Monell because Edward Garner's constitutional rights were not
violated by the shooting.
I i th pc! d t Ca6 held hat E& d
n re?ffslnq e g judgment, <! tha war Cﬁéiéf
1

Garner's fourth amendment rights had been violated. The use -— 47_
o %

Footnote(s) 1 will appear on following pages. ; P
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of deadly force to capture Garner, who was suspected of

committing only a non-viclent felony, constituted an
I

"unreasonable seizure." The CA found support for its decision in

LT N

a dissent by the Chief Justice. The dissent states that a "shoot C 3‘

order" to apprehend a pickpocket, car thief, or shop lifter would QLAPLJﬁﬁL'
be "intolerable." Vﬁivens v. Six Unknown Agents, 403 U.S. 388, ﬁfJ

411 (1971) (Burger, C.J., @issenting). Because Officer Hymon had
no reason to believe that Garner had committed a violent felony,
the shooting violated his fourth amendment rights. The Tennessee 7ﬁ§" "

statute was held to be unconstitutional to the extent that it p R Zi7
permitted policemen to use deadly force in arresting non-violent d&fhdaéh

felons. 2 The court criticized the for its
e ———

failure to consider the "gravity of the offense.”

CA6 further held that the Tennessee statute violates the 51£¢&
Due Process Clause of the fourteenth amendment. Because the W
common law rule coften deprives suspects of their lives, it must &/p
be djustified by a "compelling state interest.” The court

conceded that the Tennessee statute aidas the state in the

lghile the second appeal was pending, the clerk of CA6 informed
the Attorney General of Tennessee that Tenn. Code Ann. §40-7-108
was being challenged on constitutional grounds. Pursuant to 28
U.S.C. §2403(c), the State filed a motion to intervene for the
purpose of defending the constitutionality of its fleeing felon
rule. The motion was granted, and the state became a party to
the action. ) s

2CA6 also stated that deadly force may be used if there is
panEE;g*ggggghgghEEléeﬁE“thuf*’EHE“ﬁE?EEH*fb be~arrested will
cause death or sériocu -

delayed." Borrowed £
justification"Eor the use ©
case at hand.

§3.07(2) (b), this
is not relevant to the



administration of its criminal justice system, which depends upon
bringing suspects to trial. MNevertheless, CA6 found that this
interest was not sufficiently compelling te justify the use
deadly force to apprehend non-violent criminals. The court ci

with approval Mattis v. Schnarr, 547 F.24 1007 (8th Cir.

due process grounds.

Finally, the court held that the City of Mepphis and its #Z’

HHoang

N

police department, although they relied in gﬂOde th on a state

statute, were not entitled to qualified immunit#. See Owen v.
2 == s e SN
City of

Independence, 445 U.8. 622 (1980)4 Therefore, the “ﬁ: ﬁﬂ;
plaintiff could recover damages from the municipal defendants. N~
The municipal defendants and thg state sought review b?dﬁ%&m;gtbku

this Court, and filed separate merits Briefs.

DISCUSSION

I. The Common Law Rule

Tennessee hasg codified the common law rule +that a
policeman may shoot A4ny fleeing felon in order to prevent his

escape. See Tenn,y Code Ann. 54U-?—1UB.3 This statute was

3The Tenness
as to permi

Supreme Court has not construed the statute so

the use of deadl¥ force only against violent felony
In Scarborough v. State, 168 Tenn. 106 (1934), the
tated that deadly force may be used against an automobile
£, if necessary to effect his arrest. HNothing in more recent
ses suggests an intention to depart from this common law rule.
See, £.9., State v. Boles, 598 S5.W.2d B21 (Tenn.App. 1980).
Indeed, in his brief filed with the CA, the state Attorney
Ge that "Tennessee courts and énforcement agencies
interpret~the statute to permit the use of deadly force agasint
Footnote continued on next page.

Teww /F 6~

fore
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ALt pitn  spm o sppiy . prEp
invalidated by CA6, which held that the use of deadly force to
apprehend non=-viol felons violates the fourth amendment. The

state points out that the co rule was well-accepted at

the time the fourth amendment was ratified. T it 1is
unlikely that the Framers intended to preclude the use of
force to effect the arrest of any felon. Although this line of

reasoning is plausible, it fails to recognize that most of the

J—

justifications for the common law rule no longer exist.

*/"

murder,“f}ape, and* manslaughter, were classified as felonies..

only a few serious crimes, such as
e e e e %

Because all of these crimes were punishable by death, the use of
E — e ————— ey e el

deadly force was viewed as an acceleration of the penal process.

Note, The Use of Deadly Force in AriZzona by Police Officers, 1973

L. & Soc. Order 481, 482. The use of deadly force was further =7
justified by the necessity of capturing felons at the scene of
the crime. With no national network of police forces, a suspect
who eluded his initial pursuers probably would never be captured.
Note, Deadly Force to Arrest: Triggering Constitutional Review,

11 Harv. C.R. & C.L. L. Rev. 361 (1976). Beveloporen s

Late in the nineteenth century, several developments in Zeus

PRI

this country weakened the justifications for the common law rule.
"‘!-——.___________“________.—-_'——'-__"-—'__“-———-—'-_-

First, an increase in the number of crimes classlfied as felonies

led to authorization of deadly force in many more situations than

at common law. Second, restrictions placed on the death penalty

any fleeing felon, whatever the felony."



meant that, in most states, the only crimes punishable by death

were those endangering life or bodily security. See Furman v.

Georgia, 408 U.s. 238, 331-341 (1972) (Marshall, J., concurring}.
This change undermined the penal rationale for the rule.
Finally, police departments were established all over the
country, so that a suspect who initially eluded capture was more
likely to be arrested later.4

Tennessee's statute should not be invalidated simply
because the original justifications for the common law rule no
longer exist. The federal courts do not =it to evaluate the
wisdom of state legislative judgments. HNevertheless, given the
changes that occurred in the late nineteenth century, this Court
should not hold the fleeing felon rule constitutional simply
because it was recognized at common law when the fourth amendment

was ratified.
II. The Fourth Amendment Analysis
The CA's holding that the fleeing felon rule violates

the fourth amendment is not without problems. The apprehension

of a suspect through the use of deadly force certainly

4Althuugh the justifications for the common law rule largely
disappeared in the late 1800's, the courts proved "reluctant to
abandon a convenient pigeon-hole disposal of cases on the basis
of whether the crime was a felony or a misdemeanor." Pearson,
The Right to Kill in Making Arrests, 28 Mich. L. Rev. 957 (1930).
Even today, in those eight jurisdictions where the legislature
has not intervened, the common rule remains unchanged. At least
eighteen other states have codified the common law rule.



constitutes a "seizure." £. United 8tates w. Mendenhall, 44&

U.5. 544, 553 (1980) (a person is "seized" when his freedom of

= movement is restrained). Nevertheless, it is not so clear that

this selzure is "unreasoconable." In order to decide this point,

the Court must balance the government's need for the "seizure”"
against the intrusion that the "selzure" represents.

}, The goﬁgrnment has i_fffong interest in effecﬁing the

OEFT arrest of all suspects. Without arrests, none of the goals of
e

he criminal law can be achieved; there can be no retribution,
incapacitation, rehabilitation, or deterrence. The common law
rule enhances the state's ability to bring suspected felons to
justice, and enables the police to capture some fugitives who
otherwise would outrun or outmuscle their pursuers. More
importantly, the rule deters other suspects from attempting to
elude the police.

Although the state has a strong interest in arresting

non-violent felons, the common law rule is not a prereguisite to

—— =

realizing that goal. It is undisputed that in most cases, the
police can apprehend a criminal suspect without resorting to
deadly force. Moreover, it seems obvious that non-viclent
felons, by their nature, probably will yield to less force.
Moreover, because they usually are sentenced to shorter prison
terms if convicted, non-violent felons have less incentive to
take chances when running from the police. Finally, if the non-
violent felon eludes the police, often he can be apprehended

later. Cooperation among police departments hinders a criminal

suspect to hide anywhere in this country.



Admittedly,4 the common[ law rule will make it more
difficult to arrest non-violent felons. Thus, the state does
have some "need" for its fleeing felon statute. This
governmental "need" must be balanced against the "intrusion"™ of
the use of deadly force. The taking of a human life is obviously
the most serious "intrusion™ possible. It outweighs any
conceivable interest that the state has in the common law rule.

A marginal improvement in the =state's success rate in dealing

with crimes against property, does not justify killing.

As the reasoning above suggests, the common law rule
probably ¢annot be invalidated in the absence of a judicial

"finding"™ that the state's interest in dealing with violent crime
e R

is greater than its interest in controlling non-violent crime.

Traditionally, in interpreting the ?ourth amendment, the Court

r_________,----_'_q..----'-''\---_\-\-l—--r—--'-_"-'-_""'-'-'—_' =

has not looked at the gravity of the underlying offense. In
%_————_“ﬁ_.—ﬂtd——q.—_ﬂ—*—-‘ﬁ—-—“'m_'_‘--ﬁ—h__-—————ﬂ—"

Mincey wv. Arizona, ~‘for example, the state's "murder scene
exception™ to the warrant requirement was rejected. The Court
held that for there was no principled distinction between a
murder =scene, and the scene of a rape, robbery, or burgalary.

Nevertheless, a case decided last term indicates that it is

sometimes FEE;EE?ia;;-tn consider the grav of the underlying

e T

offense. In Welsh v. Wisconsin,A the Court held that the nature

of the offense is an important factor to consider in deciding
whether exigent circumstances justify the warrantless search of a
home. In Welsh, the Court held that the warrantless search of
the home of an intoxicated @%iver was impermissible, when the

underlying offense was a nogé;iminal traffic viclation.

(ww et gerrned




Given the current Court's willingness to consider the
gravity of the underlying offense, I think that the state's

fleeing felon rule, as it applies to non-violent felons, should

be invalidated on fourth amendment grounda.5

e e

III. Substantive Due Process

Under the Due Process Clause of the fourteenth
amendment, the deprivation of & fundamental right must be
justified by a "compelling®™ state interest. Tennessee's fleeing
felon rule often results in the loss of "life," a fundamental
right. Therefore, as it has done in other substantive due
process decisions, the Court must weigh carefully the relevant

interests. See,e.g., Roe v. Wade, 410 U.5. 113 (1973). Using

the reasoning set forth in the preceding section, the Court could
find that the Tennessee statute does not further a "compelling"
=tate interest. At least one other court has 1nvalidated a

T — e

pp—
fleeing felon statute on substanﬁve due process grounds. See Qﬁf

Mattis w. Schnarr, 547 F.24 1007 (8th Cir. 1976) (en banc).

vacated sub. nom. Ashcroft v. Mattis, 43i U.s. 171“[19??}.

Despite the plausibility of the substantive due process

approach, the Court should rely solely upon the fourth amendment
"‘-—-—_u—-"'—----—-...._-—_.__________

L WG R S Hrancon 5 2}#HHAaaﬁ
51n Welsh, the Court noted that "the State of Wisconsin has
chosen to classify the first offense for driving while
intoxicated as a noncriminal civil forfeiture offense for which
no imprisonment is possible." Therefore, in making its decision
as to the gravity of the offense, the Court.,was able to look to
the state legislature for guidance. A bright line between
violent and non-violent felonies, on the other hand, would be
drawn regardless of how a state chooses to punish these crimes.

e — —




in invalidating the Tennessee statute. The relevance of the
fourth amendment is c¢lear, for its primary function has been to
place limits on police practices involving the apprehension and
investigation of criminal suspects. Substantive due process, on
the other hand, has been used to protect freedom of choice in
matters involving family and procreation. The use of substantive
due process has been ¢riticized by many commentators as

unprincipled. See Ely, The Wages of Crving Wolf: A Comment on

Roe v. Wade, 82 Yale L.J. 920, 935 (1973). Therefore, I think

that the Court should avoid relying upon the Due Process Clause
when a more specific constitutional guarantee can be used to

reach the desgired result.

IV. 1s Burglary a "Violent Felony"?

#_?EEEEEEEQZQEEZEEZ:;#fe1an rule is unconstitutional on
its face, for it allows the use of dea?ly force to effect the
arrest of "9E:fiﬂi555~fﬂiéﬂiﬂfiﬂ,féfEEFta' Nevertheless, the
statute is not unconstitutional as applied to Garner. The crime

1
that he committed should be considered *"violent" for pu of

fourth amendment analyesis.
e T N

CAa&é held that a crime is not "violent" unless it

involves the "use or threatened use of deadly force." The CA
thus focuses upon the facts of' the particular crime. Instead,
the court should have locked at the type of crime committed by

""—""'-——-_—-—n_.—-._,i..——-—-..——-.-—-'—""“:-—n
the suspect. Sodme felonies, such as burglary, often result in
I;.__.__——

el

A
o

Chnasn

Jrmt——— —— R i
death or serious bodily injury. Whether physical harm cccq;s//
-—'-"—'-_"-'M..-—b.__—;w

during a particular incident is largely a matter of chaqgef#f;he

#fff”
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state obviously has a tremendous interest in ensuring that 1its
criminal justice system deals effectively such crimes. If "non-
violent™ burglars are not incapacitated, rehabilitated, or
deterred, they may burglarize again, and cause death or serious
physical injury during ensuing incidents.

The approach taken by the CA is not meritless. It may

——

be wise to limit the use of deadly force to situvations when the ?
e ———— e i iy

police officer believes that the ’éuspect ugsed or threatened to /, ?

e —T

e —

use deadly force.” First proposed by the drafters of the Model M

S

Penal Code, fourteen state legislatures have adopted this rule.
'-__'"—‘——'-"‘-—-'—-‘.__n—!—.__.--—-hq_-‘-—“-————h__ S—

Nevertheless, this model legislation should not be transformed

e e — o s

into a constitutional regquirement. The state has a large

interest in dealing effectively with crimes that often result in
death or physical injury. Therefore, I think that the decision

whether a crime is "violent," for purposes of fourth amendment

W
analysis, should depend upon the !éype of crime co rn;'.i:ﬂ:a.eﬂ:L — ?4—:/‘
e

SUMMARY
Ch6 was correct in finding that Tennessee's fleeing

felon statute, on itg face, wviolates the fourth amendment.

g e -
Policemen should not be permitted to use deadly force in order to

-

effect the arrest of "non-violent" felons. Nevertheless, the

tatute Is not unconstitutional as applied to the facts of this

- e ——

case. A crime should be considered "violent," if it is the type
S vio_Lel "e

e ——

— —

of crime that often results in death or seriously bodily injury.

e et ——

Thelbreaking and entering of a dwelling Eften will result in

physical Wharm to the victims. Therefore, the Memphis police

Lucstiny o 2ikery

WW“



officer was justified in using deadly force to apprehend Garner.

The judgment of CA6 should be reversed.



alb 10/27/84

TO: Justice Powell
FROM: Lee
RE: Nos. 83-1035, 83-1070, Tennessee v. Cleamtee Garner, et al.

and Memphis Police Dept. v. Cleamtee Garner, et al., the Model
Penal Code definition of burglary

Section 221.1 (1) of the Model Penal Code defines
"burglary™ as the entry "of a building or occupied structure ...
with the pﬁrpuse to commit a crime therein, unless the premises
are at the time open to the public or the actor is licensed or
privileged to enter." The Introductory Note recognizes that it
would be possible to eliminate "burglary" as a separate offense.
The criminal action could be treated as an attempt to commit the
intended crime plus an offense of criminal trespass.
Nevertheless, the drafters decided to treat "burglary" as an
independent substantive offense because of their "considered
judgment that EEEEEEEEiE_EEEEEE,EEEEEiEES are approprlate for

criminal invasion of premises under circumstances likely to

terrorize occupants."

The definition of "burglary" itself reflects the
———— e P e

drafters' concern for human safety. The entry must be
unprivileged; unprivileged entries, unlike the shoplifting
situation, often result in physical violence. Moreover, the MPC
provides that an affirmative defense to a prosecution for
burglary is that the building or structure was abandoned. This,
of course, suggests that the drafters were less concerned about

"crimes against property."

ameclel.
Cocle_
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LEVEL 1 - 5 OF 13 STORIES
Copyright (c) 1982 The Washington Post

September 30, 1982, Thursday, Final Edition
SECTION: Metro; C4

LENGTH: 480 words
HEADLINE: Police hdu'ﬁu,UUU-Uult Weapon to Arsenal

BYLINE: By Ed Bruske and Alfred E. Lewis, Washington Post Staff Writers
KEYWORD: TASER

BODY:
Future shock has arrived in the District of Columbia police department.

Tamorrow, members of the department’'s Special Operations Division are
scheduled to add to their arsenal a 50,000-volt weapon called a Taser, a
handgun the size of a flashlight that temporarily immobilizes suspects by firing
electrically-charged darts. '

(c) 1982 The Washington Post, September 10, 1982

Yesterday the weapon was demonstrated for reporters and police afficials from
the city and surrounding jurisdictions. The darts were fired into Michael
Dinenna, a3 250-pound Bethesda bar manager to whom police had pald %250 for the
experiment. )

When the darts had penetrated his clothing and the outer surface of his skin,

Dinenna, &6-foot-7, instantly fell to the floor of the lineup room at police ]
headguarters, a paralyzed lump. —

He was able to rise in about 10 seconds, but police could have kept him

stunned and on the ground by increasing the current through wires attached to
the darts, police sald.

Deputy Police Chief Marty M. Tapscaott said four of the weapons, costing $200

each, will be deployed by special operations for a six-month trial period. If
proved effective, he said, Tasers may eventually be placed in police patrol
cars throughout the city. :

Tapscatt emphasized that the new weapons are not intended to replace service
revolvers, but as a device to subdue unruly suspects, while avaiding physical
harm to either civilians or police officers.

(c) 1982 The Washington Ppst, September 30, 1782

"I see the use being very selective," Tapscott said. "If no situation came up
in six months where we had to use it, then we don't need it."

The Taser is being used by dozens of police departments across the country,
with apparent enthuslasm.

SIXFT SIX3N SIX3T SIX3IN SIX:



LH.EII.J.J.}I' |.II.IJ.I.1.]E Al fadl gl diid Ml il I.11:LJIHE = RWHIITLVIED JTid¥YE LI LEW LHE H:npuu
and found it useful in some sttuations.

Fairfax County police spokesman Capt. Andrew Page said four Tasers have

been in use on & test basis since April, and the department is considering
ordering seven more, one for each of the county's police substations.

Page said the Tasers have been called into action three times, twice on the
same individual. That man, Page sald, was a noncooperative "weight-lifter type"
whase parents had signed mental commitment papers to have him taken away.

Page said the man was zapped once to get him to the hospital, and then, aftaer

being treated and released, he again was ordered commited and he again resisted
-- yntil police approached with the Taser.

{c) 1782 The Washingtan Post, September 30, 1982
“He didn't want to get shot again," Page said.

"If you've ever worked on a car and touched a spark plug whlle the motor was

runnln? then you know what it feels like," said Prince EeanE s County Police
Sgt il Spalding. "It's the same pulsing sensatian, only 20 times worse."

Spalding got the Taser's darts in hils thigh last year during a
demonstration in which he pretended to hold a3 cocked revolver to the head of a
hostage. Both he and the revolver fell to the floor before he could pull the
trigger.

Prince George's police have used Tasers to subdue two drug-influenced

suspects at the Capitol Centre. On another occasion, while trying to serve
commitment Eapers, Ealding used a Taser on a man who had barricaded himself
inside his house wit wooden club,

"It knocked him right out of his house slippers," Spalding said.

Police in Las Angeles have had the use of 80 Tasers for the last year and a
half. Department spokesman Pat Connelly said another 300 are being ardered for
patral cars.

{c} 1982 The Washington Post, September 30, 1982

The electrical pulse of the 1 1/2-pound
Wwires to the barbed darts up to a range of According to the weapon's
developer, California entrepreneur Jack Cove F Taser acts an the nervous
system to cayse instant paralysis, but leaves no harmful after-effects.

Fhsmitted through tiny

"1 think it's a wonderful weapon," said Gary Hankins, head of the bargaining

committeg for the Fraternal Order of Police, the labor organization for
rank-and-file officers.

"Ihl&_%;#g?sents an opgortunity for an officer to stop shart of using deadly
farce that he currently doesn't have. It's an oppartunity to save LIVES." — —

GRAPHIC: Picture, Steve Lyddane hold Taser weapon in his hand as he explains
how device works. By Craig Herndon -- The Washington Post
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LEVEL 1 - t OF 1 STORY

Copyright (c} 1976 Congressional Guarterly; "
Editorial Research Reports--The Reminder Service -{!L

" S i_

April 23, 197&, Friday -‘n_.,
LENGTH: 390 wards hes .H..m,l

HEADLINE: The Taser Zap
BYLINE: Suzanne de Lesseps

BODY:

It was a scene right out of James Bond. Last Movember two jewel thieves
accosted a diamond merchant in New York Cilty, zapped him with an electric Taser
dart gun and stole away with $100,000 worth of loot. The merchant suffered only
temporary after-affects from the stinging attack. In Miami last fall, a young
woman fired a Taser gun at a gas station attendant and made off with the
station's cash., "I fell on the floor and couldn't move," William Lawson said
after the incident, "It was like sticking your finger in a wall socket... the
warst pain I ever felt."

(¢) 1974 Congressional Quarterly , April 23, 1976

What is this new, high-voltage weapon that sells for #199.507 Alsp known as
a " stun gun, " the Taser was invented by a California man named John J. Cover,
who always wanted to bulld an electronic rifle patterned after those owned by
Buck Rogers and Flash Gordan. What he finally came up with, is5 a hand-held
device weighing only one-and-one-half pounds which transmits an glectric current
through two darts, each attached to 15 feet of wire. The darts are fired into
the skin or clothing of the victim,

"When the Taser's electrical force is powered intoc the body, it generates an
glectric current that dominates [thel neuromuscular system," says promoticnal
advertising for the weapon. "When an attacker has been 'Tasered,' the muscles
in his body involuntarily contract; he is virtually helpless and may experience
pain." The most attractive feature of the Taser, according to its marketers, is
that 1t 1s not lethal and its effects are over in minutes. Some doctors,
however, have charged that the Taser can cause grave injury, particularly if
used against young children, the elderly or those with heart problems.

The Taser has primarily been marketed as a self-defense weapon--2 device for
housewives, students, shopkeepers and security guards to use in case of attack.
But as the examples above show, the Taser has appealed to perpetrators of crime
as well. In MNew York City, the electrical device has been declared illegal, and
according to a ruling by the Bureau of Alcohol, Tobacco and Firearms all

fc) 1974 Congressional Guarterly , April 23, 197&

Tasers bought and sold after Friday, April 30, must be registered as firearms.
In the world of mystery novels and science fiction, electric zap guns are
romantic and Intriguing. In reality, however, they may not be guite as
appealing.
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Although I find it difficult to say the action
of the officer was unreasonable, I am prepared to affirm
on the narrow basis Byron and some others discussed.
I have assigned it to Byron.
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JUSTICE WHITE delivered the opinion of the Court.

This case requires us to determine the constitutionality of
the use of deadly force to prevent the escape of an apparently
unarmed susp elon. We conclude that such fore ¥
not be used unless fhiecessary to prevent { the escape arﬁe
officer reasonably believes behevm suspect poses a signifi-
cant threat of death w injury to the officer or

o

others.

1

At about 10:45 p. m. on October 3, 1974, Memphis Police
Officers Elton Hymon and Leslie Wright were dispatched to
answer a “prowler inside call.” Upon arriving at the scene
they saw a woman standing on her porch and gesturing to-

DEC 17 1984

1
12 tersev\

gm

m_m



23-1085—0PINION
£ TENNESSEE © GARNER

ward the adjacent house.! She told them she had heard
glass breaking and that “they” or “someone” was breaking in
next door. While Wright radiced the dispatcher to say that
they were on the scene, Hymon went behind the house. He
heard a door slam and saw someone run across the back yard.
The fleeing suspect, who was petitioner's decedent, Ed-
ward Garner, stopped at a six-feet-high chain link fence at
the edge of the yard. With the aid of a flashlight, Hymon
was able to see Garner’s face and hands. He saw nosignofa
weapon, and, though not certain, was “reasonably sure” and
“figured” that Garner was unarmed. App. 41, 56; Record
219. He thought Garner was 17 or 18 years old and about
56" or 5’ 7' tall.* While Garner was crouched at the base
of the fence, Hymon called out “police, halt” and took a few
steps toward him. Garner then began to climb over the
fence. Convinced that if Garner made it over the fence he
would elude capture,” Hymon shot him. The bullet hit Gar-
ner in the back of the head. Garner was taken by ambulance

'"The owner of the house testified that no lights were on in the house,
but that a back door light was on.  Record 160. Officer Hymon, though
uncertain, stated in his deposition that there were lights on in the house.
Record 209,

*In fact, Garner, an eighth-grader, was 15. He was 5' 4'" tall and
weighed somewhere around 100 or 110 pounds, App, to Pet, for Cert. A5,

"When asked at trial why he fired, Hymon stated:

“Well, firat of all it was apparent to me from the little bit that I knew about
the ares at the time that he was going to get away becanse, number one, I
couldn’t get to him. My partner then couldn’t find whera he was because,
you know, he was late coming around. He didn’t know where I was talk-
ing about. I couldn’t get to him because of the fenee here, [ couldn't have
jumped this fence and come up, consequently jumped this fence and caught
him before he got away because he was already up on the fence, just one
leap and he was already over the fence, and so there Is no way that [ could
have caught him.” App. 52

He also stated that the area beyond the fence was dark, that he could not
have gotten over the fence easily because he was carryving a lot of equip-
mant and wearing heavy boots, and that Garner, being younger and more
enargetic, could have outrun him. fd., at 53-54.
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to a hospital, where he died on the operating table. Ten dol-
lars and a purse taken from the house were found on his
body.*

In using deadly force to prevent the escape, Hymon was
acting under the authority of a Tennesse statute and pursu-
ant to police department policy. The statute provides that
“[ilf, after notice of the intention to arrest the defendant, he
either flee or forcibly resist, the officer may use all the neces-
sary means to effect the arrest.” Tenn. Code Ann,
§40-7-108." The department policy was slightly more re-
strictive than the statute, but still allowed the use of deadly
force in cases of burglary. App. 140-144. The incident was
reviewed by the Memphis Police Firearm’s Review Board
and presented to a grand jury. Neither took any action.
App. 57.

Garner’s father then brought this action in the Federal Dis-
triet Court for the Western District of Tennessee, seeking
damages under 42 U. S. C. §1983 for asserted violations of
Garner’s constitutional rights. The complaint alleged that
the shooting violated the Fourth, Fifth, Sixth, Eighth, and
Fourteenth Amendments of the United States Constitution.
It named as defendants Officer Hymon, the police depart-
ment, ita Director, and the Mayor and city of Memphis.
After a 3-day bench trial, the Distriet Court entered judg-
ment for all defendants. It dismissed the claims against the
Mayor and the Director for lack of evidence. It then con-
cluded that Hymon'’s actions were authorized by the Tennes-
see statute, which in turn was constitutional. Hymon had

* Garner had rummaged through one room in the house, in which, in the
words of the owner, "all the stuff was out on the Aoor, all the drawers was
pulled out, and stuff was seattered all over.” App, 34. The owner testi-
fied that his valuables were untouched but that, in addition to the purse
and the 10 dollars, one of his wife's rings was missing. The ring was not
recovered. App. 84-36.

! Although the statute does not say so expliciily, Tennessee law forbids
the use of deadly force in the arrest of a misdemeanant. See Johnaon v
Stats, 173 Tenn. 134, 114 B, W, 2d 819 {1938).
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employed the only reasonable and practicable means of pre-
venting (zarner’s escape. Garner had “recklessly and heed-
lessly attempted to vault over the fence to escape, thereby
assuming the risk of being fired upon."” App. to Pet. for
Cert. Al0.

The Court of Appeals for the SBixth Cireuit affirmed with
regard to Hymon, finding that he had acted in good faith reli-
ance on the Tennessee statute and was therefore within the
scope of his qualified immunity. 600 F. 2d 52 (1979). It re-
manded for reconsideration of the possible liability of the
city, however, in light of Monell v. Department of Soecial
Services, 436 U, 5. 668 (1978), which had come down after
the Distriet Court’s decision. The District Court was di-
rected to consider whether a city enjoyed a qualified immu-
nity, whether the use of deadly force and hollow point bullets
in these circumstances was constitutional, and whether any
unconstitutional municipal conduet flowed from a “policy or
customn” as required for liability under Monell. 600 F. 2d, at
54-56.

The District Court concluded that Monell did not affeet its
decision. While acknowledging some doubt as to the possi-
ble immunity of the city, it found that the statute, and
Hymon's actions, were constitutional. Given this conclu-
sion, it declined to consider the “policy or custom” question.
App. to Pet. for Cert. A37-A39.

The Court of Appeals reversed and remanded. 710 F. 2d
240 (CAG6 1983). It reasoned that the killing of a fleeing sus-
pect is a “seizure” under the Fourth Amendment,® and is
therefore constitutional only if “reasonable.” The Tennessee
statute failed as applied to this case because it did not ade-
quately limit the use of deadly foree by distinguishing be-
tween felonies of different magnitudes—"The facts, as found,
did not justify the use of deadly force under the Fourth

*“The right of the people to be securs in their persons , .. against
unreasonable searches and seizures, shall not be violated ... .” U, &
Const,, Amdt, 4,

CAe
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Amendment.” [d., at 246. Officers cannot resort to deadly
forece unless they “have probable cause to believe that the
suspect [has committed a felony and] poses a threat to the
safetjr of the ﬂﬂiﬂ&ﬂ - a danger to the cnmmumt_v\lf left at
large.” Ihid™ 0

The State of Tennessee, which had intervened to defend
the statute, see 28 U. 5. G §2403(c), appealed to this Court.
No. 83-1035. The city filed a petition for certiorari. No.
83-1070. We noted probable jurisdiction in the appeal and
granted the petition. L fd (1984).

II

Whenever an officer restrains the freedom of a person
to walk away, he has seized that person. “United States v.
Brignoni-Ponce, 422 1J. 8. 873, 878 (1975). While it is not
always tlear just when minimal police interference becomes a
seizure, see”United States V. Mendenhall, 446 U, 5. 544
{1980, there can be no question that apprehension by the use

"The Court of Appesls concluded that the rule set out in the Model
Penal Code “aceurately atates Fowrth Amendment limitations on the use of
deadly foree against fleeing felone.” 710 F. 2d, at 247. The relevant por-
tion of the Model Penal Code provides:

“The use of deadly force ig not justifiable . | . unlesa (i) the arreat is for a
felony, and (if) the peraon effecting the arrest is authorized to act as a
peace officer or Is assisting a person whom he believes to be authorized to
act 8 a peace officer; and (iii) the actor believes that the force employed
creates no substantial risk of injury to innocent peracne; and (iv) the actor
believes that (1) the crime for which the arrest is made involved conduet
ineluding the use or threatened use of deadly force; or (2) there is a sub-
stantial risk that the person to be arrested will cause death or seriocus
bodily harm if hiz apprehension is delayed.” American Law [nstitute,
Model Penal Code § 3.07(2Kb) (Propozed Official Draft, 1962).

The eourt algo found that the Due Prosess Clause required the same re-
gult, because the statute was not narrawly drawn to further a compelling
state interest. The court considered the generalized interest in effective
law enforcement sufficiently compelling only when the the suspect is dan-
gerous, Finally, the court held, relying on Ouwen v. City of Independence,
445 U, 3, 632 (1880), that the city was not immune,

d%’%
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of deadly force is a seizure subject to the reasonableness re-
gquirement of the Fourth Amendment,

A

A police officer may arrest a person if he has probable
cauge to believe that person committed a crime. £E. g.,
{'nited States v. Watson, 423 U. 8. 411 (1976). Petitioners
argue that if this requirement is satisfied the Fourth Amend-
ment has nothing to say about kow that seizure is made.
This submission ignores the many cases in which this Court,
by balancing the extent of the intrusion against the need for
it, has examined the reasonableness of the manner in which a
search or seizure is conducted. To determine the constitu-
tionality of a seizure “[w]e must balance the nature and qual-
ity of the intrusion on the individual's Fourth Amendment in-
terests against the importance of the governmental interests
alleged to justify the intrusion.” United States .ﬂ-’ﬁe,
— U. 5. — , —— (1983); see Delmware v. Prouse, 440
U. 8. 648, 654 (1979); United States v. :ﬁﬂimz-ﬁ‘mﬂe, 428
U. 8, 543, 565 (1976). We have described “the balancing of
competing interests” as “the key principle of the Fourth
Amendment.” “#ickigan v, Summers, 452 U, S. 692, 700, n.
12 (1981). See also'Camara v. Municipal Court, 387 U. 8.
523, 536537 (1967). Because one of the factors is the extent
of the intrusion, it is plain that reasonableness depends on
not only when a seizure is made, but alsg how it is carried
out. Uniled States v. Ortiz, 422 U. 8. 891, 895 (1975); Terry
v. Ohio, 392 U. 5. 1, 28-29 (1968).

Applying these principles to particular facts, the Court has
held that governmental interests did not support a lengthy
detention of luggage, United States v. Place, supra, an air-
port seizure not “carefully tailored to its underlying justifica-
tion,” Florida v. Royer, 460 U. 8. 491, 505-505 (1983) (plu-
rality opinion), surgery under general anasthesia to obtain
evidence, Winston v. Lee, . 8. {1985), or deten-
tion for fingerprinting without probable cause, Daws v. Mis-
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sisgippi, 394 U, 8. 721 (1969). On the other hand, under the
same approach it has upheld the taking of fingernail scrap-
ings from a suspect,-Cupp v. Murphy, 412 U. S, 291 (1973),
an unannounced entry into a home to prevent the destruetion
of evidence, Ker v. California, 374 U. S. 23 (1963), adminis-
trative housing inspections without 2 warrant and without
probable cause to believe that a code violation will be found,
Caomara v. Municipal Court, supra, and a blood test of a
drunk-driving suspect, Schmerber v. California, 384 U, 8.
757 (1966). In each of these cases, the question was whether
the totality of the eircumstances justified a particular sort of
search or seizure.

B

The same balancing process applied in the cases cited
above demonstrates that, notwithstanding probable cause to
seize a suspect, an officer may not always do so by killing
him. The intrusiveness of a seizure by means of deadly force
is unmatched. The suspect’s fundamental interest in his own
life need not be elaborated upon. The use of deadly force
also frustrates the interest of the individual, and of society, in
judicial determination of guilt and punishment. Against this
interest petitioners and appellant range governmental inter-
ests in effective law enforcement. They argue that overall
violence will be reduced by encouraging the peaceful submis-
gion of suspects who know that they may be shot if they flee.
Effectiveness in making arrests requires the resort to deadly
force, or at least the meaningful threat thereof. “Being able
to arrest such individuals is a condition precedent to the
state's entire system of law enforcement.” Brief for Peti-
tioners 14.

Without in any way dizparaging the importance of these
goals, we are not convinced that the use of deadly force is a
sufficiently productive means of accomplishing them to jus-

tify the killing of nonviolent suspects. Cf. Delaware v.
Prouse, supra, at 659. e use of deadly force iz a self-
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defeating way of apprehending a suspect and so setting the
eriminal justice mechanism in motion. If successful, it guar-
antees that that mechanism will not be set in motion. And
while the meaningful threat of deadly force might be thought
to lead to the arrest of more live suspects by discouraging es-
cape attempts,' the presently available evidence does not
gupport this thesis." The fact is that a majority of police de-
partments in this country have forbidden the use of deadly
foree against nonviolent suspects. See Section 11IC, infra.
If those charged with the enforcement of the criminal law
have abjured the use of deadly force in arresting nondanger-
ous felons, there is a substantial basis for doubting that the

“We note that the usual manner of deterring illegal conduct—through
punishment—has been largely ignored in connection with flight from ar-
rest. Arkanaas, for example, specifically excepts flight from arrest from
the offense of “ocbstruction of governmental operations.” The commentary
notes that this “reflects the basie policy judgment that, absent the use of
foree or violence, a mere attempt to avold apprehension by a law enforce-
ment officer does not give rise to an independent offense.” Ark. Stat.
Ann. §41-2802(3)(a} and commentary. [n the faw States that do outlaw
fight from an arresting officer, the crime iz only a misdemeanor. See,
e, g., Ind. Code § 35-44-2-3. Ewven forceful rezistance, though generally a
separate offense, is classified as a misdemeanor. F. g., Ill. Rev. Stat., ch.
38, §81-1; Mont. Code Ann. §45-7-301; N, H. Rev. Stat. Ann. §642:2:
Ore. Rev. Stat. § 162.315.

This M_Lm%wmm does avold the anomoly of automatically trans-
forming every fleeing misdemeanant into & fleeing felon—subject, under
the common law rule, to apprehension by deadly foree—solely by virtue of
his flight. However, it i3 in real tension with the harsh consequences of
flight in cases where deadly force is employed. For example, Tennessee
does not outlaw fleeing from arrest. The Memphis City Code does,
§30-15, subjecting the offender to a maximum fine of $60, § 1-8. Thus,
Garner’s attempted escape subjected him to {a) a $50 fine, and (b) being
shot.

"3ee M. Punch, Control in the Police Organization 93 (1983); Fyfe, Ob-
servations on Police Deadly Force, 27 Crime & Delingu. 378, 378-381
(1981} W. Geller & E. Karales, Split-Second Decisions 67 (1981); App. 84
{Affidavit of Williamn Bracey, Chief of Patrol, New York City Police De-
partment). See generally Brief for the Police Foundation et al. as Amiet
Curiae.
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use of such force is an essential attribute of the arrest power
in all felony cases. See Schumann v. McGinn, 240 N, W, 2d
525, 540 (Minn, 1976) (Rogosheske, J., dissenting in part).
Petitioners and appellant have not persuaded us that shoot-
ing nondangerous fleeing suspects is so vital as to outweigh
the suspect’s interest in his own life.

The u%*wwwlﬂw
suspects, whatéver the circimstances, ig constitutionally un-
reasonable. ~ It is 1ot better that all felony suspects die than
edcape. Where the suspect poses no immediate threat, the
harm resulting from failing to apprehend him does not juatif_‘,r
the use of deadly foree to do so. It is no doubt unfortunate
when a suspect who is in sight escapes, but the fact that the
police arrive a little late or are a little slower afoot does not
always justify Idlling the suspect. A police officer may not
seize an unarmed, nondangerous suspect by shooting him
dead. The Tennessee statute is unconstitutional insofar as it
authorizes the use of deadly force apainst such fleeing
suspects.

It is not, however, unconstitutional face. Where the
ufﬁcer Feasonabl be];gves that the suspect poses a threat of
squgua EH"LW, either fo the officer or to others, it is
not constitutionally unreasonable to prevent escape by using
deadly force. If a fleeing suspect is armed with a lethal
weapon or if there is _pjrgllzgﬂtgﬁgause to believe that a8
committed a erime involving the infliction or threatened in-
ﬂjgm deadly force may be used if
necmwpﬁ%&m and if, where feasible, some
warning has been given. As applied in such circumstances,
the Tennessee statute passes constitutional muster.

I11
A

It is insisted that the Fourth Amendment must be con-
strued in light of the common law rule allowing the use of
whatever force that was necessary to effect the arrest of a
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fleeing felon, though not a misdemeanant. Az stated by
Hale in 1783:

“If persons that are pursued by these officers for felony
or the just suspicion thereof . , . shall not vield them-
selves to these officers, but shall either resist or fly he-
fore they are apprehended or being apprehended shall
rescile themselves and resist or iy, so that they cannot
otherwize he apprehended, and are upon necessity slain
therein, because they cannot be otherwise taken, it is no
felony.” 2 Hale, History of the Plens of the Crown
85-86 (1788). See also 4 W. Blackstone, Commentaries
gh the Laws of England #2589,

Most American jurisdictions also imposed a flat prohibition
against the use of deadly force td stop a fleeing misde-
meanant, coupled with a general privilege to use such force to
stop a fleeing felon. E. ¢., Holloway v. Moser, 193 N, C.
185, 136 8. B. 375 (1827); Stafe v. Smith, 103 N, W, 944,
945 (Iowa 1905); Reneau v. State, 70 Tenn. 720 (187%); Brooks
v. Commonwenlth, 81 Pa. 352 (1369); Roberts v, State, 14
Io. 138 (1851); see generally R. Perking & R. Boyce, Crimi-
nal Law 1098-1102 (3d ed. 1982); Day, Shooting the Fleeing
Felon: State of the Law, 14 Crim. L. Bull. 285, 286-237
(1978); Wilgus, Arrest Without a Warrant, 22 Mich. L, Rew.
798, BOT-E16 (1924). But see Storey v. State, 71 Ala. 329
{1882); Siate v. Bryant, 65 N. C. 327, 328 (1871); Caldwell v.
State, 41 Tex. 86 (1574).

The Btate and eity argue that because this was the prevail-
ing rule at the time of the adoption of the Fourth Amendment
and for some time thereafter, and is still a frequent rule, use
of deadly force against a fleeing felon must be “reasonable.”
It is true that this Court has often looked to the common law
in evaluating the reasonableness, for Fourth Amendment
purposes, of police activity. See, e p., United Sintes v.
Watson, 423 1. S, 411, 418-419 (1978); Gerslein v. Pugh, 420
U, 5, 103, 111, 114 (1978); Carvoil v. United States, 267
U, 5, 132, 149-1563 (1926). On the other hand, it “has not



£3-10356—0PINION
TENNESBEE » GARNER 11

simply frozen into constitutional law those law enforcement
practices that existed at the time of the Fourth Amendment’s
passage.” Payton v. New York, 445 U, 8. 573, 691, n. 33
(1980). Because of sweeping change in the legal and techno-
logieal context, reliance on the common law rule in this case
would be a mistaken literalism that ignores the purposes of a
historieal inquiry.
B

It has been pointed out many times that the common law
rule iz best understood in light of the fact that it arose at a
time when virtually all felonies were punishable by death.*
“Though effected without the protections and formalities of
an orderly trial and conviction, the ldlling of a resisting or
fleeing felon resulted in no greater consequences than those
authorized for punishment of the felony of which the individ-
ual was charged or suspected.” Model Penal Code §3.07,
Comment 3, at 56 (Tentative Draft No. 8, 1958) (hereinafter
Model Penal Code Comment). Courts have also justified the
common law rule by emphasizing the relative dangerousness
of felons, See, e. g., Schumann v. McGinn, 240 N. W, 2d
525, 533 (Minn. 1976 Holloway v. Moser, 193 N. C, 185,
187, 136 8, E. 375, 376 (1927).

Neither of these justifications makes sense today. Almost
all erimes formerly punishable by death no longer are or can
be. See, e. g., Enmund v. Florida, 458 U. 8. 762 (1978);
Coker v. Georgia, 433 U. 8. 584 (1977). And while in earlier

“The roots of the concept of a “felony™ lie not in capital punishment but
in forfeiture. 2 T. Pollock & F. Maitland, The History of English Law 465
(2d ed. 1909) (hereinafter Pollock & Maitland). Not all felonies were al-
ways punishable by death. See id., at 466-467, n. 3. Nonetheless, the
link was profound. Blackstone was able to write that “[t]he idea of felon is
indeed so genevally connected with that of capital punishment, that we find
it hard to separate them; and to this usage the interpretations of the law do
now conform.  And therefore if 8 statute malkes any new offence felony the
law implies that ia shall be punished with death, #iz. by hanging, as well as
with forfeiture . . .." 4 W. Blackstone *98, See also E. Ferkins & R.
Boyee, Criminal Law 14-15 (3d od. 1982); 2 Pollock and Maitland 511,
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times “the gulf between the felonies and the minor offences
was broad and deep,” 2 Pollock & Maitland 467 n, 3; Carrofl
v. ['nited States, 367 1J. 8. 132, 158 (1925), today the distine-
tion is minor and often arbitrary. Many erimes considered
to be misdemeanors, or nonexistent, at common law are now
felonies. Wilgus 572-573. These changes have undermined
the concept, which was questionable to begin with, that use
of deadly force against a fleeing felon is merely a speedier
execution of someone who has already forfeited his life.
They have also made the assumption that a “felon” is more
dangerous than a misdemeanant untenable. Indeed, numer-
ous misdemeanors involve conduct more dangerous than
many felonies.”

There i§ an additional reason that the common law rule
cannot be directly translated to the present day. The com-
mon law rule developed at a time when weapons were rudi-
mentary. Deadly force could be inflicted almost solely in a
hand-to-hand struggle during which, necessarily, the safety
of the arresting officer was at risk. Handguns were not car-
ried by police officers until the latter half of the last century.
L. Kennett & J. Anderson, The Gun in Ameriea 91 (1975).
Only then did it become possible to use deadly force from a
distance as a means of apprehension. As a practical matter,
the use of deadly force under the standard articulation of the
common law rule has an altogether different meaning—and
harsher consequences—now than in past centuries. See
Wechsler & Michael, A Rationale for the Law of Homicide: 1,
37 Colum. L. Rev. 701, 741 {1937).2

"White collar crime, for example, poges & less significant phyrieal threat,
than, say, drunken driving. See Welsh v. Wisconsin, — 1, 5. —
(1884): id., at —— (BLACKMUN, J,, concwrring),  See Model Penal Code,
eornrment 57,

It has been argued that sophisticated techniques of apprehension and
increased communication between the police in different jurisdictions have
made it more likely that an eacapes will be catught than was once the case,
and that this change has reduced the “ressonableness” of the ysa of deadly
furee to prevent escape. &, g., Sherman, Execation Without Trial: Polics
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{One other aspect of the common law rule bears emphasis.
It forbids the use of deadly force to apprehend a misde-
meanant, condemning such action as disproportionately se-
vere. See Holloway v. Moser, 193 N. C. 185, 187, 136 S. E.
2d 375, 376 (1927); State v. Smith, 103 N. W, 944, 945 (Iowa
1905).

In short, though the common law pedigree of Tennessee's
rule is pure on its face, changes in the legal and technological
context mean the rule is distorted almost beyond recognition
when literally applied.

In evaluating the reasonableness of police procedures
under the Fourth Amendment, we have also looked to pre-
vailing rules in individual jurisdictions. See, e. g., United
States v. Watson, supra, at 421-422, The rules in the States
are varied, Some 19 States have codified the common law
rule,® though in two of these the courts have significantly
limited the statute.*  Four States, though without s rele-

Homiecide and the Constitution 33 Vand. L. Rev. T1, 76 (1980). Wa are
unaware of any data that would permit sensible evaluation of this claim.
Current arrest rates are sufficiently low, however, that we have some
doubt whether in past centuries the failure to arrest at the scene meant
that the police had missed their only chance in a way that is not presently
the case. In 1983, 21% of the offenses in the FBI crime index were cleared
by arrest. Federal Bureau of Investigation, Uniform Crime Index 159
(1983). The clearance rate for burglary was 16%. [bid.

®Ala Code §13A-3-27; Ark. State., Ann. §41-510; Cal, Penal Code
Ann, §186 (West); Conn. Gen Stat, §53(a)-22; Fla, Stat. §776.05; [daho
Code § 19-610; Ind. Code §35-41-3-3; Kan. Stat. Ann. §21-3215; Miss,
Code Ann. §97-3-16(d); Mo. Rev. Btai. §563.046; Nev. Rev. Stat.
§200.140; M. M. Stat. Ann. §80-2-6; Okla. Stat., Tit. 21, § T32: Ore. Rev.
Stat. §161.239: R. 1. Gen. Laws § 12-7-9; 8D Code §§ 22-26-32, —-33; Tenn.
Code Ann, §40-7-108; Wash. Rev. Code §94.16.040(3). Wisonsin's atat-
ute {8 ambiguous, but should probably be added to this list. Wis, Stat,
§939.45(4) (officer may use force necessary for “s reasonable accomplish-
ment of a lawiul arrest™),

“In California, the police may use deadly foree to arrest only if the
crime for which the arrest is sought was “a forcible and atrocious one which
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vant statute, apparently retain the common law rule.’t
Three States have adopted the Model Penal Code'’s provision
verbatim.”” Sixteen others allow, in slightly varying lan-
guage, the use of deadly force only if the suspect has commit-
ted a felony involving physical or deadly force, or is escaping
with a deadly weapon, or is likely to endanger life or inflict
serious physical injury if not arrested.” Louisiang and Ver-

threatens death or serious bodily harm,” or there is a substantial risk that
the person whoae arrest is sought will cause death or serious bodily harm if
apprehension is delayed, Kortum v, Alkire, 69 Cal. App, 3d 325, 323, 138
Cal. Eptr. 26, 30-31 (1977). See also People v. Ceballos, 12 Cal.ad 470,
76484, 526 . 2d 241, 246245 (1974); Long Beach Polics Officers Assn. V.
Long Benck, 61 Cal. App. 2d 364, 378-374, 132 Cal. Rptr. 348, 362-364
(1976}. In Indiana, deadly force may be uaed only to prevent injury, the
imminent danger of injury or foree, or the threat of force, It is not permit-
ted simply to prevent ascaps, Fose v. Stale, 431 N. E. 2d 521 (Ind. App.
1952,

. "These are Michigan, Ohio, Virginia, and West Virginia,. Werner v
Howtfelder, 113 Mich, App. 747, 318 N. W. 2d 325 (1982); Stode v Foater,
60 Chip Misc, 46, 398 N, E, 2d 248, 256258 (Com. Pl 1979) (citing caszes);
Berry v. Homman, 203 Ya. 506, 126 B, E, 2d 851 (1962); Thowmpeon .
Norfolk & W. R, 182 8. E. 880, 383-384 (W. Va. 1935}

“Haw. Rev. Stat. §703-307; Neb. Rev. Stat. §28-1412: N. J. Stat.
Ann. §20:8-7. Seen. T, supro.

¥ Alaslea Stat. Ann. §11.81.3TMak; Ariz. Rev. Stat, Ann. § 13-410; Cola,
Rev. Stat, §18-1-707T; Del. Code Ann,, Tit, 11, 5467 (felony involving
physical force and a substantial risk that the suapect will cause death or
serious bodily injury or will never be recaptured); Il Rev. Stat., ch. 38,
§7=5; Iowa Code §504.8 (suspect has used or threatened deadly fores in
commiesion of a felony, or would uee deadly fores if not caught); Ex. Rev.
atat. §503.000 (suzpect commiited falony involving use aor thrast of physi-
cpl foree fikely to cavse death or serious injury, ond i8 likely to endanger
life unless apprehended without delay); Me. Rev, Stat. Ann., Tit, 17-A,
§ 107 {commentary notes that deadly foree may be used only "whera the
person arrasted poses a threat to human life”); Minn, Stat, §609.068; N, H.
Bev. Stat, Ann, §E2T.5(10 (Supp.); N, Y. Penal Law §35.30; N. C. Gen.
Stat, §15A4-401; N. T, Cent. Code §12.1-06-07.2.d; Pa. Stat. Ann., Tit.
15, § 508 (Purdon); Tex. Penal Code Ann. § 9.51(c); Utah Code Ann. § T6-2-
404, Massachusetts probably belongs in thie category. Though it once
rejected distinetione between felonies, [Mraneck v. Lima, 368 Masgs, 749,
TG (1971}, it has ainee adopted the Model Penal Code limitations with re-
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mont, though without statutes or case law on point, do forbid
the use of deadly force to prevent any but violent felonies.™
The remaining States either have no relevant statute or case-
law, or have positions that are unclear.”

It is tot aecurate to say that there is a constant or aver-
whelming trend away from the common [aw rule, In recent
years, seme States have reviewed their laws and expressly
rejected abandonment of the common law rule.”® Nonethe-
legs, the long-term movement has been away from the rule
that deadly forece may be used against any fleeing felon, and
that remains the rule in less than haif the States.

This trend is more evident and impressive when viewed in
light of the policies adopted by the police departments them-
selves. Overwhelmingly, these are more restrictive than
the common law rule. C. Milton et al., Police Use of Deadly
Force 45-46 (1977). The Federal Bureau of Investigation
and the New York City Police Department, for example,
both forbid the use of firearms except when necessary to pre-

gard to private citizens, Commionwealth v, Kletn, 372 Maga, 323, 363 N. E.
2d 1318 (1977), and seems to have extended that decision ta police offlcers,
Jubioe v. Rondasrs, 380 Mags, 881, 408 N, E. 2d 931 (19300

v8ee La. Rev. Stat. Ann. § 14:2002) (West); Vt. Stat. Ann., Tit. 53,
§2305. A Federnl District Court has interpreted the Louisiana statute to
limit the wse of deadly force agrinst fleeing suspeets to situations where
“life itzelf is endangered or great bodily harm i threatened.” Soule v
Hutte, 304 F. Supp. 124, 132 (ED La. 1969).

PThese are Georgia, Maryland, Montana, South Carolina, and Wyo-
ming. A Maryland appellate court has indicated that deadly force may not
ke used againat a felon who “waa in the process of Aeeing and, at the time,
presented no immediate danger to . . . anyone . .. " {(Fiont Food, Mrne. v
Seherry, 445 A, 2d 483, 488, 48% (Md. App. 1932).

#In adopting its current statute in 1979, for example, Alabama ex-
presely chose the commen law tule over more restrictive provisions.  Ala.
Code pp, 67-88 (1982), Misaouri likewise considered but rejected a pro-
posal akin to the Model Penal Code rule.  See Madtie v. Sehnarr, 547 F. 2d
L7, 1022 (CAG 1976) (Gibeon, C. J., dissenting), vacatad as mopat, 431
1. 5. 171 {197T). Idahe, whose current statute codifies the common law
rule, adopted the Model Penal Cade in 1871, but abandoned it in 1972.
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vent death or grievous bodily harm. Id., at 40-41; App. 83.
For accreditation by the Commission on Accreditation for
Law Enforcement Agencies, a department must restrict the
use of deadly force to situations where “the offlcer reasonably
believes that the aetion is in defense of human life . , ., or in
defense of any person in immediate danger of sericus physical
injury.” Commission on Acereditation for Law Enforcement
Agencies, Ine,, Standards for Law Enforcement Agencies
1-2 (1983), A 1974 study reported that the police depart-
ment regulations in a majority of the large cities of the
United States allowed the firing of a weapon only when a
felon presented a threat of death or serious bodily harm.,
Boston Police Department, Planning & Research Division,
The Use of Deadly Foree by Boston Police Personnel {1974},
cited in Mattis v. Schnarr, 547 F. 2d 1007, 1016, n. 8 (CARB
1976), vacated as moot, 431 U. &. 171 (1977). Overall, only
7.5% of departmental and municipal polices explicitly permit
the use of deadly foree against any felon; 86.8% explicitly do
not. Matulia, A Balance of Forces: A Report of the Interna-
tional Association of Chiefs of Police 161 (1982) (tahle). See
also Record 1108-1368 (written policies of 44 departments).
See generally Brief for The Police Foundation, et al., as
Amici Curiae.  In light of the rules adopted by those who
must actually administer them, the older and fading common
law view is & dubious indicia of the constitutionality of the
Tennessee statute now before us,

C

Actual departmental policies are important for an addi-
tional reason. We would hesitate to declare a police practice
of long standing “unreasonable” if doing so would severely
hamper effective law enforcement. But the indications are
to the contrary. Amici note that “[a]fter extensive research
and consideration, [they] have concluded that laws permit-
ting police officers to use deadly foree to apprehend unarmed,
non-violent fleeing felony suspects actually do not protect cit-
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izens or law enforcement officers, do not deter erime or alle-
viate problems cause by erime, and do not improve the crime-
fighting ability of law enforcement agencies.” Brief for
Police Foundation et al. as Amici Curige 11, The submis-
sion is that the obvious state interests in apprehension are
not sufficiently served to warrant the use of lethal weapons
against all fleeing felons. g

Nor do we agree with petitioners that the rule we have
adopted requires the police to make impossible, split-second
evaluations of unknowable facts, See Brief for Petitioners
11; Brief for Appellant 25. We do not deny the practieal dif-
ficulties of attempting to assess the suspect's dangerousness.
However, similarly diffienlt judgments must be made by the
police in equally uncertain circumstances. See, e. g., Terry
v. Ohio, 392 1. 8. 1, 20, 27 (1968). Moreover, the highly
technical felony/misdemeanor distinetion is equally, if not
more, difficult to apply in the field. An officer is in no posi-
tion to know, for example, the precise value of property sto-
len, or to know whether the crime was a first or second of-
fense. Finally, as noted above, thia claim must be viewed
with suspicion in light of the similar self-imposed limitations
of s0 many police departments.

IV

The District Court concluded that Hymon was justified in
shooting Garner beeause state law allows, and the Federal
Constitution does not forbid, the use of deadly force to pre-
vent the esecape of a fleeing felony suspect if no alternative
means of apprehension is available. See App. to Pet. for
Cert. A9-All, A38. This conlusion made a determination of
Garner's apparent dangerousness unnecessary. The court
did find, however, that Garner appeared to be unarmed,
though Hymon could not be certain that was the case. [d.,
at A4, A23. Restated in Fourth Amendment terms, this
means Hymon had no articulable basis to think Garner was
armed.
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In reversing, the Court of Appeals accepted the District
Court's factual conclusions and held that “the facts, as found,
did not justify the use of deadly foree.” 710 F. 2d, at 246.
We agree. While we recognize the seriousness of the erime

of burglary,” Officer Hymon could not reasonably have be-
lieved that Garner—young, slight, and unarmed—posed any
threat. Indeed, Hymon never attempted to justify his ac-
tions on any basis other than the need to prevent an escape.
The District Court stated in passing that “[t]he facts of this
case did not indicate to Officer Hymon that Garner was ‘non-
dangerous,’” App. to Pet. for Cert. A34, This conclusion is
not explained, and seems to be based solely on the fact that
Garner had broken into a house at night. However, the fact
that Garner was a suspected burglar could not, without re-
gard to the other circumstances, automatieally justify the use

eadly force. Hymon did not have a reasonable belief that
(Garner, whom he correctly believed to be unarmed, posed
any phyzical danger to himself or others.

v

We wish to make clear what our holding means in the con-
text of this case. The compiaint has been dismissed as to all

" The Federal Bureau of Investigation classifies burglary as a “prop-
erty” rather than & “violent” erime. See Federal Bureau of Investigation,
Uniform Crime Reports 1 (1983). However, burglary has alsc been
viewed a5 an inherently life-threatening erime. See, e g., Common-
weaith v, Kiein, 363 N, E. 2d 1313, 1319 and . 8 (Mass, 197T); W, Prosser,
Law of Torts 134 (4th ed, 1984). Some state statutes that limit the use of
deadly foree to certain violent felonies include burglary in the list, See IIL
Rev. Stat. Ann,, ch. 38, §7-6. As thia case demonstrates, however, the
fact that someone has broken into a dwelling at night does not automati-
cally mean he ia physically dangerous. See also Solem v. Helm, —
U. 8, —, —— ———and nn. 22-22{1883). In fact, the available statls-
ties indicate that burglaries only rarely involve physical violenve. See
T. Reppetto, Residential Crime 17, 105 {1974); Conklin & Bittner, Bur-
glary in a Suburb, 11 Criminology 208, 214 (1974). The instances where
violence has taken place and an officer pursuing the suapect ia unaware of it
will be even fewer.
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the individual defendants. The State iz a party only by vir-
tue of 28 U, 8. C. §2403(c) and is not subject to liability.
The possible lability of the remaining defendants—the police
department and the city of Memphis—hinges on Monell v.
Department of Social Services, supra, and is left for remand.
We hold that the statute is invalid insofar as it purported to
give Hymon the authority to act as he did. As for the policy
of the police department, the absence of any discussion of this
issue by the courts below, and the unecertain state of the
record, preclude any consideration of its validity,

The judgment of the Court of Appeals is affirmed and the
case remanded for further procedings consistent with this
opinion.

So ordered.
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JusTICE O’CONNOR, dissenting.

The Court today holds that the Fourth Amendment prohib-
its 2 police officer from using deadly force as a last resort to
apprehend a criminal suspect who refuses to halt when flee-
ing the scene of a nighttime burglary. This conclusion rests
on the majority's balancing of the interests of the suspect and
the public interest in effective law enforcement. Ante, at 6.
Notwithstanding the venerable common law rule authorizing
the use of deadly force if necessary to apprehend a fleeing
felon, and continued acceptance of this rule by nearly half the
States, ante, at 13-15, the majority concludes that Tennes- }_
see’s statute is unconstitutional inasmuch as it allows the use
of such force to apprehend a burglary suspect who is not obvi-
ously armed or otherwise dangerous, Although the circum-
stances of this case are unquestionably tragic and unfortu-
nate, our constitutional holdings must be sensitive to both

Jeslicea O'Comars shhbics abod wnr are inkeresh Cf” A;T_
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the history of the Fourth Amendment and to the general im-
plications of the Court’s reasoning. By disregarding the
serious and dangerous nature of residential burglaries and
the longstanding practice of many States, the Court effec-
tively creates a Fourth Amendment right allowing a burglary
suspect to flee unimpeded from a police officer who has prob-
able cause to arrest, who has ordered the suspect to halt, and
who has no means short of firing his weapon to prevent es-
cape. [ do not believe that the Fourth Amendment supports
such a right, and I accordingly dissent.

I

The facts below warrant brief review because they high-
light the difficult, split-second decisions police officers must
make in these circumstances. Memphis Police Officers
Elton Hymon and Leslie Wright responded to a late-night
call that a burglary was in progress at a private residence.
When the officers arrived at the scene, the caller said that
“they” were breaking into the house next door. App. 207.
The officers found the residence had been forcibly entered
through a window and saw lights on inside the house. Offi-
cer Hymon testified that when he saw the broken window he
realized “that something was wrong inside,” id., at 6566, but
that he could not determine whether anyone— either a bur-
glar or 3 member of the household— was within the resi-
dence. [d., at 209. As Officer Hymon walked behind the
house, he heard a door slam, He saw Edward Eugene Gar-
ner run away from the house through the dark and cluttered
backyard. Garner crouched next to a six-foot-high fence.
Officer Hymon thought Garner was an adult and was unsure
whether Garner was armed because Hymon “had no idea
what was in the hand [that he could not see] or what he might
have had on his person.” Id., at 658-659. [n fact, Garner
was 15-years old and unarmed. Hymon also did not know
whether accomplices remained inside the house. Id., at 657.
The officer identified himself as a police officer and ordered
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Garner to halt. Garner paused briefly and then sprang to
the top of the fence. Believing that Garner would escape if
he climbed over the fence, Hymon fired his revolver and mor-
tally wounded the suspected burglar.

Respondent, the deceased’s father, filed a § 1983 action in
federal court against Hymon, the city of Memphis, and other
defendants, for asserted violations of Garner’s constitutional
rights. The District Court for the Western District of Ten-
nessee held that Officer Hymon’s actions were justified by a
Tennessee statute that authorizes a police officer to “use all
the necessary means to effect the arrest,” if “after notice of
the intention to arrest the defendant, he either flee or fore-
ibly resist.” Tenn. Code Ann. §40-808. As construed by
the Tennessee courts, this statute allows the use of deadly
force only if a police officer has probable cause to believe that
a person has committed a felony, the officer warns the person
that he intends to arrest him, and the officer reasonably be-
lieves that no means less than such force will prevent the
escape. See, e. g., Johnson v. State, 173 Tenn, 134, 114
S. W. 2d 819 (1988). The District Court held that the Ten-
nessee statute is constitutional and that Hymon's actions as
authorized by that statute did not violate Garner’s constitu-
tional rights. The Court of Appeais for the Sixth Circuit re-
versed on the grounds that the Tennessee statute “authoriz-
ing the killing of an unarmed, nonviolent fleeing felon by
police in order to prevent escape” violates the Fourth
Amendment and the Due Process Clause of the Fourteenth
Amendment. 710 F. 2d 240, 244 (1983).

The Court affirms on the ground that application of the
Tennessee statute to authorize Officer Hymon's use of deadly
foree constituted an unreasonable seizure in violation of the
Fourth Amendment. The precise issue before the Court de-
serves emphasis, because both the decision below and the
majority obscure what must be decided in this case. The
issue is not the constitutional validity of the Tennessee stat-
ute on its face or as applied to some hypothetical set of facts.
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Instead, the issue is whether the use of deadly force by Offi-
eer Hymon under the eircumstances of this case violated Gar-
ner’s constitutional rights. Thus, the majority's assertion
that a police officer who has probable cause to seize a suspect
“may not always do so by killing him," anfe, at 7, is unexcep-
tionable but also of little relevance to the question presented
here. The same is true of the rhetorically stirring statement
that “[t]he use of deadly force to prevent the escape of all fel-
ony suspects, whatever the circumstances, is constitutionally
unreasonable.” [d., at9. The question we must address is
whether the Constitution allows the use of such force to ap-
prehend a suspect who resists arrest by attempting to flee
the scene of a nighttime burglary of a residence.-

II

For purposes of Fourth Amendment analysis, [ agree with
the Court that Officer Hymon “seized” Garner by shooting
him. Whether that seizure was reasonable and therefore
permitted by the Fourth Amendment requires a careful bal-
ancing of the important public interest in crime prevention
and detection and the nature and quality of the intrusion
upon legitimate interests of the individual. United States v.
Place, — U. 8, ——, ——(1983). In striking this balance
here, it is crucial to acimowledge that police use of deadly
force to apprehend a fleeing criminal suspect falls within the
“rubric of police conduct necessarily {involving] swift action
predicated upon the on-the-spot observations of the officer on
the beat.” Terry v. Ohio, 392 U. 8. 1, 20 (1968). The clar-
ity of hindsight cannot provide the standard for judging the
reasonableness of police decisions made in uncertain and
often dangerous circumstances. Moreover, 1 am far more
reluctant than is the Court to conclude that the Fourth
Amendment proscribes a police practice that was accepted at
the time of the adoption of the Bill of Rights and has contin-
ued to receive the support of many state legislatures. Al-
though the Court has recognized that the requirements of the
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Fourth Amendment must respond to the reality of social and
technological change, fidelity to the notion of conmstitu-
tional—as opposed to purely judicial—limits on govern-
mental action requires us to impose a heavy burden on those
who claim that practices accepted when the Fourth Amend-
ment was adopted are now constitutionally impermissible.
See, ¢. g., United States v. Watson, 423 U, 8, 411, 416-421
(1976); Carroll v. Uniled States, 267 U. S. 132, 149-153
(1925). Cf. United States v. Villamonte-Marquez, ——
U. 8, ——, —— (1983) (slip op. 67, 13) (noting “impressive
historical pedigree” of statute challenged under Fourth
Amendment).

The public interest involved in the use of deadly force as a
last resart to apprehend a fleeing burglary suspect relates
primarily to the serious nature of the crime. Household bur-
glaries represent not only the illegal entry into a person’s
home, but also “pose[] real risk of serious harm to others.”
Solem v. Helm, — U, 8. ——, —— (1983) (BURGER, C. J.,
dissenting). According to recent Department of Justice sta-
tistics, “[t]hree-fifths of all rapes in the home, three-fifths of
all home robberies, and about a third of home aggravated and
simple assaults are committed by burglars.” Bureau of Jus-
tice Statistics Builetin, Household Burglary, p. 1 (1985).
During the period 1973-1982, 2.8 million such violent crimes
were committed in the course of burglaries. [hd. Victims
of a forcible intrusion into their home by a nighttime prowler
will find little consolation in the majority’s confident asser-
tions that “the fact that someone has broken into a dwelling
at night does not automatically mean he is physicaily danger-
ous” or that “burglaries only rarely involve physical vio-
lence.” Ante, at 18, n. 21. Moreover, even if a particular
burglary, when viewed in retrospect, does not involve physi-
cal harm to others, the “harsh potentialities for violence”
inherent in the forced entry into a home preclude charac-
terization of the crime as “innocuous, inconsequential, minor,
or ‘nonviolent.'" Solem v. Helm, — U, 8., at — (BUR-
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GER, C. J., dissenting). See also Restatement of Torts § 131
Comment g (1934) (burglary is among felonies that normally
cause or threaten death or serious bodily harm); R. Perldns &
R. Boyce, Criminal Law 1110 (3d ed. 1982) (burglary is dan-
gerous felony that creates unreasonable risk of great per-
sonal harm).

Because burglary is a serious and dangerous felony, the
public interest in the prevention and detection of the crime is
of compelling importance. Where a police officer has proba-
ble cause to arrest a suspected burglar, the use of deadly
force as a last resort might well be the only means of appre-
hending the suspect. With respect to a particular burglary,
subsequent investigation simply cannot represent a substi-
tute for immediate apprehension of the criminal suspect at
the scene. See Report of President’s Commission on Law
Enforcement and Administration of Justice, The Challenge of
Crime in a Free Society 97 (1967). Indeed, the Captain of
the Memphis Police Department testified that in his city, if
apprehension is not immediate, it is likely that.the suspect
will not be caught. App. 334. Statutes such as Tennessee's
reflect a legislative determination that the use of deadly force
in prescribed circumstances will serve generally to protect
the public. They assist the police in apprehending suspected
perpetrators of serious crimes and provide notice that a law-
ful police order to stop and submit to arrest may not be
ignored with impunity. See, ¢. g., Wiley v. Memphis Police
Department, 548 F. 2d 1247, 1252-1253 (CAB), cert. denied,
434 U, 8. 822 (197T); Jones v. Marshall, 528 F. 2d 132, 142
{CAZ2 1975).

The majority unconvineingly dismisses the general deter-
rence effects by stating that “the presently available evi-
dence does not support [the] thesis” that the threat of force
discourages escape and that “there is a substantial basis for
doubting that the use of such force is an essential attribute to
the arrest power in all felony cases.” Ante, at 8-9. Thereis
no question that the effectiveness of police use of deadly force
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is arguable and that many States or individual police depart-
ments have decided not to authorize it in circumstances simi-
lar to those presented here. But it should go without saying
that the effectiveness or popularity of a particular police
practice does not determine its constitutionality. Cf
Spaziano v. Florida, — U. 8, ——, —— (1984) (“The
Eighth Amendment is not violated every time a State
reaches a conclusion different from a majority of its sisters
over how best to administer its criminal laws™) (slip op. 16).
Moreover, the fact that police conduct pursuant to a state
statute is challenged on constitutional grounds does not
impose a burden on the State to produce social science statis-
ties or to dispel any possible doubts about the necessity of the
conduct. This observation, I believe, has particular force
where the challenged practice both predates enactment of the
Bill of Rights and continues to be aceepted by a substantial
number of the States.

Against the strong public interests justifying the conduct
at isste here must be weighed the individual interests impli-
cated in the use of deadly force by police officers. The
majority declares that “[t]he suspect’s fundamental interest
in his own life need not be elaborated upon.” Ante, at 7.
This blithe assertion hardly provides an adequate substitute
for the majority’s failure to acknowledge the distinetive man-
ner in which the suspect’s interest in his life is even exposed
to risk. For purposes of this case, we must recall that the
police officer, in the course of investigating a nighttime bur-
glary, had reasonable cause to arrest the suspect and ordered
him to halt. The officer’'s use of force resulted because the
suspected burglar refused to heed this command and the offi-
cer reasonably believed that there was no means short of fir-
ing his weapon to apprehend the suspeet. Without question-
ing the importance of a person's interest in his life, I do not
think this interest encompasses a right to flee unimpeded
from the scene of a burglary. Cf. Payton v. New York, 445
U. 8. 678, 617, n. 14 (1980) (WHITE, J., dissenting) (“[Tlhe
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policemen’s hands should not be tied merely because of the
possibility that the suspect will fail to cooperate with legiti-
mate actions by law enforcement personnel”). The legiti-
mate interests of the suspect in these circumstances are ade-
quately accommodated by the Tennessee statute: to avoid the
use of deadly force and the consequent risk to his life, the
suspect need merely obey the valid order to halt.

A proper balancing of the interests involved suggests that
use of deadly force as a last resort to apprehend a criminal
suspect fleeing from the acene of a nighttime burglary is not
unreasonable within the meaning of the Fourth Amendment.
Admittedly, the events giving rise to this case are in retro-
spect deeply regrettable. Nop one can view the death of an
unarmed and apparently nonviolent 15-year old without sor-
row, much less disapproval. Nonetheless, the reasonable-
nessg of Officer Hymon's conduct for purposes of the Fourth
Amendment cannot be evaluated by what later appears to
have been a preferable course of police action. The officer
pursued a suspect in the darkened backyard of a house that
from all indications had just been burglarized. The police
officer was not certain whether the suspect was alone or un-
armed; nor did he know what had transpired inside the
house. He ordered the suspect to halt, and when the sus-
pect refused to obey and attempted to flee into the night, the
officer fired his weapon to prevent escape. The reasonable-
ness of this action for purpeses of the Fourth Amendment is
not determined by the unfortunate nature of this particular
case; instead, the question iz whether it is constitutionally
impermisgible for police officers, as a last resort, to shoot &
burglary suspect fleeing the scene of the crime.

Because I reject the Fourth Amendment reasoning of the
majority and the Court of Appeals, [ briefly note that no
other constitutional provision supports the decision below.
In addition to his Fourth Amendment claim, respondent also
alleged violations of due process, the Sixth Amendment right
to trial by jury, and the Eighth Amendment proseription of
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eruel and unusual punishment. These arguments were re-
jected by the District Court and, except for the due process
claim, not addressed by the Court of Appeals. With respect
to due process, the Court of Appeals reasoned that statutes
affecting the fundamenta] interest in life must be “narrowly
drawn to express only the legitimate state interests at
stake.,” TIDF. 2d, at 244. The Court of Appeals concluded
that a statute allowing police use of deadly foree is narrowly
drawn and therefore constitutional only if the use of such
force is limited to situations in which the suspect poses an
immediate threat to others. 710 F. 2d, at 246-247. What-
ever the validity of Tennessee's statute in other contexts, I
cannot agree that its application in this case resulted in a
deprivation “without due process of law.” Cf Baker w
MecCollan, 443 U. 8. 137, 144-145 (1979). Nor do I believe
that a criminal suspect who is shot while trying to avoid
apprehension has a cognizable claim of a deprivation of his
Sixth Amendment right to trial by jury. See Cunningham
v. Ellington, 323 F. Supp. 1072, 1075-1076 (W. D. Tenn.
1971) (three-judge court). Finally, because there is no indi-
cation that the use of deadly force was intended to punish
rather than to capture the suspect, there is no valid claim
under the Eighth Amendment. See Bell v. Wolfish, 441
U. 8. 520, 538-539 (1978). Accordingly, I conclude that the
Distriet Court properly entered judgment against respond-
ent, and I would reverse the decision of the Court of Appeals.

I11

Even if I agreed that the Fourth Amendment was violated
under the circumstances of this case, [ would be unable to
join the majority opinion. The reasoning of the majority is
opaque with respect to the nature of today’s holding and its
more general implications. Relying on the Fourth Amend-
ment, the majority asserts that it is constitutionally unrea-
sonable to use deadly force against fleeing criminal suspects
who do not appear to pose a threat of serious physical harm



88-1085 & 83-1070—DISSENT
10 TENNESSEE v GARNER

to others. Ante, at 9. Although it is unclear from the lan-
guage of the opinion, I assume that the majority intends the
word “use” to include only those circumstances in which the
suspect is actually apprehended. Absent apprehension of
the suspect, there is no “seizure” for Fourth Amendment
purposes. Perhaps I impute too much to the majority opin-
ion, but I doubt that the Court intends to allow criminal sus-
pects who successfully escape to return later with §1983
claims against officers who used, albeit unsuccessfully,
deadly force in their futile attempt to capture the fleeing sus-
pect. Moreover, by declining to limit its holding to the use
of firearms, the Court unnecessarily implies that the Fourth
Amendment constrains the use of any police practice that is
potentially lethal, no matter how remote the risk. Cf Los
Angeles v. Lyons, — U, 8. —— (1983).

The contours of the majority’s holding are not even dis-
cernible in its application to the narrow question presented
by this case. The majority first observes that deadly force
“may not be used unless necessary to prevent the escape and
the officer reasonably believes that the suspect poses a sig-
nificant threat of death or serious physieal injury to the offi-
cer or others.” Ante, at 9 (emphasis added). Such a belief,
the majority further suggests, is reasonable and therefore
justified if the “suspect is armed with a lethal weapon or if
there is probable cause to believe that he has committed a
crime involving the infliction or threatened infliction of seri-
ous physical harm.” [Ibid. (emphasis added). The majority
indicates, however, that a police officer need not have actual
Imowledge that the suspect is armed; instead, an articulable
basis to think the suspect is armed apparently will justify the
use of deadly force. Even assuming that a police officer con-
fronted with a fleeing suspect who is possibly dangerous and
refuses to heed a valid order to halt can “make subtle
discriminations that perplex even judges in their chambers,”
Payton v. New York, 445 U, 8., at 619 (WHITE, J., dissent-
ing), the majority opinion leaves unclear the very require-
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ments the Court today imposes on police conduct. Finally,
even if it were appropriate in this case to limit the use of
deadly force to the- ambiguous class of suspects who “pose a
signifieant threat of death or serious physical injury” to oth-
ers, see Wiley v. Memphis Police Department, 548 F, 24, at
1253, I believe that class should include nighttime burglars
who resist arrest by attempting to flee the scene of the crime.

The ambiguities in the majority opinion simply invite sec-
ond-quessing of diffieult police decisions that must be made
quickly in the most trying of circumstances. Cf. Payton .
New York, 445 U. 8., at 619 (WHITE, J., dissenting}. The
majority states that the use of deadly force is permissible if
the suspect is armed with a lethal weapon. Ante, at9. Itis
unclear, however, whether a police officer’s use of deadly
force can be justified by the after-the-fact discovery that the
suspect was armed. The majority’s reasoning may imply
that the result in this case would be no different if Garner in
fact had a weapon concealed on his person. The uncertainty
created by the majority opinion is compounded because, as-
suming that an officer has probable cause to arrest for bur-
glary and the suspect refuses to obey an order to halt, the
Court declines to outline the additional factors necessary to
provide an “artieulable basis” for believing that the suspect is
armed or otherwise dangerous. Police are given no guidance
for determining which objects, among an array of potentially
lethal weapons ranging from guns to knives to baseball bats
to rope, will justify the use of deadly force. We can accord-
ingly expect an escalating volume of litigation as the lower
eourts struggle to determine if a police officer’s split-second
decision to shoot was justified by the danger posed by a par-
ticular object and other facts related to the erime. Thus, the
majority opinion portends a burgeoning area of Fourth
Amendment doctrine concerning the circumstances in which
police officers can reasonably employ deadly force.
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IV

The majority opinion sweeps broadly to adopt an ambigu-
ous standard for the constitutionality of the use of deadly
force to apprehend fleeing felons. Thus, the majority
“lightly brushe{s] aside,” Payton v. New York, 445 U. 8., at
600, a longstanding police practice that predates the Fourth
Amendment and continues to receive the approval of nearly
half of the state legislatures. I cannot accept the majority’s
ereation of a constitutional right to flight for burglary sus-
pects seeking to avoid capture at the scene of the crime.
Whatever the constitutional limits on police use of deadly
force in order to apprehend a fleeing felon, I do not believe
they are exceeded in a case in which a police officer has prob-
able cause to arrest a suspect at the scene of a residential
burglary, orders the suspect to halt, and then fires his
weapon as a last resort to prevent the suspeet's escape into
the night. I respectfully dissent.
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02/15/85

TQ: Justice Powell
FROM: Lee

RE: Nos. B83-1035 and 83-1070, Tennessee v. Garner and Memphis
Police Dept. v. Garner, Justice O'Connor's dissent

Justice O'Connor's statistics about burglary are
interesting. ©See page 5 of the dissent. As you may remember, 1
am somewhat sympathetic to her view. Even if deadly force cannot
be used to apprehend "non-violent®™ felons, one might view all
nighttime burglars, because of the type of crime that they
commit, as "violent felons.”

Nevertheless, I think that S0'C is unfair to Justice
White's opinion, which you already have joined. Justice White
did consider the validity of the statute "as applied."” 1 also
believe that BRW stated the holding in a clear, concise manner-.
There are, of course, some gquestions unresolved by the BRW
opinion, but that is true any time the Court lays down a new rule

of law.

There is certainly no need for you to reconsider your

join of BRW's opinion. ﬁ 4.?,“‘-
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CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

February 15, 1985

Re: Nos. B83-1035 Tennessee v. Garner
83-1070 Memphis Police Department v. Garner

Dear Sandra,
Please join me in your dissent.

Sincerely,
I,-"’A/-

Justice C'Connor

cc: The Conference



Supreme Qonrt of the Bnited Stutes
Mrshington, B. €. 20543

CHAMBERB OF
THE CHIEF JUSTIGE March 8, 1985

Re; No. B3-1035 - Tennessee v. Garner
B3-1070 - Memphis Police Department v. Garner

MEMORANDUM TO THE CONFERENCE:

Few cases have given me more trouble than this one. I
suspect it has given all of us trouble. At Conference, I was a
"reluctant affirm,”™ unduly, as I see it on reflection by the fact
that the felon was only 15. But, if he turned out to be a
smallish’ 25 with a long record of crime, or 1f it turned out that
he had left a dead woman and a wounded husband in the burgled
house, I doubt there would be much sentiment to hold the
Tennessee statute unconstitutional.

This ls a proverbial, classic "hard case™ and I now conclude
it produces the "bad law" attributed to that class of cases. My
note is changed to reverse and I may write something out while
joining Sandra's dissent.

Regards,

S
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Washington, B, €. 20543

CHAMBERE OF
JUSTICE THURGOOD MARSHALL

March 11, 1985

Re: No, 83=1035-Tennessee v. Garner and
No. 83=-1070=Memphis Police Dept. v. Garner

Dear Byron:
Please join me,

Sincerely,

oM,

T.M.

Justice White

cc: The Conference
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THE CHIEF JUST|CE

Marcsh 22, 1985

Res (B3-1035 - Tennessee v. Cleamtee Garner, Ete., &t al.
{

{B3-1070 - Memphis Police Department, et al v. Cleamtee Garner, Etc.,
et al.

Daar Byronh:
I have decided to consign my separate opinion in this case to
the Dgathless Prose file.

I will simply join Sandra.

Justice White

Copies to the Conference



ol —

83-1035 Tennesse v. Garner (Lee)

BERW for the Court 11/9/84
12t draft 12/17/84
2nd draft 2/15/85
3rd draft 3/5/85
4th draft 3/18/85
Joined by LFP 12/18/84
JPS 12/18/84
HAB 12/20/84
WIB 3/6/85
™ 3/11/85
S0C dissenting

lst draft 2/12/85
2nd draft 2/21/85

Joined by WHR 2/15/85
3rd draft 3/6/85 joined by WER
4h draft 3/11/85

Jined by CJ 3/22/85

CJ may write something while joining 50C's dissent 3/8/8
80C will dissent 12/19/84



	Tennessee v. Garner
	Recommended Citation

	tmp.1404393568.pdf.M9YfG

