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PRELIMINARY MEMORANDUM

Ootober 12, 1979 Conf,
List 1, Sheet 1

Ho. 79-198 Appeal to DC ED VA, (Merhige,
Bryan (CJ]) (Warringer,
Supreme Court of VA. concurring and dissenting)
V.

Consumers Union of U.S., .
T Federal/civil Timely

Please see Preliminary Memorandum in No. 79-185 -

Consumers Union of United States, Inc. v. Va. State Bar.

16/2/79 Sallet op.in j.s.
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MEMORANDUM

To: Mr. Justice Powell 18 February 1980

From: Gregory May

No. 79-198: Supreme Court of Virginia w. Consumers Unicn

The three-judge c¢ourt did basically two things.
First, it enjoined all defendants (Virginia State Bar, Howard
Dobbins, Rothwell Lillard, The Supreme Court of Virginia, and
The Hon. Lawrence I1'Anson, Iindividually and in his official
capacity) from enforcing the disciplinary rule. Second, it
awarded costs and attorneys' fees against The Supreme Court of
Virginia and The Hon. Lawrence I'Anson in his official capacity
and it refused to award costs and fees against the Virginia
State Bar.

The notice of appeal in No. 79-198 is by "The Supreme
Court of Virginia and the Honorable Lawrence W. 1I'Anson,
individually, and in his official capacity as Chief Justice."
But the only liability contested, of course, is that against the

Court and The Chief Justice in his official capacity. 1In fact,



the appellee argued in its response that The Chief Justice's
appeal in his individual capacity should be dismissed.

The appellee has cross-appealed in No. 79-185, which
is being held for the decision on the appeal. We do not have
the papers on the cross-appeal in chambers, but it appears from
the preliminary memo that the only issue is whether the Virginia
State Bar ought to be liable for costs and attorneys' fees,
Since you are a member of the Virginia State Bar, you would be

cut of the cross-appeal.
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S| EAsT BroO&aD STREET
RicHMoND, VIRGINIA 23219
AG<-786-207]

February 21, 1980

Mr. Michael Rodak, Jr.

Clerk

The Supreme Court of the United States
One First Street, N.E.

Washington, D. C. 20543

Re: Supreme Court of Virginia, et al. v. Consumers Union
of the United States, Inc., et al.
No. 79-198

Dear Mr. Rodak: —_

: In the course of oral argument in the above cause, Mr.
Justice Rhenguist inquired whether The Supreme Court had pled
that it was not a person within the meaning of 42 U.S.C.

§ 1983. This letter is to bring to the Court's attention
facts not addressed in counsel's answer to the guestion. Ten
copies are enclosed. I would appreclate your bringing this to
the Court's attention.

"Plaintiffs' Proposed Findings of Fact and Conclusions
of Law," dated May 13, 1976, flled May 14, 1976, stated at
page 14, that jurisdiction was laid under 28 U.S5.C. § 1343(3),
and "The State Bar, as well as the individual defendants, are
subject to liability under 42 U.5.C. § 1983."

The "Proposed Findings of Fact and Conclusions of Law,"
dated and filed on May 13, 1376, on behalf of the "State de-
fendants," pled at page 6, "The Supreme Court of Virginia is
not a person within the purview of 42 U.5.C. § 1283. Erdmann

v. Stevens, 458 F.2d 1207 (24 Cir. 1972), cert. den., 409 U.S.
889 (1972)."

Sincerely yours,

Ygusbatd CpLymd )

Marshall Coleman
Attorney General

5/54



IMI. Michael Rodak, Jr.
Page two
February 21, 1980

cc: Ms. Ellen Broadman
Mr. Philip B. Kurland
The Honcrable Daniel R. MclLeod
Mr. Burt Neuborne

Enclosures



April 30, 1980

79-198 Supreme Court of Virginia v. Consumers Union

Dear Bvron:

Please show on the next draft of your memorandum

that I took no part in the consideration or decislon of this
case,

Sincerely,

Mr. Justice White
1fp/ss

cc: The Conference
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Supreme Qourt of the Pnited Btutes :
Washington, B. € 20543 ‘/

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

May 1, 1980

Re: No, 79-~198 - Supreme Court of Virginia v,
Consumers Union of the United States

Dear Byron:
Although I do not claim to have fully digested your
memorandum of April 30th in this ¢ase, I have read it

and find myself in substantial agreement with it. Aas of
-now, should it become an opinion of the Court, I would

jein it.
Sincerely,]f,//
f

P
L

Mr. Justice White

Copies to the Conference



Supreme Qourt of the Hkted Shutes
Waslhington, B. . 205%3

CHAMBERS OF
JUSTICE JOHM PAUL STEVENS

May 6, 1980

Re: 79~198 - Supreme Court of Virginia v.
Consumers Union of the United States

Dear Byron:

Subject to possible reconsideraticn in the
light of what others may write, I find myself at
the moment persuaded by your memorandum,

- Respectfully,

/m

Mr. Justice White

Copies to the Conference



Supreme onrt of the Anited States
MWashingten, 0. . 205%2 /

CHAMBERE OF . VJ
JUSTICE THURGDOD MARSHALL

May 12, 1980

Re: No, 79~198 - Supreme Court of Virginia, et al.
v, Consumers Union of the United States, et al.

Dear Byron:
As of now = I am with you,

Sincerely,

Mr., Justice White

cc: The Conference



Supreme Qonrt of the Tited sates
Waslington, B. ¢ 20543

g

CHAMBERE OF
JUSTICE WILLIAM H. REHNQUIST

May 21, 1980

Re: No. 79-198 Supreme Court of Virginia v. Consumers
Union of the United States

Dear BEyrons:

Please join me.

Sincerely,
V-
Mr. Justice White

Copies to the Conference
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Bupreme Qonrt of e Wnited Stutes 4/
UMashington, B. §. 20543

CHAMBERDS QF
JUSTICE JOHN PAUL STEVENS

May 23, 1980

Re: 79-198 - Supreme Court of Virginia
v. Consumers Union of the United States

Dear Byron:

Please join me.

Respectfully,

.

Mr. Justice White

Copies to the Conference



Supreme Qonrt of the Huited States
Washington, B. €. 20543

CHAMSERS OF
JUSTICE HARRY A. BLACKMUN May 23, 1980

Re: No. 79-198 - Supreme Court of Virginia
v. Consumers Union

Dear Byron:

I go along, and you may join me. I shall be
interested in your recommendation with respect to the

"held" case, Ho. 79-185, Consumers Union v. Virginia
State Bar.

Sincerely,

L

T

Mr. Justice White

cc: The Conference




| BSupreme Qonrt of the Minited Sintes
Waslington, B. §. 20543

CHAMBERD OF
JUSTICE HARRY A, BLACKMUN May 23, 1980

Re: No. 79-198 - Supreme Court of Virginia
v. Consumers Unicn

Dear Byron:

I go along, and you may join me. I shall be
interested in your recommendation with respect to the

"held" case, No. 79-185, Consumers Union v. Virginia
State Bar.

Sincerely,

2

s

Mr. Justice White

¢c: The Conference



Supreme Qonrt of tye Hnited States
Waslington, B. . 20543

CHAMBERS OF

THE CHIEF JUBTICE /

. May 27, 1980

£

79-198 - Supreme Court of Virginia
v. Consumers Union of the U.8., Inc.

Dear Byron:
I join.

Regaxrds,

Mr. Justice White

Copies to the Conference
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