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Supreme Qourt of the Hnited States
Waslington, 1. 4. 20543

S

CHAMBERS OF

JUSTICE THURGDOD MARSHALL April 26, 1972

MEMORANDUM TO THE CONFERENCE

Re: No. A-1126 (71-1371) - Rogsarioc wv. Rockefeller
Application for stay pending cert. to CA2

The attached memorandum which we have prepared
in this case might be of interest in considering the
application which has been referred by me to the full Court.

.M.

Attachment



Supreme Qonrt of te Tnited States '
Washington, B. . 20543

—
CHAMBERS OF !
JUSTICE THURGOOD MARSHALL April 26, 1972

Ketre - faqg - Bee 177
Cand Voo bk W [ §7

No. A-1126 (71-1371)

Rosarioc v. Rockefeller - Application for stay pending cert. to CA2

Petitioners challenge the provision of New York's
election law that bars them from votini in the N. ¥. presi-
déﬁEIET_E}imary on June 20, 72. That provision defers
every registration, for primary purposes oﬁlfﬁ until after
tﬁb nExE Eeneral election., Thus petitioners, who registered
to vote for the first time in December 1971, will not be
eligible te vote in a primary until after November 1972,

They claim this statute bears a heavy burden of justifica-
tion, since it curtails the right to vote, and that it is

not narrowly tailored to serve a compelling state interest,
citing Dunn v. Blumstein. They also claim it is in effect a
dugational residence reguirement, with respect to those people
who move into the state after a general election and before a
primary ~- those people must wait cut the prescribed time
(i.e., until after the next general election) before becoming
eligible to vote in a primary. (But it does not appear that
any of the petitioners is in this category--it seems, though
it is not clear, that petitioners all belong to the class of
people who were in fact eligible to register in October, i.e.,
before the last general election, but who simply and in-
advertently failed to do so.)

The DC agreed with petitioner and issued a declaratory
judgment striking the statute as unconstitutional. The CA2
(Lumbard, Mansfield, Mulligan) reversed. Petitioners have
filed their Petition for Writ of Certiocrari and seek a stay
¢f the mandate pending cert.

On the merits, petitioners have a substantial claim.
interest advanc the state i i

crosgs—over fraud in the primaries -- the idea is that people
have to declare their party affiliation for primary purposes




D | ;

before the primary or the general election has gathered

steam ~- indeed, they have to declare their party affiliation
prior to the next previous general election, which does not

at all involve the issues presented by the primary and its
associated general election. No doubt that is a walid state
interest. But that interest is not at all served by a reguire-
ment that governs not only cross-overs, i.e., changes in party
affiliation, but alsoc initial registrations, like petitioners'.
As applied to first-time voters, the statute simply means all
n€w voters have to sit out one primary) The statute thus cur-
£alls The TIGHt of those new voters to vote in primaries, for
no apparent state interest at all.

If _the Court acts on the cert, petition before
June 20, then the matter of the stay is unimportant; otherwise,
of course, it is critical, and should be granted {(perhaps with
some special provision for keeping segregated the votes of the
voters whose eligibility is in question).




4/28/72 CEP

APPLICATION TO STAY THE MANDATE OF CA 2 PENDING ACTION ON prﬂss
e j | A

PETITION FOR CERTIORARI
No. A-1126 OT 1971 (No. 71-1371)

Rosario v. Rockefeller

Cert to CA 2 (Lumbard, Mansfield & Mulligan)

4+ J A7 Marshall has referred this stay application to the

f}?;ri,gv' Conference, with a recommendation that the stay be granted,
i: 1" We have not yet received the moving papers; the only thing
AN

we have is the attached memorandum. The obvious solution
to this problem is to consider the petition for certiorari
before the end of May. We have already received for

the May 12 Conference petitions numbered as high as 71-1283;
71-1371 cannot be far off., In any event, I agree with

~— Marshall's recommendation that the stay be granted,

CEP



5/27/72 CEP Q«u-d } . MM (<

T Poarssnsny bt

SUPPLEMENTAL ON RELISTING
Rosario v. Rockefeller

Cert to CA 2 (Lumbard, Mansfield & Mulligan)

It seems to me that summary disposition is in the

P |

offing., You notes indicate that TM is to "report" on
this case. His memo fully describing the case is
attached,

CEP



5/29/72 CEP

MEMORANDUM TC MR. JUSTICE POWELL

Re: Rosario v. Rockefeller, No, 71-1371

While the opinion could be clearer, it is narrowly
written, and its result seems compelled by PDunn v, Blum-

stein, You should join,
CEP



Sugreme Canrl of the nited Siates
Washington, B, §. 20543

CHAMBERS QF
THE GCHIEF JUGT:

May 29, 1972

Ra: No. 71-1371 = Rosaric v. Rockefeller

MEMORANDUM TO THE CONFERENCE:

Byron White's memorandum makes a fourth vote

{to grant cert) in the above casze,which alters the
situation substantially, As a result of this Thurgood
has sent a message through Bill Bremnan asking

that it not go on the Order lList Tuesday. Meanwhiles
Bill Rehnquist and I have been collaborating on a
dissent and would have it complete before five o'clock
today.

Thurgood's point «= and it is an important one -~ is
the posture of the case in view of the granting of cert
and requests that a conference be held immediately
after the Tuesday sitting in order to consider what
action should be taken, if any.

Regards,



Supreme Court of the Huited Btutes
o ' Wwskington, B. @ 20543

CHAMBERS OF
JUSTICE LEWIS F POWELL,JR, May 29 1972
]

Re: No. 71-1371 Robario v. Réckefeller
A /x‘

Dear Thurgood:

Please join me in your Per Curiam, -
Sincerel/

K 2o

Mr. Justice Marshall

ce: The Conference



5/29/72 CEP

MEMCRANDUM TO MR. JUSTICE POWELL ﬂgi*"*hﬂ

Rey Dunn v. Blumstein éjgl(

&

This case invblved Tennessee's durational residency
requirement. There were two conditions to eligibility
to vote in Tennessee, One was that you had to be a bona
fide resident of the state, The other was that you had
to have been a resident for one year in the state and three
months in the county. This latter condition was the
durational residency requirement; only its validity was
at issue, It 1is undisputed that a requirement that a
prospective voter be a bona fide resident is constitutional,
The first part of the opinion deals with the standard
of review. After extensive discussion, the Court concludes
that the exacting standard of equal protection review is
appropriate: to withstand constitutional scrutiny, a
statute placing a condition on tha right to vote must be
necessary to promote a compelling governmental interest. (Em-
phasis in opinion), This standard is appropriate, the Court
concludes, because voting is a fundamental right & because
durational requirements impinge on the constitutional right
to travel, The Court then notes that under this standard
of review, a heavy burden rests with the state to justify
the restriction, and the statute will be closely scru-
tinized in light of its asserted purpose, The purpose
must be served by the least drastic means - the state must
farther its interest by a means that least interferes
with constitutionally protected rights. In other words,

the statute must be narrowly tailored to serve the state



interest, with the minimum possible burden on the protected
rights,

With respect to the offerred justification that the
durational residency requirement maintained the purity
of the ballot box and prevented election fraud, the Court
held that the waiting period was not the least restrictive
means necessary for preventing fraud, noting that the crim-
inal law could accomplish this purpose,

Wich respect to the offerred justification that the
durational residency requirement was essential to assure
"knowledgable voters," the Court held that this device
was simply too crude to accomplish the goal.

In this case, the vice of the statute is that it
reaches too far, In seeking to prevent "raiding" and
“cross-overs" by imposing its own "durational" requirement,
this statute denies the right to vote to people who are

ineapable of crossing-over simply because they have never

before registered to vote{or besause -Hn.eﬂ ju:’r moved rko -[-Lc. .slaﬁ)-

I think that the case is clear. It is indistinguishable
in principle from Dunn. You asked me, however, how the
Court will decide it. That I cannot predict. There has
been a disquieting tendency this Term to distinguish prece-
dents on ephemeral grounds that have nothing to do with the
principles for which they stand. This could happen to
Dunn. White was in the Dunn majority, and his adherence to
precedent in the area of voting law iz minimal.

CEP



May 29, 1972

MEMORANDUM TO THE CONFERENCE
Re: No. T1-1371 - Rossris v. Rockefeller

1 am changing my vete in this case to
note probable jurisdiction and hear argumsent.
Unless one of the other thres whe voted this
way changes his nind, uy vote makes the fourth
to hear argusent rather than to deeide the
merits sussarily.

B.R.¥.



May 29, 1972

Sincerely,

/a/ William ®. Rehaguist




Argued 12/18/72

No. 71-1371 MROSARIO v. ROCKEFELLER
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Supreme Jonrt of the Wnited States
Waelingten, D. @, 20513

CHAMBERS OF
JUSTICE WILLIAM O, DOUGLAS Jenusxy I-I, 1973

Dear Chief:

As respects Ne. T1-1371, Rosaric
v. Bockefeller <= the opinlon you assigned
to Potter == I heve talked with Lewls and

he will undertake the diasent.

W

William 0. Dougles

The Chief Justice

ce: Conference
Lew Clerks



Memo to: Jay Wilkinson
From: Lewis F. Powell, Jr. Janumy 4, 1873

No, T1-1371 Roeario v. Rockefeller

Mr. Justice Douglas, the senior among the four dissenting
Justices, has requested that I write the dissent in this case.

Ag this was one of your cases, I would appreciate your draft-
ing a dissent - which you and I had in mind anyway. Justice Stewart
is writing for the Court.

L- Ft P-, Jr-

LFP, Jr.:pls
cc: Larry Hammond
Bill Kelly



Bupreme Gourt of e United States
 Washington, B. ¢. 20513 - /

S

CHAMBERE OF
JUSTICE WILLIAM H. REHNGQUIST

January B8, 1973

Re: HNo. 71-137]1 - Rosario v. Rockefeller

Dear Potter:
Please join me.

Sincerely,

Mr. Justice Stewart

Copies t0 the Conference



Supreme Conrt of the Tnited Shates
93 " MWashington, B. €. 20503

CHAMBERE CF
JUSTICE BYRON R.WHITE

January 10, 1973

Re: No. 71-1371 - ROSARIO v. ROCKEFELLER

Dear Potter:
Please Joln me.

Sincer&ly,

Mr., Justlce Stewart

Coples to Conference



e 3oy

Memo to: Jay Wilkinson

From: Lewis F. Powell, Jr. Jamnuary 10, 1973

Re: No. Tl-=1371 Rosario v. Rockefeller

These are a few random comments on Justice Stewart's
opinion, which I have just read rather hurriedly {or the first time.

The opinion describes quite vaguely the alleged grounds
of unconstitutionality, At page 4 it states that petitioners rely on ""their
right to vote'' and abridgement of their "{reedom to associate with the
political party of their choice.” I have not looked at any of the authorities

recently, although I am generally familiar with Dunn and Carter., In Dunn,

a durational residence requirement was held invalid under the Equal Pro-
tection Clause -~ the class being persons who had moved into the state and
were caught by a one-year residence requirement. Also in Dunn, the
Court applied the compelling state interest test on the ground that a classi-
fication that inierfered with the right to vote is ""suspect.”

Justice Stewart does not use equal protection analysis in his

opinion, although on page § he refers to the ''class to which petitioner belongs"

as being "newly registered voters who were eligible to enroll in a party before

the previous general election.”



He does not discuss - as I read his opinion - the issue as
to whether the test iz compelling or simply rational basis. He is of course
keenly aware of what was held in Dunn, as he was with the majority. Ihave
been a bit puzzled as to why this question was not addressed specifically.

He does characterize the state's purpose as serving ''an important state
goal,' and as being "a legitimate and valid state goal.” (Page 9.)

I am personally not enthusiastic about extending the compelling
state interest test beyond the present scope of our decisions, It may be
that Dunn is - or fairly may be considered - controlling authority that where
the right to vote (including right to vote in a primary) is restricted - the
compelling interest test applies, I would prefer, however, to write this
case in that "intermediate zone" which we applied in Weber and Strange -
if we can conclude that this is a prineipled basis,

A few additional observations:

I agree with Justice Stewart (note 8) that petitioners lack
standing to raise the "right to travel" issue.

The gut issue - which prompted me to vote as I did - 18
addressed by Justice Stewart on page 7: that the time limitation is so severe
as itgelf to constitute an unconstitutionally onerous burden on petitioners'
exercise of the right to vote. This period is eight months in a presidential

primary and eleven months in a non-presidential primary. I personally




see no reason, rational or otherwise, for such lengthy periods, Yet, I
have a reluctance to say that there is no rational basis for a law which
New York has had on ite books for sixty years. I would recognize a
state interest in imposing reasonable limitations on party "eross-overs,"
but eight to eleven months preregistration provisions seem quite un-
reasonable.

I have not checked petitioners' briefs, but I hope they con-
tain information as to whether any other states have such onerous restrictions
on party registration. As you know, in Virginia we have none - and until
recently managed to get along fairly well, Virginia's experience the last
few years is, however, suggestive of the need for some sort of registration
law.

I wonder if the library here at the Court, or the Library of
Congress, would respond to an inquiry on my behalf for an analysis of
state election lawse with respect to how far in advance of a party primary
must party affiliation be declared by registration,

B ¥ P,

LFP, Jr,.:pls
P.8. Ihave just looked at Justice Blackmun's concurring opinion in Dunn

v. Bloomstein., It rather suggests that it is unnecessary to apply the com-
pelling state interest test - although I am not entirely clear as to where his

opinion comes down.




Bupreme Qonrt of the Huited Siates
Waslinaton, B. §. 20543 .

- CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

January 17, 1973

Re: No. T1-1371 - Rosario v. Rockefeller

Dear Potter:
Unless Lewis persuades me mightily to the contrary,
I am with you.

Sincerely,
Mr, Justice Stewart

Copies to the Conferance

v
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No, 71-1371 ROSARIO v. ROCKEFELLER

MR. JUSTICE POWELL, dissenting,

It is important at the outset to place New York's cutoff

STk
date for party enrollment in perspective. It prevents m
AT
voters from registering for a party primary iy eight months
before a Presidential primary and eleven months hefore a non-

1
Presidential one. The Court recognizes, as it must, that the

period between the enroliment deadline and the primar y election

2
is a "lengthy' one, Indeed, no other state has imposed upon

voters previously unaffiliated with any party restrictions which

3
evens approach in severity those of New York. And New York

concedes that only one other State - Kentucky -, has imposed as

stringent a primary registration deadline on persons with prior

&
party affiliations. Confronted with such a faecially burdensome

wek fﬁbw).s' b—ﬂ-wu-mm ‘ !
requirement, IFH-&“. ['®



The right of all persons to vote, once the state has decided
A

to make it available to some, becomes a basic one under;-'

Constitution. Dunn v, Blumstein, 405 U.S. 330 (1992); Kramer v.

Union Fres School District, 395 U. 8. 621 (1969); Carrington v.

Rash, 380 U.S. 89 (1965), Self-expression through the public ballot

e cescece afaz..- i osnaier . :
equally with one's peers iSAW ’4"‘:@@ +

SO rE e ER e rretiretheni e TSR, Reynolds v. Sims,

Lifes
377 U.S. 533 (1964). AE- without a vote is to a large extentam
Rider A, p. 2 (Rosario) 1/21/73

wpholds o
Yet the Court today M

sskwewe- which imposes substantial and unnecessary restrictions
on this right, as well as on the closely related right to associate

with the party of one's choice. See Williams v. Rhoads, 393 U. S.

23 (1968); NAACP v. Alabama, 357 U.S. 449 (1958); United States

-&’;—ph
v. Robel, 389 U. 8. 258 (1967), The justifies this

holding by placing the responsibility upon petitioners for their

failure to enroll, as mlby New York law, eight months



3.
. See Ll Wmms ¢ Ea‘:-c_ies 35304, .EJ HL’*?&PJ;

a. ria‘ht to a§ﬂﬁ{:1.ate with tﬂp party of th}eir choice, AACP v. Alabéma,J

.--';-

351‘ /s, 449 JGIEEI] Um{eq/sm:esvlguhe, 389U, 8. gju’é (1967),,

We are told repeatediy that petitioners''clearly could have registered
and sswesssmbe cnrolled in the party of their choice' before the cutoff

date and been eligible to vote in the primary, but for undetermined

& sl Ao,
reasons "chose not to, " and that their disenfranchisemenjﬁ._g__

A

Iﬁ :;;ﬂr : sTeps :
(. ' their own failure to take timely g to effect their

5
enrcrllment.ft;e cutoff date were a less severe one, I could

[

agree. Certainly, the state is justified in imposing a reasonable

regist ration cutoff gusme prior to any primary or general election,

.M@Mﬁf/www

beyond which a citizen's failure to register)il a negligent/act

—.—
forfeiting his right to vote in a particular election. But a—
Wr"‘fa ,&nmm-!.f‘ ~ e T G=at. fwv -
A registration or party enrollment deadline eight g eleven months

prior to electio

it S FLS e ":'""; L L it
iw

with}["
0 J"'sf Fj-nmm denia & constitutiona ﬂ_‘w
%muc_" e

prior decisions impose on us the obligation to protect the



continuing availability of the franchise for all citizens, not to

15
sanction l. prolonged infringement or deprivation. el

Ex Parte Siebold, 100 U.8, 37 (1879), Nixon v. Herndon, 273

U.8. 536 (1927); Lane v. Wilson, 307 U. S. 268 (1939); Baker v.

Carr, 369 U.S. 189 (1962); Gray v. Sanders, 372 U. S. 368 (1963);

Rider A, p. 4 (Rosario) 1/21/73

Lf.f,pnrt h'f’f: )
’1}4 majnrity}accepts the state's contention that this is

o 6 [or 7]
"not & disenfranchising Btatute'; as it does not absolutely

disenfranchise petitioners or impose any absolute ﬁa? on their

/ treedom of aggociation, It is true, of course, that£he thrust of
the statute is to pnpw tﬁ#&enfrant}ﬁise altogether,
Yet deferment ¢f a right, espécially one as gensitive and essential
as the exerc¢ise of the ﬂra/t?qty of citizgnship, can be serious
enough to equate denial. The defergal, compelling registration
and choise of payty affiliation eight months or more in adyance

of a pr;rﬁaﬁ, can have an W - indeed a disenfranchising
: /

effect - on those who for qgiﬁe.- legitimate reasons may wish to



g
their-uotingand associattOiad-rights, —iam-sannci-sgree,

i es
A nd /(n:,r statute which ;Wsm for eight or eleven

an ahselute Freese does
months|cn party enrollment and voting registration has-an-elwwions

disenPranekise
3 i am those who, for quite legitimate

reasons, decide to registeref# closer than eight months to the

primary date and asscimisiisbbinsmsiiost @@ those who, for equally
Wishs

legitimate reasons, wasgeskslt {0 choose or alter vmmsée party
affiliation. Our decisions have nevera required an absolute ban on

t he exercise of constitutional rights before a constitutional breach

is incurred. Rather, they have uniformly recognized that x a

c_,,.;ffn:l‘m--ﬂ =

serious burden or infringement on Y protected activity"

is sufficient to establish a constitutional violation, Dunn v. Blumstein,

supra at ; NAACP v. Button, 371 U. 8, 419, 438 (1963); Harper

v. Virginia Board of Elections, supra at a, for the o iluE—

a-
-, reagon that Wiparﬂal impairment of constitutional rights

e

-

daseca l .
their ouiright eliewineddes:



1

aers v o fufy e
The majority failete-make-elesewhat standard of scrutiny

M ayatita
it applies tg New Yorlwmmﬁmt

mm.and primaryweting,. We are told only that the cutoff date is

¥ ''not an arbitrary time limit unconnected to any important

9
state goal;" that it is "tied to a particularized legilimate purpose
10
and is in no sense invidious or arbitrary, " The Court does not
B what nemesisl® precedents
Rider 4, p. 6 (Rosario) 1/34 /e
irlo) 1/21/73
€ This
/ / language resembles, though the ¢ _,
STminology is gom oWt
&t ger, the tragit
ional e
qual pxioney Protection "pats
test, \ WA canse ? onal bagis"

stat
-

— i
usly idefitified y;
AR ﬂ'.l a
Al M@%@enﬂg

tn Jjud
ge the validity of 5 challengeq act or

classificatiq ———
T Hhout categorizing the standm i
or test applieq, +

But here the
Prior decigiong of the Oﬁmrt haye #
rmly identifieq

the pj
right to vote a4 fundaments in a congti
‘ S
e . Een

nf bl o d & e

ﬂppé_led standard s,
_—""“'a._.--—

tutiona] sense, réquiring



reventin

in

do not permit wesheessimpt such an approach. Rather, they recognize

that:

", . . the right of suffrage is a fundamental matter
in a free and demoeratic society, Especially since
the right to exerecise the franchise in a free and
unimpaired manner is preservative of fsewe basic
civil and political rights, any alleged infringement
of the right of citizens to vote must be carefully
and meticulously serutinized. Reynolds v. Sims,
supra, at 561-562. See also Yick Wo. v. Hopkins,
8 U.S. 356 (1886).

Voting in a party primary is as protected against state

encroachment as voting in a general election, s Bullock v,

Carter, supra, at ; Terry v. Adams, 345 U, S, 461 (1953);

United States v. Classie, 313 U, S, 299 (1941}.' And the Court has

said quite explicitly that "if a challenged statute st crants

the right to vote to some citizens and denies the franchise to others,

'the Court must determine whether the exclusions are necessary

p N

to promote a compelling state interest™® Dunn v, Blumstein,

supra, at  (1972) quoting Kramer v. Union Free School District,

party"raidh'lg." But this Court's prior decisions & simply .

supra, at 627. See also Cipriano v. City of Houma, supra, at




= 7%:?‘ 2‘ ime i) wn PHert AL asily
‘jﬂ" %jénh.aft- Eéffg}h. .4 Ja.t 4&‘@, ;)w't. m
ibiat v LB sk Moo, Lot U gffinny
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bnpained , © e




i

704 (1969); City of Phoenix v. Kolodziejski, supra, at 205, 209

J'.J'.ﬁ-ui‘:tj =5
(1970). . the
asserled ventmnl that
Court has "“the

right of individuals to associate for the advancement of political
beliefs' is "among our most precious freedoms'" Williams v,

Jupre., mush be
Rhodeg, 393 U.‘G.LFﬁﬁ-ai (1968) and pewsismme carefully protected

from state encroachment, NAACP v, Alabama, supra, at 449 (1958).

Bates v. Little Rock, 381 U. 8. 516 (1960); Gibson v, Florida

Legislative Investigations Committee, 372 U, S, 539 (1963).

= b )
The inquiry thus %cﬂme; whether the instant st_atute,

‘-ﬂ.ﬂ-‘u—ﬂ
burdening as it does aad-important political riphts, is

necessary to advance a compelling state i.nte:-est.? The asserted

gtate interest in this case is # the preventi¢n of party ”raiding;

A Arepergrstd o ", -M“‘LT
which congists nfhm&mbers in-gwmpathaarith one party geisg into

to the .

another's primary to "defeat a cand_iil@.)ta who ig adverse t
L
BN X - )

11
Interests they care to advancﬁ compelling nature of

m
any smssh interest cannot be detern{jned in a vacuum, but welk rather
Sel,

2 e noamtoaet AF TRa ymoasnc sAranasad oy tha aFata fa e ant 3¢ awd



and the constitutionally sensitive activity it operates to impede,
, Hhan srac it o
Re stete inferest here M

i5{etwee cumpellmg{:tn sustain the mﬁna

A Leusel
mm that Asyene who changep or declareg

party affiliation nearer than eight .er eleven mon
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ishleasened where, as in the case of petitioners, there has been
no previous affiliation with any political party., The danger of

voters in sympathy with one party ''raiding' ancther party is

arasla 2o
insubstantial where the voter has&dznlunﬂ.nu pmm”m
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of party sympaihy &t all, Certainly, the danger falls short of the

compelling state interest needed to justify denying petitioners,
so far in advance, the right to declare an initial party affiliation

and vote in the party primary of their choice,
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In Dunn, supra, at , the Court emphasized that the

state, in pursuing# its legitimate interests sie—

¥eannot chose means which unnecessarily burden or
restrict constitutionally protected aetivity,- Statutes
affecting constitutional rights must be drawn with
'precision], NAACP v. Buttop, 371 U, S, 419, 438
{1963 ); Unrfi’l:ed States v. Robel, 389 U. 8. 258, 265
(1967), and must be 'tailored’ to serve their
legitimate objectives. Shapiro v. Thompson, supra,
394 U.S. at 631. And if there are other, reasonable
ways to achieve these goals with a lesser burden on
constitutionallyy protected activity, a State may not
choose the way of greater interference. If it acts
at all, it must choose'less drastic means. *'

Shelton v. Tucker, 364 U, S. 479, 488 (1960).

The Court states that placing the enrollment deadline before

the preceding general election serves well the state interest in

12 to adddiert—
discouraging party "raiding. "  This fails,éemm—te-@euﬂﬂn
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whether that interest may be adequately protected by less severe
measures, A foreshortening of the challenged period in this

case would not leave the party structure of New York helpless and
vulnerable to "raiding'' activities. The other states, with varied
and complex party systems, have well maintained them without

-
the advanced enrollment deadline imposed by New YDI‘RWLPGHHEH.I
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activities do not constantly engage the attention of Ame ricans.
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oara b m.‘hyf
enrollment deadline would *the“ franchise and opportunities

for legitimate party participation to those who constitutionally
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have the right to exercise them.



wardd b Wlén.



FOOTNOTES

1. October 2, 1971, was the last day on which petitioners' enrollment
could have been effective. June 20, 1972, was the date of New York's
presidential primary. Thus the deadline was actually some eight and
cne-half months before the primary, In non-presidential years, the

cut-off runs from early October until the following September,

2. Court opinion, p. 8.

- 3. The state does not dispute this point. See Tr. of Oral Arg., p. 34,

4, Tr. of Oral Arg., p. 34.



5. Court opinion,pp. 5, 6. See also p. 10 where the Court refers
to section 186 as merely imposing "'a legitimate time limitation

on their (petitioners') enrollment, which they chose to disregard."

6. See the Court's opinion at p. 5:

Similarly at p. 6: |

and p. 10:

In all these instances, the majority seeks to distinguish what it
chooses to call a mere "time limitation" from an absolute disen-
franchisement of petitioners or an absolute ban on their associational

rights,

7. Tr. of Oral Arg,, p. 35,

8. Court opinion, p. 7.



9, Court opinion, p. 8,

10, Hd.p. 9.

11. Tr. of Oral Arg. p. 29.
12. Court Opinion, p. 9.
13. Petitioners also suggest other ""less drastic'” means of protecting
the state's interest: greater reliance on the summary disenrollment
p rocedures of Section 332 of the State's election law and loyalty oaths,
restrictive party affiliation rules optional for those parties who wish
them, limitation of the statute's operation to persons with preexisting
party affiliations, and eriminal sanctions for fraudulent participation
in the electoral process. Tr, of Oral Arg. pp. 13-21., I made no
judgment either on the efficacy of these alternatives in protecting the
state's interest or on their potential infringement of constitutionally
protected rights. Their presence, however, points to the range and
variety of other experimentil techniques which might be less destructive

of eonstitutional rights.
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Yet the Court today approves the New York statutory
scheme which imposes substantial and unnecessary restrictions
on this right, as well ag on the closely related right to associate

with the party of one's cholce, See Willlams v. Rhoads, 393 U. 8.

23 (1968); NAACP v, Alabama, 357 U. S, 449 (1958); United States

v. Robel, 389 U.S. 258 (1967). The majority opinion justifies this
holding by placing the responsibility upon petitioners for their
failure to enroll, as permitted by New York law, eight months

prior to the presidential primary.

(Note to Jay: Tam not sure that this rider is expressed

in the best possible way. It is a substitute for the firat
sentence in the paragraph beginning at the bottam of

page 2, which seems to me to require ® revision, Perhaps
you can come up with a better alternative. )



Rider A, p. 4 (Rosario) 1/21/73

The wajorty shescts the state’s contentios that Oils 1a
6 [or 7]

"not a disenfranchising statute" as it does not absolutely
disenfranchise petitioners or impose any absolute ban on their
freedom of association, It is true, of course, that the thrust of
the statute is to postpone rather than disenfranchise altogether,
Yet deferment of a right, especially one as sensitive and essential
as the exercise of the first duty of citizenship, can be serious
anocugh to equate denfal. The deferral, compelling registration
and cholse of party affiliation eight monthe or more in advance
of a primary, can have an inhibiting - indeed a disenfranchising

effect - on those who for quite legitimate reasons may wish to

defer choosing or changing their party affiliation,



Rider A, p. 8 (Rosario) 1/21/73

This language resembles, thmlﬂl the termmniogr is somewhat
stronger, the traditional equal gxkomo: protection "rational basis”
test. In some cases mere we have elected, where dealing with
state action not previously identified with either of the frequently
applied standards, to judge the validity of a challenged act or
classification without categorizing the standard or test applied. *

But here the prior decisions of the Court have firmly identified
the right to vole as fundamental in a constitutional sense, requiring

the applicability of strict judicial review:

“Jay: Cite James v. Strange, Weber and the Harvard Law Review
article discussing the intermediate type standard.




MEMORANDUM |

TO: Mr. J. Harvie Wilkinson, I DATE: January 21, 1973
FROM: Lewis F. Powell, Jr.

No. T1-1371 Rosaric v. Rockefeller

Sally will deliver to you your first draft, which I have reviewed
rather hurriedly today. I did not have an opportunity to take a look at it
previously.

I have suggested some tentative changes, including several iwisms
riders.

The draft is quite good, certainly in substance. As you cautioned
me, you have not had an opportunity to "polish" its form - both from the
viewpoint of style and clarity. I have not undertaken to do this either,
in view of pressures of my getting off to Delray.

There are two matters of substance which I think require your
thought:

1. Constitutional violation. Nowhere do we specifically identify

the constiutional violation. Is it equal protection or due process or
something else? You and I discussed, briefly, whether this was an equal
protection case, and - if so - how does one identify the disadvantaged
class?

I have not had time to reexamine the briefs or the opinion below
with any care. I do note that petitioner’s brief states four questions,



3.

now being applied by the Court, namely, strict skmwiiny where a fundamental
right or a suspect ciass is involved, and only the need for some rational
basis in other situations.

My suggested rider on page 6 moves cautiously into this area,
Justice Stewart may well be trying to occupy the middle ground identified
by Prof. Gunther. [ perscnally like the middle ground and do not want to
mold deeper into "eoncrete' the present dichotomy between the two
established standards, See what you can do with a fooinote s well as
the text on page 6 that would tie in with the Gunther article idea, leaving
cur options open. In this case, we are bound by precedent to apply the
strict standard test, My thought is that we might simply - in a note -
indicate that the two prevalling tests need not always be applied, as we

demonstrated in James v. Strange and Weber,

R TR R

My suggestion is that you make such revisions, and do such
pblishing ag you think necessary, Then have the printer doa half a
dozen '‘chambers copies” of a first draft, and mail it to me airmail,
I will then clear it with you on the telephone, so that you can print and
eirculate during my absence.

I think you have done & splendid plece of work, especially considering
the handicap of your illness.

L. FI PI ) ] Jrl



. : 2,
as being involved in the case, without making it at all clear as to what
gsection of the Constitution is violated.

I think the analysis in our opinion should be more specific, I
would guess that a reexamination of some of the prior precedents would
give you appropriate guidance. This is not a major revision task, but

merely one of identification.

3. Judge Lumbard's opinion. As you know, Judge Iumbard is

widely regarded as one of the ablest judges in the country. As we would
reverse his opinion, I would like - at least - to address fairly the
arguments he makes. You might reread his opinion and consider what
additions, if any, should be make to ours.

I think, also, you should note - perhaps in the Seetion of our
opinion discussing the failure of Justice Stewart to identify the applicable
standard - that Judge Lumbard assumes that the "compelling state interest"
test must be applied. He then goes on to find that New York's interest
is compelling! I know of no precedent for such a finding, and wonder

whether he has cited any.

3, Professor Gunther's analysis, You directed my attention

to Professor Gunther's analysis in the November Harvard Law Review,
in which he commented favorably on what he percelived to be a trend

away from the rigidity and perhaps artificiality of the two standards
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SUPREME COURT OF THE UNITED STATES 4

No. 71-1371

Pedro J. Rosario et al,
Petitioners, On Writ of Certioran to
. the United States Court
Nelson Rockefeller, Governor{ of Appeals for the Sec-
of the Btate of New ond Cireuit,
York, et al.

[February —, 1973]
Ma. Juaricr PowgLL, dissenting,

1

It is important at the outset to place New York's cut-
off date for party enrollment in perspeetive. It prevents
prospective voters from registering for a party primary
some eight months before a presidential primary and 11
months before a nonpresidential one? The Court rec-
ognizes, as it must, that the period between the enroll-
ment and the primary election is a “lengthy” one? In-
deed, no other State has imposed upon voters previously
unaffiliated with any party restrictions which even ap-
proach in severity those of New York® And New York

1 Qprober 2, 1671, was the last day on which petitioners’ enrollment
vould have been effective.  June 20, 1972, was the date of New York's
presidentisl primary. Thug the deadline was actually sotne eight
and pme-half months before the primary. In nonprosidenrial years,
the entofl rune from endy Oetober until the following Beprember,

2 Court opinion, p, &

# The Biate does not dispute this point. Ses Tr. of Oral Arg,, p, 34,

Musswchuserts, Minoks, Ohio, New Jersey, and Texas pormit pre-
vipualy 1maffilipgted woters to declare their initial party affiliation
immediately prior to voting in the primary of their cheiee. foe
Annotated Laws of Massachueetts, o, 53, 8 37, 88; Mlinois Annotated
Biotutes, §§ 5-890; 7—43-7-45; New Jermey Bcututes Annotated,
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concedes that only one other State—Kentucky—has im-
posed as stringent a primary registration deadline on
persons with prior party affiliations.* Confronted with
such a facially burdensome requirement, I find the Court’s
opinion uneonvineing.

The right of all persons to vote, onece the State has
rlecided to make it available to some, becomes a basic
one under the Constitution. Dunn v. Blumstein, 405
TU. 8. 330 (1972) ; Kramer v. Union Free School District,
395 U. 8. 621 (1969); Carrington v. Rash, 380 T, 8, B9
(1965). Relf-expression through the publie ballot equally
with one's peers is the essence of a democratic society.
Reynolds v. Sims, 377 U, B. 533 (1964). A citizen with-
out a vote i8 to a large extent one without a voice in
decisions which may profoundly affeet him and his family.
Whatever his disagreement may be with the judgments
of public officials, the citizen should never be given just
cause to think that he was denied an equal right to
eleet them,

Yet the Court today upholds & statute which imposes
substantial and unnecessary restrictions on this right,
as well az on the closely related right to associate with
the party of one’s choice. See Williams v. Rhodes, 303
U. 8. 23 (1968); NAACP v, Alabama, 357 U. 8. 449

18:23-45; Vernon's Annotated Texas Statutes, Tit. B, Art. 13.01a:
Chio Revieed Code, § 3513.19,

California and Pennsylvanin permit previotsly unaffiliated voters
to declare an initial party preference up to the close of registrarion
immedintely preceding the primary. Coliforma Fleetion Code, 8§ 22,
208, 311-312 (registrarion closes in Californin 53 dave heiore a
primary ) ; Pordons Pennevlvania Statutes Annotated, Tot, 25, §8 201
ef seq. (registration closed in Penneylvanis 50 deys hefore =
primary),

Michigan permits any registered voter to participate in the pri-
mary of his choiee, Michignn Compiled Laws Annotated, §§ 168.570,
188.575-168.576, See Petitioners’ Brisf, pp. 8233,

+Tr. of Ol Arg., p. 34
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(1958) ; ['nited States v. Robel, 389 1. 8. 258 (1867).
The Court justifies this holding by placing the responsi-
bility upon petitioners for their failure to enroll, as
required by New York law, eight months prior to the
presidential primary. We are told that petitioners
“elearly could have registered and enrolled in the party
of their choice” before the ecutoff date and been eligible
to vote in the primary, but for undetermined ressons
“chose not to,” and that their disenfranchisement re-
sulted from “their own failure to take timely steps to
effect their enrollment.”*

If the cutoft date were a less severe one, I could agree.
Certainly, the State is justified in imposing a reasonable
registration eutoff prior to any pritnary or general elee-
tion, beyond which a eitizen's failure to register may be
presumed a negligent or wilful set forfeiting his right
to vote in a particular election. But it is difficult to
perceive any persuasive bagis for a registration or party
enrollment deadline eight to 11 months prior to election.
Failure to comply with such gn extreme deadline ecan
hardly be used to justify denial of & basie constitutional
right. Numerous prior deeisions impose on us the cbli-
gation to protect the continuing availability of the fran-
chise for all citizens, not to sanction its prolonged de-
ferment or deprivation. Ezx parte Siebold, 100 U. S.
37 (1879) ; Nizon v. Herndon, 273 U. 8, 536 (1927) ; Lane
v, Wilson, 307 U. 8, 268 (1930); Baker v. Carr, 369 T, 5,
180 (1962): Gray v. Sanders, 372 U. S. 368 (1963):
Wesberry v. Sanders, 376 U. S. 1 (1964); Reynolds v.
Sims, supra; Carrington v, Rash, supra; Harper v. Vir-
ginia Board of Elections, 383 U. 8. 663 (1066); Kramer
v. Union Free School District, supra; Cipriano v. City

& Court, opinion, pp. §, 6. 3oe alao p. 10 where the Court refers
to § 86 as merely imposing “a legitimare time limitation on their
[petitiongrs"] enrollment, which they chose to disregard.”
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af Houma, 395 U, 8, 701 (1969) ; Evans v. Cornman, 308
T. 8. 419 (1970); City of Phoemiz v. Kolodziejaki, 340
T. 8. 204 (1870) ; Bullock v. Carter, 406 U, &, 134 (1072);
Dunn v. Blumstein, supra.

The majority excuses the challenged statute because
it does not “absolutely” disenfranchise petitioners or im-
pose any absolute ban on their freedom of association.”
The State likewise contends this ia “not & dizenfranchis-
ing statute.” " The Court apparently views this stat-
ute as postponing rather than denying altogether peti-

% Bee the Court's opimon, at p. 5:
“Beetion 186 of New York's Election Law, however, is quite different.
It did not absolutely diseniranchise the olass to which the petitioners
belong—newly regisrered wvaters who were eligible to enroll in a
party before the previous gemeral election. Rather, the statutes
merely imposed & time deadline on their enrollment, which they had
1o meet in order to participate in the next primary.”

Similarly st p. 6:
“The permoners do not say why they did not enroll prior to the
cutofl date, but 1t i= clesr that they could have done so, but chose
not to, Henee, if their plight ean be characterized as disenfranchise-
ment at all, it was not cansed by & 186, but by their own failure to
take timely steps to effeet their enrollment,
“For the same reason, we reject the petitioners’ argument that § 188
vielated their Tirst and Feourthteenth Amendiment vight of free asso-
eigtion with the political party of their choice. Since they ecould
have enrclled in & party in time to participate in the June 1972
primary, § 156 did not constitute p ban on their freedom of associa-
tion, but merely a time limitation on when they had to act in order
to participate n their chosen party's next primery.”

And p. 1
“New York did not prehibit the petitioners from voting in the 1972
primary election or from associating with the political party of their
choice, Tt merely imposed a legitimate time limitotion on their
enrollment, which they chose to disregard.”
In all thess instances. the mojorty sesks to distingoish a “time lim-
itation” from an absolute disenfranchisement of petitioners or an
absolute ban on thelr asocigtional rights.

" Tr. of Oral Arg, p. 35,



CJrusc.

71-137T1—DISRENT
ROBARIO . ROCKEFELLER B

tioners’ voting and associational rights,® I cannot agree.
Deferment of a right, especially one as sensitive and
essentinl as the exercise of the firet duty of eitizensghip,
can be tantamount to 1ts denial. And any statute which
imposes for eight or 11 months an absolute freeze on
party enrollment and the consequent right to vote does
disenfranchise those who, for quite legitimate reasons,
decide to register ¢loser than eight months to the primary
date and those who, for equally legitimate reasons, wish
to @m; or alter party affiliation. Qur decisions, how-
ever, haye never required a permanent ban on the exercise
of voting and associational rights before a constitutional
breach is incurred. Rather, they have uniformly recog-
nized that a serious burden or infringement on such
“eonstitutionally protected activity" is sufficient to estab-
lish a eonstitutional violation, Dunn v. Blumstein, suprg,
at 343; NAACP V. Burtan. 371 17, 5, 410, 438 (lﬁﬁd),

II

The majority does not identify the standard of seru-
tiny it applies to the New York statute. We are told
only that the eutofl date is “not an arbitrary time limit
unconnected to any important state goal”;® that it is
“tied to a particularized legitimate purpose and is in no
sense invidipus or arbitrary,” ™ The Court does not
explain why this formulation was chosen, what precedents
gupport it, or how and in what contexts it is to be ap-
plied. Such nebulous promulgations are bound to leave
the lower courts and state legislatures in doubt and con-

5 Court opinion, p. 7.
" Court opimon, p. 8,
ol £ 0 S
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fusion as to how we will approach future significant bur-
dens on the right to vote and to associate freely with the
party of one's choice.

The Court's formulation, though the terminology is
somewhat stronger, resembles the traditional equal pro-
tection “rational basis” test. One may agree that the
challenged cutoff date is rationally related to the legiti-
mate interest of New York in preventing party “raiding.”
But this Court's prior decizions simply do not permit
such an approach. Rather, they recognize that:

“, . . the right of suffrage is a fundamental matter
in a free and democratic society. Especially sinee
the right to exercise the franchise in a free and un-
impaired manner is preservative of other basic eivil
and political rights, any alleged infringement of the
right of citizens to vote rmust be carefully and
meticulously serutinized,” Reynolds v, Sims, supra,
at 581-a62,

Hee also Yick Wo v. Hopkins, 118 U, 8. 356 (1886).
Voting in a party primary is as protected against state
encroachment as voting in a general election. Bullock
v, Carter, supra; Terry v. Adams, 345 U. 8. 461 (1053);
United States v. Classie, 313 U, 8, 200 (19041). And the
Court has said quite explicitly that “if a challenged stat-
ute grants the right to vote to some eitizens and denies the
franchise to others, ‘the Court must detertnine whether
the exclusions are necessary to promote a compelling
state interest.'” Dunn v. Blumstein, supra, at 337
(1972), quoting Kramer v. Union Free School District,
supra, at 627.  See aleo Cipriano v, City of Houma, supra,
at 704 (1969); City of Phoeniz v. Kolodziejski, supra,
at 205, 200 (1970}, Likewise, the Court has asserted
that “the right of individusls to assoeiate for the ad-
vancement of political beliefs” i3 “among our most
precipus freedoms,” Williams v. Rhodes, 303 U, B., supra,
30-31 (1968), and must be carefully protected from state
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encroachment, NAACP v. Algbama, supra, st 449
(1958): Bates v, Little Rock, 361 T. 8. 516 (1960); Gib-
son v. Florida Legislative Investigations Committee, 372
U. 8. 339 (1963).

The inquiry thus becomes whether the instant statute,
burdening as it does fundamental political rights, is nee-
essary to advance a compelling state interest. The as-
serted state interest in thia ease is the prevention of party
“raiding," which consists of the movement or “cross-over”
by memmbers of one party into another's primary to
“defeat a candidate who is adverse to the interests they
care to advance.”" The typical example is & member
of one party deliberately entering another’s primary to
help nominate & weaker candidate, so that his own party's
nominee might win more easily in the general election.
A State does have an interest in preventing such be-
havior, lest “the efficacy of the party system in the
democratic process—its usefulness in providing & unity
of divergent faetions in an alliance for power—be seri-
ously impaired,” Rosario v. Rockefeller, — F. 2d —
(CA2). The court below held flatly that the state in-
terest in deterring “raiding” was a “compelling” one.
Id., at —,

The matter, however, is not so eagily resolved. The
compelling nature of any such interest eannot be deter-
mined in & vaecuum, but rather in the context of the
means advanced by the State to protect it and the con-
stitutionally sensitive activity it operates to impede.
The state interest here is hardly compelling enough to

sustain the presuinption, upon which the statute appears

to be based, that al{ Persons who chahge or declare party
affiliation nearer than eight to 11 months to a party
primary do so with intent to raid that primary. Any
such presumption assumes s willingness to manipulate
the system which 13 not likely to be widegpread.

1 Tr of Oral Avg., p, 20,

peatinta
M—M;

fot
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Political parties in this country traditionally have been
charaeterized by a Huidity and overlap of philosophy and
membership, And ecitizens generally declare or alter
party affiliation for reasons quite unconnected with any
premeditated intention to disrupt or frustrate the plans
of g party with which they are not in sympathy. Citi-
zens customarily choose & party and vote in its primary
simply beecause it presents candidates and issues more
responsive to their immediate coneerns and aspirations.
Such eandidates or issues often are not apparsutfeight to
11 months before a primary. That a citizen ghould be
absolutely precluded =o far in advance from voting in &
party primary in response to a sympathetic candidate,
a new or meaningful issue, or changing party philosophies
in his State, runs contrary to the basic rights of personal
choire and expression which voting in this country was
designed to serve.

Whatever state interest existe for preventing ecross-
overs from one party to another is appreciably lessened
where, as in the case of petitioners, there has been no
previous affiliation with any political party. The danger
of voters in sympathy with one party “raiding” another
party is insubstantial where the voter has made no prior
party commitment at all, Certainly, the danger falls
ghort of the compelling state interest needed to justify
denying petitioners, so far in advance, the right to declare
an nitied party affiliation and vote in the party primary
of their choice.

111

In Dunn, supra, at 343, the Court emphasized that the
State, in pursuing its legitimate interest,

“eannot choose means which unnecessarily burden or
restrict constitutionally protected activity, Statutes
affecting constitutional rights must be drawn with
‘precision’ NAACP v. Button, 371 U, 8. 410, 438
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(1063) : United States v. Robel, 380 U. 8, 238, 265
(1967), and must be ‘tailored' to serve their legiti-
mate objectives. Shapiro v. Thompson, supra, 394
U. 8, at 631. And if there are other, reasonable
ways to achieve these goals with & lessser burden on
constitutionally protected activity, a State may not
choose the way of greater interference. If it acts at
all, it must choose ‘less drastic means. " Shelton
v, Tucker, 364 U. 8. 479, 488 (1960).

The Court states that placing the enrollment deadline
before the preceding general election serves well the
state interest in discouraging party ‘raiding.”* This
fails to address the eritical question of whether that inter-
est may be protected adequately by less severe megsures,
A foreshortening of the challenged period in this case
would not leave the party structure of New York helpless
and vulnerable to “raiding” activities. Other States, with
varied and complex party systems, have maintained them
successfully without the advanced enrollment deadline
imposed by New York.

Political activities do not constantly engage the atten-
tion of Americans. Many citizens do not even vote:
far fewer subtly ecalculate to enter another party’s pri-
mary to affect adversely that party's interest, especially
in & day when party labels and lovalties generally are '
said to hold less sway over voters. To the extent that ._/ -
“raiding” does occur, it is sesf Often & lagt-minute i
pulsive phenomenon. It is etsbe unlikely that

reduce its enrollment deadline to one or two Tnonthe f
in advance of a primary. Organizing "raiding’ activity
before such a deadline in the face of voter inertia still
would be a difficult task. Though a shortened enroll-
ment deadline may not screen out every “raider” that

1 Court opinion, p, 8,
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the present deadline does, “raiding” would remain 8 man-
ageable problem and political parties would maintain
their digtinetive character. What is most important, &
“less drastie” enrollment deadline would make the fran-
chise and opportunities for legitimate party participation
available to those who constitutionally have the right to
exercige them,™

1= Patitioners also enggest other “less drastic™ means of protecting
the Btate's intereet: greater reliance on the summary disentoliment
pracedures of §3852 of the Btate's election law and loyalty ocaths,
restrictivo party affilintion rules optional for those parties who wish
thetn, limitation of the statute's operation to persons with pre-
exiaring party effliations, and criminal ganctions for fraudulent paz-
ticipation in the electoral process, Tr. of Oral Arg, pp, 13-21. 1
maks no judgment eifher on the efficary of these alternafives m
pratecting the Btate's interest ar on their potential infringement of
constitutionally protected rights, Their presence, however, paints
ta the range and variety of other experimental tochniques available
for Mew York to eonsider,
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1

It is important at the outset to place New York's cut-
pff date for party enrollment in perspective. It prevents
prospective voters from registering for a party primary
somne eight months before a presidential primary and 11
months before a nonpresidential one. The Court ree-
ognizes, as it must, that the period between the enrpll-
ment and the primary election i3 a “lengthy” one.® In-
deed, no other State has imposed upon voters previously
unaffiliated with any party restrictions which even ap-
proach in severity those of New York." And New York

1 Detober 2, 1971, wa= the last day om which petitionere' enrollment
rould have been rffective.  June 20, 1972, was the date of New York's
presidentinl primary. Thus the deadline was actually some night
and one-half months before the primary. In nonpresidential Yeurs,
the cutoff runs from early October until the following September.

1 Court opinion, p, B.

* The Btate does not dispute this point. See Tr, of Oral Are., P. 34,

Masagchusetts, Tllinois, Ohio, New Jersey, and Tevas potmit pre-
viously unaffilisted wvoters to declare their initisl party affiliation
immedistely prier to voting in the primarvy of their choice, See
Annotated Laws of Massachusetts, o. 53, §§ 37, 3% Illinois Annotated
Sratutes, §§ 5-30; T-43-T—5; New Jersey Btatures Annotated,
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concedes that only one other State—Kentucky—has im-
posed as stringent a primary registration deadline on
persons with prior party affiliations* Confronted with
such a facially burdensoine requirement, T find the Court’s
opinion unconvineing.

The right of all persons to vote, once the State has
decided to make it available to some, becomes a basic
one under the Constitution, Dunn v. Blumstein, 405
1. 8. 330 (1972); Kramer v. Union Free School Distriet,
305 U. 8. 621 (1080): Carringfon v. Rash, 380 U, S. 80
(1965). Self-expression through the publie ballot equally
with one's peers is the essence of a demoeratic society.
Reynolds v, Simas, 377 U, 8, 533 (1964), A citizen with-
- put a vote is to a large extent onc without a voiee in
deecisions which may profoundly affect him and his family,
Whatever his disagreement may be with the judgments
of public officials, the citizen should never be given just
cause to think that he was denied an equal right to
elect them,

Yet the Court today upholds a statute which imposes
substantial and unnecessary restrictions on this right,
as well as on the closely related right to associate with
the party of one's choice. Bee Wiltams v. Rhodes, 393
U, 8. 23 (1968); NAACP v, Alabama, 357 U, S. 449

19:23-45; Vernon's Annotated Texus Statutes, Tit. 9, Art, 13.01a;
Ohio Revised Code, § 3513519,

Culiforma and Pennsylvenin permit previousbr unaffilisted voters
to declare an inidal party preference up to the elose of regiscration
immedinptely preceding the primary, California Hlection Code, §§ 22,
208, 311-312 (registrition clases in Californisa 53 days hefore a
primary) ; Purdon's Penneyvlvania Sintutes Annotaved, Tir, 25, §8 281
et seg, (registration cleses in Pennaylvania &) dayvs bheofore a
primarv),

Michigan permits any registersd voter to partieipate in the pri-
mary of his choice.  Michignn Compiled Tows Annotared, 88 165570,
188.575-165.576, BSee Peritioners' Brief, pp, 32-33,

1 Tr, of Oral Arg, p. 84
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{1958) ; United Stater v, Reobel, 380 U, & 258 (1967).
The Court justifies this holding by placing the regponsi-
bility upon petitioners for their failure to enrcll, as
required by New York law, eight months prior to the
pregtdential primary, We are told that petitioners
“elearly could have registered and enrolled in the party
of their choice” hefore the eutoff date and heen eligible
to vote in the primary, but for undetermined reasons
“ochose not to,”" and that their disenfranchizement re-
ailted from “their own failure to take tinely steps to
effect their enrollment.”®

{f the cutoff date were a less severe one. 1 could agree.
Certainly, the State iz justified in imposing & reasonable
- registration eutoff prior to any primary or general elec-
tion, beyond which a ecitizen’s failure to register may be
presumed & negligent or wilful act forfeiting his right
to vote m a particular election. DBut it iz diffieult to
perceive any persuasive basis for a registration or party
enrollment deadlime eight to 11 months prior to election.
Failure to comply with such an extreme deadline ean
hardly be used to justify denial of a basic constitutional
right. Numercus prior deeisions impose on us the obli-
gation to protect the continuing availability of the fran-
chise for all eitizens, not to sanetion its prolonged de-
fertnent or deprivation, Ez parte Siebold, 100 T. 8.
87 (1879) ; Nizon v, Herndon, 273 U. 8. 536 (1027) ; Lane
v, Wilson, 307 U, 8. 2658 (1930 ; Baker v. Carr, 369 U. 5.
188 (1962); Gray v, Sanders, 372 T, 8. 368 (1063);
Wesberry v, Sanders, 376 T. 8. 1 (1904); Reynolds v,
Sims, supre; Carrington v. Rash, supra; Harper v, Vir-
girvin Board of Elections, 333 U. 8. 663 (1966} ; Kramer
v. Union Free School District, supra; Cipriono v, City

* Court opindon, pp. & 6. Bee also p. 10 where the Court refers
to § 185 au merely imposing "o legitimate time Jhoitation on thele
[petittoners”] envollment, which they chose to disregnrd "
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of Houma, 395 U, 8, 701 (1968) ; Evans v. Corminan, 398
U. 8. 419 (1970); City of Phoeniz v. Kolodziejski, 309
U, 8, 204 (1970) : Bullock v, Carter, 405 U. 8, 134 {1972);
Dunn v, Blumstein, supra.

The majority excuses the challenged statute heeause
it does not “‘abeolutely’ disenfranchise petitioners or im-
pose anv absolute ban on their freedom of association.®
The State likewise contencs this is “not a disenfranchis-
ing statute.” ' The Court gpparently views this stat-

"Eee the Court’s opinie, at p. 6
“Section 136 of New York's Election Law, however, i auite different.
Tt did not obaahately disenfranchize the slass {n which the petitioners
belong—newly registersd voters who were eligible to enroll 1o a
party before the previems general election. Rather, the statutes
merely imposed o time desdline on their enrollment, wlich they had
to meet in order to participate in the next prnimary.”

Bunilarly &t p. B2
“The petitionerz o not 48y why they did not cocoll prior to the
vuteif date, but 1t 12 clear that they could have dotie so, but choss
not 4o, Henes, if their plight can be characierized a3 discnfranchize-
menr &t all, it woe not cauzed by § 186, but by their own failuree to
tuke tamely wteps to effect their enrollment.
“For the same reason, we reject the petitioners’ argument that § 186
violatad their First and Fourthieenth Amendment right of free asso-
ciarion with the political party of their choice. Bince they could
have enroiled in & parcy in time 1o participate in fhe June 1972
primary, § 188 did not eonstitute a ban on their freedom of aesocia-
tion, but merely a time limitation on when they had to ach in order
to parricipate in their chosen party’s next pronary.”

And p. 10:
“Wew York did not prehibit the petitioners from voting in the 1972
priveary elogtion or from asseciaring with the politieal party of their
choice, It merely imposed o legitimste time limitation on their
entollment, which they chose to disregard.”
Iu all these instances, the majority seels to distingnish o "time lim-
itatinn™ from an abaolute disenfranchisement of petitioners or an
abeolute ban on their assoriationsl rights,

*Tr. of Oral Arg., p 34.
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ute as posiponing rather than denying altogether peti-
tioners’ voting and associational rights.® I cannot agree.
Deferment. of a right, especially one as sensitive and
essential ss the exercise of the first duty of citizenship,
can be tantagmount to its denial. And sny statute which
imposes for eight or 11 months an absolute freeze on
party enrollment and the consequent right to vote does
dizsenfranchizse those who, for quite legitimate reasons,
decicle to register eloger than eight months to the primary
date and those who, for equally legitimate reasons, wish
to choose or alter party affiliation. Our decisions, how-
ever, have never required & permanent ban on the exercize
of voting and associational rights before a constitutional
breach is incurred. Rather, they have uniformly recog-
nized that a serious burden or infringement on such
“ponstitutionally protected activity” is aufficlent to estab-
lish & econstitutional vielation, Dunn v. Blumstein, supra,
at 343; NAACP v. Button, 371 1. S. 419, 438 (1963);
Keynolds v. Sima, supre, at 561-562.

1I

The majority does not identify the standard of seru-
tiny it applies to the New York statute. We are told
only that the cutoff date iz “not an arhitrary time limit
uneonnected to any important stete goal': " that it is
“tied to a particularized legitimate purpose and ig in no
gense invidious or arbitrary,” ™ The Court does not
explain why this fermulation was chosen, what precedents
support it, or how and in what contexts it is to be ap-
plied. Buch nebulous promulgations are bound to leave
the lower courts and state legislatures in doubt and con-
fusion a8 to how we will approach fyture significant bur-

# Conrf, opinion, p. 7.
t Court opinion, p. &
wrd, o 9
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dens om the right to vote and to associate freely with the
party of one's choiece.

The Court's formulation, though the terminology is
somewhat stronger, resembles the traditional equal pro-
tection “rational basis" test. One may agree that the
challenged cutoff date is rationally related to the legiti-
mate interest of New York in preventing party “raiding.”
But this Court’s prior decigions simply do not permit
such an approach. Rather, they recognize that:

. . the right of suffrage is a fundamental matter
in a free and demoeratic society. Especially since
the right to exercise the franchise in a free and un-
umpaired manner is preservative of other basic civil
and political rights, any alleged infringement of the
right of ecitizens to vote must be ecarefully and
tneticulously serutinized,” Reynolds v. Sims, supra,
at HH1-HH2,

See also ¥ick Wo v, Hopkins, 118 U. 8. 356 (1886).
Voting in a party primary is as protected against state
encroachiment as voting in a general election. Hullock
v. Carter, supra; Terry v. Adams, 345 1. 8. 461 (1953);
United States v, Classic, 313 U, 8. 209 (1941), And the
Court has =aid quite explicitly that “if & challenged stat-
ute grants the right to vote to some citizens and denies the
franchise to others, ‘the Court must determine whether
the execlusions arc necessary to promote & compelling
state interest,'” Punn v. Blumsiein, supra, at 337
(1972), quoting Kramer v, Union Free Schaool Distriet,
supra, at 627.  See also Cipriano v, City of Houma, supra,
at 704 (1969): City of Phoeniz v. Kolodziejski, supra,
at 205, 209 (1970). Likewise, the Court has assertecd
that “the right of individuals to associate for the ad-
vancelnent of political beliefs” iz “among our most
precipus freedoms,” Williams v. Rhodes, 303 U. 8., supra,
30-31 (1968}, and must be carefully protected from state
encroachment, NAACP v, Alsbamn, supra, at 449
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(1958) ; Bates v. Little Rock, 361 TU. &, 518 (1060); Oib-
san v. Florida Legislative Investigations Commitiee, 372
7. 8. 529 (1863).

The inguiry thus becomes whether the instant statute,
burdening ss it does fundamental political vights, ia nee-
easary to advance g rompelling state interest. The as-
serted state interest in this ease is the prevention of party
“raiding,” which econsists of the movement or “erose~-over”'
by members of one party into another's primary to
“defeat a candidate who is adverse to the interests they
care to advance”® The typical example is & member
of one party deliberately entering another's primary to
help nominate a weaker candidate, g0 that his own party's
nominee might win more eastly in the general election.
A Btate does have an interest m preventing such be-
havior, iest “the efficacy of the party svstem in the
damaocratic proeess—its nsefulness in providing a unity
of divergent factions in un allianee for power—be seri-
ously nunpaired,” Rosario v. Eockefeller, — F, 20 —
(CA2). The court helow held flatly that the state in-
terest in deterring “raiding” was & “compelling” one.
Id., at ——

The matter, however, i not 5o easily resolved. The
compelling nature of any such intercst cannot be deter-
mined in a vacuum, but rather in the context of the
mesans advanced by the Btate to protect it and the con-
stitutionally sengitive aetivity it operates to impede.
The state interest here is hardly compelling enough to
sustain the presumption, upon which the statute appears
w0 be based, that all persons who change or deciare party
affiliation nearer than eight to 11 months to a party
primary do so with intent to raid that prunary. Any
such presumption assumes g willingness to manipulate
the systein whieh is not likely to be widespread.

nTr, of Oral Amg., p. 29.
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Political parties in this country traditionally have been
characterized by a fluidity and overlap of philossophy and
membership., And ecitizens generally declare or alter
party affiliation for reasons guite unconnected with any
premeditated intention te disrupt or frustrate the plans
of a party with which they are not in sympathy. Citi-
zens customarily choose o party and vote in its primary
gimply beeause it presents candidates and issues more
regpongive to their immediate eoncerns and aspirations.
Such candidates or issues often are not apparent eight to
11 months before a primary. That s eitizen should be
absolutely precluded so far in advance from voting in a
party primary in response to a sympathetic eandidate,
& new or meaningful issue, or changing party philosophies
in his Btate, runs contrary to the basie righta of personal
choiee and expression which voting in this country was
designed to serve.

Whatever state interest exists for preventing cross-
overs from one party to another is appreciably lessened
where, a8 in the case of petitioners, there has heen no
previous affiliation with any politieal party, The danger
of voters in sympathy with one party “raiding” another
party is insubstantial where the voter has made no prior
party commitinent at all. Certainly, the danger falls
ghort of the compelling state interest needed to justify
denying petitioners, so far in advance, the right to declare
an #nitial party affiliation and vote in the party primary
of their choice.

111

In Dunn, supra, st 343, the Court emphasized that the
State, in pursuing its legitimate interest,

“eannot choose meang which unnecessarily burden or
regtrict constitutionally protected aetivity. Statutes
affecting constitutional rights must be drawn with
‘brecision’ NAACP v, Button, 371 U. 8. 410, 438
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{1983); [U'nited Stotes v. Kobel, 3589 T. S, 258, 265
(1967}, and must be ‘tailored’ to serve their legiti-
mate objectives. Shapire v, Thompson, supra, 304
1. 3., at 831. And if there are other, reasonable
ways to achieve these goals with a lessser burden on
constitutionally protected activity, a State may not
choose the way of greater interference. If it acts at
all, it must choose ‘less drastic means.'” Shelton
v. Tucker, 364 1. 8, 479, 488 (1060).

The Clourt statcs that placing the enrollment deadline
hefore the preceding general election serves well the
state interest in discouraging party “raiding.™ This
- fails to address the eritical question of whether that inter-
est may be protected adequately biv less severe measures,
A foreshortening of the challenged period in this case
would not leave the party struecture of New York helpless
and vulnerable to “raiding” activities, Other States, with
varied and complex party systems, have maintained them
successfully without the advanced enrollment deadline
imposed by New York,

Political activities do not constantly engage the atien-
tion of Americans. Many citizens do not even vote!
far fewer pubtly ealculate to enter another party's pri-
mary to affect adversely that party's interest, especially
in & day when party lsbels and lovalties generallv sre
said to hold less sway over voters. To the extent that
“raiding” does oceur, it 18 most often a last-minute im-
pulsive phenomenon, It ig quite unlikely that raiding
would oecur with any frequency, were New York to
reduce its enrollment deadline to one or two months
in advanee of a primary. Ovganizing “raiding” activity
before such a deadline in the face of voter inertin still
would be a difficult task, Though a shortened enroll-
ment deadline may not screen out every “raider’” that

W Court opindon, p. B
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the present deadline does, “raiding” would remain & man-
ageable problem and politieal parties would mainiain
their distinetive character. What is most important, a
“less drastic” enrollment deadline would make the fran-
chise and opportunities for legitimate party participation
available to those who constitutionally have the right o
exercise them''

2 Petitioners alao anggest other e drastie™ meaans of protecting
the Btate's interest: groater relinnce on the summery disenrollment
procedures of § 352 of the State's election law and lovalty ocaths,
regtrictive party affilisrion ruleg nptional for those parties whe wish
them, hmitation of the statote’s operation to porsons with pre-
existing party affiliations, and eriminal ssnetions for frandalent par-
ticipation in the electoral proeess. Tr. of Orol Arg, pp. 13-E1. 1
make no judgment sither on the effieacy of these alternatives in
protecting the Btate's interest or on their potentisl nfringoment of
eonstitutionally protected nghts. Their presence, however, points
to the range and variety of other expuritental techniques available
[or New York to considor,
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Ma. JusTice PownLr, with whotn M. Juarier Dova-
LaS, MR. JusTicE BrReNNAN, and Mg, JusTick MarsHALL
join, dissenting,

I

It is ingportant at the cutset to place New York's cut-
off date for party enrollment in perspective, It prevents
prospective voters from registering for a party primary
some eight months before & presidential primary and 11
months before a nonpresidential one® The Court ree-
ngnizes, 85 it mmat, that the period between the enrall-
ment and the primary election iz a “lengthy” one,® In-
deed, no other State hag imposed upon voters previously
unaffiliated with any party restrictions which even ap-
proach in severity those of New York! And New York

! Ogtober 2, 1971, wae the lnat doy on which petitionera’ encollment
eould bave been effective,  June 20, 1972, wad the dade of New Yark's
presidential primery, Thus the deadline was actuplly some cight
and one-half months before the primary. In nonpresidential years,
the entoff muns from cady Oetober uplil the following Seprember.

# Court opinion, p, &

= The State does not disputs this point. Ses Tr, of Oral Arg., n. 84,

Mazzachusetts, Mingds, Ohin, New Jerscy, and Texas permit pre-
viously unaffiliated voters to declare their initial party sffliation
immedintely prigr to voting in the primary of their cheice. See
Annotated Lowy of Massachusetts, o, 54, 88 37, 88; Hhnols Annotatod
Btatutes, $8 5-30; T—43-7-4b: New Jomey Hintures Annotated,
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Mg, Juemicr Powkin, with whom M= Justice Dovc-
vAs, Mz Justice Brexwax, and Mr, JueTice MarsHALL
join, dissenting.

1

It iz important at the outset to place New York's cut-
off date for party enrollment in perspective. It prevents
prospective voters froin registering for a party primarv
sotne eight months hefore a presidential primary and 11
months hefore & nonpresidential one.? The Court ree-
ognizes, as it must, that the period between the enroll-
ment and the primary election is & “lengthy” one® In-
deed, no other State has imposed upen voters previously
unaffilisated with any party restrictions which even ap-
proach in geverity those of New York.* And New York

1 Dprober 2. 10V1, was the last day on which petitioners” envollment
coild have beett effective.  June 20, 1972, was the date of New York'a
pregidential primary. Thus the desdline wag actually come eight
and one-half months before the primary, Tn noopresidential vears,
the eutoff runs from early Oretober until the fnllowing September.

U Coure opinion, po K

* The Btate does not dispute thiz point. Bee Tr. of Cral Arg., p. 34.

Magsachnzetts, TlEnals, Ohio, New Jersey, and Texas permir pro-
vicusly unoffliated voters to declare their mitisl party affiliation
immnedinrely prior io voring in the primary of thelr choles, Boe
Annptated Laws of Masspchuretts, e, 53, §§ 37, A8 Ilinois Annotated
Hratutes, B8 3-90: T-43— 745; New Jemey Stacutes Anvorated,
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eoncedes that only one other State—Kentucky—has imn-
posed &s stringent & primary registration deadline on
persons with prior party affiliations. Confronted with
such a facially burdensome requirement, I find the Court’s
OpInion uneonvineing.

The right of all persons to vote, once the State has
decided to make it available to some, becomes a basic
pne under the Constitution. Dunn v. Blumstein, 4056
T. 8. 330 (1972) ; Kramer v, U'nion Free School Distriet,
395 T. 8. 621 (1969); Carrington v. Rash, 380 T. 5. 89
(1965). Belf-expression through the publie ballot equally
with one's peers is the essence of a democratic society,
Reynolds v. Sima, 377 U, 8, 533 (1964), A citizen with-
- out a vote 1s to a large extent one without a voice in
depisions which may profoundly affect him and his famnily,
Whatever his disagreement may be with the judgments
of publie officials, the citizen should never be given just
cause to think that he was denied an equal right to
elect them.

Yet the Court today upholds a statute which imposes
substantial and unnecessary restrictions on this right,
as well as on the closely related right to associate with
the party of one's choice, See Willinms v. Rhodes, 393
U. 8. 23 (1068); NAACP v. Alabama, 357 U. S. 440

19:23-45; Vernon's Annotated Texas Statutes, Tit. 8, Arc. 18.01a;
Chio Revized Code, § 351319,

California and Penneylvania permit previously unalfilisted voters
to declare an initial party preference up to the elose of rogiscearion
immedintely preceding the primary, California Election Code, §§ 22,
203, J11-312 {registration eloses in Califormia 63 days before &
primary); Purdon's Pennsylvania Statutes Annotated, Tit. 25, §§ 291
et seq. (registrarion eloges mo Ponnevivanin 80 days hefore o
primary).

Michigan permits any registerod voter to participate o the pri-
mary of his choiee.  Michigan Compiled Laws Annotated, §§ 165.570,
168.675-165.570, Bes Pefitioners’ Briof, pp. 32-33.

+Tr, of Oral Arg., p. 34
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(1958): [rnited States v. Robel, 389 U, 8. 258 (1967).
The Court justifies this holding by placing the responsi-
bility upon petitioners for their failure to enroll, as
required by New York law, eight months prior to the
presidentia] primary, We are told that petiticners
“clearly could have registered and enrolled in the party
of their choiee” before the cutoff date and been eligible
to vote in the primary, but for undetermined reasons
“chose not to,” and that their disenfranchisement re-
gulted from “their own failure to take timely steps to
effeet their enrollinent.” *

If the cutoff date were a less severe ane, I could agree.
Certainly, the State is justified in imposing a reasonable
registration cutoff prior to any primary or general elec-
tion, beyond which a citizen's failure to register may be
presumed a negligent or wilful act forfeiting his right
to vote in a particular election. DBut it is difficult to
perceive any persuasive basis for a registration or party
enrollment deadline eight to 11 months prior to eleetion,
Failure to comply with such an extreme deadline ean
hardly be used to justify denial of a basic constitutional
right. Numerous prior deciziong impose on ug the obli-
gation to protect the continuing availability of the fran-
chise for all citizens, not to sanction its prolonged de-
ferment or deprivation. Ex parte Siebold, 100 U, 8.
37 (1879) ; Nizon v. Herndon, 273 U. 8. 536 (1927) ; Lane
v. Wilson, 307 U, 8. 268 (1939) : Baker v. Carr, 360 U. 8.
189 (1962); Gray v. Sanders, 372 TU. 8. 368 (1063);
Wesberry v. Sanders, 376 U, 8. 1 (1964); Reynolds v.
Sims, supra; Caorrington v, Rash, supra; Harper v, Vir-
ginia Board of Flections, 383 U. 8. 663 (1966); Kramer
v. Union Free School District, supra; Cipriane v. City

! Court opinicn, pp, 5, 6. See also p, 10 where the Court reiers
to B 156 us merely imposmg “s legitimate time limitation om their
[petitionerz"] enrallment, which they chose to disregard.”
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of Houwma, 395 T. 5. 701 (1969} ; Evans v, Cornman, 398
T. B 419 (1970); City of Phoeniz v. Kolodaiejski, 399
U, 8. 204 (1970) ; Bullock v, Carter, 405 T. 8. 134 (1972) ;
Dunn v. Blumnstein, supra.

The majority excuzes the challenged statute because
it does not “absolutely™ disenfranchise petitioners or im-
poze any abzolute ban on their freedom of assoeiation.®
The State likewise contends this is "not a disenfranchis-
ing statute.”’ The Court apparently views {his stat-

4 Bee the Court's opinion, at p. 5:
“Section 186 of Mew Yorl's Election Lew, however, is quite different.
It did not abeolutely disenfranchise the clazs to which the peritioners
. balong—newly registered voters wha were elighle to enroll in a2
party befprn the previona gencoral eleclion. Rather, the aatntes
merely inposed 8 time desdline on their enrollment, which they had
to meet in erder o participate in the next primory.”

Bimilarly st p. 8!
“Tho peritioners do not 3y why thoy did not enrell prier o the
eutoff date, but 1, is alear that they eould heve done so, but shose
o nolt fo. Henes, if thelr plight can be characterized uo dizenfranchise—
ment &t all, 1t wre not caused by & 156, but by their own failure 4o
{1ake Timely steps to effect their enrollinent.
“For the same resson, we reject tho petitioners’ argurnent that § 158
vinlated thoir Fiest and Fourthteench Amendment right of froe asse-
elation with the politieal party of their chaice. Since they could
hawe enrolled in & party in time to parrieipate in the June 1972
primary, § 156 did not eonstitute o han on their freedom of as=ocia-
tion, but merely 4 time limitation o when they had 1o aet in onder
to participate in their chosem party's next primars,”’

And p, 1
“Mew York did net prohibit the petitioners from voting in the 1872
primary eloction or from pesociating with the political party of ther
choice, It merely imposed o legitimate time limitatiom on their
enrollment, which they chose to disregand.”
Tn all thess metances, the majority zecls to ditinguizh o ™ime lim-
itation’ from an absclute dizenfranchisement of petitioners or an
abzalute ban on their assoeational rights

"T¢ of Oral Arg., p, 85,
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ute as postponing rather than denyiog altogether peti-
tioners’ voting and assoeigtiongl rights.® I canliot agree.
Deferment of a right, especially one as sensitive and
essential as the exercise of the firat duty of eitizenship,
can be tantamount to its denial, And any statute which
imposes for eight or 11 months an ahsolute freeze on
party enrollment and the consequent right to vote does
disenfranchize those whoe, for quite legitimate reasons,
deecide to register closer than eight months to the primary
date and those who, for equally legitimate reasons, wish
to choose or alter party afliliation. Our decisions, how-
ever, have never requireil a permanent ban on the exercige
of voting and sssociational rights before a constitutional
breach is ineurred. Rather, they have uniformly recog-
nized that any gerious burden or infringement on such
“pongtitutionally protected activity” is sufficient to estab-
lish a constitutional violation, Dunn v. Blumstein, sipra,
at 343; NAACP v. Button, 371 T, 5, 419, 438 (1963);
Reynolds v. Sims, supra, at b61-562.

11

The majority does not identify the standard of scru-
tiny it applies to the New York statute. We are told
only that the cutoff date is “not an arbitrary time limit
unconnecterd to any important state goal”; ® that it s
“tied to a particularized legitimate purpose and is in no
gense invidious or arbitrary.”*® The Court does not
explain why this formulation was chosen, what precedents
gupport it, or how and in what contexts it iz to be ap-
plied. BSuch nebulous promulgations are bound to leave
the lower courta and state legislatures in doubt and con-
fusion az to how wo will approach future gignificant bur-

f Court opindon, p.o V.
? Court opinon, p. 8,
B3, P
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dens on the right to vote and to associate freely with the
party of one's choice.

The Court’s forrmulation, though the terminology is
somewhat stronger, resembles the traditional equal pro-
tection “rational basis” test. One may agree that the
challenged cutoff date is rationally related to the legiti-
1aate interest of New York in preventing party “raiding.”
But this Court’s prior decisions simply do not permit
gsuch an approach., Rather, they recognize that:

“. . . the right of suffrage i2 & fundamental matter
in a free and demoeratic society. Especially since
the right to exercise the franchise in a free and un-
impaired manner is preservative of other basic civil
and political rights, any alleged infringement of the
right of ecitizens to vote must be carefully and
meticulously serutinized.” Reynolds v, Simas, supra,
at 561-a62,

See also Yick Wo v. Hopkins, 118 T, 8. 356 (18886).
Voting in & party primary is as protected against state
encroachment as voting in a general election, Bullock
v. Carter, supra; Terry v. Adams, 345 U. 5. 461 (1953):
United States v. Classic, 313 T. 8, 209 {1041). And the
Court has said guite explieitly that “if a challenged stat-
ute grants the right to vote to some eitizens and denies the
franchize to others, ‘the Court must determine whether
the exclusions are necessary to promote a compelling
gtate interest.'"” Dunn v. Blumsfein, supra, at 337
(1972), quoting Kramer v. Union Free School District,
supra, at 627, See alap Cipriano v. City of Houmea, supra,
at 704 (1969); City of Phoenix v, Kolodziejshi, supra,
at 205, 209 (1990). Likewise, the Court has asserted
that “the right of individuals to associate for the ad-
vancement of political beliefs” is “among our most
precious freedoms,” Williams v. KRhodes, 393 U. 8., supra,
3031 (1968), and must be carefully protected from state
encroachment, NAACP v, Alabama, supra, at 449
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(1958) ; Bates v. Little Rock, 361 U. 8. 516 (1960) ; Gib-
son v, Florida Legislative I'nvestigations Committee, 372
U. 8, 539 (1963).

The inguiry thus becomes whether the instant statute,
burdening as it does fundamental political rights, is nec-
essary to advance a compelling state interest. The as-
serted state interest in this case i the prevention of party
“raiding,” whieh consists of the movement or “eross-over”
by members of one party into another's primary to
Ydefeat & eandidate who is adverse to the interests they
care to advanee.” " The typical example i8 a member
of one party deliberately entering another's primary to
help nominate a weaker candidate, so that his own party's
nominee might win imore easily in the general election.
A Siate does have an interest in preventing such be-
havior, lest “the efficacy of the party system in the
democratic process—its usefulness in providing a unity
of divergent factions in an alliance for power—be seri-
ously impaired,” Rosario v. Rockefeller, — F, 2d —
(CA2). The ecourt below held flatly that the state in-
terest in deterring “raxling” was & “compelling” one.
Id., at —.

The matter, however, i3 not 5o easily resolved, The
eompelling nature of any such interest cannot be deter-
mined in a vacuumn, but rather in the context of the
means advanced by the State to proteet it and the con-
stitutionally sensitive activity it operates to impede.
The state interest here is hardly compelling enough to
sustain the presumption, upon which the statute appears
to be based, that all persons who change or declare party
affiliation nearer than eight to 11 months to a party
primary do so with intent to raid that primary. Any
such presumption assumes a willingness to manipulate
the system which is not likely to be widespread.

13Tz, of Oral Arg, p, 29,
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Politica) parties in this country traditionally have been
characterized by a Auidity and overlap of philosophy and
membership. And citizens generally declare or alter
party affiliation for reagons quite uneonnected with any
premeditated intention to disrupt or frustrate the plans
of a party with which they are not in sympathy. Citi-
zens cugtomarily choose a party and vote in its primmary
simply because it presents candidates and issues more
responsive to their immediate coneerns and aspirationg,
Sueh eandidates or issues often are not apparent eight to
11 months before 8 primary. That a citizen should be
absolutely precluded so far in advance from voting in a
party primary in response to a sympathetic candidate,
a new or meaningful issue, or changing party philosophies
in hiz State, runs eontrary to the bagic rights of perzonal
choice and expression which voting in this country was
designed to serve,

Whatever state interest exists for preventing cross-
overs from one party to sanother s appreciably lessened
where, ag in the case of petitioners, there has been no
previous afftliation with any political party. The danger
of voters in sympathy with one party "raiding” another
party is insubstantial where the voter has made no prior
party commitment at all. Certainly, the danger falls
short of the compelling state interest needed tg justify
denying petitioners, so far in advanee, the right to declgre
an initigl party affiliation and vote in the party primary
of their choice,

I

In Dunn, supra, at 343, the Court emphasized that the
State, in pursuing ite legititnate interest,
“pannot choose means which unnecegsarily burien or
restrict constitutionally proteeted activity, Statutes
affecting constitutional rights must be drawn with
‘precision’ NAACP v. Button, 371 T, 8 4106, 438
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(109603) ; [U'nited Siates v, Raobel, 389 T. 8, 258, 265
£1967), and must be ‘tailoved’ to serve their legiti-
mate objectives. Shapiro v. Thompson, supra, 304
T. 8., at 631, And if there are other, reasonable
ways to achieve these goals with a lessser burden on
conatitutionally protected activity, & State may not
chooge the way of greater interference. If it acts at
all, it must choose ‘less drastic means’” Shelton
v, Tucker, 364 U. 8. 479, 488 (1960).

The Court states that placing the enrolltnent deadline
befare the preceding general eleetion serves well the
atate Interest in discouraging party “raiding.’** Thiz
fails to address the eritical question of whether that inter-
est may be protected adequately by less severe mesgures,
A foreshortening of the challenged period in this ecase
wolld not leave the party strueture of New York helpless
and vulnerable to “raiding” activities, Other States, with
varied and complex party svetems, have maintained them
suecessfully without the advaneed enrollment deadline
imposed by New York.

Partizan politieal activities do not constantly engage
the attention of large numbers of Americans, espeecially
as party labels and lowalties tend to be less persuasive
than isgues and the gualities of individual candidates.
The erossover in registration from one party to another
is most often impelled by motives quite unrelated to a
clegire to raid or distort a party’s primary. To the extent
that deliberate raiding oceurs, it is usually the result of
organized effort which dependsa for ita suecess upon zome
relatively immediste concern or interest of the voters.
Thisg type of effort ig more likely to ocecur as & primary
date draws near. If pew York were to adopt a more
reasonable enrollinent deadline, say 30 to 60 days, the
period mest vulnerable to raiding activity would be pro-

12 Court opimion, p, 9.
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tected. More importantly, a less drastic enrollment
deadline than the eight or 11 months now imposed by
New York would make the franchise and oportunities
for legitimate party participation available to those who
conatitutionally have the right to exercise them.™

1 Potitioners also suggest other “less drastic” means of protecting
the State's interest: greater relinnes on the summary disenrollmend
procedures of § 332 of the State's election law and loyalty oaths,
reptrictive party affibution rules optionnl for these parties who wish
them, Iimitation of the stature’= operation to persons with pre-
existing party affiliationy, and eritninal sanetions for fravdulent par-
ticipation in the plectoral proesss, Tr, of Oml Arg, pp, 13-21, 1
moke uo judgment either on the efficacy of these salternatives in
protecting the Btate's interest or on their potentinl mfringement of
copatitutionally protected rights. Their presence, however, poinea
to the range and variety of other expenimental technigues svilable
ior Wew York to consider.
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Mz, Justice Pownwe, with whom Mg, Jusrice Dove-
a8, Mze. JuaTice Brexvan, and Mz, Juastice MarsHarn
join, dissenting.

1

It is important at the outset to place New York's cut-
off date for party enrollment in perspective. It prevents
prospective voters from registering for a party primary
some eight months before a presidential primary and 11
months before s nonpresidential one! The Court ree-
ognizes, as it must, that the period between the enroll-
ment gnd the primary election is & “lengthy” one.! In-
deed, no other State has imposed upon voters previously
unafiliated with any party restrictions which even sp-
proach in severity those of New York,® And New York

1 Ogtober 2, 1971, was the last day on which petitioners’ eneollment
conld have beon effective.  June 20, 1972, was the date of New York's
presidential primary, Thus the deadline was actually some cight
and one-hall months before the primary, In nonpresidential years,
the ewioff runs from early October mntil the following September.

2 Court opinion, p. 8.

@ The State does not dispote thia point. See Tr. of Oral Arg., 1. 34,

Muassachusetts, Illinois, Ohio, New Jersey, and Texas permit pre-
viously unaffilinted voters to dedare their initisl party affilistion
inmediately prior to voting in the primary of their choice. See
Annatated Laws of Mussachusetts, c. 53, §§ 37, 58; Ilinois Annotated
Statutes, §8 5-80: 7—48-7-46; New Jerscy Statutes Anmotated, ~
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concedes that only one other State—Kentucky—has im-
posed as stringent a primary registration deadline on
persons with prior party affiliations. Confronted with
such a fariglly burdensome reqguirement, I find the Court’s
opinion unconvineing.

The right of all persons to vote, once the Stste has
decided to make it available to some, becomes g basic
one under the Constitution, Dunn v, Blumsiein, 405
U. 8. 330 (1972); Kramer v. Union Free School District,
395 U. 8. 621 (1969); Carrington v, Rash, 380 U, B, 80
(1965). Self-expression through the public ballot equally
with one's peers is the essence of a democratic society.
Reynolds v. Sima, 377 U. 8. 533 (1964). A citizen with-
. out a vote ia to a large extent one without a voice in
decisions which may profoundly affect him and his family.
Whatever his disagreement may be with the judgments
of public officials, the citizen should never be given just
cause to think that he was denied an equal right to
elect them.
~ Yet the Court today upholds a statute which imposes

substantial and unnecessary restrietions on this right,
as well as on the closely related right to associate with
the party of one's choice, See Willinms v, Rhodes, 303
U. 8. 23 (1968); NAACP v, Alabama, 357 T. 8. 449

19:23-45; Yernon® Annotated Texas Stpfures, Tit. & Art, 13004
Ohin Revised Code, §8513.10.

Californin and Pennsvlvania pormic previously unaffilineed vorers
to declare an initial party preference up to the elose of registration
immediately preeeding the primary, California Eleetion Code, §§ 22,
208, 311-312 (vegistration closes in Californin 53 davs hefore o
primary); Purdon’s Pennsyvlvanis Btatutes Annotated, Tit, 25, §§ 291
eb aeg. (registrution cleses in Pennsvlvemia M) days before a
primary},

Mirhigun permits uny registered voter to participate in the pri--
maryv of his choiee.  BMichigan Corpiled Tews Annotated, §§ 168.570,,
168 576-168.576, Bee Pelitioners' Hrietf, pp, 32-33,

+Tr, of Ol Arg, p. 34
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(1058 : United States v. KRobel, 388 T, B, 258 (1067).
The Court justifies this holding by placing the responsi-
bility upon petitioners for their failure to enroll, as
required by New York law, eight months prior to the
presidential primary. We are told that petitioners
“clearly eould have vegistered and enrolled in the party
of their choice” before the cutoff date and been eligible
to vote in the primary, but for undetermined reasons
“ehose not to,” and that their disenfranchisernent re-
sulted from “their own failure to take timely steps to
effect their enrollment.” *

If the cutoff date were a less gsevere one, I could agree.
Certainly, the State is justified in imposing a reasonable
registration cutoff prior to any primary or general elec-
tion, beyond which a citizen's failure to register may be
presumed a negligent or wilful act forfeiting his right
to vote in a partieular election. But it is difficult to
perceive any persussive basis for a registration or party
enrollment deadline eight to 11 months prior to election.
Failure to comply with such an extreme deadline can
hardly be used to justify denial of a basie constitutional
right. Numerous prior decisions impose on us the obli-
gation to protect the continuing availability of the fran-
chise for all citizens, not to sanction its prolonged de-
ferment or deprivation. Er parte Siebold, 100 U. 8.
a7 (1870) ; Nizon v, Herndon, 273 U. 8. 536 (1927) ; Lane
v, Wilson, 307 U, 8. 268 (193%); Baker v. Carr, 360 U. 8.
189 (1962): Gray v. Senders, 372 U. 8. 368 (1963);
Wesberry v. Sanders, 376 T. 8. 1 (1964); Reynolds v.
Sims, supra; Carrington v. Rash, supra; Harper v. Vir-
ginia Board of Elections, 383 U. 8, 663 (1966); Kramer
v. Union Free School District, supra; Cipriano v. City

B Court opinion, pp. § 6. See also po 10 where the Court refers
to & 186 a5 merdly imposing “a legitimate time limitation on their
[petitioners”] eoroliment, which they ehose to disregand.”
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of Houma, 395 U, 8. 701 (1969); Evans v. Cornman, 398
U. 8. 419 (1970): City of Phoeniz v. Kolodziejski, 389
1. 8. 204 (1970) ; Bullock v, Carter, 405 U. 8. 134 (1972) ;
Dunn v. Blumstein, supra.

The majority excuses the challenged statute because
it does not “absolutely’” disenfranchise petitioners or im-
pose any absolute ban on their freedom of assoeiation.*
The State likewise contends this is “not a disenfranchis-
ing statute.”* The Court apparently views this stat-

4 8pe the Court’s opinion, at p. 5:
"Beetion 186 of Mew York's Eleetion Low, however, s quite different..
It did not absolntely disenfranchise the class to which the petitioners
belong—newly registered voters who were eligible to enroll in &
party before the previous general eléction. Rather, the statutes
merely imposed & time deadline on their enrollment, which they had
i meet in ordet to porticipate in the next prirmary.”

Bimilarly at p. 6:
"The petitioners do not say why thev did not enrell prior to the
cutoff date, but it = clear thar they could have done =0, but chose
not to, Henes, if their plight can be characterized a5 dizenfranchise-:
‘ment at all, it was not esused by § 158, ot by their own failure to
iake timely steps to effect their enrollment,
“For the same resson, we reject the petitioners’ argument that § 1386
vinlated their First snd Fourthteenth Amendment night of free asso-
ciation with the political party of their choice, Since they eould
bave enrolled in a party in time to participate in the June 1972
primary, § 188 did not eonstitute o ban on their frerdom of se=oein-
tion, But marely a time limitation on when they had to aet in order
tao participate in their chosen party’s next primary.”

And p. 10:
“Wew York did not prohibit the petitioners from voting in the 1972
primary election or from associanting with the political party of their
choiee. It merely imposed s legitimate time limitation on their
enrollment, which they chose to disregard.”
In all these instanees, the majority seeks to distinguish o “tima lim-
itation" from an absolute disenfranchisement of petitioners or an
abeohute ban on their associational rights,

*Tr. of Orsl Arg., p. 35.
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ute as postponing rather than denying altogether peti-
tioners' voting and associational rights* I cannot agree.
Deferment of a right, especially one as sensitive and
essential as the exercige of the first duty of citizenship,
can be tantamount to its denial. And any statute which
imposes for eight or 11 months an absolute freeze on
party enrollment and the consequent right to vote does
disenfranchise those who, for quite legitimate reasons,
decide to register closer than eight months to the primary
date and those who, for equally legitimate reasons, wish
to choose or alter party affiliation. Our decigions, how-
ever, have never required g permanent ban on the exercise
of voting and associational rights before & constitutional
breach is incurred. Rather, they have uniformly recog-
nized that any serious burden or infringement on such
“sonstitutionally protected getivity” is sufficient to estab-
lish & congtitutional violation, Dunn v, Blumstein, supra,
at 343: NAACP v, Button, 371 U, 5, 419, 438 (1963);
Reynolds v. Sims, supra, at 561-562.

1T

The majority does not identify the standard of seru-
tiny it applies to the New York statute. We are told
only that the cutoff date 15 “not an arbitrary time limit
uneconnected to any important state gosl”;® that it is
“tied to a particularized legitimate purpose and is in no
senas invidious or arbitrary.”* The Court does not
explain why this formulation was chosen, what precedents
support it, or how and in what contexts it is to be ap-
plied. Such nebulous promulgations are bound to leave
the lower courts and state legislatures in doubt and con-
fusion as to how we will approach future significant bur-

A Court opmion, p. 7,
® Court opinion, p. 8
B R
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dens on the right to vote and to assoviate freely with the
party of one's choice.

The Court’s formulation, though the terminology is
somewhat stronger, reseinbles the traditional equal pro-
tection “rational basig” test. One may agree that the
challenged cutoff date iz rationally related to the legiti-
mate interest of New York in preventing party “raiding.”
But this Court’s prior decisions simply do not permit
such an approach. Rather, they recognize that:

. . . the right of suffrage is & fundamental matter
in a free and demoeratie society. Espeeially sinee
the right to exercise the franchise in a free and un-
impaired manner is preservative of other basie eivil
and political rights. any alleged infringement of the
right of ecitizens to wote must be carefully and
meticulonsly serutinized.” Reynolds v, Sims, supra,
at H61-H62.

Bee also Yick Wo v. Hopkins, 118 U, 8. 356 (1886),
~ Voting in a party primary is a3 protected against state
encroachment as voting in a general election. Bullock
v. Carter, supra; Terry v. Adams, 345 U, 8. 461 (1953);
U'nited States v. Classic, 313 U, 8. 299 (1941). Axnd the
Court has said quite explicitly that “if a challenged stat-
ute grants the right to vote to sonte citizens and denies the
franchise to others, ‘the Court must determine whether
the exclusions are necessary to promote 8 compelling
gtate interest.’ ™ Dunn v. Blumstein, supro, at 337
(1972}, quoting Kramer v. Union Free School District,
supra, at 627. See also Cipriano v. City of Houma, supra,
at 704 (1969); City of Phoeniz v, Kolodziejski, supra,
at 205, 200 (1970). Likewise, the Court has asserted
that “the right of individuals to associate for the ad-
vancement of political beliefs” is “among our most
precious freedoms,” Williams v. Rhodes, 303 U, 8., supra,
30-31 (1968), and must be earefully protected from state
encroachment, NAACP v. Alabamn, supra, at 449
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(1058) : Bates v, Little Rock, 361 U. 8, 516 (1960) ; Gib-
son v, Florida Legislative Investigations Committee, 372
U. 8. 330 (1963).

The inquiry thus becomas whethor the instant statute,
burdening as it does fundamental political rights, is nec-
essury to advance a compelling state interest. The as-
serted state interest in this ease is the prevention of party
“raiding.” which consists of the movement or “cross-over”
by members of oue party into another's primary to
“defeat a candidate who is adverse to the intorests they
care to advance.”** The typical example is & member
of one party deliberately entering another's primary to
help nominate a weaker candidate, 20 that his own party’s
nominee might win more easily in the general election.
A Btate does have an interest in preventing such be-
havior, lest “the efficacy of the party system in the
demnocratic process—its usefulness in providing a unity
of divergent factions in an alliance for power—be seri-
ously impaired,” Rosario v. Rockefeller, — F. 2d —
(CA2). The court below held flatly that the state in-
terest in deterring “raiding” was a “compelling” one.
Id., at —.

The matter, however, is not so easily resolved. The
compelling nature of any such interest cannot be deter-
mined in & vacuum, but rather in the context of the
means advanced by the State to proteet it and the con-
stitutionally sengitive activity it operates to impede.
The state interest here is hardly compelling enough to
sustain the presumption, upon whieh the statute appears
to be based, that all persons who change or declare party
affiliation nearer than eight to 11 months to a party
primary do so with intent to raid that primary, Any
guch presumption assumes a willingness to manipulate
the system which is not likely to be widespread.

1 Tr. of Oral Arg, p. 29



T1-I1371—DISSENT
a3 ROFARIO . ROCKEFELLER

Political parties in this country traditionally bave been
characterized by a fluidity and overlap of philosophy and
membership. And eitizens generally declare or alter
party affiliation for reasons quite unconnected with any
premeditated intention to disrupt or frustrate the plans
of a party with which they are not in sympathy. Citi-
zens customarily choose a party and vote in its primary
simply beeause it presents candidates and issues more
responsive to their immediate eoncerns and aspirations.
Such candidates or issues often are not apparent eight to
11 months before a primary, That & citizen should be
ahsolutely precluded so far in advance from voting in a
party primary in response to a sympathetic eandidate,
a new or meaningful issue, or changing party philosophies
in his State, runs contrary to the basic rights of personal
choice and expresgion which voting in this country was
designed to gerve,

Whatever state interest exists for preventing cross-
overs from one party to another is appreciably lessened
where, as in the case of petitioners, there has been no
previous affiliation with any political party. The danger
of voters in sympathy with one party “raiding” another
party is insubstantial where the voter has made no prior
party commitment at all. Certainly, the danger falls
short of the compelling state interest needed to justify
denying petitioners, so far in advance, the right to declare
an initiel party affiliation and vote in the party primary
of their choice.

III

In Dunn, supra, at 343, the Court emphasized that the
State, in pursuing its legitimate interest,
“gannot choose means which unnecessarily burden or
restrict constitutionally protected activity. Statutes
affecting constitutional rights must be drawn with
‘precision’ NAACP v. Button, 371 U, §. 419, 438
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(1963) ; ['nited States v. fobel, 388 T. 8. 258, 265
(1967), and must be ‘tailored’ to serve their legiti-
mate ohjectives. Shapire v. Thompson, supro, 304
U. 8., at 631. And if there are other, reasonable
ways to achieve these goals with & lessser burden on
gonstitutionally protected activity, g State may not
choose the way of greater interference, If it acts at
all, it must choose ‘lesg drastic means’"” Shelton
v. Tucker, 364 U, 5, 471, 488 (1060),

The Court states that placing the enrollment deadline
before the preceding general election serves well the
stato interest in discouraging party “raiding.”* This
. fails to address the eritical question of whether that inter-
eat may be protected adequately by less severe measures.
A foreshortening of the challenged period in this case
would not lesve the party structure of New York helpless
and vulnerable to “raiding” setivities. Other States, with
varied and complex party systems, have maintained them
suceessfully without the advanced enrollment deadline
imposed by New York.

Partisan political activities do not eonstantly engage
the sttention of large numbers of Amerieans, especially
ag party labels and loyalties tend to be less persuasive
than issues and the qualities of individual eandidates.
The crossover in registration from one party to another
is mogt often impelled by motiver quite unrelated to a
dezire to raid or distort a party's primary. To the extent
that deliberate raiding occurs, it is usually the result of
organized effort which depends for its success upon some
relatively immediate concern or interest of the voters.
This type of effort is more likely to occcur as a primary
date draws near. If new York were to adopt & maore
reasonable enrcllment deadline, say 30 to 60 days, the
period most vulnerable to raiding aetivity would be pro-

1% Clourt opinden, p. 9
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tected. More importantly, & less drastic enrolhnent
deadline than the eight or 11 months now imposed by
New York would make the franchise and oportunities
for legititnate party participation available to those who
constitutionally have the right to exercise them.'

1 Petirioners alsn suggest ather “less drastic” means of protecting
the State’s miterest: greater reliance on the summary dsenrollment
procedures of §332 of the Btate’s election law and Iovalty oaths,
reatrictive party affilistion rules optional for those parties who wish
them, limitation of the statute's operation to persome with pre-
existing party affilistions, snd erimingl saoetions for froudulent par-
tieipation in the electoral propess, Tr, of Oval Arg, pp. 13-21. I
make no judgment either on the eflicacy of these alternutives in
protesting the Btate's interest nr on their potential infringement of
constitutionally protected rights. Their presence, however, points
to the range nnd variety of other experimental techniques available
for New York to eousider.
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Mg. Justrer Powery, with whom Mg, Justior Doug-
L48, Mgz, Jrsrice BrexnNaw, and Mg, Justice MArsHALL
join, dissenting.

1

It is important at the outset to place New York's cut-
off date for party enrollment in perspective, It prevents
prospective voters from registering for g party primary
some eight months before a presidential primary and 11
months before a nonpresidential one.' The Court ree-
ognizes, a8 it must, that the period between the enroll-
ment and the primary election is 8 “lengthy” one* In-
deed, no other State has imposed upon voters previously
unaffiliated with any party restrictions which even ap-
proach in severity those of New York® And New York

* Oetober 2, 1071, was the lust day on which petitioners’ enroflmomnt
cotld have been effective.  June 20, 1972, was the dote of New York's
presicdential primary. Thus the deadline was artnally some ejght
and one-half months before the primary. In nonpresidentinl years,
the cutoff runs from eary Optobor until the iollowing Beptember.

8 Courl cpinion, p. 8

* The Btate does not dispute this point. Bee Tr, of Oral Arg., p. 34

Massachusetts, Minois, Ohio, New Jersoy, and Texss permit pro-
viously nnaffiliated voters to declare their initial party afbliation
imtnedistely prior to veting in the primarv of their choics. See
Amnotated Laws of Massachusctts, ¢, 53, 88 37, 88; Illinois Annotated
Statutes, §§5-30; 7-43-7—45; New Jersey Statutes Annotated,
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concedes that only one other State—Kentucky—has im-
posed mz stringent s primary registration deadline on
persons with prior party affiliations.* Confronted with
such a facially burdensome requirement, I find the Court’s
opinion unconvineing,

The right of all persons to vote, onee the State has
decided to make it available to some, becomes o basic
one under the Constitution. Dunn v, Blumstein, 400
1. B. 330 (1972} ; Kramer v, Union Free School District,
305 17, 5. 621 {1969); Carrington v, Rask, 380 T, 8, 8%
f1965). Belf-expression through the public ballot equally
with one's peera is the essence of a democratic society.
Reynolds v. Sims, 377 U, 8, 333 (1064). A eitizen with-
out a vote is to a large extent one without a voice in
decizions which msy profoundly affect him and his family.
Whatever his disagreement may be with the judgments
of public officials, the citizen should never be given just
rause to think that he was denied an equal right to
elect them.

Yet the Court today upholds a statute which imposes
substantial and unnecessary restrictions on this right,
as well as on the clesely related right to assoeiate with
the party of one's choice, Hee Williams v, Rhodes, 397
U. 8. 23 (1968): NAACP v. Alabama, 357 T. 8. 440

12545, Vernon's Annotaced Texas Btatutes, Tic. 8, Art. 13.0Ha;
Ohio Revized Code, § 351310,

Califoruin and Pennsyvlvania permit previenaly unaflibated voters
to declare an initial party prefecence up to the olose of registration
imnedintely preceding the primary.  California Flection Code, §§ 22,
205, 311312 (regestration closes o Culifornm 5% davs bofure a
primary] ; Pordon's Penneyvlvania Bratutes Annorated, Tit 26, §§ 2010
et zeg. (registration closes o Pennsvboogn 50 days Dbefors &
primaryl.

Michigan permits any registersd voter to participale in the pri-
mgry of bis eholeg,  Michigan Compiled Laws Annotated, §5 188.570,
168.575-163.676. 2ee Pettioners’ Briel, pp. 8234,

£Tr, of Oral Arg, p 34,
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(1958) : Irnited States v. Robel, 389 T, 8. 258 (1087).
The Court justifies this holding by placing the responsi-
bility upon petitioners for their failure to enrcll. as
required by New York law, eight months prior to the
presidential primary, We are told that petitioners
“elearly could have registered and enrolled in the party
of their choice” before the cutoff date and been eligible
to vote in the primary, but for undetermined reasons
“chose not to,” and that their disenfranchizement re-
sulted from “their own failure to take timely steps to
effeet thelr enrollment.” *

Tf the eutoff date were a less severe one, I could agree.
Certainly, the State iz justified in imposing a reasonable
registration cutoff prior to any primary or general elec-
tion, bevond which a eitizen’s failure to register may be
presumed g negligent or wilful set forfeiting his right
to vote in & particular election. But it iz diffieult to
perceive any persuasive basis for a registration or party
enrollment deadline eight to 11 months prior to election.
Failure to comply with such an extreme deadline can
hardly be used to justifv denial of a fundamental constitu-
tional vight, Numerous prior decisions imposc on ua the
obligation to protect the continuinng availability of the
franchise for all eitizens, not 1o sanction its prolonged de-
ferment or deprivation, &z parfe Siebold, 100 T. 5.
A7 (1879) ; Nixon v. Herndon, 273 U, 8, 536 (1927); Lane
v. Wilson, 307 U, B, 268 {1939): Baker v, Carr, 360 U. &,
188 {1B62); Gray v. Sanders. 372 U, 3. 368 (1063);
Wesberry v. Sonders, 376 U. 8. 1 (1964} ; Reynolds v.
Sims, supra; Carrington v. Rash, supra; Harper v. Vir-
ginia Board of Klections, 383 U. 2. 663 (1866); Kramer
v, L'nion Free School District, suprn; Cipriano v, City

# Court gpinion. pp. 5, 6. See also p. 1) where the Court refers
to § 156 na merely imposmg g legitimate {ime lmitation on their
[petiticners”) enrollment, whivh thev shose to disregord, ™
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of Houma, 305 U. S. 701 (1069) : Evans v. Cornman, 398
. 8. 419 (1970): City of Phoeniz v. Kolodziejshs, 395
T. 5. 204 (1970) ; Bullock v. Carter, 405 T. 8. 134 (1972} ;
Dunn v. Blumstein, supra.

The majority excuses the challenged statute because
it does not “absolutely” disenfranchize petitioners or im-
pose any absolute ban on their freedom of association.®
The State likewise contends this is “not a disenfranchis-
ing statute.” " The Court apparently viewa this stat-
ute as 8 mere “time deadline” on petitioners' enrollment;
that disadvantages no identifiable class and that post-
pones through the next primary rather than denies alto-

® Bee the Court's opinion, st p, &
“Seetion 186 of New York's Flection Law, however, is quite different,
Tt did not abaolutely disenfranchise the class to which the petitioners
belpng—newly registered voters who wers eligible to enroll in a
party before the previous general election. Rather, the statutes
merely imposed 8 time deadline on their enrollment, which theyr had
to meet in order to participste m the next primary,”

Similary st p. &
“For the same reason, we reject the petitioners’ argument that § 156
viclated their First and Fourthteenth Amendment right of free asso-
ciation with the political party of their choice. Since they could
have enrolled in o party In time to participate jn the June 1972
primary, & 186 did not constitute a ban on their freedom of asocia-
tion, but merely o time limitation on when they had to set in order
to participate in their chosen party’s next primary”

And p, 10
“New York did not prohibit the petitioners from voting in the 1672
primary election or from associating with the political party of their
chodee, Tt mercly imposed a logitimate time limitetion on their
enrollment, which thev chose to disregard.™

In all these inatances, the majority seeks to distinguizh & “time lim-
itation™ from an absolute disenfranchisement of petitiomers or an
abaolute ban on their associational rights,

"Tr. of Oral Arg., p. 35,
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gether petitioners’ voting and associational rights® 1
caunct ggree. Deferment of a right, especinlly one as
gensitive and essential as the exercizse of the firat duty of
citizenship, can be tantamount to its denial. And eny
statute which imposes for eight or 11 months an absolute
freeze on party enrollment and the conseguent right to
vote totally disenfranchises s elass of persons who, for
quite legitimate reasons, decide to register closer than
eight months to the primary date and those who, for
equally legitimate reasons, wish to choose or alter party
affiliatipn. Our decisions, morepver, have never required
s permanent ban on the exercise of voting and associa-
tional rights before a constitutional breach iz incurred.
Rather, they have uniformly recognized that any serious
burden or infringement on such “nonstitutionally pro-
tected activity” is sufficient to establish & constitutional
violation, Dunn v. Blumatein, supra, at 343, NAACP v.
Button, 371 U. 8, 418, 438 (1963); Reynolds v. Sima,
supra, gt 561-562.
I

The majority doea not identify the standard of seru-
tiny it applies to the New York statote, We are told
only that the cutoff date 15 “not an arbitrary time limit
unconnected to any important etate goal”: ® that it is
“tied to a particulsrized legitimate purpese and iz in no
sense invidious or arbitrary.”*® The Court does not
explain why this formulation was chosen, what precedenta
support it, or how and in what contexts it i3 to be ap-
plied. #Buch nebulous promulgations are bound to leave
the lower courts and state legislatures in doubt and con-
fusion = to how we will appreach future significant bur-

# Court opinion, p. &,
wrd, po B

E Coyrt opanion, p. 5§ and n. 6 supre. ’

|
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dens on the right to vote and to associate freely with the
party of one's choice,

The Court’s formulation, though the terminology is
somewhat stronger, resembles the traditional equal pro-
tection “rational basis” test, One may agree that the
challenged cutoff date iz rationally related to the legiti-
mate interest of New York in preventing party "raiding."”
But this Court’s prior decisions simply do not permit
such an approach, Rather, they recognize that:

“, ., the right of suffrage is a fundamental matter
in a free and democratic society. Especially since
the right to exercise the franchige in a free and un-
impaired manner is preservative of other basie civil
and political rights, any alleged infringement of the
right of citizens to vote must be carefully and
metieulously serutinized.” Reynolds v. Sims, supra,
at H61-562,

See also Yick Wo v. Hopkins, 118 T. 5. 356 (1888).
Voting in a party primary is as protected against state
encroachment as voting in a general election. Bullock
v. Carter, supra; Terry v. Adams, 545 T. 5, 461 (10563);
United States v. Clossie, 313 TU. 5. 269 (1941), And the
Court has said quite explicitly that “if a challenged stat-
ute grants tho right to vote to soine citizens and denies the
franchise to others, ‘the Court must determine whether
the exclusions are necessary to promote & compelling
state interest.’” Dunn v. Blumstein, supra, at 337
{1972), quoting Kramer v, Union Free School District,
suprn, at 627, See also Cipriano v. City of Houme, supra,
at 704 (1969): City of Phoenir v. Kolodziejski, supra,
at 205, 209 (1970). Likewise, the Court has ssserted
that “the right of individuals to associate for the ad-
vancement of political beliefs” is “among our tnost
precious freedoms,” Williams v. Rhodes, 393 U, 8., supra,
30-31 (1968), and must be carefully protected from state
encroachment. NAACP v. Alabama, supra, at 448
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(19538) ; Bates v. Little Hock, 361 U. 8. 516 (1960} ; Gib-
zon v, Floride Legislative Investigations Committee, 372
T. S 539 (1963),

The inguiry thus becomes whether the instant statute,
burdening as it does fundamental eometitutional rights,
ean withatand the atriet judicial serutiny ecalled for by
pur prior cases, The asserted state interest in thia ecase|
is the prevention of party “reiding,"” which consists of the
movement or “eross-over” by members of oue party into
another’'s prunary to “defeat g candidate who is adverse
te the interestz they eare to advanee.” ™ The typieal
example 1= a member of one party deliberately entering
another's pritary to help nominate s weaker candidate,
ao that his own party's nominee might win more easily in
the general election. A SBtate does have an interest in
preventing such behavior, lest “the efficacy of the party
syatein in the demoeratic process—its usefulness in pro-
viding s unity of divergent factions in an alliance for
power—be seriously impaired.” Rosatro v, Rochefeller,
—— F. 2d — (CA2). The court below held flatly that
the gtate interest in deterring “raiding” wag a “compel-
ling” one. [Fd., at —.

The matter, however, ia not so easily resolved. The
importance gr significance of any such interest eannot be
determined in a vaeuuni, but rather in the context of the
means advahcerd by the State to protect it and the con-
stitutionally sensitive activity it operates to impere.
The state interest here ia hardly substantial encugh to
suatait the presutnption, upen which the stgtute appears
0 be baged, that most persons who ehange or declare party
affiliation nearer than ecight to 11 months to a party
primary do so with intent to raid that primary. Any
such presmnuption assumes a willingness to tmanipulate
the systern which is not likely to be widespread,

3 Tr. of Ural Arg, p. 20,
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Political parties in this country traditionally have besn
characterized by a fluidity and overlap of philosophy and
membership. And citizens generally declare or alier
party affiliation for reasons quite unconnected with any
premeditated intention to disrupt or frustrate the plans
of & party with which they are not in sympathy. Citi-
zeng customarily choose & party gnd vote in ita primary
sunply because it presents candidates and imsues more
responsive to their iminediate concerns and aspirations,
Such candidates or issues often are not apparent eight to
11 months before a primary. That a citizen should be
absolutely precluded so far in advanee from voting in a
party primary in respons¢ to a sympathetie candidate,
& new or meanmngful iszue, or changing party philosophies ,
in his State, rung contrary to the fundamental rights of
pergonal cheiee and expression which voting in this eoun-
try was designed to serve,

Whatever state interest existe for preventing cross-
overs from one party to another is appreciably lessened
where, as in the case of petitioners, there has besn no
previous affiliation with any politieal party. The danger
of voters in sympathy with one party “raiding” another
party is insubstantial where the voter has made no prior
party commitment at all. Certainly, the danger falls
short of the overriding state interost needed to justify
denying petitioners, go far in advance, the right to declare
an wnitigl party affiliation and vote in the party primary
of their choice.

III

In Dunn, supre, at 343, the Court emphagized that the
State, in pursuing its legitimate interest,
“eannot choose means which unnecessarily burden or
restriet constitutionally protected activity. Statutes
affecting constitutional rights must be drawn with
‘precision’ NAACP v, Button, 871 U, 8. 419, 438
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(1963Y; United Stotes v, Robel, 380 11, 5. 258, 264
{1967}, and must be ‘tailored’ to serve their legiti-
mate objoctives. Shapire v, Thompson, supra, 334
U, 8, at 631, And if there are pther, reasonable
ways to achieve these goals with a lessser burden on
constitutionally protected acfivity, g State may not
choose the way of greater inteyference. TIf it acts at
all, it must choose ‘less drastic means’” Shelton
v. Tucker, 364 1. 3, 479 488 (1960,

The Court states that placing the enrollment deadline
before the preceding general election gervea well the
state mterest m digeouraging party “raiding.''** This
fails to address the eritical question of whether that inter-
eat may be proteeted adequately by less severe meagures,
A foreshortening of the challenged period in this case
would not leave the party structure of New York helpless
and vulnerable to "raiding” activities. Other States, with
varied and complex party gvstems, have maintained them
successfully without the advaneed enrollment deadline
itnpoged by New York.

Partiean political activities do not constantly engage
the attention of large numbers of Americans, especially
as party labels and loyalties tend to be less persuasive
than issues snd the qualities of individual eandidates.
The crossover in registration from one party to another
is most often mpelled by motives quite unrelated to a
desire to raid or distort g party's primary. To the extont
that deliberate raiding oceurs, it iz weually the result of
organized effort which dopends for its success upon some
relatively immediate concern or interest of the voters.
This type of effort is more likely to ceceur as a primary
date draws near. If New York were to adopt a more
reasonable enrollment deadline, say 30 to 60 days, the
period most vulnerable to raiding activity would be pro-

2 Court, opanio, p, 9
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tected. More importantly, & less drastic enrollment
deadline than the eight or 11 months now imposed by
New York would make the franchize and oportunities
for legitimate party participation available to those who
constitutionally have the right to exercise them.*

1 Potitioners alzo suggest other "less drastic” means of protecting
the State's interest: greater reliance on the summary disenrollment
procedures of § 832 of the State's election law and loyalty oaths,
restrictive party affilistion rules optionsl for those parties who wish
them, limitation of the statwte’s operatiom to persons with pre-
existing party sffilintions, and criminal sancticns for fravdulent par-
ticipetion in the electoral process. Tr, of Oral Arg, pp. 13-21. 1
muke no judgment eithor oo the efficacy of these alternatives in
protesting the State's interest or on their potential infringement of
vonstitutionally protected rights, Their prosenee, however, pointe
to the range and vericty of other experimental techniques available
for New York to consider.



SUPREME COURT OF THE UNITED STATES

No. 71-1371
Pedro J, Hosario et al.,
Petitioners, On Writ of Certiorari to
LA the United States Court
Nelson Rockefeller, Governor| of Appeals for the Sec-
of the State of New ond Cireuit.
York, et al,

[March 21, 1973]

Mg. Justice PowELL, with whomn Mg. Joatice Dorve-
LAs, Mge. JusTice BRENNAN, and Mr. Jusrice MARSHALL
join, dissenting.

1

It is important at the outset to place New York's cut-
off date for party enrollment in perspective, It prevents
prospective voters from registering for a party primary
some éight months before a presidential primary and 11
months before a nonpresidential one! The Court ree-
ognizes, as it must, that the period between the enroll-
ment and the primary election is a “lengthy” one® In-
deed, no other State has imposed upon voters previously
unaffiliated with any party restrictions which even ap-
proach in geverity those of New York® And New York

1 0ctober 2, 1971, wae the last day on which petitiopers’ enrollment
could have beon effective, June 20, 1972, was the date of New York's
presidential primare. Thus the deadline was actually some eight
and one-half monthe before the primary, In npoopresidential years,
the eutoff ruma fromn early October untll the following Seprember,

*Court opinion, p. 8

* The State does not diepute this point, Bee Tr, of Oral Arg, p, 34,

Massachuesetts, Illinols, Ohjo, New Jersey, and Texss permit pre-
viously unaffilinted voters to declare. thelr imitlal party affilistion
mmmediately prior to voting in the primary of their choice. Bee
Armaotated Lawa of Massachusetts, o, 53, §§ 37, 38; Tlincis Annotated
Btatutes, §§ 5-30; 7-43-7-45; New Jersey Statutes Annotated,
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concedes that only one other State—Kentucky—has im-
posed as stringent a primary registration deadline on
persons with prior party affiliations* Confronted with
such a facially burdensome requirement, I find the Court's
opinion uneonvineing, '

~ The right of all persons to vote, once the State has
decided to make it available to some, becomes s basic
one under the Conatitution. Dunn v. Blumstein, 405
T. 8. 330 (1972) ; Kramer v. Union Free School District,
305 1. 5. 621 (1969); Carrington v. Rash, 380 1, 8. 89
(1985). Self-expression through the public ballot equally
with one's peers is the essence of s democratic society.
Reynolds v. Sims, 377 U, 8, 533 (1964), A citizen with-
out a vote 1s to a large extent one without a voice in
decisions which may profoundly affeet him and his family,
Whatever his disagreement may be with the judgments
of public officials, the citizen should never he given just
cause to think that he was denied an equal right to
elect them,

Yet the Court today upholde a statute which imposes
substantial and unnecessary restrictions on this right,
ag well as on the closely related right to associate with
the party of one's choice. Bee Willlams v. Rhodes, 393
U. 8. 23 (1068); NAACP v. Alabama, 357 U. S. 449

19:25345 Vernon's Annotated Texss Statutes, Tit, 9, Art, 13.01a;
Ohin Revised Code, §3513.13,

Culifornia and Pennmsylvanm permit previoudy unaffiliated voters
to declare an initisl party preference up to the close of registration
imumediately preceding the primary. Californin Flection Code, §§ 22,
203, 311312 (regietration closee im Californian 53 days before a
primary) ; Pardon's Pennsvlvania Btatutes Annotated, Tit. 25, §§ 291
et seg. (registration closes m Pennsylvanin 50 daye before o
primary}.

Michigan permits any registersd voter ro partieipate in the pr-
roary of his choice, Michigom Compiled Laws: Annotated, §8 1688570,
1A8.575-1AR.676. See Petitioners’ Brief, pp. 32-33.

1Ty, of Oral Arg, p. 34
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(1958) ; United States v. Robel, 380 1. 8. 258 (1967).
The Court justifies this holding by placing the responsi-
bility upon petitioners for their fadure to enrcll, as
required by New York law, eight months prior to the
presidential primary, We are told that petitioners
“clearly could have registered and enrolled in the party
of their choice” before the cutoff date and been eligible
to vote in the primary, but for undetermined ressons
“chose not to” and that their disenfranchisement re-
‘sulted from “their own failure to take timely steps to
effect their enrollment.”®

If the cutoff date were a less severe one, T could agree.
Certainly, the State is justified in imposing a reasonable
registration cutoff prior to any primary or general elec~
tion, beyond which a ecitizen's failure to register may be
presumed a negligent or wilful aet forfeiting his right
to vote in & particular eleetion. But it is difficult to
perceive any persuasive bagis for a registration or party
enrollment deadline eight to 11 months prior to election.
Failure to comply with such an extreme deadline can
hardly be used to justify denial of a fundamental constitu-
tional right. Numerous prior decisions impose on ug the
obligation to protect the continuing availability of the
franchise for all citizens, not to sanetion its prolonged de-
ferment or deprivation. Ez parfe Siebold, 100 T, S
37 (1879) ; Nixon v. Herndon, 273 U, 8. 536 (1927) ; Lane
v. Wilson, 307 U, 8. 268 (1939); Baker v. Carr, 360 T. 8.
189 (1962); Gray v. Sanders, 372 U. 8. 368 (1963);
Wesberry v. Sanders, 376 U, 5. 1 (1964); Reynolds v.
Sims, supra; Carrington v. Rash, supra; Harper v, Vir-
ginia Board of Elections, 383 U, 8. 663 (1966); Kramer
v, Union Free School District, supra, Cipriano v. City

5 Cowrt opinion, pp. 5§, 6, Bee also p, 10 where the Court refers
to £ 1868 na merely impostng “a legitimate time limithtion on their
[petitionery'] enrollment, which they chose to disregard.”
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of Houma, 395 U, 8. 701 (1960) ; Evans v. Cornman, 398
U, 8. 419 (1970); City of Phoenix v. Kolodziejski, 309
U. 8. 204 (1970) : Bullock v, Carter, 405 U, S, 134 (1972);
Dunn v, Rlumstein, supra.

The majority excuses the challenged statute because
it does not “absolutely” disenfranchise petitioners or im-
pose any sbsolute ban on their freedom of association.®
The State likewize contends this is “not a disenfranchis-
ing statute."' The Court apparently views this stat-
ute as a mere “time deadline” on petitioners’ enrollment
that disadvantages no identifiable class and that post-
pones through the next primary rather than denies alto-

0 Zee the Court’s opinion, at p. 5:
"Section 186 of New York's Election Law, however, &= quite different.
Tt cad not abaolutelv disenfranchise the class to which the peritioners
belong—newly registersd votets who were eligible to enroll in 8
party before the previous genersl election. Rather, the statutes
merely imposed & time deadline on their envoltment, which they had
to mest in order to partieipate in the next primary,”

Similarly at p. 6:
"Yor the same resnson, we reject the petitioners’ argument that § 1808
violated their First and Fourthreenth Amendment might of free asso-
eintinn with the politieal party of their choice, Sinee they could
have enrolled in & party in fime to participate o the June 10873
primary, § 186 did not constitute & han on their freedom of gssocin-
tion, hut merely a time himitetion on when they had to act in order
to participsate in their chosen party's nexdt primary”

And p, 1:
""Wew York did oot prohibit the petitioners from voting in the 1872
primary election or from associnting with the politieal party of their
choiee. It merely imposed o legitimate time limitetion on their
enrollment, which they chose to disregard.”
It il these instances, the majority sceka to distinguish o "time lim--
itation™ from an mbsolule disenfranchisement of petitioners or am
gheolute ban on their associational rights,

' Tr. of Oral Arg, p. 35.
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gether petitioners' voting and associational rights® 1
cannot agres. Deferment of a right, especially one as
gensitive and essential as the exercise of the first duty of
citizenship, ecat be tantamount to ite denial. And any
statute which imposes for eight or 11 months an absolute
freeze on party enrollment and the consequent right to
vote totally disenfranchises a class of persons who, for
quite legitimate reasons, decide to register closer than
elght months to the primary date and those who, for
equally legitimate reasons, wish to choose or alter party
affiliation. Our decisions, moreover, have never required
a permanent ban on the exersise of voting and associa-
tional rights before a constitutional breach is incurred.
Rather, they have uniformly recognized that any serious
burden or infringement on such “constitutionally pro-
tected activity” ia sufficiept to establish & constitutional
violation, Dunn v. Blumastein, supra, at 343; NAACP v.
Button, 371 U..5, 419, 438 (1963); Reynolds v. Sima,
supra, at H61-HH2.
IT

The majority does not identify the standard of seru-
tiny it applies to the New York statute. We are told
only that the cutoff dats is “not an arbitrary time limit
unconnected to any important state goal”;* that it is
“tied to a particularized legitimate purpose and is in no
sense invidious or arbitrary.”* The Court does not
explain why this formulation was chogen, what precedents
support it, or how and in what contexts it is to be ap-
plied. Huch nebulous promulgations are bound to leave
the lower courta and state legislatures in doubt and con-
fusion ag to how we will approach future significant bir-

* Court opinion, p, & and 1 6 supra,
® Court opimion, p. 8.
nfd, p. 8,
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dens on the right to vote and to associate freely with the
party of one's choice,

The Court's formulation, though the terminology is
somewhat stronger, resembles the traditional equal pro-
tection “rational basis” test. One may agree that the
challenged cutoff date is rationally related to the legiti-
mate interest of New York in preventing party “raiding.”
But this Court’s prior decisions simply do not permit
guch an approach. Rather, they recognize that:

“, .. the right of suffrage is a fundamental matter
in & free and democratic society, Especially since
the right to exercige the franchise in a free and un-
impaired manner is preservative of other basie eivil
and political righte, any alleged infringement of the
right of citizens to vote must be ecarefully and
meticulously serutinized.” Reynolds v, Stms, supra,
ab H61-H62.

See also Yiek Wo v. Hopking, 118 T, 8, 356 (1886).
Voting in a party primary ig as protected against state
eneroachment ag voting in a general election. Bullock
v. Carter, supra; Terry v. Adams, 345 U, 8, 481 (1953);
United States v. Classic; 313 U, 8. 299 (1941), And the
Court has ssid quite explicitly that “if a challenged stat-
ute grants the right to vote to some citizens and denies the
franehiee to others, ‘the Court must determine whether
the exclusions are necessary to promote a compelling
state interest.'” Dunn v, Blumstein, supra, at 337
(1972), quoting Kramer v. Union Free School District,
supra, at 627, See also Cipriano v. City of Houma, supra,
at 704 (1969); City of Phoeniz v. Kolodelejski, supre,
at 2056, 209 (1970). Likewise, the Court has asserted
that “the right of individuals to associate for the ad-
vancement of political beliefs” is “among our most
precious freedoms,” Williams v. Rhodes, 393 U. 8., supra,
30-31 (1968), and must be carefully protected from state
enerogchment. NAACP v Alabama, supra, at 440
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(1058 : Bates v, Little Rock, 361 U. 8. 516 (1960} ; Gib-
son v. Florida Legislative Investigations Committee, 372
. B, 539 (1863).

The mquiry thus beeomes whether the instant statute,
burdening as it doed fundamental constitutional rights,
can withstand the striet judicial serutiny called for by
pur prior ceses. The asserted state interest in this case
15 the prevention of party “raiding,” which consists of the
movement or “cross-over” by members of one party into
another’s primary to “defeat a candidate who is adverse
to the interests they care to advance”* The typical
example i3 8 member of one party deliberately entering
another's primary to help nominate a weaker candidate,
so that his own party’s nominee might win more easily in
the general election. A State does have an interest in
preventing such behavior, lest “the efficacy of the party
gystem in the democratic process—its usefulness in pro-
viding a unity of divergent factions in an alliance for
power—be seriously impaired.” Rosatro v, Rockefeller,
— F. 2d — (CA2). The court below held Hatly that
the state interest in deterring “raiding” was a “compel-
ling" one. [fd., at —-,

The matter, however, i8 not =0 easily resolved, The,
importanee or significance of any such interest cannot be
determined in a vacuum, but rather in the eontext of the
means advanced by the State to protect it and the con-
stitutionally sensitive activity it operates to impede..
The state interest here is hardly substantial enough to
sustain the presumption, upon which the statute appears
to be based, that most persona who chiange or declare party
arlfﬁlia.ti-:m nearer than eight to 11 months to a party
primary do so with intent to raid that primary. Any
such presumption assumes g willinghess to manipulate
the system which is not likely to he widespread.

2T, of Oral Arg. p. 29,
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Political parties in this eountry traditionally have been
characterized by a fluidity and overlap of philosophy and
membership. And citigens generally declare or alter
party affiliation for reasons quite unconnected with any
premeditated intention to disrupt or frustrate the plang
of & party with which they are not in sympathy. Cifi-
zens customarily choose a party and vote in its primary
simply because it presents candidates and issues more
responsive to their immediate coneerns and aspirations,
Such candidates or issues often are not apparent eight to
11 months before a primary. That a citizen ghould be
absolutely precluded so far in advanee from voting in &
party primary in response to a sympathetic candidate,
a new or meaningful issue, or changing party philosophies
in his State, runs contrary to the fundamental rights of
peraonal choiee and expression which voting in this coun-
try was designed to serve,
~ Whatever state interest exists for preventing ecross.
overg from one party to another is appreciably lessened
where, 83 in the ease of petitioners, there has been no
previous affiliation with any political party. The danger
af voters in sympathy with one party “raiding” another
party is insubgtantial where the voter has made no prior
party commitment at all, Certainly, the danger falla
ghort of the overriding state interest needed to justify
denying petitioners, so far in advance, the right to declare
an initial party affiliation and vote in the party primary
of their choice,

I

In Dunn, supra, at 343, the Court emphasized that the
State, in pursuing its legitimate interest,
“eannot choose means which unneeessarily burden or
restriet, constitutionally protected activity. Statntes
affecting constitutional rights must be drawn with
‘precision’ NAACP v, Button, 371 T, 8. 418, 438
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(1963) ; United States v. Robel, 389 U. 8. 258, 2656
(1067), and must be ‘tailored’ to serve their legiti-
mate obhjectives, Shapiro v. Thompeon, supra, 304
U. 5., at 631, And if there are other, reasonable
ways to achieve these goals with a lessser burden on
constitutionally protected activity, a State may not
thoose the way of greater interference. If it acts at
all, it must choose TJess drastic means.'” Shelton
v, Tucker, 364 U. 8. 479, 488 (1960).

The Court states that placing the enrollment deadline
before the preceding general election serves well the
gtate interest in discouraging party “raiding.”** This
fails to address the critical question of whether that inter-
eat may be protected adeguately by less severe measurea,
A foreshortening of the challenged period in this case
would not leave the party structure of New York helpless
and vulnerable to “raiding” activities, Other States, with
varied and eomplex party systems, have maintained them
successfully without the advanced enrollment deadline
imposed by New York,

" Partisan political activities do not constantly engage
the attention of large numbers of Americans, especially
as party labels and loyalties tend to be less persuasive
than lssues and the qualities of individual candidates.
The crossover in registration from one party to another
is most often impelled by motives quite unrelated to &
desire to raid or distort a party's primary. To the extent
that deliberate raiding oeeurs, it is usually the result of
organized effort which depends for its suceess upon some
relatively immediate eoneern or interest of the voters.
This type of effort iz more likely to occur as a primary
date draws near. If New York were to adopt a more
reasonable enrollment deadline, say 30 to 60 days, the
period most vulnerable to raiding activity would be pro-

A Court opimion, p, 9,
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tected. More importantly, a less drastic enrollment
deadline than the eight or 11 months now imposed by
New York would make the franchise and oportunities
for legitimate party participation available to those who
constitutionally have the right to exercise them*

i3 Petitioners also suggest other “less drastic” means of protecting
the Btate’s ifntersat: greater relisnce on the summary disenrollment
procedures of § 330 of the State's election law and loyalty coths,
regtrictive party affilintion rules optional for those parties who wish
them, limitation of the statute’s operatipn to persons with pre-
existing party affiliations, and eriminal sanetione for froudulent par-
ticipetion in tha electoral process. Tr. of Orel Arg, pp. 15-21. 1
make nn judgment either on the efficacy of thess alternstives in
protecting the State’s ioterest or pn their potential mfrngement of
sonstitutionally protected rights., Their presence, however, pomis
to the range and variety of other experimental technigques available,
for Wew York to consider,
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| No, 71-1371 Rosario v, Rockefeller

PER CURIAM.
| The State of New York provides in its Election Law

for a closed primary system, in which only duly enrolled

L

members of a politleal party may vote in that party's

s primary election. Section 186 of the Election Law further

0 e Tt ol

provides that after a reglstered voter enrolls i% a political
party, he must walt untll after the next general election
before he may vote in a primary election. !/ Petitioners are

New York residents who registered to vote and enrolled in a
- e e —— o

ek . mErd A =

political party in December 1971, one month after a general

election. Consequently they are barred by the walting period
(Tx of Section 186 from voting in a politiecal primary until after
the November 1972 general election; in particular, they are

A barred from voting in the primary scheduled ta take place on

| June 20, 1972, in which the political parties will select,
i inter alia, delegates to the national conventions that will
1 in turn nominate candidates for President and Vice-President
' of the United States.jif
Petitioners filed these complaints, pursuant to 42 U.S.C.
§ 1983, seeking a declaratory Judgment that Section 186 viclates

federal constitutlonal rEquirements.gLf The BDistrict Court

o me T

granted declaratory relief, __ F.Supp. ___ (1972}, but the
[ Court of Appeals reversed, ___ F.2d ___ (1972).7/ Because
E we regard our recent decision in Dunn v. Blumstein, ;__ U.S,
1 (.' _ {(1972) as controlling, we grant certiorari and reverse,
1

Dunn v. Blumstein was not the first case to hold that
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a compelling state interest and . « « it does so in a manner

calculated to impinge minimally in First and Fourteenth
Amendment rights." F.2d i n.4. We cannot agree,

however, that Section 186 satisfies that test.

In Dunn )we sustained a challenge to a statLte that
prohibited otherwise eligible persons from vatiné until they
had been residents of the State for one year andtresidents of
the county for threemnths prior to the election. Recognizing
the State's interest in confining the vote to bona fide residents,
we held that interest could not justify a statute confining the
vote to persons who had been reddents for the prescribed

periods. The vice of the statute was that it was not

narrowly tallored:s duration of residence was an impermissibly
crude test of bona fide residence, Thus the statute denied
recent arrivals the right to vote, even 1f they were bona

fide residents, without any compelling justification for
distinguishing them from other bona fide residents.

The E;w York statute at issue here suffers from a

similar defect. New York argues that it has a wvalid

S

interest in confining the right to vote in primary elections
to bona fide members of the party in which they vote. The
State clalms the statute is designed to prevent a phenomenon
it describes as "ralding", whereby voters whose political
loyalty is to one party fraudulently deslgnate themselves

as members of another party, in order to lnfluence the

results of their adversarv's primarv. The Court of Appeals



- ——

71-1371 3

in accordance with their bona fide party loyalties;
accordingly, the statute puts the would-be raider "in the
unseemly position of asking to be enrolled in one party
while at the same time intending to vote immediately for
another." _  Fi2d. at __ .

We assume for purposeé of this case that thb State has
a legltimate interest in restricting the primary| vote to
bona fide members of the party in which they vaté. Moreover,
we recngnizé that Section 186 may have some tendency to
promote that interest. Nevertheless, it is clear that the
walting period of Section 186, like the durational residence
requirement in Dunn, is not narrowly tallored to promote
that objective.

This case does not present the guestion whether a
State may impose such a waiting period on voters who
change their alleglance from one party to another. Cf.
Lippett v. Cipollone, __ U.S. __ (1972). 5/ New York has

not confined its restriction to that group, and petitioners

do not fall in that class. The waiting Eerigd of Segtion
186 is triggered by firs;-tége enrollment in a political

party, and not by past membership in another party. It
"'\-—._____ R—

applies to petiticoners and their class, who have never before

registered to vote or enrolled in any political party, and it

also applles to new residents of the State of New York, who
"-h...._____—'__ e, -

may enrcoll in a political party in order to continue a party
affiliation of many years' duratian.ii! In such cases, the

mere fact tha party enrdbent is_recelt casts no special doubt
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We agree with the Dlstrict Court's conclusion that
Section 186 falls to satisfy constitutional requirements.
Accordingly, the judgment of the Court of Appeals is
reversed, and the case is remanded with instructions to

reinstate the judgment of the District Court.
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'/ § 186. Opening of enrollment box and completion of
enrollment. All enrollment blanks contained in the enrollment

box shall remain in such box, and the box shall not be opened
nor shall any of the blanks be removed therefrom until the
Tuesday following the day of general election in that vear.
Such box &hall then be opened by the board of elections and the
blanks contained therein shall be removed therefrom by the
board, and the names of the party designated by gach voter
under such declaration, provided such party ccntgnues to be a

R ]

e

party, as defined in this law shall be entered by the board,
opposite the name of such voter in the appropriate column of

the two copies of the register containing enrcllment numbers for
the election district in which such voter resides. . . .

Section 187 exempts certain classes of voters from the

walting period of Section 186. These exceptions include
persons who have moved from cne place to another within a
single county, and persons who attained voting age after the
last general election. Petitioners do not fall within any of
the excepted classes.

e LW iy gyl 3

(T} 2/ The individual petitioners had each attained voting age
- shortly before'tte last general election, and hence were eligible

to register and enrcll in a political party in time to permit
them to vote in the June 1972 primary election. (Had they
attained voting age after the general election, they would be
eligible for late party enrollment pursuant to § 187,
see note ___  supra.) Having falled to do so, whether through
inadvertence, lack of interest in the essentially local
1971 election, or for other reasons, they socught to participate
in the first Presidential primary and election for which they

i were eligible, We agree with the Distriet Bourt that this

i sequence of events cannot be treated as a waiver of the right

to vote, see ___ F.Supp. at ___ .

- =

2/ The cases originated in two complaints, which were
consolidated by the district court, One of the complaints
(that of petitioner Rosario) stated a cause of action on behalf
of a class, as well as on behalf of the named plaintiffs, and
the district judge treated the case as a class action. Petitione:
originally sought injunctive as well as declaratory relief, but
they abandoned their request for injunctive relief; accordingly
the case was not required to be heard by a three-judge court
under 28 U,S.C. § 2281, Keturedy v. Mealiza-Hactinez 172 US, 1Y, i$a e (v

— i e R il

4/ The Court of Appeals denied rehearing en banc,
! Judges Feinberg and Oakes dissenting.

£/ Lippett involved a state statute that imposed a
waiting period on would-be candidates for office who changed
their allegiance from one party to another. %k We summarily
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the party enrollment of a voter may be challenged by any fellow
party member and cancelled by a Justice of the State Supreme
Court upon the determination of the Chairman of the County C
Committee of the party in the county in which the challenged vote
is enrolled that the voter is not in sympathy with the principles
of the party. This provision has been successfully invoked on
several occasions, see Matter of Zuckman v. Donohue, 191 Misc,
399, 79 N.Y.S5.2d 169 (Sup.Ct.), aff'd 274 A.D. 216, 80 N,Y,S.2d
698, aff'd 298 N.Y, 627, 81 N,E.2d 371, 86 N.Y.S.2d (1948);
Matter of Werbel v, Gernstein, 191 Mise., 274, 78 N.Y.5.2d 440
(Sup.Ct. 1948)1 Matter of Newkirk, 144 Misc. 765, 259 N.Y.S.

434 (Sup.Ct. 1931).

T

st A — W SR g——

L ————




W, .0-. 1, W. J. B, A B R W T. M. H. A B L..¥F. P
12/15/72 _ Aosasut

T (1137 W%m s |
o3

rf"l/'?
..,/1 /1; -:v/s/v‘} 3_ddsy/ 1-/?/?3 i ‘:7;2:2‘
3t L oy
md“"‘d 3/‘/?3

No. T1-13%71 Rosario v. |Rockefeller




—e =

Richmond Times Qispa?g}, March 28, 1973

An Unusual Foursome

For the.first time since he
went on the Supreme Court 15
months age, Richmonder Lewis
F. Powell Jr. has written an
opinion in which he has been
joined by the three staunch liber-
als on the court but by none of
the other conservatives.

Powell and Justices Douglas,
Brennan and Marshall dissented
last week from a ruling uphold-
ing a New York law which re-
quires a voter to enrcll in the
party of his choice at least 30
days before the peneral election
. in order to vote in the next party
primary. tnder the law, the cut-
off date for enrollment occurs
about eight months before a
presidential primary and 11
manths before a nonpresidential

Powell ;

The three other Nixon ap-
pointees — Burger, Blackmun
and Rehnquist — and Stewart
and White held that New York
had a valid reason for requiring
party enroliment prior to.2 gen-
eral election in order Lo ighibit
party “raiding.” In “raiding,"
the court explained, "‘voters in
sympathy with one party desig-
nate themselves as voters of an-
other party so as to influence or

determine the results of the other:

party’s primary."

The majority quoted, ap-
provingly, a lower court opinion
which said that "few persons
have the effrontery or the fore-
sight to enroll as, say, Republi-
cans so that they can vote in a
primary some seven months
hence, when they Tull well intend
Itu vole Democratic in only a few

weeks." On the other hand, arter
the general election, and close to
the tirme of the primary, voters
might be inclined to cross over
and try to upset the primary of
the party they really don’t favor,
according to the majority's opin-
ion. .

But Powell and the three liber-
als saw it differently.

UDeferment of a right, espe-
cially one as sensitive and essen-
tial as the exercise of the first
duty of citizenship, can be tan-
tamount to its denial," wrole
Powell. “And any statute which
imposes for eight or 11 months
an absolute freeze on party en-
rollment and the conseguent
right to vote totally dis-
enfranchises a class of persons
who, for quite legitimate rea-
sons, decide to -register closer
than eight months to the primary
date and those who, for equally
legitimate reasons, wish to
choose or alter party affiliation."

Virginia does not have voter

. enrollment by parties, so the

Mew York opinion has no direct
application here, and we have no
strong feelings as to the right-
ness or wrongness of the deci-
sion. But Powell did make one
important point, and that is that
many people switch parties be-
cause of the individual candi-
dates involved, rather than party
principles, and that candidates —
and issues, too — "olten are not
apparent eight to 11 months be-
fore a primary.”

The signficant fact about this
case, at least as far as Virginia
is concermned, is not the court's
finding but, rather, the fact that
conservative Powell lined up
with the court’s three all-out lib-
erals. In his career as a Supreme
Court justice, Powell obvigusly is
not going to be doctrinaire; he is
not going to have a knee-jerk
conservative reaction to issues
before the court. The evidence is
that he is following the policy of
attempting to decide issues sole-
ly on the basis of the law and the
Constitution. And nothing more
could be asked of any person oc-
cupying a judicial bench.
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