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Petr contends that the DC Superior Court lacked jurisdiction
e, e _ —
to try his prosecution for a felony under the DC code, Petrsmrgusment

——— i

starts with the fact that the judges of that court by statute have

2ixn limited tenure and nod protection against reductions in salary,
and that the ke Superior Court is a ¥mf® legislative court established
under Article I of the constitution, The key contention , howsver, is

that only a court established under Article III can be given jurisdic-

tion to try a felony prosecution under an act of Congress which per=-

tains ®e exclusively to tne DC.

e ——

(Justice Rpz Powell: I have included the relevant constitutional
provisbons for your reference on the last page,).
This contention is without merit. In a varisty of instances
Congress has hmnnurts may be vestsd with Xweie#

judicial power, Williams v, United States, 289 U.S. 553. For example,



state courts lacking Article IIl protections of unlimited tenure

frequently ®mix decide the federal rights and obligations of 1lit~

igants== subjact always to St—iisbbmbbtebo—sausb: to review up here,
The real issue in this case is whether the DC Sup, Ct, was

properly within the Article I powsrs of Congress to "exercise exclus-

ive Legislation in all cases whatsosver in the Dist, of Col," and

to "make ”all laws which ak »¥ ak shall be necessary and proper to

carry into execution the foregoing powers,"” This imssmax 1ssue has

been decided against petr in National Mutual I;;. Co, v, Tidewater
e Wi :

Transfer Co,337 U,5.582 where the Court said that Congress may

R S ee— ]

confer judiclial power upon the courts of the District of Col. in

the exercise of its Article I powers over the District., As a
practical matter, the Court of General Sesshdons has historically
exercised ¥¥ jurisdiciion over mem acts made misdemeanors by act
of Borf Congress.

Petr's reliance on 0'Donoghue v, United States, 289 US 516 is
misleading for the Court never suggested in k that case thﬂﬁ!ungrass
lacked power to establish axemMxrt m an Article I court system for
the District of Col.

faexaxpraetie As I read Article 1, the broad language of it

confers onm Congress total legislative authority over the District,
- T S .
should it ekmam choose to use it. ¥ Such sweeping authority cannot

failt to include the power to establish a system of courts,

DENY JHW

P.5.,=-Petr brings up several search and selzure claims which appear

without merit,



CONSTITUTIONAL PROVISIONS INVOLVED

Art, I, § 8 provideg, in pertinent part:

The Congress shall have the Power * * * Tﬁ
exercige exclusive Legislation in all Cases whatso-
ever, over such District (not exceeding ten Miles
square) as may, by Cession of particular States,

and the Acceptance of Congress, become the Seat
of the Government of the United States (""*"',,/

And

To make all Laws which shall be necessary and
proper for carrying into Execution the foregoing
Powers * * *.

Art, III provides, in pertinent part:

Section 1. The judicial Power of the United
States shall be vested in one Supreme Court, and
in such inferior Courts as the Congress may from
time to time ordain and establish. The Judges,

both of the supreme and inferior Courts, shall
hold their Offices during good Behaviour, and
ghall, at stated Times, receive for their Services,
a Compensation, which shall not be diminighed
during their Continuance in Office.

Section 2. The judicial Power shall extend to
all Cases, in Law and Equity, arising under this
Constitution, the Laws of the United States, and
Treaties made, or which shall be made, under
their Authority;—to all Cases affecting Ambassa-
dors, other public Ministers and Consuls;—to all
Cases of admiralty and maritime Jurisdiction;
—+to Controversies to which the United States
ghall be a Party;—to Controversies between two
or more States;—between a State and Citizens of
another BState;—between Citizens of different
States;—between Citizens of the same State
claiming Lands under Grants of different States,
and between a State, or the Citizens thereof, and
foreign States, Citizens or Subjects.
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Supreme Court of the Ynited States
Waslington, 2. ¢, 20513

CHAHBERS OF
JUSTICE WILLIAM O, DOUGLAS April lh 1973

MEMORANDUM TO THE CONFERENCE:

In due course I will girculate an
opinion in dissent fyom Byron's in 72-11,

Palmore v, Unlted States.

The Conference



To: The Chlef Justice

Mr. Juetics
Mr. Justice
Mr. Justilce
Mr. Justice
Mr. Juastles
Aﬂ./gustica

Kr. Justice

From: White, J.
1st DRATT

roulated: f-i( e

Douzlag
Brannen
ptewart
Marshall
Bleackmun
Powell
Rehngulst
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SUPREME COURT OF THE UNITED STA%jES-

Reclireulated:

No. 72-11

Roosewvelt ¥, Palmore,
Appellant, On Appeal from the Distriet of
Y Colurnbia Court of Appeals.

United States.
[April —, 1973]

Mz Juverice Waite delivered the opinion of the
Court.

Aside from an initial question of our appellate jurisdie-
tion under 28 T. 8. €. § 12567 (2}, this case requires us 7
to decide whether g defendant charged with a felony L e
under the Distriet of Columbia Code may be tried by a
judge who does not have protection with respeet to tenure
under Art, I1I of the Constitution. We hold that a de-
fendant charged with violating a local District of Co-
lumbia eriminal law has no more federal comstitutional
right thap the eitizen of any EE.?._:E.E_: when charged with
violation of a state Taw, vo be tried by a judge with life-
time tenure: and that under 1ts Art. 1. § 8, cl, 17, power
to legislate for the Distriet of Columbia, Congress may
provide for such trials before judges who. in accordance
with the Distriet of Columbin Code are not provided with
life tenure.

I

The facts are uncomplicated. In Januvary 1971, two
officers of the Distriet of Columbia Metropolitan Police
Department observed a moving automobile with license
tags sugmesting that #t was g rented vehicle, Although
ne trafiic or other violation was then indicated, the of-
ficer stopped the vehiele for a epot-check of the driver's
licenge and car-rental agreement. Palmore, the driver of
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the vehiele, produced a rental agresment from the glove
compartment of the ear and explained why the ear ap-
peared to be, but was not, overdue, During this time,
one of the officers observed the hammer mechanism of a
gun protruding from under the armrest in the front ssat
of the wvehicle, Tabmore wae mvested and later charged
with the felony of earrying an unregistered pistol in the
Diistriet of Columbia after having been convieted of a
felony, all in viplation of the District of Columbia Caxde,
§22-3204 {19677 He was tried and found guilty in
the Superior Court of the DHatriet of Columbia.

Under Title I of the District of Columbia Court Re-
form and Crimimal Procedure Act of 1070, 84 Stat. 473
et seq. (Reorganization Aect)? the judges of the superior

' The section provided:

"No person shall within the Distriet of Columhbin cares cither
apeady or eoneealed on or abour his person, sxvept 1l dwelling
house or place of businezz or oo orher land posessed by him, a
pistal, withour o liense therefor jssued a: hereinnfier provaded, or
uny dendly or dangerous weapon capable of being ao coneoaled,
Wheever violites this section gha!l be punizhed g5 provided i section
22-3215, unless the violatiom geeurs after be haz been convieted
i the Daetrict of Colnmbin of o viclatiom of tlos section or of o
felonw, cither in Lhe Tigtrict of Columbin or in another jurisdierion,
in which ease he shall be senteneed to impreonment for aot more
thin ten years,™

% Beforn prasnge of the Distriet of Columbin Court Meforn and
Crituina]l Procedire Act of 1870, 84 Brat, 473 er seq, (Reorganizarion
Agt), the loep! court systern eomsisfed of ome appellate court and
three trial courts, two of which, the juvenily court and the tax court,
were courts of specigl jurisdietion, The third trial omurt, the Dhis-
triet of Colnmbin Court, of General Sessions, wis obe of quite Hm-
ited pumsdietion, its crimingd jurisdiction consisting solely of that
exereiaed coneurrently with the United States District Court over
mizdemennors and petty offenses, TN C, Code § 11083 (1967), The
eonrt’s eivil jurisdietion was merriered to cases where the amount
o controversy did not excesd K100, and it had jurisdiction wver
eoees involying ritle to rea! property only when it was part of g
divorce sction:  fd. at §§ 11-941 and 11-1141, The judpmente of
the appellate court, the District of Columbin Court of Appeals,
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court ure appointed by the President and serve for terms
of 15 years. D. C. Code, §811-1301 (1), 11-1502.
Palmore moved to dismizss the indictment against him,

were gubject to review by the United SBtntes Court of Appenle for
the Districl of Columbia, Jd., at 11-321

The Unmed SBtotes Distriet Court for the Disrriet hod eoncurrent
jurisdietion with the Court of Generul Sessions over most of the
eriminnl and civil matters handled by that court, &, at 8§ 11-521,
11-522, ynd 11-523, and had exclusive jurisdiction over felony of-
fomzes, oven thongh committed in viclation of laeally appliealle laws,
id, ot §11-521. Thus the District Court was filling the tole of
both n loeal and federal court.

Seekang to improve the performance of the eonrt syztem, Con-
grese, m Title 1 of the Reorganizatiom Act, mvested the loesl pourts
with junisdietion equivalent to that exercised by state epurts. 2. Rep,
No, 91408, supra, ot 2-3; H, R, Rep. No. 81-907, supra. nt 23-24,

The three [ormer triul courts were combined into the new Superior
Court of the District of Columbin, I, C. Code 8 11-001, which wnas
vested with minor exceptions with exclugive jurisdiction over all
criminal eases, Ineluding felonies, brovghl under lawe applicrable
exclusively to the Distriet, d., ot § 11-023 (b}, Tte civil jurisdierion
reached all civil actions and any other matter at law or in eguity,
hronght in the District of Columbia, exeept those in which exolusive
irisdiction was vested in the United States Distriet Court.  Jd., at
§11-621, The local appepls epurt, the Distriet of Clolumbia Court
of Appeals, would oltimately not be subject to teview by the
Tinited States Court of Appeals, 4., af § 11-301, and wo= deelared to
be the “highest cotrt of the District of Columbia” for purpeses of
further review by this Court. Td, at §11-102.

In addition to the shift In jumsdietion, the nmber of local judzes
wie incrensed, their tenure was lengthened from 10 to 15 vears, and
their anlaries were increazed and fixed at o percentage of that of
indees of the United States courtz, 7, nf §811-703, 11-003,
11-904, and 11-1502. The Reprganizntion Act established a Com-
migsion on Judicial Dizabilities and Tonure to desl with suspension,
retirement, or removal of loeal judges, td., at § 1521, et asq. It
alse provided for improved administration of the local courts, dd.
at §11-1701, et aeq., including suthodsation for an Exsentive
Mieer responsible for the ndministration of the loeal court aystem.
fd.. at §11-1703.

8 The 15-vear term is subjort to the provision for mandatory retire-
memt &b age 70. T €. Code & 11-1502.
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urging that only a judge serving “during good behavior”
as specified by Art, III of the United States Constitution
could constitutionally preside over a felony prosecution
under the Distriet of Columbia Code. He algo moved to
suppress the pistol as the fruit of an illegal search and
seizure. The motions were denied in the superior court
and Palmeore waz eonvieted.

The Court of Appeals for the Distriet of Columbia
affirmed, coneluding that under the plenary power to leg-
islate for the Distriet of Columbia conferred by Art, I,
§8, cl. 17, of the Constitution, Congress had “constitu-
tional power to proseribe certain eriminal conduoct only
in the Distriet and to select the appropriate court,
whether it is ereated by virtue of article III or artiele I,
to hear and determine these particular criminal cases
within the Distriet.” 290 A. 2d 573, 576-577 (1972).
Appellant filed a notice of appeal with the Court of Ap-
peals and his jurisdictionsl statement here, purporting
to perfect an appeal under 28 U. 8. C. § 1257 (2). We
postponed further consideration of our jurisdietion to ro-
view thig case by way of appeal to the hearing on the
merits. 409 U, S, 840 (1972),

11

28 U. 8. €. §1257* wpecifies the circumstances under
which the final judgments of the highest court of a
State mayv be reviewed in this Court by way of appeal or

+£28 TI. 8, C. § 1357 provides:

“Final judgments or decrees rendered by the highest court of
a Ztate in which a decigieon could be had, may be reviewed by the
Bupreme Court os follows:

“{1} By appeal, where i3 drawn in question the velidity of o
treaty or statute of the United States and the decision is against it8
validity,

"{2) By appesl, where i= drawn in guestion the wulidicy of a
gtatute of any state on the ground of its being repugnenc to the
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writ of certiorarl. As amended in 1970 by § 172 {(a)(1)
of the Reorganization Act, 84 Stat, 580, the term “high-
ezt court of a State’” as used in & 1257 includes the Dis-
triet, of Columbia Court of Appeals. Appeal lies only
where a statute of the United States iz stricken down,
28 T. 8. C. 812537 (1), or where & statute of a State is
sustained ggainst federal constitutional attack, id., at
§ 1237 (2). Beeause the gtatute at issue was upheld in
this case, an appeal to thiz Court from that judgment
ligs only if the statute was g “statute of any State’
within the meaning of § 1257 (2), Palmore insists that
it iz, but we eannot agree.

The 1970 amendent to § 1257 plainly provided that
the District of Columbia Court of Appeals should be
treated as the “highest court of a State,” but nowhere
in § 1257, or elsewhere. has Clongress provided that the
words “statute of any State,” as used m ¥ 1257 (2), are
to inelude the provisions of the Distriet of Columbia
Code. A reference to “state statutes” would ordinarily
not include provisionsg of the District of Columbia Code,
which was not engeted by a =tate legislature but by Con-
gress, and which applies only within the boundaries of
the Dhstrict of Columbia, The Distriet of Columbia is
constitutionally distinet from the States, Hepburn v.
Eilzey, 2 Cranch 445 (1808), of, Mutual Fasurance Co.

Congtitution, treaties ar laws of the Umted States, and the decision
g i favor of jrg validity.

131 By writ of eertioral. where the volidity of & treaty or zratute
of the United Biates 15 drawn i guestion or where the vahdity of
n Etate efatufe iz drewn in gquestion on the ground of itz being
tepugnant to the Constitition, treaties or Isws of the Tnited Btates,
ar where gny title, cight, privilege or immunity iz speedally set up
of eluitned under the Constitition, rreaties or statures of, or com-
mission held or suchority exereleed under, the United States,

For the purposes of this sectinn, the term ‘higheet court of a
Zrate’ meludes the Distriet of Columbis Coure of Appesls™



T2=11—=CIPTNTON
B PALMORE . UNITED STATER

v. Tidewater Co., 837 17, 8 582 (1040), XNor doos it
follow from the decision to treat the Distriet of Coluinbia
Court of Appeals as a state court that the Distriet Code
was to be considersd a state statute for the purposes of
§1257. We are entitled to assume that in amending
12537, Congress legislated with care and that had Con:
grese intended to equate the Distriet Code and state
statutes for the purpozes of 3 1257, it would have said
z0 expressly and not left the matter to mere implication ®

Jurisdictional statiutes are to be construed “with pre-
cizion and with fidelity to the terms by which Congress
has expressed itg wishes" Cheng Fan Kwok v, fmmigra-
tion and Naturalizetion Service, 302 T, 5. 206, 212
{1968), and we are particularly prone to accord “strict
eonstruction of statutes authorizing appesls’” to this
Court, Forngrie v, Ridge Tool Co., 400 T, 8. 41, n. 1,
at 42 (19707, We will not, therefore, hold that Con-
gress intended to freat the Distriet of Columbia Code as
a state statute for the purposes of § 1257 (2).

Palmore relies on Balzoe v. Porto Rieo, 258 1. 5, 208
(1922), where an enacunent of the territorial legizlature
of Puerto [lico was held to be a statute of a State within
the meaning of the then applicable statutory provisions

FAn express provision would have been o simple thiog, s demon-
atrated by specific provisgions in the United Ststes Code concerning
the Dharriet of Coluembin, ©f 28 T, 8 €. £1383, added 10 the
United Btates Code by §172 (a){21(A) of the Beargenization Aet,
&4 Bint, 500, where for purposes of e, 85 dealing with the jurisdie-
tion of the Umited Btates Distriet Clonrts, it i3 provided that
“referonees o laws of the United States or Acts of Congress do not
include [aws applicable exelusively to the Distriet of Columbin
Hee alzo Lhe trestroent of the Dhstret of Columban as o “Seare” for
purposes of diversity jurisdietion, 28 T, B C, § 1332 (d), and tha
eruially diserete provision of 28 G, 8 C 4 1451, ndded to tle Code
by B 172 (d}{1) of the Renrpanization Aet, K3 Stpt, 04l, which
provides that for purposss of the reinoval proviaons the Buperiar
Court of the Thatriet of Clolurmabin i= 1o be eonsidered 7 "Siate eourt™
ard the Thetriet of Columbis deeined to be 5 “Btate”
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governing appeals to this Court. That result has been
codified in 28 T. 8. C. § 1238, but even so, the Balzac
rationale was severely underinined in Fornaris where we
held that a statute passed by the legislature of Puerto
Rieco is not “a state statute” within the meaning of 28
U. B. C. § 1254 (2), and that it should not be treated as
auch in the absence of wore definitive guidance from
Congress,

We conclude that we do not have jurisdietion of the
appeal filed in this ease. Palmore presents federal con-
atitutional isstes, however, that are reviewahle by writ
of certiorari under § 1257 (3); and treating the jurisdie-
tional statement ag a petition for writ of certiorari, as-—2- CF-

5 reguised—by 28 U, B. C. § 2103, we grant the petition
limited to the guestion of whether Palmore was entitled
to be tried by a court ordained and established in ae-
cordance with Art. III, § 1, of the Constitution® It is
to this issue that we now turn,

111

Art. I, 88, cl. 17, of the Constitution provides that
Congress shall have power “to exercise exclusive Legiz-
lation in all Cases whatsoever” over the Distriet of
Columbia, The power is plenary. Not only may stat-
utes of Congress of otherwise nationwide application be
applied to the District of Columbia, but Congress may
also exercige all the police and regulatory powers which
a state legislature or municipal government would have

" Berause we postponed the gquestion of our jurledietion over this
appeal to consideration of the merits, rather than entering an unre-
stricted motation of probable jurisdiction, there 1 no basis for
wiferrmg, from our finding this appesl improper, that our initial
arder must nevertheless be taken a8 having granted ocertiorari.
Hetioe, our deminl of the writ with respect to the Fourth Amend-
mint elpim, rather than a dismizssal a= improvidently granted. Cf.
Mishiin v, New York, 353 T, 8, 502, 512-513 (1984},



FE-11—0PTIRTON
B PATMCRE v, UNITEL STATES

in legislating for state or local purposes. Congress “may
exorcise within the Distriet all legislative powers that
the legislature of a state might exercige within the state;
and ray vest and digtribute the judicial puthority in and
arong courts and thagistrates and regulate judicial pro-
ceedings before them, as it may think fit, so long as it
does not eontravene any provigion of the Constitution
of the Tited States.”  Capitel Traction Co. v. Hof, 174
L. = 1,5 (18893, This has been the characteristic view
in thiz Court of congressiomal powers with respect to the
Distriet.” Tt is apparent that the power of Congress
under Clause 17 permits it {o legiclate for the Distriet
in a manner with respect to subjects that would exceed
its powerg, or at least would be very unusual, in the con-
text of national legislation enacted under other powers
delegated to it under Art. I, § 8. See Gibbons v. District
of Columbiz, 116 T 5. 404, 405 (1886).

Pursuant to its Clause 17 authority, Congress has from
time to time enacted laws that comprize the Distriet of
Columbia Code. The 1570 Reorganization Aet amended
the Code by ereating the Buperior Court for the Distriet
of Columbia and the Distriet of Cohunbia Court of Ap-
peals, the eourts being expressly “ostablished pursuant to
article 1 of the Constitution,” D. £, Code § 111012 {2},
See 11, 2, supro, The Superior Court, among other things,
wag vested with jurisdiction to hear eriminal cases in-
volving alleged violations of the eriminal laws applicable
only to the Distriet of Columbia, id., at § 11-923, the
Distriet of Columbia Court of Appeals with jurisdic-
tion to hear appeals in such cases. fd., at § 11-821. At
the same time, Congress exoreized its powers under Art.

T Kendall v, United Bigtes, 12 Peters 624, 619 (1558) ; Metiiply
v. Dialvict of Cofumbia, 97 T, B, 687, 6o (1578} ; Gibbong v, [He-
trict of Columbin, 116 T. 8. 404, 407 (18R6): Shoesmaker v United
Siotes, 147 T, 8. 282, 800 (1897 Atfenia Cleaners & Ihrers v,
Timited Siafes, 288 11, 5, 427, 496 (16082}, FDanoghue v, United
Biafez, 289 T, 2. 516, 315 {1833}
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I, §8 el 9, and Art, III to redefine the jurisdiction of
the United States District Court for the Distriet of Co-
lumbia and the United States Court of Appeals for the
Distriet of Columbia Cirenit. §§ 11-301, 11-501, and
11-502, As the report of the Committee on The Dis-
trict of Columbia said, H, R. Rep. No. 91-807, 91st
Cong., 2d Sess., 44:
“This title mnakes clear (§ 11-101) that the Distriet
of Columbia courts (the District of Columbia Court
of Appeals and the SBuperior Court of the Distriet
of Columbia) are Article I courts, created pursuant
to Art. I, section 8, clause 17, of the United States
Constitution, and not Article III eourts. The an-
thority under which the local courts are established
has not been statutorily provided in prior law; the
Supreme Court of the United States has not declared
the local system to be either Article I or Article I11
courts, decisions having indicated that the Distriet
of Clolumbia courts are, in this respect, both fish and
fowl, This expresgion of the intent of Congress
clarifies the status of the local eourts.”

It was under the judicial power conferred on the SBu-
perior Court by the 1870 Act that Palmore was convicted
for violation of § 22-3204 of the District of Colurabia
Code. The eonviction was elearly within the authority
granted Congress by Art, I, § 8 el. 17, unless, as Palmore
contends, Art. IIT of the Constitution requires that prose-
eutions for Distriet of Columbia felonies must be presided
over by a judge having the tenure and salary protections
provided by Art. IIL* Palmore’s argument is straight-

ERections 1 and 2 of Art. IIT stats;

“Qrorion 1 The judieial Power of the Tnited Btates, sholl be
vostod in one supreme Court, end in sueh inferior Courts es tho
Congress may from time to time ordain and establish, The Judges,
both of the supreme snd inferior Courts, shall hold their offiecs
during good Behaviour, und shall, at stated Times, receive for their
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forward : Art. I1T vests the “judicial Power” of the United
Btates in courts with judges holding office during good
behavier and whose salary eannot be diminished; the
“judicial Power” that these courts are to exercize “‘shall
extend to all Cases, in Law and Equity, arising onder
this Constitution, the Laws of the United States, and
Treaties made, or which shall be made, under their Au-
thority . . . ."; the District of Columbia Code, having
been enacted by Clomgress. is & low of the United States;
this prosecution for violation of £ 22-3204 of the Code
is therefore g case arising under the laws of the [United
States, involves an exercige of the “jucirial Power” of
the United States and must therefore be tried by an Art.
IIT jucdge,

This pogition ultimately rests on the proposition that
an Art. I'11 judge must presidc over every proceeding in

Herviees o Compenzation whirh shall pot be dimmished during their
Continmanee in Offiea,

“Eportor 2, The judiein]l Power shall cxtend to all Cases, in Law
and Fruity, arsiteg under this Constiturion, the Lews of the United
Etatea, and Treatics made, or which shall be made, under their Au-
thotity;—to all Cnses sffecting Ambassadors, sther puhlie Mimsters
and Consila;—to o]l Cases of sdmirlty and muritime Jurisdse-
tiotii—to Controversies to which the Uniled States zhall he &
Party  —tn Controversies betwesn two orf mere Stotes:—hotween a
State ond Citizens of another Btate:—botween Citizere of different
Btateg:—botween Citizens of the satie State cluiming Lunds under
Grame of differemt States, and between o Srate, or the Citizens
thereof, and [oreign States, Citizens or Subjects,

“Ion pll Coges affecting Ambpssadors, other publie Mindsters and
Cotels, amd those in which s State shwll be party, the supreme
Court shell have original Jurisdietion, In alt the other Cazes before
mentioned, the supreme Court shell have appellate Jurisdiction,
brth a8 to Taw and Faet, with such Exceptions, and under sueh
Regdntions as the Congress sholl make.

“The trial of all Crimes, excepe in Cases of Impeaclmienr, shalf
be by Jury; utmd such Trial shall be held in the S3tate where the suid
Crimes zhall hpve Boen commirted : but whon oot aomunittod wichin
anw Btate, the Trial sholl be ot such Plase ar Plices as the Congbess
may by law hpve dirested.”
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which charge, claim or defeuse is based on an Aet of
Congress or a law made under its authority. At the
very least, it asserts that eriminal offenses under the laws
passed by Congress may hwt be prosecuted exeept in
courts established pursuant to Art, III. In our view,
however, there is no support for this view in either
the constitutional text or in constitutional history and
practice,

Artiele ITT deseribes the judicial power as extending
to all cases, among others, arising under the laws of the
United States: but, aside from this Court, the power is
vested “in such inferior courts as the Congress may from
time to time ordain and establish.” The decision with
respect to inferior federal courts, ns well as the task of
defining their jurisdietion, was left to the diseretion of
Congress. That body was not constitutionally required
to create inferior Art. IIT courts to hear and decide cazes
within the judicial power of the United States, ineluding
those criminal cases arising under the laws of the United
States. Nor, if inferior federal courts were created, was it
required to invest them with all the jurisdietion it was
authorized to bestow under Art, I1I, “The judicial pow-
ers of the United States . . , is [except in enumerated in-
stances, applicable exclusively to this Court| dependent
for its distribution and organization, and for the tmode of
its exercise, entircly upon the setion of Congress, who
possesses the sole power of creating the tribunals [inferior
to the Supreme Court] . . . and of investing them with
jurisdietion, either limited, concurrent, or exelusive, and
of withholding jurisdietion from them in the exact degree
and character which to Congress may seein proper for the
public good.” Cary v. Curtis, 12 Pet, 757, 721-722
{1838).F Congress plainly understood this, for until 1875

EThis wus the view of the Court prior re Marfin v. Hunter's
Lessee. 1 Wheal, 304 (1818), Turner v. Bank of North Amenicn,
4 Twll, 8 {1799); U'nited States v, Hudson and Geodwin, 7 Cranch
32 (1812), And the contrary stntements in Hunter's Lessee, supra,
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Congress refrained from providing the lower federal
courts with general federal question jurisdietion, Until
that time, the state eourts provided the only forum for
vindicating many important federal elaims, Even then,
with exceptions, the state courts remained the sole fornm
for the trial of federal caseg not involving the required
jurisdietional amount, and for the most part retained
coneurrent jurisdiction of federal elaims properly within
the jurisciction of the lower federal courts

It was neither the legislative uor judicial view, there-
fore, that trial and decision of all federsl questions were
regerved for Art. IIT judges. XNor, more partieularly,
has the enforeement of federal eriminal lgw been deemed
the exclugive provinee of federal Ary, ITT courte. Very
early in our history, Congress left the enforecement of
gelected federal eriminal laws to state courtz and to
state court judges who did not enjoy the protections
prescribed for federal judges in Art, ITI. See Warren,
Federal Criminal Lawe and State Courts, 38 Harv. L.
Rev, 545, 551-553, 570-572 (1923): Frankfurter and
Landis, The Business of the Supreme Court, 293 {1928) ;
note, [Ttilization of Brate Courtz to Enforce Federal
Pengl and Criminal Statutes: Development in Judicial
Federalism, 60 Harv, L. Rev, 066 {1947). More recently,
this Court unanimously held that Congress could con-
gtitutionally require state courte to hear and deride
Einergeney Price Control Aet cazes involvinig the en-
foreement of federal penul laws; . . . that Rhode Island
has un established poliey against enforcement by its
courts of statutes of other States and the United States

ot 327320, did not survive later cases.  See for exarmple, in additinn
to Cleary v. Cuwrits, quoted in the oxt, Rhode Talgnd ~. Mewsachu-
setty, 12 Per. 067, V21-722 (1838); Skeidon v, Sill, 8 How, 441
(150} ; Case of the Sewing Machine Compandes, 15 Wall, 553, 537-
BT (1574} Kfine v. Burke Consteuction Co,, 200 T7, &, 326, 833-224
(1922),
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which it deems penal eannot be accepted as & valid
exeuse.” Testa v. Kaff, 330 U. & 386, 391 (1047).
Although reeognizing the contrary sentiments expressed
in Prigg v. Pennsylvania, 16 Pet. 530, 815 (1842), and
zomme other cases, the sense of the Teste opiniom was
that it merely reflected long-standing constitutional de-
eision and poliey represented by such cases ag Claflin v.
Houseman, 93 T, 8. 130 (1896), and Mondou v. New
York, New Haven & Hartford B. Co,, 223 U, 8. 1 {1912).

It is also true that throughout our history, Congress
has exereised its power under Art. IV “to make all needful
rules and regulations respeecting the territory or other
property belonging to the United States” by creating
territorial courts and manning them with judges ap-
pointed for a term of years. These courts have not been
deemed subject to the strietures of Art, I1I, even though
they characteristically enforced not only the civil and
criminal laws of Congress applieable throughout the
United States, but alzo the laws applicable only within
the boundaries of the particular territory. Speaking for
& unanimous Court in Amertcan and Ocean Ins, Co. v.
356 Bales of Cotton, 1 Pet. 511, 546 (1828), Chief Jus-
tice Marshall held that the territorial eourts of Florida,
although not Art. IIT courts, could hear and deter-
mine cases governed by the admiralty and maritime
law that ordinarily could be heard only by Art. III
judges. . . . [T]he same limitation does not extend
to the territories. In legislating for them, Congress exer-
cises the combined powers of the general and of a state
government.” [Id.,, at 548, Thiz has been the con-
sistent view of this Court.”® Territorial courts, therefore,

it Clinton: v. Englebrecht, 13 Wall. 434, 447 (1871} ; Hornbuckle
v. Toombe, 18 Wall, 648, 655 (1874); Reymolds v, United States,
08 TN = (8 Ofto) 145, 154 (1878} The “City of Ponema.” 101 U, 8.
453, 460 (1580); Medflizter v, ['nited Stotes, 141 T, 8. 174, 180—
154 (1880); E'nited Stafes v. MclMillan, 165 U, 8, 504, 510 (1897)
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have regularly tried eriminal eases arising under the
general laws of Congress'" as well as those brought under
territorial laws.™

There i another context in which criminal cases aris-
ing under federal statute are tried and defendants con-
vieted in non-Article III courts, Under its Art. I power
“to make rules for the governiment and regulation of the
land and naval forees,” Congress has declared certain
behavior by members of the Armed Forees to be ertininal
and provided for the trial of such cases by court-martial
proceedings in the military mode, not by courts ordained
and established under Art. III. Within their proper
gphere, courts-martial are constitutional instruments to
carry out congressional and exeeutive will. Dynes v,
Hoover, 20 How. 65, 74, 82 (1858), The “exigencies
of military diseipline require the existence of a speecial
gystem of military courts in which not all of the special
proeedural protections deemed essential in Art. LII trials
need apply, O'Callahan v. Parker, 385 U. 8. 256, 261
(1969); Toth v. Quarles, 350 1", 8, 11, 17 (1955). And
“the Congtitution does not provide life tenure for those
performing judicial funetions in military trials.”

“The same econfluence of practical considerations that
dictated the result in [American and Ocvean Ins. Co. v.
356 Bales of Cotton, supre], has governed the decision
in latter eases sanetioning the ereation of other courts

Ronew v, Todd, 206 T, B, 358, 360 (1007); Gldden v. Zodnok,
870 T, H. 530, H44-548 (1962),

11 Bea, £, ., Baker v, United Stotes, 1 Wiz, 841 (1844); T'nited
States v. Tom, 1 Ore, 26 (1863); Fronfiin v. United States, 1 Colo,
a6 (1867); Mekett v. United Stater, 1 Idehoe 523 (1874); United
Strtes v, Reynolds, 1 Utah 226 (1875): Fizher v. [fnited Stater,
1 Okla, 252 (1802),

W Ben, £, g, Torritery of Oregon v. Colewnan, 1 Ore. 101 [1855):
File v. People, 1 Colo. 60 (1867);: People v, Waters, 1 Idnho S¢tr
{1574} : Peaple v, Shafer, 1 Tltak 260 [1575); Ex parte Larfin, 1
Okla, 53 [1821),
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with judges of limited tenure,” Glidden v. Zadnof, 370
. 8. 530, 547 (1962), such as the Court of Private Land
Claims, Urnited States v, Cog, 155 U, 8. 76, 85-80 (1894 ) ;
The Choetaw and Chickasaw Citizenship Court, Stephens
v. Cherokee Nation, 174 TI, 8. 445 (1890): Ez parte
Joinves, 191 10. 8. 93 (1803); Wallace v. Adams, 204
. 8. 415 (1907): eourts erealed in unincorporated dis-
tricts outgide the mainland, Downes v, Bidwell, 1582 17, 8.
244 266-267 (1901); Balzac v, Porto Rico, 258 11, 8. 298,
312-313 (1922}, and the Consular Courts established by
concessions from foreign countries, fn re Ross, 140 17, 8.
453, 464465, 480 (1801).
IV

Whatever may be true in other ingtances, however, it
ia strongly argued that ' Donoghue v. United States, 280
T, 8. 516 (1933}, constrains us to hold that all of the
courta of the Distriet of Columbia must be deemed
Art. IIT courts and that the judges presiding over them
must be appointed during their good behavior in aceard-
gnce with the requirements of Art. III. @’Donoghue
involved the question whether the judges of the Supreme
Court and the Court of Appeals of the Distriet of Co-
lumbia were constitutionally proteeted from having their
galaries reduced by an Act of Congress. This Court, over
three dissents and contrary to extensive prior dicta, see
Kz parte Bakelite Corp., 279 T, 8. 438, 450 (1829);
Butterworth v. Hoe, 112 1. 8. 50 (1884); Keller v.
Potomae Electric Power Co., 261 T, 5. 428 (1923) ;: Radio
Commission v. (feneral Electric Co,, 281 U. 8. 464 (1930),
held that the two Distriet of Columbia courts under con-
sideration were constitutional courts exercising the judi-
cial power of the United States and that the judges in
question were not subject to the salary reduction legisla-
tion as they would have been had they been judges of
legislative courts,
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We cannot agree that O’Donoghue govorns this caze '
The Distriet of Columbia ecourts there invelved. the
Supreme Court and the Court of Appeals, had authority
only in the District, but also over all those eontroversies,
¢ivil and eriminal, ariging under the Constitution and the
statutes of the United States and having nationwide
application, These ecourts, as thia Court noted in its
opinion were “of equal rank and power with those of
other inferior ecourts of the federal system . . . "
O’ Donoghue, supra, at 534, Relving heavily on con-
gressional intent, the Court considered that Congresa,
by consistently providing the judges of these courts
with lifetime tenure, had indicated a “congressional prac-
tice from the beginning [which] resognized s complate
parallelism between the courts of the District [of Co-
Iumbia] and the district and eireuit courts of appeals of
the United States.” Id., at 549. Moreover, these courts,
eonstituted as they were, and being closer to the legisla-
tive department, “exercise a more extensive jurisdiction
in cazes affecting the operations of the general govern-

12We should note here that in Glidden v, Zdanck, 370 T. &
B0 (1962), it was urged that Art. I1I forbode the sssignment of &
judge of a Court of Custome and Patent Appeals to fry a rrimingd
case ariging under the Distriet of Columbis Code. The Court of
Appeals raled that even if the judge in guestion was not an Art, IIT
judge, Art. T, 88, ol 17, was sufficient authorizy for his s
signment to try eases in the District. The United States here
urged thet this was true at least with respect to laws arising nnder
the Dhstriet of Columbiy Code rather thsn under o law of national
application, BMr Justice Harlan, for himself, and Justices Brekxaw
and BrewanT, found it vnnecessiry to reach this question but con-
aidered 1t an open ome, for he expressly reserved “intimating [any]
view a2 to the eortectness of the holding helow ., . " Jd, at 538,
Apparently, for him, O'Doroghue had not foreclosed the issue with
respeet to the trial of the eriminel esee under the Distniet of Colom-
bis Code. Mr, Tustice Clark, for himgelf and the Chief Justiee,
algn thought the question open. Bee 370 U, &, at n. 4, at 580,
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ment and of its various departments,” id., at 535, and
were the only eourts within the Distriet in which Dis-
triet inhabitants could exercise their “right to have their
cascs arising under the Constitution heard and deter-
mined by federal courts created under, and vested with
the judicial power conferred by, Art. IIL" fd., at 540,

The ease hefore us is a far ery from O’ Donoghue. Here
Congress has expressly created two systems of courts in
the Distriet. One of them, made up of the United Btates
District Court for the Distriet of Columbia and the
United States Court of Appeals for the Distriet of Co-
lumbia Cireuit are eonstitutional courts manned by Art.
I11 judges to which the citizens of the Distriet must or
may resort for eonsideration of those econstitutional and
statutory matters of general econcern which so moved
the Court in O'Donoghue. The other system iz made
up of atrictly local courts, the Superior Court and the
Court of Appeals for the Distriet of Columbia, These
courts were expressly created pursuant to the plenary
Art. I power to legislate for the District of Columbia,
D. C, Code §11-10(2), and to exercige the “powers

of . . . a state government in all ecases where legislation
is possible.” Stoutenburgh v, Hennick, 120 T, 8. 141,
147 1889),

The O'Donoghue Court had before it Distriet of Co-
lumbia eourts in whieh the consideration of “purely
local affairs is obviously subordinate and incidental”
' Donoghue, supra, at 539. Here, on the other hand,
we have courts the focus of whose work is primarily
upon eases arising under the Distriet of Columbia Code
and to other matters of strictly local concern. They
handle eriminal cases only under statutes that are ap-
plicable to the Distriet of Colunbia alone, ('Donoghue
did not coneern itself with courts like these, and it is not
controlling here.
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¢

It is apparent that neither this Court nor Congress
has read the Constitution as reguiring every federsl gues-
tion ariging under the federal law, or even every eriminal
prosecution for violating an Act of Congress, to be
tried in an Art. I1I court before a judge enjoving lifetiine
tenure and protection againgt salary reduction. Rather,
both Congress and this Court have recognized that state
courts are appropriste forums in which federal questions
and federal crimes may at times be tried; and that the
requirements of Art. ITI, which are applicable where
laws of national applieability and affairs of national con-
cern are at stake, mugt in proper circumstances give way
to accornmodate plenary grants of power to Congress 1o
legislate with respect to specialized areas having par-
ticulorized needs and werranting distinetive treatment,
Here, Congrees established one set of courts in the Iiis-~
triet with Art. TII characteristios and devoted to matters
of national concern. It also created s wholly separate
court, systenm designed primarily to concern itself with
local law and to serve az a local court system for a large
metropolitan area.

From its own studies, Congress had concluded that
there was a erisiz in the judicial svatem of the Distriet
of Columbia, that cage loads had beecome unmanageable,
end that neither those matters of national concern nor
those of strictly local cognizance were being promptly
tried and disposed of by the exigting court systens.'* The

¥ The Benate Committes noted that theugh az many as 12 oud
af the 14 Distrier Court judaes had been nssipned full time to tle
trial of the loenl felovw offences, 1le Wacklor of criminsl sapse In
the Federal Distriet Court numbered 18689 and the median time
lopse from filing to final dmposivion m felony trisls in thot eonrt
wite 1nore than triple that i other district courtz.  The mediap Hme
far civil jury trisl in the District Court for the Distrivt of Colmabia
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remedy, in part, was to relieve the regular Art, 111 courts,
that is, the United States Digtrict Court for the District
of Columbia and the United States Court of Appeals
for the Distriet of Columbia Cireuit, from the amother-
ing responsibility for the great mass of litigation, eivil
and eriminal, that inevitably characterizes the court sys-
tem in & major city and to confine the work of those
courts to that which, for the most part, they were de-
signed to do, namely, the trial of cases arizsing under
the Constitution and the generally applicable laws of
Congress, The other part of the remedy, equally essen-
tial, was to establish an entirely new court system with
funetions essentially similar to those of the loeal courts
found in the 50 States of the Union with respousibility
for trying and deeiding those distinetive loeal contro-
versies that arise under loeal law, including local eriminal
laws having little, if any, impaet beyond the loeal juris-
diction, 8. Rep. No. #1405, 91st Cong., 1st Bess., 2-3,
§, 18; H. R. Rep. No. 91-907, supra, at 23-24,

Furthermore, Congress, after eareful consideration, de-
termined that it preferred. and had the power to utilize,
a local court system staffed by judges without lifetime
tenure. Congress made a deliberate choice to create
judgeships with terms of 15 years, D. C. Code § 11-1502,
and to subject judges in those positions to removal or
suspension by a judieial commiseion under certain limited
and defined cireumstances. Id., at § 11-1521 et seq. It
was thought that such a system would be more workable
and efficient in administering and discharging the work
of a multifaceted metropolitan court system, See 8. Rep.
No. 91405, supra, at 8-11; H, R. Rep, No. 81-007, supra,
at 35-39.

wos nearly double that m other dietriet courts, Though there had
been an inereszs in the numnber of felonies committed in the Dis-
trict of Columbin, there was a concomitant decresse in the mumber
of felouies prosecuted. B Rep., supra;, ot 2-3.
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In providing for terms of office, rather than for service
during good behavior or lifetime tenure, the District of
Columbia Court of Appeals noted that the Reorganiza-
tion Act was consistent with the situation in 46 of the 50
States, 200 A, 2d, at 578 n. b, and the provisions of the
Aet, with respect to court adininistration and to judicial
remnpval and suspension, were considered by soine as a
model for the States with large. metropolitan judicial
gvetema,

We do not discount the importance sttached to the
tenure and salary provigions of Art. 1II, but we conclude
that Congress was not regquired to provide an Art. III
court for the trigl of eriminal cmses arizing under its
laws applicable Eﬂg within the Distriet of Columbia,
Pulinore’s trial in the Superior Court was authorized by
Congress’ Art. 1 power to legislate for the Distriet in
8ll cuses whatsoever, Palmore was no more dizadvan-
taged and no more entitled to an Art. 1IT judge than
any other eitizen of any of the B0 States who iz tried for
a atrictly local erimme.  Nor did his trial by a nontenured
judege deprive him of due process of law under the Fifth
Amendment any more than the trial of the citizens of the
various States for loeal erimes by judges without protec-
tion a8 to tenure deprive them of due process of law
under the Fourteenth Amendment.

The judgment of the Distriet of Columbia Court of
Appeals is affirmed.

8a ardered.
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