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Supreme Qourk of the Ynited States

‘ Waohingten, 1, €. 20513
CHAMBERS OF
JUSTICE WILLIAM ©. DOUGLAS March 21, 1973
Dear Potter:

Please Join me in your opinion

in 72-T75, Georgia v. United States.

‘j
T

William O, Douglas

Mr. Justice Etewart

ce: The Conference



Ta: The Chief Justice
¥r. Justlce Douzlas
Mr, Juetlce Brennan
Mr. Justioe White
Mr. Justles Marshaill
Mr. Justice Blackmun
Ljﬁf. Justloe Powslil
Mr. Justice Rehnquist

1st DRATT
From: Stewart, J.

SUPREME COURT OF THE UNITED STAT&H 20N
. Toula H MQE 2 I Ig:a

No. 72-75 Reciroulated:

On Appeal from the United
States District Court for
the Northern District of
Georgia,

Cieorgia et al, Appellants,
]

United SBtates.
| March —, 1973]

Mg. JusTiCE STEWART delivered the opinion of the
Court,

The Attorney General of the United States brought
this suit under § 12 (d) of the Voting Rights Act as
amended, 42 T, S, C, § 1973j (d), to enjoin the State of
Georgia from conduecting elections for its House of Rep-
resentatives nnder the 1972 legislative reapportionment
law, A three-judge federal eourt in the Northern Dis-
triet of Georgia agreed that certain aspeets of the reap-
portionment law came within the ambit of § 5 of the Aet,
42 U, 8. C. §1973¢, and that the State, which is sub-
ject to the provisions of § 5,' had not obtained prior clear-
ance from either the Attorney General or the District
Court for the District of Columbia. Accordingly, and
without reaching the question whether the reapportion-
ment plan had the purpose or effect of “denying or
abridging the right to vote on account of race or color”

1A Btate t= subject to 85 if it gualifies under §4 (b), 42 U 8. C,
§1973b (h). Covered States ure thove which on November 1, 1984,
employed any of severnl enumerated tests or deviees as & prerequisite
to voting, and in which less than 80% of ecligible voters were
registered to vote or mefually voted in the November 1964 presi-
dential eleetion. Slates that meet identical criteria with respect to
the 1285 presidential election arc also covered under the wmended
Aot. It is stipulated that Georgia is covered under §4 (b].
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42 T. 8. C. §1973e¢, the Distriet Court issued the re-
quested injunction.* The State brought this appeal. We
noted probable jurisdietion, staying enforcement of the
District Court judgment pending disposition of the ap-
peal. 400 U, 5. 811.

Following the 1870 Census, the Georgia Legislature set
put to reapportion ite State House of Representatives,
State Senate, and federal congressional electoral districts.
We are here concerned only with the reapportioniment
plan for the State House of Representatives,® The result
of the Legislature’s deliberations was a plan (hereinafter
the 1971 plan) that, az compared with the prior 1968
scheme, decreased the number of districts from 118 to
105, and inereased the number of multi-member districts
fromm 47 to 40. Whereas the prior apportionment plan
had generally preserved county lines, the 1671 plan did
not: 31 of the 49 multi-member districts and 21 of the
568 single-member districts irregularly crossed county
boundaries. The boundaries of nearly all distriets were
changed, and in many instances the number of represent-
atives per district was altered. Residents of some 31
counties formerly in single-member districts were brought
into multi-member districts, Under continuing Georgia
law, & candidate receiving less than a majority of the
votes cast for a poeition was required to participate in
& majority runoff election. Ga, Code § 341513, Andin
the multi-member distriets, each candidate was required
to designate the seat for which he was running, referred
to as the “numbered post.” Ga. Code § 34-1015.

Section 5 of the Voting Rights Act forbids States sub-
ject to the Act from implementing any change in a “vot-
ing qualifieation or prerequisite to voting, or standard,
practice, or procedure with respect to voting” without

2 The decision of the Distriet Court ig unreported,
" No objection was interpoeed with respect to the Srate Senate or
foders]l congressional districts.
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first obtaining a declaratory judgment from the Distriet
Court for the District of Columbia that the proposerd
change “does not have the purpose and will not have the
effect of denying or abridging the right to vote on aec-
count of race or color,” or submitting the plan to the
Attorney General of the United States and receiving no
objection within 60 days. 42 U. 8. C. § 1973c. Pursuant
to this requirement, the State of Georgia subinitted the
1871 plan to the Attorney General on November §, 1971,
Two weeks later, a representative of the Department of
Justice wrote to the State Attorney General, requesting
further information needed to assess the racial impact
of the tendered plan.* This information was received on
January 8, 1972, and on March 3, 1972, the Attorney
General of the United States formally objected to the
State’s plan. The objection letter cited the combination
of multi-member districts, numbered posts, majority run-
off elections, and the extensive departure fromn the State's
prior policy of adhering to county lines. On the basis
of these changes plus particular changes in the strueture
of potential black majority single-member districts, the
Attorney General was “unable to conclude that the plan
does not have a discriminatory racial effect on voting.”
The letter stated that the Attorney General therefore felt
obligated to “interpose an objeetion to changes submitted
by the reapportionment plans,”

The Htate Legislature immediately enacted a new re-
apportionment plan and repealed its predecessor. The
1972 plan increaged the number of districts from 106 to
128, and decreased the number of multi-member districts

¢ The Justice Department seked for eonsus maps of the 1964 and
1968 House districts; the distribution of white and nonwhite popula-
tiom within {he 1964, 1968, and 1971 districts; o history of the pri-
mary abd general elections in which Negro candidates rano; data,
inchuding rree, with respect to all elected state representatives and
the legutative history of oll redistricting bills,
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from 490 to 82. Twenty-two of the multi-member districts
and 37 of the single-member distriets still croszed county
boundaries,

This 1972 plan was submitted to the Attormey General
ot Mareh 15, and he objected on Mareh 24. The Aseist-
ant Attorney General's letter stated, in part:

“After a careful analysi= of the Act redistricting
the Georgia House of Representatives, I must con-
elude that this reapportionment does not satis-
faetorily remove the features found ohjectionable in
vour prior submission, namely, the combination of
multi-member districts, numbered posts, and a ma-
jority {runoff) requirement diseussed in my Mareh 4,
1972 letter to you interposing an objection to your
earlier Bection § submission,  Accordingly, and for
the vegronz enuneisted in my March 3, 1972 lettor
I must, on behalf of the Attorney General, ohject to
w. B. 600 reapportioning the Georgia Houze of
Representatives,”

When the Georgia Legislature resolved that it would
take no further steps to enset a new plan, the Attorney
General brought the present lawsuit.

The Etate of Georgia claims that £ 5 iz inapplicable
to the 1972 House plan, both because the Act does not
reseh “regpportioniment’” and beeause the 1972 plan does
not congtitute a change froin procedures “in force or effect
ott November 1, 1864." I applicable, the Act i elaimed
to be unconstitutional as applied. The State also chal-
lenges two aspects of the Attorney General's conduet of
the § 6 objection procedure, claiming first that the At-
torney General cannot object to a state plan without find-
ing that it in fact has a diseriminatory purpose or effect,
and second that the Attorney General's objection to the
1971 plan was not made within the 60-day time period
allowed for objection under the Aect,
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I

Despite the faet that multi-member districts, numbered
posts, and s majority runoff requirement were features
of Georgia election law prior to November 1, 1964, the
changes that followed from the 1872 reapportionment are
plainly sufficient to invoke § 5 if that section of the Aect
reaches the substance of those changes. Seetion 5 is not
concerned with a simple inventory of voting procedures,
but rather with the reality of changed practices as they
affect Negro voters. It seems clear that the extensive
reorganization of voting distriets and the creation of
multi-member districts in place of single-member districts
in certain areas amnounted to substantial departures from
the electoral state of things under previcus law. The
real question is whether the substance of thesze changes
undertaken as part of the state reapportionment are
“atandards, practices, or procedures with respect to vot-
ing” within the meaning of § 5.

The prior decizions of this Court compel the conclusion
that changes of the sort inchided in Georgia's 1972 House
reapportionment plan are cognizable under § 5. In South
Carolina v. Katzenbach, 383 U. 8. 301, we upheld the
basic constitutionality of the Voting Rights Act. DMr.
Justice Black dissented from that judgment, precisely
deseribing the broad sweep of § 5:

“Section & goes on to provide that a State covered
by §4 (b} can in no way amend its constitution or
laws relating to voting without first trying to per-
suade the Attorney General of the United States or
the Federal District Court for the District of Co-
lumbia that the new proposed laws do not have the
purpose and will not have the effect of denying the
right to vote to citizens on account of their race or
color.” 383 U. 8., at 356 (concurring and dissenting
opinion ).
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The applicability of § 5 to election law changes such
a8 those enacted by Georgia in its 1972 plan was all but
conclugively established by the opinion of this Court in
Allen v, State Board of Elections, 393 T, 8. 544, The
Allen opinion, dealing with four companion cases, held
that § 5 applied to a broad range of voting law changes,
and was eonstitutional as applied. With respect to the
reach of § 5, we held that “[t]he legislative history on the
whole supports the view that Congreas intended to reach
any state enactment which altered the election law of
a covered State in even a minor way.” JId., at 566,
One of the companion cases, Fairley v. Patterson, in-
volved & claim that a change from district to at-large
voting for county supervisor was g change in a “stand-
ard, practice or procedure with respect to voting.”! The
challenged procediure was held to be covered by §5.
We noted that “[t]he right to vote can be affected by a
dilution of voting power as well as by an absolute pro-
hibition on casting a ballot. See Reynolds v. Sims, 377
U, 8. 533, 555 (1964)." In holding that § 5 reached vot-
ing law changes that threatened to dilute Negro voting
power, and in citing Reynolds v. Sims, we implicitly
recognized the applicability of §5 to similar but more
sweeping election law changes arising from the reappor-
tionment of state legislatures. 393 U. 8, at 565-566,
583-586 (concurring and dissenting opinion of Harlan, J.),

Had Congress disagreed with the interpretation of § 5
in Allen, it had ample opportunity to amend the statute.
After extensive deliberations in 1970 on bills to extend
the Voting Rights Act, during which the Allen case was
repeatedly diseussed.” the Act was extended for five years,

"Bea, . g, Hearings before Bubcommuitiee No. 5 of the Houee
Conunittes on the Judiciary on H, R, 4249, H, B. 5528, and Similar
Proposals, 91st Cong., 1st Sess., ot 1, 4, 18, 83, 130~131, 133, 147-
144, 154-155, 182-184, 402454 Hearings before the Subenmmittes
on Constituticnal Rights of the Senate Commitiee an the Judiciary
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without any substantive modifieation of §5. Pub. L.
01-285 85 Stat, 314, 315 (1970). We can only conelude,
then, that Allen correctly imterpreted the congressional
design when it held that “the Act gives a broad interpre-
tation to the right to vote, recognizing that voting in-
cludes ‘all action necessary to make a vote effective.”™
393 U, 8., at 565-566.

Another measure of the decisiveness with which Allen
controls the present case is the actual practice of covered
States sinee the Allen case was decided, (Georgia, for ex-
ample, submitted its 1971 plan to the Attorney General
becausge it clearly believed that plan was covered by § 5.
Its submission was “made pursuant to § 5, and the State
Attorney (jeneral explained in his submission that the
1968 reapportionment of the Georgia House of Repre-
sentatives “was not submitted because at that time, prior
to Allen v. Board of Elections, . , . it was believed to be
unnecessary to submit reapportionment plans to the
United States Attorney General pursuant to the Voting
Rights Act of 1965." When the Attorney General ob-
jected, Georgia changed its House plan and resubmitted
it pursuant to §5. Other States covered by the Aect
have also read Allen as controlling, The brief for the
United States advises us that as of December 1, 1972,
381 post-Allen reapportionment plans had been presented
to the Attorney General by various States for & 5 approval.

In the present posture of this ease, the question is not
whether the redistricting of the Georgia House, includ-
ing extensive shifts from single- to multi-member districts,

on Bills to Amend the Voting Rights Act, 0lst Cong., 1at and 2d
Sess, at 48, 195-196, 3A0-370, 397-398, 426427, 460. David L.
Worman, then Deputy Assistant Attorney General, Civil Rights Di-
visior, testified that, “from court decisions, all these redistricting
plans are goang to have to be subinitted to the Attorney General for
hiz approvel beeause they are voting changes.” Beoute Hearings,
stepra, at 807,
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in fact had a racially diseriminatory purpose or effect.
The question, rather, is whether such changes have the
potential for diluting the value of the Negro vote and
are within the definitional terms of §5. It is beyond
doubt that such & polential exists, of, Whifcomb v, Chawa,
403 U. 8. 124, 141-144. 1In view of the teaching of
Allen," reaffirmed in Perking v, Matthews, 400 T, 8.

#The appellinl pointe to language in the dfler opimion that, it
any®, left. open the question of the applicabiliry of &5 to a srare
reapportionment law, The cited passage in AMen 1= o8 follows:

“Appellees in No, 25 [Fairley v, Pofterson] also argue that
& 5 was not intended to apply to o change from distriet to at-large
voting, because application of &5 would eaunze s confliet in the
administration of rewpportionment legislntion, They contend that
undor such s hroad reading of § 5, enforeement of 8 reapporiionment
plan could be enjoined for faiture to meset the B & approval require-
ments, even though the plan had been approved by o federul court
Appellees urge that Congress conld not have intended to foree the
States to submit o renpportionment plan ta two different conrts.

“Wo must reject 8 narrow construction that appellees would give
to §5 . . ., The argwment that some administrative prablem
might arize in the fuiure doos nol esiablish that Congress intended
thut § 5 have a narrow soope; we leave to another ense a considerp-
tirm of any possible conflict,” 483 U, 8., al 564565, 50,

The raveat implicit in this language would support the appellant's
position only if practieal problems of administration had emerged
in the period that has elupsed since Alen was decided, Thiz does
oot appear to have heen the ease.  The brief of the Tinired States
advises vz thal the Department of Justice has ndopted procedures
dezigned to minmmize any eonflicts between § 5 pdminisirative review
and federal court litigation based on Fourtesnth or Fifteenth Amend-
ment attacks upon state reapportionment plans,. Where & reap-
portiomment plan has been prescribed by federal judivinl decree,
the Attornoy Gemoral does not review it. See Conner v, Johnson,
402 11, 8. 800, 681. Where o plan has been submitted to the Atior-
ney Ceneral and s at the same time being Titigated with respoct to
& Fifteenth Amendment claim, the Attorney Genersl has deferred
ta the judicial determination regarding racial discrimination,  Finally,
the number of instances presenting an administrative-judicial overlap
has been small,  OF the 381 reapportionments submitied to the At-
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379, we hold that the District Court was correct in de-
ciding that the changes enaeted in the 1972 reapportion-
ment plan for the Georgia House of Hepresentatives were
within the ambit of § § of the Voting Rights Act, And
for the reasons stated at length in Seuth Carolina v.
Kotzenbach, 383 U, 8, 301, 308-347, we reaffirm that the
Act is a permissible exercise of congressional power under
£ 2 of the Fifteenth Ammendment.

11

By way of implementing the performance of his obliga-
tion to pass on state submissions under § 5, the Attorney
(ieneral has promulgated and published in the Federal
Register certain administrative regulations, 28 CFR § 51.
The appellant claims these regulations are without legis-
lative authorization, and objects in particular to the
applieation in the present ease of two regulations which
set forth the standards for decision on submissions and
more fully define the fi0-day time period provided in the
Aet.

It i= true, as the appellant contends, that § 5 itself doea
not authorize the Attorney General to promulgate any
regulations. But § 5 is also silent as to the procedures the
Attorney General iz to employ in deeciding whether or
not to object to state subinissions, as to the standards
governing the contents of those submissions, and as to
the meaning of the 60-day time period in which the At~
torney General is to object, if at all. Hather than read-
ing the statute to grant him unfettered discretion as to
proeedures, standards, and adminigtration in this sensitive
grea, the Attorney Ceneral has chogen instead to form-
ulate and publish objective ground rules. If these regu-
lations are reasonable and do not conflict with the Voting
Rights Act itself, then 5 10, 8, C. § 301, which gives to

tornew Cienersl, only 19 of the ohjected-to submissions were mvolved
in litigation when subtmirted.
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“[tThe head of an Executive department” the power to
“prescribe regulations for the govermment of his depart-
ment, . . . [and] the distribution and performance of
its business . . . ,” is surely ample legislative authority
for the regulations. See United States v. Morehead, 243
TU. 8. 607, Smith v, Umted States, 170 TI. 8. 372,

In 28 CFR, § 51.19, the Attorney General has set forth
the standards to be employed in deeiding whether or not
to object to a state submission. The regulation states
that the burden of proof is on the submitting party, and
that the Attorney General will refrain from objecting
only if his review of the material submitted satisfies him
that the proposed change does not have a racially dis-
criminatory purpose or effeet. If he is persuaded to
the contrary, or if he cannot within the 60-day time
period satisfy himeself that the change is without a dis-
criminatory purpose or effect, the regulation states that
the Attorney General will object to the submission.” In
objecting to the 1971 plan, the Assistant Attorney Gen-
eral wrote that he was “unable to conclude that the plan
does not have a discriminatory racial effect on voting.”
The objeetion letter to the 1972 plan did not specify &

"4 CFR §51.19, in pertinent part, atates that: *, . . the bur-
den of proof on the submitting suthority i= the same in submirting
changes to the Atlorney General ag it would be in submitting changes
tog the DThatriet Court for tho Distriet of Columbia. , . . If the
Attorney Getersl is satisfied that the submitted change daoes not
have a racially diseriminatory purpose or effect, he will not objeet
to the change and wiill so notify the submitting suthorty. If the
Attorney General determines that the submitted change has a racially
discriminatory purpose or effeet, he will enter an objection and wiil
g0 notify the submitting authority. 17 the evidenee as to the pur-
pose or effect of the change 1= conflicting, and the Attorney General
is unable to resolve the conflict within the 60-day period, he ahall,
conzistent with the pbove-described burden of proof applicable in
the Thetriet Clourt, enter an objestion and so notify the submitting
atithority.™
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degree of certainty as to the plan's diseritninatory impaet,
but instead stated that the new plan had not remedied
the features found objectionable in its predecessor,

Although both objections were consistent with the
Attorney (General’s regulations, the appellant in effect
attacks the legitimacy of the regulation deseribed above
in contending that the Attorney General is without
power to objeect unless he has actually found that the
changes contained in a submission have a discriminatory
purpose or effect.

In assessing this claim, it is important to focus on the
entire scheme of § 5. That portion of the Voting Rights
Act essentially freezes the election lawa of the covered
States unless a declaratory judgment is obtained in the
District Court for the Distriet of Columbia holding that
a proposed change is without diseriminatory purpose or
effeet, The alternative procedure of submission to the
Attorney General “merely gives the covered State a rapid
method of rendering a new atate election law enforceable.”™
Alten v. State Board of Elections, supra, at 549,

Tt is well established that in a declaratory judgment
action under &5, the plaintiff State has the burden of
proof.* What the Attorney General's regulations do is
to place the same burden on the submitting party in &
§ 5 objection procedure. Though the choice of language
in the objection letter sent to the State of Georgia was
not & model of precision, in the context of the promul-
gated regulations the letter surely notified the SBtate with
sufficient clarity that it had not sustgined its burden of

5 The very effect of §5 was to shift the burden of proof with
respect to racial diserimination in voting. HRother than requiring
affected partizs to bring suit to challenge every chapged voting
proctice, Biates gubject to § & were required to oblamm prior eledr-
ance before propesed changes eould be put into effect. The burden
of proof 1= on “the aress seeking reliel.”  South Corofing v. Kateen-
bach, 383 T, 8 301, 335,
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proving that the proposed changes were free of a racially
diseriminatory effect. It is not necessary to hold that
thie allocation of the burden of proof by the Attorney
General wag hizs only possible choice under the Aet, in
order to find it a reasonable means of administering his
§ 5 obligation. Any less stringent standard might well
have rendered the formal declaratory judgment proceditre
& dead letter by making available to covered States a far
smoother path to clearance. The Attorney General's
choice of a proof standard was thus at least reasonable
and congistent with the Aet, and we hold that his ob-
jection pursuant to that standard was lawful and effective.

The appellant’s final contention iz that the Attorney
(General's objection to the 1971 plan was untiumnely, and
g0 the submitted plan should have been held by the
Distriet Court to have gone into effect. It is far from
clear that this elaim 18 not simply moot, gince the gtate
enactment establishing the 1972 plan explicitly repealed
the 1971 plan,” and the objeetion to the 1972 plan was
clearly within the statutory time period. In any event,
the elaim is without merit.

In promulgating regulations, the Attorney General
dealt with several aspects of the 80-day time limit estab-
lished by %5 of the Aet. The regulations provide that
all ealendar days eount as part of the allotted period, that
parties whose submisgsions are objected to may seek
recongideration on the basis of new information and ob-
tain & ruling within 60 days of that request, and that
the 60-clay period shall commence from the time the De-
partment of Justice receives a submission satisfying the
enumerated requirements. 28 CFR §51.3 (c), (d), (b).

In the present ease, the Attorney General found the
initial submisgion of the 1971 plan incomplete under the
regulations. Two weeks after receiving it, he requested

® Bpe (3a. Senate Pall 620, March 8, 1972,
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additional information.”® His letter referred to 28 CFR
§ 51.18, a regulation providing for a request for additional
information, and noted the additional regulatory pro-
vision that the 60-day period would not eommence until
the information was received, The State did not submit
the requested data until January 6, 1972. Under the
above mentioned regulation the 60-day period com-
meneed on that date, and the Department of Justice
made its abjection within 60 days—on March 3.

The appellant arguea that the Attorney General has
granted himself more time than the statute provided by
promulgating regulations suepending the time period
until & complete submisgion is received. Here again, the
question is whether the regulation is & reasonable ad-
ministrative effectuation of §5 of the Aet. The judg-
ment that the Attorney General must make is a diffienlt

1 The letter sent to the Attorney Generel of Georgin stoted that
i ''prelimingry examination” of the materinls submitted led the
Depiartment of Justice to eonclude “that the data sent to the
Attorney General are insuffieient to evuluate properly the changes
you have submitted, In seceordance with Seetions 51,10 (o) (6} and
5118 (&) of the Procedures for the Administration of SBection 5 of the
Yoting Rights Act of 1885 . | | would you please nssist us by pro-
viding this Department the following additionul mlornation . . "

The promulgated regulstions define in 28 CFR § 51.10 the con-
temts of o submiszion. §51.10 (a)}(A) states:

"With respect to redstricting, anpexation, ond other complex
changes, other information which the Attorney Genersl determines
18 reguired to enshle him to evalunte the purpoze or effect of the
change, Such other mlormation may include items listed under
parsgraph (b} of this spetion, When such other informarion is
required, the Attorney Cenersl shall notify the submitting anthority
in the monner provided in § 51,18 (a}.”

Beetion 51,10 (b) “strongly urges” submitting suthorities to produce
the infornation enwmerated to the extent it 5 available and relevunt
to tho enhmitted ehanges.  Virtually all of the informarion requested
in this ease; see n. 4, supre, falls within the enumerated categories of
§ 81,10 {h),
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and complex one, and no one would argue that it should
be made without adequate information. There is no
serious claim in this case that the additional informa-
tion requested was unnecessary or irrelevant to § 5 evalua-
tion of the submitted reapportionment plan. Yet if
the Attorney (leneral were denied the power to suspend
the 60-day period until a complete submission were ten-
dered, his only plausible response to an inadeguate or
incomplete submission would be simply to object to it.
He would then leave it to the State to submit adequate
information if it wished to take advantage of this means
of clearance under §5. This result would only add
acrimony to the administration of §5. We conclude,
therefore, that this facet of the Attorney General's reg-
ulations i= wholly reasonable and consistent with the
ﬁct'lﬂ
111

For the foregoing reasons, the judgment of the Dis-
trict Court is affirmed, Bince, however, elections were
eonducted under the disputed 1972 plan by reason of thie
Court’s stay order, it would be inequitable to require new
elections at this time,

U Bep 1. 4, supra.

12 The appellant contends thst to allow the Attorney Ceneral to
promulgate thiz regulation 19 to open the way to frivelous and re-
peated delays by the Justice Department of laws of vital concern to
the covered Statez, No such comduet by the Attorney Geneval iz
presented here, and by upholding the basic validitv of the regula-
tion we most assuredly do not prejudge any esse in which such
unwarranted administeative conduet mav be showm, Furthermore,
o =ubmission to the Attorney Cenmeral is vot the exclusive mode of
preclesrance Under §6. If o Btate finds the Attornev CGeneral’s
delays unreasonable, or if he objects to the submission; the Btate
“may etill enforce the legslotinn upon securing a declarstory judg-
ment in the Distriet Court for the Distriet of Columbia.” dflen v,
State Board of Elechons, 303 T. 8, 544, 549,
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The ease 18 remanded to the Distriet Court with in-
structions that any future elections under the Georgia
House reapportionment plan be enjoined unless and until
the State pursuant to § 5 of the Voting Rights Aet, ten-
ders to the Attorney General a plan to which he does not
objeet, or obtains a favorable declaratory judgment from
the Distriet Court for the Distriet of Columbia,

It iz so ordered.
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Mg, Jusmice STEwart delivered the opinion of the
Court.

The Attorney General of the United States brought
this suit under § 12 (d) of the Voting Rights Aet as
amended, 42 U, 8. C. § 1073] (d), to enjoin the State of
Georgia from conducting elections for its House of Rep-
resentatives under the 1972 legislative reapportionment
law. A three-judge federal court in the Northern Dis-
trict of (Georgia agreed that certain aspects of the resp-
portionment law came within the ambit of § 5 of the Aet,
43 T, 5. C. §1973¢, and that the State, which is sub-
ject to the provisions of § 5,* had not obtained prior elear-
ance from either the Attorney General or the District
Court for the District of Columbia. Aceordingly, and
without reasching the question whether the reapportion-
ment plan had the purpose or effect of “denying or
abridging the right to vote on account of race or color,”

L A Btate is subject to § 5 if it qualifies under § 4 (b), 42 0. 8. C.
§ 18730 (b). Covered Erates nre those which on November 1, 1984,
employed any of soveral enumerated tests or deviees as & preroquisite
to voting, and in which less than 506 of eligible voters were
registered fo vote or sctually voted in the November 1964 presi-
dentisl election. States that meet identieal criterin with respect to
the 1968 presidentinl cleetion are also coversd under the smended
Aer. It 18 stipulated thar Georgla i= covered under §4 (b}
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42 U, 8. . £1973¢c, the District Court issued the re-
quested injunction. The State brought this appeal. We
noted probable jurisdiction, staying enforcement of the
Digtriet Court judgment pending disposition of the ap-
peal, 409 T. 8, 911,

Following the 1870 Ceneus, the Georgia Legislature set
gut to reapportion its State House of Representatives,
State Senate, and federal congressional electoral districts,
We are here concerned only with the reapportionment
plan for the State House of Representatives,* The result
of the Legislature's deliberations was a plan (hereinafter
the 1871 plan) that, as compared with the prior 1968
scheme. deercased the number of distriets from 118 to
105, and inereased the number of multi-member districts
from 47 to 49, Whereas the prior apportionment plan
had generally preserved county lines, the 1871 plan did
not: 31 of the 480 multi-member distriets and 21 of the
56 single-member districts irregularly crossed county
boundaries. The boundaries of nearly all districts were
changed, and in many instances the number of represent-
atives per district was altered. Residents of some 31
counties formerly in single-metnber districts were broughit
into multi-member districts. Under continuing Georgia
law, a candidate receiving less than a majority of the
votes east for a position was required to participate in
& majority runoff election. Ga, Code § 34-1513. And in
the multi-member districts, each candidate was required
to designate the seat for which he was running. referred
to as the “numbered post.” Ga. Code § 34-1015.

Section 3 of the Voting Rights Aet forbids States sub-
ject to the Aet from implementing any change in a “vot-
ing gualification or prerequisite to voting, or standard,
practice, or procedure with respeet to voting” without

*The decision of the Distriet Court is unreported,
# No ohjection was interposed with respect fo the State Senate or
federal congressional distrets,
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first. obtaining a declaratory judgment from the District
Court for the Distriet of Clolumbia that the proposed
change “does not have the purpose and will not have the
effect of denying or abridging the right to vote on ac-
count of race or color,” or submitting the plan to the
Attorney General of the United States and receiving no
ohjection within 60 days, 42 T. 5. C, § 1873¢c. Pursuant
to this requirement, the State of Georgia submitted the
1971 plan to the Attorney General on November 5, 1971.
Two weeks later, a representative of the Department of
Justice wrote to the State Attorney General, requesting
further information needed to sssess the racial impact
of the tendered plan® This information was received on
January 8, 1972, and on March 3, 1972, the Attorney
Cieneral of the United States formally objected to the
State's plan. The objection letter cited the combination
of multi-member districts, nimbered posts, majority run-
off elections, and the extensive departure from the State's
prior policy of adhering to county lines. On the basis
of these changes plus particular changes in the structure
of potential black majority single-member districts, the
Attorney General was “unable to conclude that the plan
does not have a discriminatory racial effect on voting.”
The letter stated that the Attorney General therefore felt
obligated to “interpose an objection to changes submitted
by the reapportionment plans.”

The State Legislature immediately enacted a new re-
apportioninent plan and repealed its predecessor, The
1972 plan increased the number of districts from 105 to
128, and decreased the number of multi-member districts

+The Justive Department nsked for census mops of the 1964 and
1568 House districts; the distribntien of white and nonwhite papula-
tion within the 1964, 1968, und 1971 districts; a hastory of the pri-
mary and general eleotions in which Wegro eandidates van; data,
nchuding raee, with respect to nll elected state representatives; and
the legislative history of all redistricting hills,
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from 49 to 32. Twenty-two of the multi-meimber districts
and 37 of the single-member distriets still crossed eounty
boundaries.

This 1972 plan was subinitted to the Attorney General
on March 13, and he ohjected on Mareh 24, The Assist-
ant Attorney General’s letter stated, in part:

“After a careful aualyaiz of the Act redistricting
the Georgia House of Bepresentatives, I must con-
clude that this reapportionment does not satis-
factorily remove the features found objectionable in
vour prior subimission, namely, the combination of
multi-tnember distriets, nuinbered posts, and a ma-
jority (runoff) requirement discussed in my March 3,
1872 letter to vou interposing an objection to your
earlier Section 5 submission. Accordingly, and for
the reasolz enunciated in my March 3, 1972 letter
I must, on behalf of the Attorney General, objent to
5. B, 690 reapportioning the Georgia House of
Representatives.”

When the Georgia Legislature resoived that it would
take no further steps to enact a new plan, the Attorney
Genergl brought the present lawsuit,

The SBtate of Georgia claims that &5 i8 inapplicable
to the 1872 House plan, both because the Act does not
reach “reapportionment” and because the 1972 plan does
not constitute a change from procedures Yin force or effect
oit November 1, 1064." If applicable, the Act iz claimed
to be unconstitutional ag applied. The State alwo chal-
lenges two aspects of the Attorney General's conduct of
the &5 objection procedure, claiming first that the At.
torney General cannot object to o state plan without find-
ing thet it in fact has a diseriminatory purpose or effect,
and second that the Attorney General's objection to the
1971 plan was not made within the 60-day time period
allowed for objection under the Act.
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Despite the fact that multi-imember districts, numbered
posts, and a majority runoff requirement were features
of Georgia election law prior to November 1, 1964, the
changes that followed from the 1872 reapportionment are
plainly sufficient to invoke § 5 if that section of the Act
reaches the substance of those changes. Section 5 is not
concerned with a simple inventory of voting procedures,
but rather with the reality of changed practices as they
affect Negro voters. It seems clear that the extensive
reorganization of voting distriets and the ereation of
multi-member districts in place of single-member districts
in certain areas mmounted to substantial departures from
the electoral state of things under previous law. The
real question iz whether the substanee of these changes
undertaken as part of the state reapportionment are
“standards, practices, or procedures with respect to vot-
ing" within the meaning of § 5.

The prior decisions of this Court compel the conclusion
that changes of the sort included in Georgia's 1972 House
reapportionment plan are cognizable under § 5. In South
Caroling v. Katzenbach, 383 U. B. 301, we upheld the
basie constitutionality of the Voting Rights Aet. Mr.
Justice Black dissented from that judgment, precisely
describing the broad sweep of § 5:

“Section 5 goes on to provide that a State eovered
by §4 (b) can in no way amend its constitution or
lawa relating to voting without first trying to per-
suade the Attorney General of the United States or
the Federal Distriet Court for the Distriet of Co-
lumbia that the new proposed laws do not have the
purpose and will not have the effect of denying the
right to vote to citizens on asceount of their race or
color.” 383 U. 8., at 356 (concurring and dissenting
opinion ).
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The applicability of § 5 to election law changes such
as those enacted by Georgia in its 1972 plan was all but
conclusively established by the opinion of this Court in
Allen v, State Board of Elections, 393 U. 8. 544, The
Allen opinion, dealing with four companion cases, held
that § 5 applied to a broad range of voting law changes,
and was constitutional as applied. With respect to the
reach of § 5, we held that “[t]he legislative history on the
whole supports the view that Congress intended to reach
any state enactment which altered the eleetion law of
a covererd State in even a minor way.” [Id., at 566.
One of the companion cases, Fairley v. Pafferson, in-
volved a claim that a change from distriet to at-large
voting for county supervisor was a change in a “stand-
ard, practice or procedure with respeet to voting.” The
challenged procedure was held to be covered by & 5.
We noted that “[tlhe right to vote can be affected by a
dilution of voting power as well as by an absolute pro-
hibition on casting a ballot. See Reynolds v. Sims, 377
U, 2. 533, 555 (1964).” In holding that § 5 reached vot-
ing law changes that threatened to dilute Negro voting
power, and in citing Reynolds v. Sims, we implicitly
recognized the applicability of § 5 to similar but more
sweeping election law changes arising from the reappor-
tionment of state legislatures. 393 U. 8. at 565-566,
583-586 (concurring and dissenting opinion of Harlan, J.).

Had Congress disagreed with the interpretation of § 5
in Allen, it had ample opportunity to amend the statute.
After extensive deliberations in 1970 on hills to extend
the Voting Rights Aet, during which the Allen case was
repeatedly discussed,” the Act was extended for five years,

#Bee, £, g, Hearings before Subpommittee Mo, § of the House
Commirtee on the Judiciary on H. H. 4240, H. R, 5635, and Simiar
Proposals, 81st Cong., 16t Besa., at 1, 4, 18, 83, 130~131, 133, 147-
149, 154155, 182184, 402-454: Hearings before the Subeominittes
on Constitutional Rights of the Senate Committee on the Judiciary
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without any substantive modification of §5. Pub. L.
01--285, 85 Stat. 314, 315 (1970), We ean only conclude,
then, that Allen correctly interpreted the congressional
design when it held that “the Aect gives a broad interpre-
tation to the right to vote, recognizing that voting in-
cludes ‘mll sction necegsary to make a vote effective’
au3 1. 8., at 5685-566.

Another measure of the decisiveness with which Allen
controls the present case i8 the actual practice of covered
States since the Allen case was decided, Georgia, for ex-
ample, submitted itz 1971 plan to the Attorney General
heeguse it clearly believed that plan was covered by § 5,
Its subymission was “made pursuant to § 5," and the State
Attorney General explained in his submission that the
1968 reapportionment of the Georgia House of Repre-
sentatives “was not subinitted beeause at that time, prior
to Allen v. Board of Elections, , . . it was believed to be
unneceszary to submit reapportionment plans to the
United States Attorney General pursuant to the Voting
Rights Act of 1985.”" When the Attorney General ob-
jected, Georgia changed its House plan and resubmitted
it pursuant to §5. Other States covered by the Aet
have also read Allen gs controiling, The brief for the
United States advises us that as of December 1, 1972,
381 post-Allen reapportionment plans had been presented
to the Attorney General by various States for & 5 approval.

In the present posture of this case, the question is not
whether the redistricting of the Georgia House, includ-
ing extensive shifts from single- to multi-member distriets,

on Bills to Amend the Voting Rights Aet, 91st Cong, lat and 2d
Bems, ar 48, 105-196, 360370, 307-508, 426427, 460, David I.
Norman, then Deputy Assistant Artornev Genersl, Civil Rights Di
vigiom, testified that, “from ecourt decizions, all these redistricting
plans are going to have to be submitted to the Attorney General for
his approval becsuse they are voting changes” Senate Hearings,
suprg, at HOT.
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in faet had a raecially diseriminatory purpose or effect.
The question, rather, is whether such changes have the
potential for diluting the value of the Negro vote and
are within the definitional terms of §5. It is beyond
doubt that such a potential exists, ef, Whiteomb v, Chawis,
403 U. 8. 124, 141-144. In view of the teaching of
Allen? reaffirmed in Perling v. Matthews, 400 1. S,

#The appellant points to languege in the Allen opinion that, it
anys, feft open the guestion of the applicability of §5 to & state
reapportionment law. The cited passape o Affen 5 8= follows:

“Appellees in Mo, 26 [Farrley v, Patlersor] also argue that
£ & wns tot intended to apply to & chenge from district to at-large
voting, beeause application of §5 would cause s conflict in the
administration of reapportionment legislation. They contend that
under such & broad teading of § 5, enforcement of 4 reapportionment,
plan could be enjoined for foilure to meet the § 5 approval require-
mente, even though the plan had been approved by u federal conrt.
Appellees urge thet Congress conld not have intended to foree the
States to submit a reapportiomment plan to two different cowrts,

"We must reject & narrow ronatraction that appelless would give
to §8 . . . . The argument that some sdministrative problem
might arise in the futnre does not establish that Congress intended
that § 5§ hove o narrow scope; we lenve to another ense a eonsidera-
ticn of any possible confliet.” 383 1. 8, at 564-565, 5AO,

The caveat implicit in this language would support the appellant’s
position only if practies] problems of administration had emerged
in the period that hag elapsed since Alfen was derided, This dora
not appear to have been the rose. The brief of the United Bintes
advises 18 that the Department of Justice has adopred procedures
designed to minimize any conflicts between § § administrative review
and federal court litigation based on Fourteenth or Fifteenth Amend-
ment attacks upon state reapportionment plane. Where 8 reap-
portionment plan has been preseribed by federsl jndicial deeree,
the Attorney General does not review it. Hee Conner v, Johnson,
402 17, 8 690, 681, Where & plan has been submitled to the Attor-
ney General and i= at the snme fime being litigated with respect to
& Fifteenth Amendment claim, the Attormey General hap deferred
to the judicial determination regarding racial diserimination, Finally,
the number of instances presenting an sdministrative-judicial overlap
has been small, Of the 381 reapportiomments submitted to the At-
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379, we hold that the District Court was correct in de-
ciding that the changes enacted in the 1972 reapportion-
ment plan for the Georgia House of Representatives were
within the ambit of § 5 of the Voting Rights Aet” And
for the reasons stated at length in South Carolina v.
Katzenbach, 333 U, 8, 301, 308-337, we reaffirm that the
Act is a permissible exercize of congressional power under
§2 of the Fifteenth Amendment,

11

By way of implementing the performance of his obliga-
tion to pass on state submissions under § 5, the Attorney
General has promulgated snd published in the Federal
Register certain administrative regulations, 28 CFR@ § 51.
The appellant claiins these regulations are without legis-
lative authorization, and objects in particular to the
application in the present case of two regulations which
sat forth the standards for decision on subinissions and
more fully define the 60-day time period provided in the
Act,

It is true, as the appellant contends, that § 5 itsclf does
not authorize the Attorney General to promulgate any
regulations. But § 5 is also silent as to the procedures the
Attorney General is to employ in deciding whether or
not to object to state submissions, as to the standards
governing the contents of those submissions, and as to

torney Ceneral, only 19 of the objected-to submissions were invelved
in litigotion when submitied,

T Georgis hass angued that § 5 approval is nesded only with respect
to those electoral districis in which & change in a “standard | practice,
or procedure with respect to voling” oeourred. In an appropriate
eage p Srare might ostablish thet & reapportionment plan left some
districts unaffected by even a mmnor change with the potential for
diluting the value of the Negro vote. We do not decide whether
Creorgia could show the existence ol any unaffected distriets in this
cage, and we leave that issue for consideration by the Dhstriet Court
on remand,
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the meaning of the 60-tlay time period in which the At-
torney General is to objeet, if gt all. Rather than read-
ing the statute to grant hitn unfettered discretion as to
procedures, standarde, and admini=stration in this sensitive
area, the Attorney General has chosen instead to form-
ulate and publizsh objective ground rules. If these regi-
lations are reazonable and do not confliet with the Voting
Rights Aet itzelf, then 5 U, 5. C. § 301, which gives to
“[t1he hesd of an Executive department” the power to
“mreseribe vegulations for the government of his depart-
ment, . . . [and] the distribution snd performance of
itz business . . . " is surely ample legislative authority
for the regulations, See UMnited States v. Morehend, 243
. &, 607, Swith v, Unifed States, 170 U, 8, 372,

In 28 CFR § 31.19, the Attorney (Genheral has set forth
the standards to be employed in deciding whether or not
to object to a state submission. The regulation states
that the burden of proof is on the submitiing party, and
that the Attorney General will refrain from objecting
only if hie review of the material submitted satisfies him
that the propozed change does uot have a racially dis-
criminatory purpoze or effect. If he iz persuaded to
the eontrary, or if he cannot within the 60-day time
period satisfy hiinzelf that the change iz without & dis-
eriminatory purpose or effect, the regulation states that
the Attorney General will objeet to the submizsion.” In

28 CFI! § 51,18 in pertinent part, states that: .  the bur-
den of proof on the snbmitting authority i@ che swne in sulwsitting
chunges ta the Attoroey Cieveral a3 it wonld be in submittiog chanpes
to rhe District Court lor the Distriet of Columbin, . . . If the
Attoroer General iz satisficd thar che sabmirted chonge does not
love & ruelally diseriminators purpose or effect, he will not object
to the change and will 90 notify the submirting anthoricy, I the
Attorney General detenmines thad the submitred change hns a4 tacinlly
dizoriminatary puepeee or offeet, he will coter an obieetion and will
g0 notily the snbhmitting suthority. If the evidence az to the pur-
pose or offoet of the ehangs is eonflicting, and the Atlorney Genoral
ia unable to resobve the eonflict withn the 80-day period, he shall,
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objecting to the 1971 plan, the Assistant Attorney Gen-
eral wrote that he was “unable to conelude that the plan
does not have a diseriminatory racial effect on voting.”
The objection letter to the 1972 plan did not specify a
degree of certainty as to the plan's diseriminatory impact,
but instead stated that the new plan had not remedied
the features found objectionable in itz predecessor.

Although both objections were consistent with the
Attorney Generals regulations, the appellant in effect
attacks the legitimaey of the regulation described above
in contending that the Attorney Gemeral is without
power to object unless he has aetually found that the
changes contained in a submission have s dizeriminatory
purpose or effect,

In assessing this elaim, it is important to foecus on the
entire schemne of §5, That portion of the Voting Rights
Act essentially freezes the election laws of the covered
States unless a declaratory judgment is obtained in the
Distriet Court for the Distriet of Clolumbia holding that
a proposed change is without digeriminatory purpose or
effect. The alternative procedure of submission to the
Attorney Genernl "merely gives the covered State g rapid
method of rendering s new state election law enforeeable.”
Allen v. State Board of Elections, supra, at 549,

It is well established that in & declaratory judgment
action under §5, the plaintiff Btate has the burden of
proof." What the Attorney General's regulations do is

eomgistent with the wbove-described burden of proof applicalle in
the District Court, enter nn objeerion and so ngtify the submitting
adliority. ™

¢ The very offeet of §56 wos to shift the burden of proof with
reapect to rackal diseriminstion in voting, Tather than requiring
affected portics to bring suit te ohallenge every changed votng
practice, Blates subjeet to § 5 were required fo obtain prior clear-
nnee before proposed changes epuld be put into effeel. The burden
of proof is on “the areas secking relicf.”  Sonth Caroling v, Katzen-
bach, 333 U. 8. 301, 335,
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to place the same burden on the submitting party in a
§ 5 objection procedure, Though the choice of language
in the objection letter sent to the State of Georgia was
not & model of precision, in the context of the promul-
gated regulations the letter surely notified the State with
sufficient clarity that it had not sustained its burden of
proving that the proposed changes were free of & racially
discriminatory effect. It is not necessary to hold that
this allocation of the burden of proof by the Attorney
General was hig only possible choiee under the Aect, in
order to find it a reasonable ineans of administering his
§ 5 obligation. Any less stringent standard might well
have rendered the formal declaratory judgment procedure
s dead letter by making available to covered States a far
smoother path to clearance. The Attorney General’s
choice of a proof standard was thus at least ressonable
and eonsistent with the Aet, and we hold that his ob-
jeetion pursuant to that standard was lawful and effective.

The appellant’s final contention is that the Attormey
General's objection to the 1971 plan was untimely, and
s0 the submitted plan should have been held by the
District Court to have gone into effect. It is far from
clear that thiz claim is not simply moot, since the state
enactment establishing the 1972 plan explicitly repealed
the 1871 plan,* and the objection to the 1972 plan was
clearly within the statutory time period. In any event,
the elaim iz without merit,

In promulgating regulations, the Attorney General
dealt with several aspeets of the B0-day time limit estab-
lished by §5 of the Aet, The regulations provide that
all calendar days count az part of the sllotted period, that
parties whose submissions are objected to may seek
reconsideration on the basis of new information and ob-
tain & ruling within 60 days of that request, and that

W Eee Ga. Senate Bil] 690, March 0, 1972
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the 60-day period shall commmence from the time the De-
partment of Justice receives a submission satisfying the
enumerated requirements. 28 CFR §51.3 (), (d), (b).

In the present case, the Attorney General found the
initial submission of the 1971 plan incomplete under the
regulations. Two weeks after receiving it, he requested
additional information." His letter referred to 28 CFR
§ 51.18, & regulation providing for a request for additional
information, and noted the additional regulatory pro-
vision that the 60-day period would not commence until
the information was received, The State did not submit
the requested data until January 6, 1972, TUnder the
above mentioned regulation the 60-day period com-
menced on that date, and the Department of Justice
made its objection within 60 davs—on March 3.

The appellant argues that the Attorney General has
granted himself more time than the statute provides by

11 The letter sent to the Attorney General of Georgin stated that
a “preliminary examination” of the materials submitted led the
Department of Justicee to concdude "thet the data sent to the
Attorney General are imsufficient to evalusate preperly the changes
you have submirted, In accordance with SBections 5110 (a)(6) and
51.18 in} of the Procedures for the Administration of Section § of the
Voting Rights Act of 1965 . . . would you please assist us by pro-
viding this Department the following additionsl infermation. . . "

The promulgated regulations define mn 28 CFR § 51.10 the con-
tentz of o submission, §61.10 (a)(8) stares:
“With respeet to redistricting, annexation, snd other complex
changes, other information which the Attorney General determines
is Togquired To enable him to evaluate the purpose or effect of the
change, Sach other information may mclude items listed under
paragraph (b)) of this section. When such other information s
required, the Attorney General sholl notify the submitting nuthaority
in the manner provided in § 51,18 {a},"
Boction 51,10 (h) “strongly urges™ submitring authorities to produce
the informution enumerated to the extent ©t 5 ovailalle and relevant
to the gubmitted changes, Virtually all of the information requested
in this cave, gee 1. 4, supra, fulls within the enumerited categories of
£ 51,10 (k).
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promulgating regulations suspending the time period
until a complete submission is received. Here again, the
guestion i whether the regulation is a reasonable ad-
ministrative effectuation of §5 of the Aet. The judg-
ment that the Attorney General must make is a difficult
and complex one, and no one would argue that it should
be made without adequate information. There is no
serious claim in this case that the additional informa-
tion requested was unnecessary or irrelevant to § 5evalua-
tion of the submitted reapportionment plan.® Yet if
the Attorney General were denied the power to suspend
the G0-day period until a complete submission were ten-
dered, his only plausible response to an inadequate or
incomplete submission would be simply to object to it.
He would then leave it to the State to submit adequate
mformation if it wished to take advantage of this nieans
of clearance under 5. This result would only add
acrimony to the administration of §5. We conclude,
therefore, that this facet of the Attorney General’s reg-
ulations is wholly reasonable and consistent with the
Act.?

12 Bpe n, 4 AupTE.

1 The appellant contends that to allow the Attorney General to
promnlgate this regulation iz te open the way to frivolons and re-
peated delaye by the Justice Depertment of lawe of vital conrern to
the covered Biates, No such conduct by the Atterncy General is
presented here, and by upholding the bagie validity of the regula-
tion we most ssurcdly do oot prejudge any case in which such
uiwarranted admimstrctive eondoct mav be shown,  Furthermore,
o submission to the Attorney General 35 not the exelusive mode of
preclearntee under §5. If & State finds the Attorney General's
delava unreasonable, or if he objects to the submission, the Btate
“may s=till enforee the legislition upon seeuring a declaratory judeg-
ment In the Distriet Conrt for the Distriet of Columbija® Aflen v,
State Bowrd of Elections, 393 TJ. 8. 544, 549,
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For the foregoing reasons. the judgment of the Dis-
trict Court is affirmed. Since, however, elections were
conducted under the disputed 1972 plan by reason of this
Court’s stay order, it would be inequitable to require new
elections at this time.

The case is remanded to the District Court with in-
structions that any future elections under the Georgia
Houge reapportionment plan be enjoined unless and until
the State pursuant to § 5 of the Voting Rights Act, ten-
ders to the Attorney General a plan to which he does not
object, or obtaing & favorable declaratory judgment from
the Distriet Court for the District of Columbia.

It i3 g0 ordered.
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No. T2-76 GEORGIA v. UNITED STATES

MR. JUSTICF POWELL, dissenting.

For the reasons stated in his opinion, I agree with MR.
JUSTICE WHITE that the Attorney General did not comply with § §
of the Voting Rights Aet, 42 U, 5, C, § 1973e, and that therefore
Georgia's reapportionment aet should have been allowed to go into
effect, It is indeed a serious Intrusion, incompatible with the
basic structure of our asystem, for federal authorities to compel 2
State to submit its legislation for advance review. As a minimum,
assuming the oonstitutionality of the Act, the Attorney General
should be required to comply with it explicitly and to invoke its
provisions only when he is able to make an affirmative finding
rather than an ambivalent one,

More fundamentally, I believe that the Court should reconsider

its decision in South Carolina v. Katzenbach, 383 U.S, 301 (1966),

upholding the constitutimnality of § 5. As Mr., Justice Black stated



officials to veto state laws in advance of their effectiveness

"distorts our constitutional structure of government, " 383 U.S,,
1

at 358, Nothing in the Fifteenth Amendnent serves to overturn the

underlying premise of the federal system that the State leglslative

process 18 an independent one, The results of that process are

of course subject to challenge in federal court and under federal

law, but the requirement of prior screening by federal officials,

executive or judieial, works a "revolutionary innovation in

American government' Allen v. Board of Elections, 393 U, 8. 544,

585 (196 ) (opinfon of Mr. Justice Harlan), an innovation which
hobbles the State lawmaking process,

The constitutional Infirmities of § 5 have become ever
more ¢lear as this Court has expanded its scope. Mr, Justice
Harlan had the better of the argument, it seems to me, when in
Allen he contended that by its language and legislative history

§ 5 was directed only against "those techniques that prevented



disagreed, and in Fairley v. Patterson, 393 U. 8. 544 (1969), a

companion ease to Allen, ruled § 5 applicable to a change from
district to at-large election of county supervisors. Two years later,

in Perking v. Mathews, 400 U, S, 379 (1971), § 5 was held to apply

to changes in the location of polling places, to munieipal annexation
of adjacent areas, and to a change {rom ward to at-large election

2
of aldermen.

Whatever the merit in the position that Congress had
constitutional authority to order federal screening of such non-
essential "devices' and poll taxes or literacy tests, federal
sereening of the location of polling places, of reapportionment,
and particularly of annexation is markedly more intrusive, The
selection of polling places and the drawing of distriet boundaries
are necessary aspects of a democratic electoral system - a State
or political subdivision may move polling places for convenlence

or technological necessity; it may redraw boundaries to reflect

shifts in population; and a municipality may annex outlying lands



in order to secure the tax base necessary to cope with urban
problems. Unlike the adoption of 2 poll tax or a literacy test,
each of these changes is commonplace and some are unavoidable,

both in the Statds and subdivisions covered by the Act and in those

3
not covered,

Because subsequent development vindicate the wisdom of
Mr. Justice Black's view in Katzenbach, T would hold § § of the Act

une onstitutional,



FOOTNOTES

1. More fully, Mr, Justice Black stated:

"Section 8, by providing that some of the States

cannot pass state laws or adopt state constitutional

amendments without first being compelled to beg

federal authorities to approve their policies, so

distorts our constitutional structure of government

a8 to render any distinction drawn in the Constitution

between state and federal power almost meaningless. "

ss_gg:_g._m_lgg v. Katgenbach, supra, 383 U. S,, at

4. While, am the majority points out, ante, p. 6-7,
Congress may be thought to have acquiesced in Allen by reenacting
the Voting Rights Act in 1970, I submit that the Court's 1971
decision in Perkins placing annexation within the scope of § §
meriis reexamination as a matter of legisiative intent.

3. In Allen, supra, Mr. Justice Black addressed the
punitive nature of a federal statute which singles out a few states
in & manner which he described as '"reminiscent of old
reconstruction days, "' going on to say that: "I had thought that the

whole nation had long since repented of the application of this

'eonquered province' concept, "' 393 U, 8., at 596,
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Me, Justice WHITE, dissenting. 9-
Seetion 5 of the Voting Rights Act of 1965 provides x
that a State may not put into effect any change in voting

qualifications or voting standards, practices or procedures }‘0 _
until it either procures & declaratory judgment from
the United States Distriet Court for the District of Co-
lumbia to the effect that the alteration does not have the
purposze and will not have the effect of denying or abridg- —h}_i.
ing the right to vote on account of race or color or sub-

mits the alteration to the Attorney General and an ob- u}“f‘jjo
jection has not been interposed by that official during
the ensuing 60 days, In this case, the Attorney General

interposed an objection on Mareh 24, 1972, to the March
9 reapportionment plan of the Georgia House of Rep-
resentatives and shortly thereafter sued to enjoin the
use of that plan on the ground that the State had ob-
tained neither the approval of the Attorney General nor
that of the District Court, The Distriet Court held § 5
was applicable to changes in state apportionment plans
and that the section prevented the March 8 reapportion-
ment from geoing into effeet.

1 agree that in the light of our prior cases and con-
gressional reenactment mmeld
to reach sfafe Teapporfionment statutes, Contrary to
the Court, however, it is my view that the Attorney Gen-
eral did not interpose an objection contemplated by § 5

S
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and that there was therefore no barrier to the March 8
reapportioninent going into effect.

It is arguable from the sparse language of the Act,
which merely says that the State's modifieation will go
into effect unless the Attorney General enters an objec-
tion, that any objection whatsoever filed by that official
wil] suffice to foreclose effectiveness of the new legislation
and foree the State into the District Court with the burden
of proving that its law is not unconstitutional. [ ean-
not believe, however, that Congress intended to visit upon
the States the consequences of such uncontrolled discre-
tion in the Attorney General. Rurely, objections by the
Attorney General would not be valid if that officer con-
gidered himself too busy to give attention to § 5 sub-
missions and simply decided to object to all of them, to
one out of 10 of them or to thoze filed by States with
governors of a different political persuasion. WNeither, 1
think, did Congress anticipate that the Attorney General
would play dog in the manger and refuse or plead his
inability to make up his mind as to whether a proposed
change in election procedures would have the forbidden
discriminatory effeet. It is far more realistic and resson-
able to assume that Congress expected the Attorney Gen-
eral to give his careful and good faith to § 5 submissions
and witﬁn 60 daya after receiving all information he
deems nepessary, to make up his mind as to whether the
proposed; change did or did not have & discriminatory
purposegr effect and if it did, to object thereto.

Although the econstitutionality of §5 has long since
been upheld, South Carclina v, Katzenbach, 383 U. B.
301 (1966), it remains & serious matter that a sovereign
State must submit 18 legislation to federal authorities
before it miay take eflect. It is even more serious to in-
sist That it imitiate Titigation and carry the burden of
proof as to constitutionality simply because the State
has employed a particular test or device and a sufficiently
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low percentage of its citizens hags voted in its elections
And why should the State he foreed to shoulder that
burden where its proposed change is so colorless that the
country’s highest legal officer professes hiz inability to
make up his mind sz to its legality? If he is to object,
must he not himself eonclude that the proposed change
will have the forhidden purpose or effect? Given such g
proper ohjeetion, the matter would take on a familiar ad-
versary cast; and there would then appear to be solid
hasis—at least the probable canse that a federal charge
usnally imports—for insisting on judicial clearance.
Moreover, the issues between the State and the United
Btates, as well ag the litigative burden the State would
have to bear, could be known and examined and intelli-
gent decision made as to whether to institute suit in the
Distriet Court. As it iz, the State may be left more or
less at mea: for the Attorney General need merely an-
nounce, rather grandly, that he iz not at all convinend
that the lagw gubmitted to him iz not diseriminatory,

My idea as to the obligation of the Department of
Justice with respect to a subinigsion under § 5 is similar
to what Congress itself has provided in § 4. TUnder that
provision, & State otherwise covered by the Act can
terminate coverage as to it by seeuring a declaratory
judginent that no discriminatory test or device has been
uzed during the past 10 years, In that litigation, the
section goes on to provide, the Attorney General must
congent to the entry of sueh g judgment if “he has no
reason to believe” that a discriminatory test or deviee
has heen used during the 10 years preceding the filing of
the action. Thus, in even the far more important con-
text of determining whether a State is in any respect
coveredl by the Aret, the Attorney General, if he is to
object to a deeree favorable to the State, muost have rea-
son to believe, gnd so state, that tests or devices with
the prohibited effect have been emploved in the past.



72-76—DISSENT
4 CEORGIA ». UNITED STATIS

Surely, where the issue is not termination, vel non, but
the purpose and effect of a single statute, regulation or
other modification of voting procedures, it is not un-
toward to insist that the Attorney General not object
to the implementation of the change until and unless he
has reagon to believe that the amendment has the pro-
hibited purpose or effect. He should not be able to
object by simply saying that he cannot make up his mind
or that the evidence is in equipoise.



March 30, 1973

No. 72-75 Ceorgia v. United States

Dear Potter:

I write merely to say that I have not yet decided what to do in
this case.

As 1 have stated on more than one occasion, | consider the
Voting Rights Act of 1965 ~ limited as it iz to a handful of states rather
than applying to the entire country - to be diseriminatory and indefensible
sectional rather than national legislation. Iagree with Justice Black's
dissent in Katzenbach. I have even stronger feelings as to Perkins, which
extended - quife without justification in my opinion - the Act to annexation
in a way that does grievous harm to the orderly development of urban ¢om-
munitieg, certainly in states like Virginia,

Yet, these are established precedents and in the end | will either
join Byron's narrow dissent, or concur in the result reached in your
opinion accompanied by a brief statement that I do so only by virtue of
feeling bound by decisions with which I totally disagree,

I will only add, lest I be misunderstood, that I would have no ob-
jection (constitutionally or from the viewpoint of protecting the rights of
all eitizens to vote) to a carefully drawn Voting Rights Act which applied
uniformly to all fifty states, It should exclude apportionment and annexa-
tion, and also should eliminate the offensive requirement that - as Byron
suggests - states, hat in hand, obtain the consent of the Attorney General
or run the gauntlet of the federal court here in the District before an act
of the state legislature may go into effect, The normal procedures avail-
able for testing the validity of state statutes should have sufficed.

Sincerely,

Mr. Justice Stewart

¢c: The Conference
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No. 72-75 GEORGIA v. UNITED STATES

MR, JUSTICE POWELL concurring in diasenting opinion
of MR, JUSTICE WHITE.

For the reasons stated in his opinion, I agree with Mr, Justice
White that the Attorney General did not comply with § 5 of the Voting
Rights Act of 1965, and that therefore Georgia's reapportionment
act should have been allowed to go into effect. It is indeed a serious
intrusion, incompatible in the most fundamental sense with the basic
structure of our federal system, to compel a state to submit its
legislation for review by federal authorities in advance of its effectiveness,
As a minimum, assuming the constitutionality of the Aet, the Attorney
General should be required to comply with it explicitly and only when
he makes an affirmative evidentiary finding rather than an ambivalent
one,

The eonstitutionality of this act, and particularly § 5 thereof

has been upheld. South Carolina v. Katzenbach, 383 U. 8. 301 (1968),




j!"-

Subsequent decisions have extended the applicability of § 5 far beyond

what rationally may have been thought to be its original intendment:

To legislative reapportionments in Allen v, State Board of Elections,

393 U. 8, 544 (196 ), and even to annexation, the racially neutral
method long used (and often the only method available) of extending
the boundaries of a eity to ameliorate the inevitable economic and
social problems of locking an urban community wihdee within a

prescribed area, Perkins v. Matthews, f 400 U. 8, 379 {lﬁ’l’_i

Until such time as there may be a disposition of the Court to reconsider

these far reaching decisions, they are precedents of this Court binding

upon the states singled out by this Act and courts called upon to enforce

the Aet. As this is my first opportunity as a Justice of this Court

to consider this Act, and particularly § 5 thereof, I nevertheless deem

it appropriate to record my deep conviction that Mr. Justice Black

was profoundly right in hiz view that § 5 ""distorts" the fundamental

structure of the federal system so clearly prescribed by the



for those who wished to be reminded of the system of government

intended to be established by the Constitution, I quote only the

following brief exerpts:

"Section §, by providing that some of the States
cannot pass state laws or adopt state constitutional
amendments without first being compelled to beg
federal authorities to approve their policies, so
distorts our constitutional structure of government
as to render any distinttion drawn in the Constitution
between state and federal power almost meaningless,

® & ok ¥

"Moreover, it seems to me that § 5 which gives
federal officials power to veto state laws they do
not like is In direct conflit with the clear command
of our Constitution that 'The United States shall
guarantee to every State in this Union a Republican
Form of Government,' I cannot help but belleve that
the inevitable effect of any such law which forces
any one of the State to entreat federal authorities

in far-away places for approval of local laws theyx
before they ean become effective is to create the
impression that the State or States treated in this
way are littlemmxx more than conquered provinces, "
383 U. 5. at 358-360, *

* Mr. Justice Black made the relevant comment in one of his
footnotes that: ""The requirement that States come to Washington
to their laws judged is reminiscent of the deeply resented practices
used by the English Crown in dealing with the American colonias, "
383 U. 8. at 359, note 2.
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Lest T be misunderstood by some, 1 emphasize that I have

no doubt whatever as to the power of the Congress under the Fifteenth

Amendment to enact appropriate legislation to assure that the rights

of citizens to vote shall not be denied, abridged or infringed in any

way "on account of race, color or previous condition of servitude, "

Indeed, in my view there {8 more than the power to enact such

legislation, indeed there is a duty. Nor am I insensitive to the fact

that various means, both overt and more subtle, have been employed

to deny voting rights ak on racial grounds, and these indefensible

practices have been more prevalent in some states and seetion of

our eountry than in others,

My conviction that this particular act is unconstitutional is

not, therefore, in any respect related to disagreement with the

professed objective of assuring full equal opportunity to vote in

every state and political subdivision thereof. Rather, my objections

are based solely on the constitutional infirmities in the way this



not as the type of national legislation applicable to all states one
would expect from the federal Congress, but to impose on a few
states deemed toc be the worst offenders limitations not made
applieable to other ntltu'.*.ln addition, as eloquently stated by
Mr, Justice Black, § 5 of the Act is unprecedented in the sense
of eompelling the few states against which the Act is directed to
seek, in advance, what in effect is an advisory opinion from the

federal government:

"It is hard for me to belleve that a jmbiftcwb
justiciable controversy can arise in the constitutional
sense from the desire by the United States government
or some of its officlals to determine in advance what
legislative provisionas a state may enaet or what
constitutional amendments it may adopt. " 383 U. 8.

at 357.

*In the subsequent case of Allen v, State Board of Elections, 393 U, 8,
544, at 598, Mr. Justice Black addressed specifically the punitive
nature of a federal statute which singles out a few states in a manner
which he deseribed as "reminiscent of old reconstructions days",
going on to say that: "T had thought that the whole nation had long
since repented of the application of this 'conquered province' concept."
Speaking more affirmatively, no one can doubt the correctness of

Mr. Justice Black's further statement that the Constitution would
never have been ratified, nor the original colonies "willing to agree
to a constitution that gave the federal government power to force

one colony to go through such anerous procedure while all the other
former colonies, now supposedly its sister states were allowed to
retain their full sovereignty. Ibid at 508,




6.
Moreover, opinions of this Court have added glosa to the
act hardly intended by the Congress. Mr. Justice Harlan, dissenting
in Allen, spoke of the "revolutionary innovation in American
government' accomplished by the Court’s construction of € 5.

Allen v. State Board of Edueation, supra at 585. He went on to say:

"In moving against 'tests and devices' in § 4 [the Act]
Congress moved only against those techniques that
prevented Negroes from voting at all, Congress did
not attempt to restructure state governments. The
Court now reads § 5, however, as vastly increasing
the sphere of federal intervention beyond that
contemplated by § 4, despite the fact that the two
provisions were designed k simply to interloclk

LR R

"*The Court's construction of § 5 is even more
surprising in light of the Act's regional application,
For the statute, as the Court now construes it, deals
with a problem that is national in scope. I find it
especially difficult to believe that Congrems would
single out a handfulk of states as requiring stricter
federal supervision concerning their treatment of a
problem that may well just as serious in parts of the
North as it is in the South, " 393 U, 8, at 588, 586,

In Perkins v. Matthews, a majority of the Court, following

the logie of the earlier decisions, further extended the Aet to apply

to echanges (1; in loeation of polling of places; {Ii]_ from ward to

at-Taroa alamntirm AF fraos alds o= el FEAAY Ra =i B =W e
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through annexation, bringing into the city of Canton, Mississippl,

a negligible number of new voters, *

Harlan commented that "the Court's opinions

cage are devold of evidence of a legislative intent tu

state's election law and to reach matters such as annexati.

affect voting only ineidentally and peripherally. " Perkins, supra,

at 398,

Even in cases involving close and difficult questions of
eonstitutional law, I normally feel fomx bound to follow decisions
of the Court with which I disagree unless and until at least a majority
of the Court wished to reexamine and reconsider a eomstitutional
question, There is often merit to finality of decision even with

“Three separate, and minor changes, in the eity's boundaries by
annexation, were found to violate the Act, One of these added 46
Negro voters, and no white voters; the second added 28 Negro
voters and 187 white voters; and the final annexation added 8

Negro voters and 144 whites - making total of 82 new Negro voters
and 331 new white voters in a city the voting population of which
totaled 2, 794 Negro voters and 2, 052 white voters, resulting -

in faet - in no alteration of the racial balance of voting strength.
Perkins, supra, dissenting opinion of Mr. Justice Black, at 403, 404,



8.
respeet to a dublous resolution of a constitutional question, especially
where - by legislation or sbhemrx otherwise - our natiom has adjusted
to the decision. But it seems to me, for the reasons expressed and
never adequately answered by Justices Black and Mmvixmd Harlan
that the sustaining of § 5 of this Act, and its expanded interpretation,
do eonstitute such a "revolutionary innovation in American government'*

and
That a reconsideration of these cases is overdue,

*Mr, Justice Harlan dissenting, Allen v. State Board of Elections,
supra at 585,
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No., 72-75 GEORGIA v. UNITED STATES

MR. JUSTICE POWELL concurring in dissenting opinion
of MR, JUSTICE WHITE.

For the reasons stated in his opinion, Iagree with Mr,
Justice White that the Attorney General did not comply with § 5 of
the Voting Rights Act of 1965, and that therefore Georgia's reapportion-
ment act should have been allowed to go into effect., It is indeed a
serious intrusion, incompatible in a fundamental sense with the basic
structure of our system for federal authorities to compel a state
to submit its legislation for advance review., As a minimum, assuming
the constitutionality of the Act, the Attorney General should be
required to comply with itf explicitly and to invoke its provisions
only when he is able to make an affirmative finding rather than an
ambivalent one.

The constitutionality of this Mtﬁww

has been upheld by a divided Court. South Carolina v. Katzenbach,




383 U. S, 301 (1966)., Subsequent decisions have extended the

applicability of § 5 far beyond what reasonably may have been thought

to be its original intendment. See, e. g, Allen v. State Board of

Elections, 393 U, 8, 544 (196 ). And in Perkins v. Matthews, 400

U.8. 379 (197 ), the reach of § 5 was stretched to include

annexation, the racially neutral method long used (and often the only
method available) of extending the boundaries of a city =& to ameliorate
the inevitable economic problems resulting from locking an urban
community within a prescribed area. Until such time as the Court

may be disposed to reconsider these far reaching deeisions, they

iHoa
are precednts binding upon the courts called upon to enforce &sd

Aa e
Act and upon the states singled out byjﬂa-e—&sﬁﬁ' Ag this 18 my first

opportunity as a Justice of this Court to consider this Act, and

o

particularly § 5 thereof, I deem it appropriate to record my conviction

that
that Mr, Justice Black was right in his view/sk § 5 "distorts' the

fundamental structure of the federal system so clearly prescribed

1/



to those who wish to refresh their understanding of the dual

structure of government established by the Constitution, Ixuibi

guEk Lest I be misunderstood, I emphasize that I have no doubt

as to the power of the Congress under the Fifteenth Amendment to

enact appropriate legislation to assure that the rights of citizens

to vote shall not be denied, abridged or infringed in any way "on

account of race, color or previous condition of servitude,

Indeed, in my view there is more than the power to enach such

legislation, there is a duty. Nor am I insensisitive to the fact that

various means, both overt and subtle, have been employed to deny

voting rights on racial grounds, and these indefensible practices

have been more prevalent in some states and sections of our couniry

than 1n others.

My conviction that § 5 of this Act is egregiously unconstitutional

is not, therefore, in any respect related to disagreement with the

objective of assuring full equal opportunity to vote in every state

and political subdivision thereof, Rather, my objections are



hased solely on the constitutional infirmities in the way thig
Act was drafted and the way it has been construed, It was written,
in certain of ils provisions, not as the type of national legislation
applicable to all states one would expect from the Federal Congress,
but to impose on a few states deemed to be the worst offenders

2

limitations and restraints not made applicable to other states,

Moreover, in Perkins, supra, a jEomximx majority of

of the Court extended the Act to apply to changes (i) in location

of polling places, (il) from ward to at-large election of town
aldermen, and (iii} in municipal boundaries through annexation,
bringing into the city of Canton, Mississippi, a negligible number
of new voters.g In dis senting’,Mr. Justice Harlan commented
that "the Court's opinions in both Allen and this case are devoid
of evidence of a legislative intent to go beyond the state's

election law and to reach matters such as annexations, which

affecting voting only incidentally and peripherally. " Perkins,



I would have thought, until the Court spoke in Allen and
Perkins, that Mr. Justice Harlan's point was unanswerable, The
Act, by its language and history, was directed against the ''tests
and devices' and other techniques (notably "literacy tests' and
'"poll taxes') employed most frequently, but not solely, in some
of the southern states to deny the right of minorities to vote. But
§ 5 has now been held to apply to conduct which is common to all
of the states; to annexation and reapportionment, most significantly;
but also to relocating polling k places {a necessity as apx population
shifts within a city or ¢ounty), to changes from ward to at-large
elections of city or town councilmen (a reform in municipal
government long recommended by leading authorities, especially
for small and medium gize communities), and to any shift from
single to multi-member elections mx of state legislators. These
commonplace changes, often essential to meet neutral and non-
racial needs, are not unique to the few states targeted by discriminatory
legislation, They are as national in usage as state and local govern-

4
ment itself,



I normally feel £ bound to follow prior decisions of the
Court with which I disagree unless and until at least a majority
wishes to reexamine and reconsider a constitutional issue.
There is merit to finality of decision even with respect to a dubious
resolution of a constitutional question, especially where - by legesx
dexbee legislation or oftherwise - our nation has adjusted to the
decision. But it seems to me, for the reasons expressed by Justices
Black and Harlan, and never adequately answered, that the
Eukxixte sustaining of § 5 of this Aet, and its expanded interpretation,

5
do constitute a X "revolutionary innovation in American government'',

6
A reconsideration of these cases is overdue.






FOOTNOTES

1, The essence of Mr. Justice Black's reasoning &% is

cantained in the following excerpts from his opinion:

"Beotion 5, by providing that some of the States
cannot pass state laws or adopt state constitutional
amendments without first being compelled to beg
federal authorities to approve their policies, so
distorts ocur constitutional structure of government
as to render any distinction drawn in the Constitution
between state and federal power almost meaningless.

R

"Moreover, it seems to me that § b which gives
federal officials power to veto state laws they do

not like i in direct conflict with the clear command
of our Constitution that 'The United States shall \
guarantee to every State in this Union a Republican
Form of Government. ' I cannot help but believe that
the inevitable effect of any such law which forces
any one of the States to entreat federal authorities

in far-away places for approval of local laws before
they can become effective is to create the impres-
sion that the State or States treated in this way are
little more than conquered provinces. "' 383 U. 8.

at 358-360, 1

Mr. Justice E!la:kilgﬂ pxpnoatres commented in one
of his footnotes that: ''"The requirement that States come to
Washington to have their laws judged is reminiscent of the deeply
resented practices used by the English Crown in dealing with the

American colonies. " 383 U, 8, at 359, note 2,



M Three separate, and minor changes, in the city's
boundaries by annexation, were found to violate the Aect. One of
these added 46 Negro voters, and no white voters; the second
added 28 Negro voters and 187 white voters; and the final annexation
added 8 Negro voters and 144 whites - making a total of 82 new Negro
voters and 331 new white voters in a elty the voting population of
which totaled 2, 794 Negro voters and 2, 052 white voters. The
xru result, held to he invalid, was no alteration of the racial

balance of voting strength. Perkins, supra, dissenting opinion of

Mr. Justice Black, at 403, 404,

——

&.‘ In Allen, Mr. Justice Harlan already had spoken of the

"revolutionary innovation in American government™ accomplished

by the Court's construction of § 5. Allen v. State Board of Education,

supra, at 585. [He went on to say: \

"In moving against ‘tests and devices' in § 4 [the Act]
Congress moved only against those techniques that
prevented Negroes from voling at all, Congress did
not attempt to restructure state governments. The
Court now reads § 5, however, as vastly increasing
the sphere of federal intervention beyond that
contemplated by § 4, despite the fact that the two
provisions were designed simply to interlock.



* %k ok ok

""The Court's construction of § 5 is even more
surprising in light of the Act's regional application,
For the statute, as the Couri now construes it, deals
with a problem that is national in scope. 1 find it
especially difficult to believe that Congress would
single out a handful of states as requiring stricter
federal supervision concerning their treatment of a
problem that may well fx be just ag serious in parts
of the North as it is in the South. " 383 U. 8, at

585, 586. (Italics supplied)

4, Who could suggest seriously, for example, that
annexation or changing a pxm=smk precinct polling location in
Cairo, Illinois, or Gary, Indiana - or indeed in almost any cther
city - might not "have the effect of denying or abridﬁg the right

to vote on account of race'" (§ 5) to the same extent as such an

event might have in the few states selected for this unique federal

overseeing of state and local legislative action.



4, 4.

5. Mr. Justice Harlan dissenting, Allen v, State Board

of Elections, supra at 585,

6. Mr. Justice Douglas, in his Cardozo Lecture keomm

mfroex before the Association of the Bar of the City of New York

spoke of the duty of new Justices in relation to stare decisis:

"The place of stare decisis in constitutional law
is even more tenuous. A judge looking at a con-
stituational decision may have compulsions to revere
past history and accept what was once written. But
he remembers above all else that it is the Constitution
which he swore to support and defend, not the gloss
which his predecessors may have put on it. So he
comes to formulate his own views, rejecting some
earlier ones as false and embracing others. He
cannot do otherwise unless he lets men long dead
and unaware of the problems of the age in which he
lives do his thinking for him.

"This re-examination of precedent in
constitutional law is a personal matter for each
judge who comes along. When only one new judge
is appointed during a short period; the unsettling
effect in constitutional law may not be great, But
when a majority of a Court is descassemkiyx
suddenly reconstituted, there is likely tobe a
substantial unsettlement. There will be unsettle-
ment until the new judges have taken their positions
on constitutional doctrine. During that time - which
may extend a decade or more - constitutional law
will be in a flux, This is the necessary consequence
of our system and to my mind a healthy one, "'

The Record of the Association, Vol. 4 (1949),
pp. 152-179,
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No. 72-75 GEORGIA v. UNITED STATES

MR. JUSTICE POWELL concurring in dissenting opinion
of MR, JUSTICE WHITE,

For the reasons stated in his opinion, I agree with Mr,
Justice White that the Attorney General did not comply with § 5 of
the Voting Rights Act of 1965, and that therefore Georgia's reapportion-
ment act should have been allowed to go into effect. It is indeed a
serious intrusion, incompatible in a fundamental sense with the basie
structure of our system for federal authorities to compel a state
to submit its legislation for advance review. As a minimum, assuming
the constitutionality of the Aet, the Attorney General should be
required to comply with its explicitly and to invoke its provisions
only when he is able to make an affirmative finding rather than an
ambivalent one.

The constitutionality of this Aet, and particularly § 5 thereof,

has been upheld by a divided Court. South Carolina v, Katzenbach,




383 U, S, 301 (1988), Subsequent decisions have extended the

applieability of § 5 far beyond what reasonably may have been thought

to be its original intendment. See, e. g, Allen v. State Board of

Elections, 393 U. S, 544 (196 ). And in Perkins v. Matthews, 400

U.8. 379 {197_'1 the reach of § 5 was stretched to include

annexation, the racially neutral method long used (and often the only

method available)} of extending the boundaries of a city st to ameliorate

the inevitable economie problems resulting from locking an urban

community within a prescribed area. Untll such time as the Court

may be disposed to reconsider these far reaching decisions, they

are precednts binding upon the courts cailed upon to enforce and

Act and upon the states singled out by the Act., As this is my first

opportunity as a Justice of this Court to consider this Aect, and

particularly § 5 thereof, I deem it appropriate to record my conviction
that

that Mr, Justice Black was right in his view/sk § 5 "distorts" the

fundamentzl structure of the federal system so ¢learly prescribed



to those who wish to fmx refresh their understanding of the dual

gtructure of government established by the Constitution, I will

gquote anly the following excerpts:

"Section 5, by providing that some of the States
cannot pass state laws or adopt state constitutional
amendments without first being compelled to beg
federal authorities te approve their policies, so
distorts our constitutional structure of government
as to render any distinetion drawn in the Constitution
between state and federal power almost meaningless.

L B R

"Moreover, it seems to me that § 5 which gives
federal officials power to veto state laws they do
not like iFin direet conflict with the clear command
of our Constitution that '"The United States shall
guarantee to every State in this Union a Republican
Form of Government, ' 1 cannot help but believe that
the inevitable effect of any such law which forces
any one of the States to entreat federal authorities
in far-away places for approval of local laws before
they can become effective is to create the impres-
slon that the State or States treated in this way are
little more than conquered provinces. '' 383 U. 8,

at 358-360, 1

Lest 1 be misunderstood, I emphasize that I have no doubt

whatever as to the power of the Congress under the Fifteenth

Amendment to enact appropriate legislation to assure that the rights

of citizens to vote shall not be denied, abridged or infringed in any

way "'on account of race, color or previous condition of servitude, "



Indeed, in my view thers is more than the power to enact such

legislation, there is a duty. Nor am I insensitive to the fact that

various means, both overt and subtle, have been employed to deny

voting rights on racial grounds, and these indefemsible practices

have been more prevalent in some states and sections of our country

than in others.

My conviction that this § 5 of this Act 1s egregiously

uncomstitutional is not, therefore, in any respect related to disagreement

with the objective of assuring full equal opportunity to vote in every

state and political subdivision thereof. Rather, mym cbjections

are based solely on the constitutional infirmities in the way this

Act was drafted and the way it haa been construed. In was written,

in certain of its provisions, not as to type of national legislation

applicable to all states one would expect from the Federal Congress,

but to impose on a few states deemed to be the worst offenders

2
limitations and restraints not mdde applicable to other states.



which the Act is directed to seek, in advance, what in effect is an

advisory opinion from the federal government as to validity of their

legislative acts:

i Eil.f.
Wt is hard for me to believe that a justiciable
controversy can arise in the constitutional sense
from the desire by the United States government
or some of its officials to determine in advance
what legislative provisions a state may enact or
what constitutional amendments it may adopt. "
383 U. 5. at 357,

Moreover, opinions of this Court have added gloss to the Act

hardly intended by the Congress. In Perkins v. Matthews, a majority

of the Court, following the logic of the motk earlier decisions, extended
the Aet to apply to changes (1) in location of polling places, (ii) from
ward to at-large election of town alderman, and {iii) in munieipal
boundaries through soresxsx annexation, bringing into the city of

3
Canton, Mississippl, 2 meghigk negligible number of new voters,
In dissenting Mr, ¥k Justice Harlan commented that "the Court's

opinions in both Allen and this case are devold of evidence of a

legislative intent to go beyond the mtximiberex state's election law



In Allen, Mr. Justice Harian already had spoken of the
"pevolutionary innovation in American government' accomplished

by the Court's eonstruction of § 5. Allen v. State Board of Education,

supra, at 585, He went on to say:

"In moving against "tests and devices’ in § 4 [the Act]
Congress moved only against those techniques that
prevented Negroes from voting at all. Congress did
not attempt to restructure state governments. The
Court now reads § 5, however, as vastly increasing
the sphere of federal intervention beyond that
contemplated by § 4, deapite the fact that the two
provisions were designed simply to interlock.

T

*The Court's construction of § 5 18 even more
surprising in light of the Act's regional application,
For the statute, as the Court now construes it, deals
with a problem that is national in scope. 1 find it
especially difficult to believe that Congress would
single out a handful of states as requiring stricter
federal supervision concerning their treatment of a
problem that may well jx be just as serious in parts
of the North as it is in the South, " 383 U, 5, at

585, 586, (Italics supplied)

I would have thought, until the Court spoke in Allen that

Mr, Justice Harlan's point was unanswerable. The Act, by iis
language and history, was directed aghinst the "tests and devices"

and other techniques (notably "literacy testa™ and "poll tn:nn"}_



:
employed most frequently, but not soley, in some of the southern
states to deny the right of minorities to vote. But § 5 has now been
held to apply to conduct which is common to all of the states;
annexation and reapportionment, most sixx significantly; but also
to relocating polling places (a necessity as population shifts within
a city or county), to changes from ward to at-large elections of city
or town concilmen (2 reform in municipal government long recom-
mended by leading authorities, especially for small and medium
size communities), and to any shift from single to multi-member
elections of state legislators. These commonplace changes, often
essential to meet neutral and non-racial needs, are not imben
unique to the few states sk singled out as the targets of this
diseriminatory legislation. They are as national in usage as state

4
and local government itself,

In cases involving close and difficult questions of

constitutional law, I normally feel bound to follow prior decisions



8.
a majority wishes to reexamine and reconsider the constitutional
forwmeex issue, There is often merit to finality of deeision even with
respect to a dublous resolution of a constitutional question, especially
where - by legislation or otherwise - our nation has adjusted to the
decision, But it seems to me, for the reasons expressed by Justices
Black and Harlan, and never adequate answered, that the sustaining
of § 5 of this Act, and its expanded interpretation, do constitute a

5
"revolution innovation in American government”, A reconsideration

8
of these cases is overdue.
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FOOTNOTES

1. Mr, Justice Black also smmxxined commented in one
of hia fooinotes that: "'The requirement that States come to
Washinpgton to have their laws judged is reminiscent of the deeply
resented practices used by the English Crown in dealing with the

American colonies, " 383 U, 8. at 359, note 2.

A4 m Auen f\ fafePlant'ot pidgyilg,
at 5’95, Mr. Justice Black addruudw

the punitive nature of a federal statute which singles out a few

states in a manner which he described as ""reminiscent of old

reconstruction days', going on the say that: ''I had thought that the

whole nation had long since xrepemiast repented of the application of

this 'eonquered province' concept. :"'\Nn one ¢an doubt the correctness
b

of Mr. Justice Black's further statement that the Constitution would

never have been ratified, nor the original Soizisex Colonies

*willing to agree to & constitution that gizex gave the federal govern-

ment power to force one Colony to go through such onerous procedurs

while all the other former Colonies, now supposedly its sister states,

were allowed to retain dedr full sovereignty. ' Ibid, at 598.



3. Three spparate, and minor changes, in the city's

boundaries by annexation, were found to violate the Act. One of

these added 46 Negro voters, and no white voters; the second

added 28 Negro voters and 187 white voters; and the final annexation

added 8 Negro voters and 144 whites - making a total of 82 new Negro

voters and 331 new white voters in a city the vating population of

which totaled 2, 794 Negro voters and 2, 052 white voters, The

xex result, held to be invalid, was no alteration of the racial

balance of volting strength, Perkins, supra, dissenting opinion of

Mr. Justice Black, at 403, 404,

4. Who could suggest seriously, for example, that
annexation or changing a ppexEnk precinet polling location in
Cairo, Illinois, or Gary, Indiana - or indeed in almost any other
eity - might not "have the effect of denying or abriding the right
to vote on account of race" (§ E;tn the same extent as such an

event might have in the few states selected for this unique federal



9, Mpr, Justice Harlan dissenting, Allen v, State Board

of Elections, supra at 586,

8. Mr, Justice Douglas, in his Cardozo Lecture fommx

batwwx before the Association of the Bar of the City of New York

gpoke of the duty of new Justices In relation to stare decisis:

"The place of stare decisis in constitutional law
is even more tenuous, A judge locking at a con-
stituational decision may have compulsions to revere
past history and aceept what was once written, But
he remembers gbove all else that it iz the Constitution
which he swore to support and defend, not the gloss
which his predecessors may have put on it. So he
eomes to formulate his own views, rejecting some
earlier ones as false and embracing others, He
cannot do otherwise unless he lets men long dead
and unaware of the problems of the age in which he
lives do his thinking for him,

"This re-examination of precedent in

¢constitutional law is a personal matter for each c
judge who comes along, When W
iz appointed during a short period; The unaettling

effect in constitutional law may not be great. But
when & majority of & Court is deccemisewidyx
suddenly reconstituted, there is likely to be a
substantial unsettlement., There will be unsettle -
ment until the new judges have taken their positions
on constitutional doctrine. During that time - which
may extend a decade or more - constitutimal law
will be in 2 flux. This ia the necessary consequence
of our system and to my mind & healthy one,

The Record of the Association, Vol, 4 (1949),

pp. 152-179,



Indeed, in my view there is more than the power to enact such
legislation, there is a duty. Nor am I insengitive to the fact that
various means, both overt and subtle, have been employed to deny
voting rights on racial grounds, and these indefensible practices
have been more prevalent in some states and sections of our country
than in ofhers.

My conviction that twie § 5 of this Act is egregiously
unconstitutional is not, therefore, in any respect related to disagreement
with the objective of assuring full equal opportunity to vote in every
gtate and political subdivision thereof, Rather, mym objections
are based solely on the constitutional infirmities in the way this
Act wag drafted and the way it has been construed. In was written,

Hoal
in certain of its provisions, not as hﬂ type of national legislation
applicable to all states one would expect from the Federal Congress,
ut to impose on a few states deemed to be the worst offenders

2
limitations and restraints not made applicable to other states.

— s

addition, as ‘Mr. Justice Black, §5 ofthe Actis | ?/
& L. -ﬁff/mwwf % }

few states
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whith-the-Actis-directed-be seek, in advance, what in effect is an'
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advisory opiniph from the federal government as tuj:ralidity of thei

legislative acts: S

controversy ¢an arise in thé constitutional sepse

% is hard for me to believe that a justiciable \ Z
from the desire by the Upited States government

383 U.S. at 3567.

N

Moreover, opinions of this Cjourt have added gloss to the Act
e

hardly intended by mw_@gﬁgﬁjl Perkms(im, a majority
i A i e

g, extended

the Act to apply to changes (1) in location of polling places, (il) from
ward to at-large election of town alderman, and {iii) in municipal
boundaries through sxomemxzx annexation, bringing into the city of
_Zler
Canton, Mississippi, a oeghigk neglicible number of new voters.

In dissenting Mr. ¥k Justice Harlan commented that "the Court's

opinions in both Allen and this case are devold of evidence of a

legislative intent to go beyond the stakel»=ex state's election law

and to reach mhiters such as annexations, which affecting voting

%

only incidentally and peripherally. " Perkins, supra, at 398,




7.
employed most frequently, but not soley, in some of the southern
states to deny the right of minorities to vote., But § b has now been
held to apply to conduct which is common to all of the states; ELb
annexation and reapportionment, most =itk significantly; but also
to relocating polling places (a necessity as population shifts within
a city or county), to changes from ward to at;large elections of city
or town concilmen (a reform in municipal government long recom-
mended by leading authorities, especially for small and medium
size communities), and to any shift from single to multi-member
elections of state legislators. These commonplace changes, often
essential to meet neutral and non-racial needs, are not inben

Yargedad £
unique to the few stateaﬁmbéﬁ—mw this

discriminatory legislation. They are as national in usage as state

4
and local government itself,

In-eases-involvingelose-and-diffienltquestionmsof

ctonstitatiemal Taw, I normally feel bound to follow prior decisions



8.

a majority wishes to reexamine and reconsider &? constitutional
jmoowex issue, There is efien merit to finality of decision even with
respect to a dublous resolution of a constitutional question, especially
where ~ by legislation or otherwise - our nation has adjusted to the
decision. But it seems to me, for the reasons expressed by Justices
Black and Harlan, and never adequate answered, that the sustaining
of § b of this Act, and its expanded interpretation, do constitute a

5
”re?ulutionaﬁnnvatiﬂn in American government", A reconsideration

]
of these cases is overdue.
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No, 72-75 GEORGIA v. UNITED STATES

MR. JUSTICE POWELL concurring in dissenting opinion
of MR. JUSTICE WHITE.

For the reasons stated in his opinion, Iagree with Mr.
Justice White that the Attorney General did not comply with § 5 of
the Voting Rights Act of 1965, and that therefore Georgia's reapportion-
ment act should have been allowed to go into effect., It is indeed a
serious intrusion, incompatible in a fundamental sense with the basic
structure of our system,for federal authorities to compel a state
to submit its legislation for advance review. As a minimum, assuming
the constitutionality of the Act, the Attorney General should be

required to comply with 1t* explicitly and to invoke its provisions

only when he is able to make an affirmative finding rather than an

ambivalent one.

The constitutionality of this Act gan

has been upheld by a divided Caur& South Carolina v. Katzenbach,



Gete?
383 U. 8. 301 IIBEE}A Bubsequent decisions have extended the

applicability of § 5 far beyond what reasonably may have been thought

to be its original intendment. See, e.g., Allen v. State Board of

Elections, 303 U.S. 544 (196 ), Amdin Perkins v. Matthews, 400
U.8. 379 (197 ), the reach of § 5 was stretched to include

annexation, the racially neutral method long used (and often the only
method available) of extending the boundaries of a city & to ameliorate
the inevitable economic problems resulting from locking an urban
community within a preseribed area. Until such time as the Court

may be disposed to reconsider these far reachi:_xg decisions, they

'S
are precedilts binding upon the courts called upon to enfnrc% G

L«‘Zl_- 'ffﬁ# Pl
Act and upon the states gingled out b:"',lt As this is my first

opportunity as a Justice of this Court to consider this Aet, and

b == E
o
particularly § 5 thereof, I deem it appropriate to record my conviction

that
that Mr, Justice Black was right in his view/mk § 5 "'distorts" the

fundamental structure of the federal system so clearly prescribed

1

by the Constitution.
/




mﬁ Lest I be misunderstood, I emphasize that I h*lave no doubt
as to the power of the Congress under the Fifteenth Amendment to
enact appropriate legislation to assure that the rights of citizens
to vote shall not be denied, abridged or infringed in any way "on
account of race, color or previous condition of servitude, "
Indeed, in my view there is more than the power to emcfsuch
legislation, there is a duty. Nor am I insensisilive to the fact that
various means, both overt and subtle, have been employed to deny
voting rights on racial grounds, and these indefensible practices
have been more prevalent in some states and sections of our country
than in others.

My conviction that § 5 of this Act is egregiously unconstitutional
is not, therefore, in any respect related to disagreement with the
objective of assuring full equal opportunity to vote in every state

and political subdivision thereof. Rather, my objections are



based solely on the constitutional infirmities in the way this

WM )
Act was dradfied and the way it has been construed. 1It was written
LFP,Jr.:psf 4/19/73 Rider A, p. 4 Ga. v, U.8.

As Mr. Justice Black stated, the power vested in federal
officials to veto state laws in advance of their effectiveness
"distorts our constitutional structure of government,” Allen,
supra, at 358, Moreover, the Act is unprecedented in the sense
that it imposes on a few selected states, deemed to be the worst
offenders, limitations and prior r?straints not made applicable to

2
other states,

b
of new voters. In dissenting Mr. Justice Harlan commented

that "the Court's opinions in both Allen and this case are devoid
of evidence of a legislative intent to go beyond the state's
election law and to reach matters such as annexations, which

affectgﬁ‘é vnting_ only incidentally and peripherally, " Perkins,

supra, at 388,
v



I would have thought, until the Court spoke in Allen and
Perkins, that Mr, Justice Harhn's;ﬂﬂ&was unanswerable, The
Act, by its language and history, was directed againsIt the "tests
and devices' and other techniques (notably "literacy tests' and
"poll taxes'') employed most frequently, but not solely, in some

av- Ay s

of the southern states to denyﬂthe right of minorities to vote. But

§ 5 has now been held to apply to conduct which is common to all

of the states; to annexation and reapportionment, most significantly;

but also to relocating polling k places (a necessity as apm population

shifts within a city or county), to changes from ward to at-large

elections of city or town councilmen (a reform in munieipal

government long recommended by leading authorities, especially

for small and medium size communities), and to any shift from

gingle to multi-member elections mx of state legislators. These

commonplace changes, often essential to meet neutral and non-
Hec

racial needs, are not unique to the few states targeted byﬁdiscrimmatnry

legislation. They are as national in usage as state and local govern-

4
ment itself.



I normally feel £ bound to fnllnw‘priiar decisions of the
Court with which I disagree unless and until at least ;2 majority
wishes to reexamine and reconsider a constitutional issue.
There is merit {o finality of decision even with respect to a dubious
resolution of a constitutional question, especially where - by beges
Jagies le gislati-::.fn or otherwise - our nation has adjusted to the
decision, But it seems to me, for the reasons expressed by Justices
Black and Harlan, and never adequately answered, that the
mubxiim sustaining of § 5 of this Act, and its expanded interpretation,

b
do constitute a ¥ "revolutionary innovation in American government",

N
j i @ 6
A reconsideration im erdue.

A
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3,. a Three separate, and minor changes, in the city's
boundaries by annexation, were found to violate the Act. One of
these added 46 Negro voters, and no white voters; the second

added 28 Negro voters and 187 white voters; and the final annexation
added 8 Negro voters and 144 whites 5 making a total of 82 new Negro
voters and 331 new white voters in a city the voting population of
which totaled 2, 794 Negro voters and 2, 052 white voters. The

xun result, held to be invalid, was no alteration of the racial

balance of voting strength, Perkins, supra, dissenting opinion of

Mr. Justice Black, at 403, 404.

L{/@ In Allen, Mr. Justice Harlan already had spoken of the
"pevolutionary innovation in American government™ accomplished

by the Court's construction of § 5. Allen v. State Board of Education,

supra, at 585, He went on to say: \

"In moving against 'tests and devices' in § 4 [the Act]
Congress moved only against those techniques that
prevented Negroes from voting at all. Congress did
not attempt to restructure state governments, The
Court now reads § 5, however, as vastly increasing
the sphere of federal intervention beyond that
contemplated by § 4, despite the fact that the two
provisions were designed simply to interlock.



¥ %k % %

"The Court's construction of § 5 is even more
surprising in light of the Act's regional application.
For the statute, as the Court now construes it, deals
with a problem that is national in scope. I find it
especially difficult to believe that Congress would
single out a handful of states as requiring stricter
federal supervision concerning their treatment of a
problem that may well jx be just as serious in parts
of the North as it is in the South. ' 383 U. 8. at

585, 586, (Italics supplied)

-7/ ﬁ Who could suggest seriously, for example, that
annexation or changing a pxexewk precinet polling location in
Calro, Mlinols, or Gary, Indiana - or indeed in almost any other
city - might not "have the effect of denying or ahridl.ifng the right
to vote on account of race’ (§ 5) to the same extent as such an

event might have in the few states selected for this unique federal

overseeing of state and local legislative action,



4, 1.

(, # Mr, Justice Harlan dissenting, Allen v. State Board

of Elections, supra at 585,

qé Mr., Justice Douglas, in his Cardozo Lecture fmommx

kefroex before the Association of the Bar of the City of New York

spoke of the duty of new Justices_ in relation to stare decisis:

""The place of stare decisis in constitutional law
is even more tenuous. A judge looking at a con-
stituational decision may have compulsions to revere
past history and accept what was once written, But
he remembers above all else that it is the Constitution
which he swore to support and defend, not the gloss
which his predecessors may have put on it, So he
comes to formulate his own views, rejecting some
earlier ones as false and embracing others. He
cannot do otherwise unless he lets men long dead
and unaware of the problems of the age in which he
lives do his thinking for him.

""This re-examination of precedent in
constitutional law is a personal matter for each
judge who comeg along. When only one new judge
is appointed during a short period; the unsettling
effect in constitutional law may not be great, But
when a majority of a Court is dmsxsuddemibox
suddenly reconstifuted, there ig likely to be a
substantial unsettlement. There will be unsettle-
ment until the new judges have taken their positions
on constitutional doctrine. During that time - which
may extend a decade or more - constitutional law
will be in a flux. This is the necessary consequence
of our system and to my mind a healthy one, "

The Record of the Association, Vol, 4 (1949),
pp. 152-179,




‘( 9”“531' (ﬂ)

%‘Jr?»;?z

No, 72-75 GEORGIA v, UNITED ETATES

MR. JUSTICE POWELL, dissenting.

For the reasons stated in his opinion, I agree with
MR. JUSTICE WH ITE that the Attorney General did not comply
with § 5 of the Voting Rights Act, 42 U.S.C. §1973c, and that
therefore Georgia's reapportionment act should have been
allowed to go into effect, It is indeed a serious intrusion,
incompatible with the basic structure of our system, for federal
authorities to compel a State to submit its legislation for advance

=
review, As a minimum, assuming the constituticnality of the
Act, the Attorney General should be required to comply with it

explicitly and to invoke its provisions only when he is able to

make an affirmative finding rather than an ambivalent one,



GEORGIA v, UNITED STATES

Footnote

* As Mr. Justice Black stated, the power vested in federal

officials under § b of the Act to veto state laws in advance of their

effectiveness "distorts our constitutional structure of government.™

South Carolina v. Katzenbach, 383 U.5, 301, 358 {(1966) {dissenting

opinion), A similar appraisal was made by Mr, Justice Harlan,
who characterized § 5, as construed by the Court, as '"a revolu-

tionary innovation in American government,” Allen v, Board of

Elections, 393 U.S8. 544, 585 (1969} (concurring in part and dis-
senting in part}, Ihave no doubt as to the power of the Congress
under the Fifteenth Amendment to enact appropriate legislation to
assure that the rights of citizens to vote shall not be denied, abridged
or infringed in any way "'on account of race, color, or previous con-
dition of servitude,” Indeed, in my view there is more than a power
to enact such legislation, there is a duty. My disagreement is with
the unprecedented requirement of advance review of state or local
legislative acts by federal authorities, rendered the more noxious by

its selective application in only a few states.
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Me. JusticE WHITE, dissenting.

Section 5 of the Voting Rights Act of 1865 provides
that & State may not put into effect any change in voting
qualifieations or voting standards, practices or procedures
until it either procures a declaratory judgment from
the United States Distriet Court for the Distriet of Co-
lumbia to the effect that the alteration does not have the
purpose and will not have the effect of denying or abridg-
ing the right to vote on aceount of race or color or sub-
mite the alteration to the Attorney General and an ob-
jection has not been interposed by that official during
the ensuing 60 days. In this case, the Attorney General
interposed an objection on March 24, 1972, to the March
9 reapportionment plan of the Georgia House of Rep-
resentatives and shortly thereafter sued to enjoin the
use of that plan on the ground that the State had ob-
tained neither the approval of the Attorney General nor
that of the Distriet Court, The District Court held § 5
was applicable to changes in state apportionment plans
and that the section prevented the March 9 reapportion-
ment from going into effect.

I agree that in the light of our prior cases and con-
pressional reenactment of § 3, that seetion must be held
to reach state reapportionment statutes. Contrary to
the Court, however, it is my view that the Attorney Gen-
eral did not interpose an ohjeetion contemplated by § 5
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and that there was therefore no barrier to the March
reapportioninent. going into efect,

It i3 arguable from the sparse langusage of the Aet,
which merely savs that the Btate's modifieation will go
into effect unless the Attorney General enters an objee-
tion, that any objection whatgoever filed by that official
will suffice to foreclose effectiveness of the new legislation
and force the Btate into the District Court with the burden
of proving that its law iz not unconstitutional, I can-
not believe. however, that Clongress intended to vigit upon
the States the eonsequences of such uncontrolled dizere-
tion m the Attorney (General. Suorely, objections by the
Attorney General would not be walid if that otheer con-
sidered himself too busy to give attention to §5 sub-
miszions and simply decided to object to all of them, to
one out of 10 of them or to those filed by Btates with
governors of a different political persuasion, Neither, 1
think, did Congress anticipate that the Attorney General
could discharge his statutory duty by simply stating that
he had not heen persuaded that a proposed change
in oleetion procedures would not have the forbiddon
diseriminatory effeet, It is far more realistic and reason-
able to assunme that Congress expected the Attorney Gen-
eral to give his careful and good faith to § 5 submissions
and within G0 days after receiving all information he
deens necessary, to make up hiz mind as to whether the
proposed change did or did not have a digeriminatory
purpose or effect and if it did, to object thereto,

Although the constitutionality of §5 has long snce
been upheld, South Carolina v, Katzenbach, 383 U. 5.
301 (1966), it remains a seripus matter that a sovereign
State must submit its legislation to federal authorities
before it may take effoet. It is even more serious to in-
sist that it initiate litigation and earry the burden of
proof as to constitutionality simply because the State
has employed & particnlar test or deviee and 3 sufficiently
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low pereentage of its citizens has voted in its elections.
And why should the State be foreed to shoulder that
burden where its proposed change i8 20 colorless that the
country’'s highest legal officer professes his inability to
make up his mind as to its legality? If he is to object,
must he not himself conclude that the proposed change
will have the forbidden purpose or effect? Given such a
proper objection, the matter would take on a familiar ad-
versary cast; snd there would then appear to be solid
basis—at least the probable cause that a federal charge
usually imports—for insisting on judicial elearance.
Moreover, the izsues between the Btate and the United
States, as well as the litigative burden the Btate would
have to bear, could be known and examined and intelli-
gent decision made as to whether to institute suit in the
Diatriet Court. As it is, the State may be left more or
less at sen; for the Attorney General need merely an-
nounce that he is not at all convineed that the law
subinitted to him is not discriininatory,

My idea ns to the obligation of the Department of
Justice with respeet to a submission under § 5§ is similar
to what Congress itself hes providerd in § 4, TUnder that
provigion, & State otherwise covered by the Aet can
terminate eoverage ag to it by securing a declaratory
judgment that no discriminatory test or device has been
used during the past 10 years, In that litigation, the
section goes on to provide, the Attorney General must
congent to the entry of sueh a judgment if “he has no
reasonn to believe” that a discriminatory test or device
has been used during the 10 years preceding the filing of
the action. Thus, in even the far more important con-
text of determining whether a State is in any respect
covered by the Aet, the Attorney General, if he is to
object to a decree favorable to the State, must have rea-
son to believe, and so state, that tests or devices with
the prohibited effect have been emploved in the past,
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Surely, where the issue iz not termination, vel non, but
the purpose and effect of a single statute, regulation or
other modification of voting procedures, it is not un-
toward to insist that the Attorney General not object
to the implementation of the change until and unless he
has reason to believe that the amendment has the pro-
hibited purpose or effect, He should not be able to
object by simply saying that he cannot make up his mind
or that the evidence is in equipaise.
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Ag Mr, Justice Black stated, the power vested in federal
officials to veto state laws in advance of their effectiveness
"'distorts cur constitutional structure of government.” Allen,
supra, at 358, Moreover, the Act is unprecedented in the sense
that it imposes on a few selected states, deemed to be the worst
offenders, limitations and prior restraints not made applicable to

other at:tea.z
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2. In Allen, supra, at 585, Mr, Justice Black addressed
the punitive nature of a federal statute which singles out a few
states in a manner which he described az "reminiscent of old
reconstruction days, ' going on to say that: "I had thought that
the whole nation had long since repented of the application of

this 'conquered province' concept,"
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MR. JUSTICE POWELL, dissenting.

For the reasons stated in his opinion, I agree with
MR, JUSTICE VH ITE that the Attorney General did not comply
with § 5 of the Voting Rights Act, 42 U.S8.C, § 1973¢, and that
therefore Georgia's reapportionment act should have been
allowed to go into effect, It is indeed a serious intrusion,
incompatible with the basic structure of our system, for federal
authorities to compel a State to submit its legislation for advance
reﬂew.* As a minimum, assuming the constitutionality of the
Act, the Attorney General should be required to comply with it
explicitly and to invoke its provisions only when he is able to

make an affirmative finding rather than an ambivalent one.
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Footnote

* As Mr, Justice Black stated, the power vested in federal

officials under § 5 of the Act to veto state laws in advance of their

effectiveness "'distorts our constitutional structure of government,"

South Carolina v, Katzenbach, 383 U.5, 301, 358 (1866) (dissenting

opinion). A similar appraisal was made by Mr. Justice Harlan

who characterized § 5, as construed by the Court, as "a revolu-

tionary innovation in American government.'" Allen v. Board of

Elections, 393 U.8. 544, 585 (1969) (concurring in part and dis-
senting in part). Ihave no doubt as to the power of the Congress
under the Fifteenth Amendment to enact appropriate legislation to
assure that the rights of citizens to vote shall not be denied, abridged
or infringed in any way "on account of race, color or previous con-
dition of servitude,” Indeed, in my view there is more than a power

to enact such legislation, there is a duty. My disagreement is with
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Mg. JusTice Powerrn, dissenting.

For the reazong stated in his opinion, I agree with
Mer. Jugrice WHITE that the Attorney General did not
comply with §§ of the Voung Rights Aet, 42 T, 8, C.
£ 1973, and that therefore Georgia's reapportionment
act should hayve been allowed to go into effeet. It ig
indeed & serfous intrusion, incompatible with the basie
structtre of our system, for federal authorities to eompel
8 State to submit its legislation for advance review®

*43 3Tr, Juatice Blaek stated, the powtr veated w federal cfficials
under & 5 of the Act to veto state laws in sdvance of their effective-
nese "distorte: our eongtitutional sreneture of government”  Sewth
Carofing v. Katzenbach, 358 17 5. 304, 358 (19686) (dissenting oplao-
ion). A similar appraisal wae made by Br. Justior Harlan, who
characteriand & G, as eonstrued by the Court; sz “n revolotionury
ihoovation in Ameticun government,” Allen v, Bowrd of Blections,
393 U.3 544, 585 (193%) (comcurring in part and dissenting o
port]. I have no doubt us to the power of the Congress under the
Filteenth Amendment to enact approprinte leglelation to assure that
the vights of citizsens to vote shell not be demied, abridged or in-
fringed 1 any way “on sceeunt of race oolor, or previous condition
of servitnde” Indeed, in my wview there & tnore than & power to
enact such legidlarion, thers is g diuty, Wy disagreement is wich the
wnprecedented requirement of advance review of srate or loeal lerisla-
tive ncts by federal anthorities, rendersd the mare noxions by Ity
gelective application in only a few Biatés,
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As a minimum, assuming the constitutionality of the Act,
the Attorney General should be required to eomiply with
it explicitly and to invoke its provisions only when he is
able to make an affirmative finding rather than an
ambivalent one,
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Mg. Joarice Powenr, dissenting.

For the reasons stated in his opiniom, T agres with
Mg. JusTics WHITE that the Attorney General did not
eomply with §5 of the Voling Rights Act, 42 U, §, C.
§1973¢, and that therefore Georgia’s reapportionment
aet should have heen allowed to go intg effect. It is
indeed a serious intrusion, ineompatible with the basic
strueture of our systetn, for federal authorities to compel
g State to submit its legislation for advanrce review ™

*Az Mr, Justice Bluck stated, the power vested in federal cfficials
under § 5 of the Act to veto state laws it advatics of their effsctive-
ness “distorts our eonstifutional strocture of government” Soufh
Caroling v. Kalzenbaeh, 353 U, 2. 301, 3568 (1966) {dissenting opin-
ion), A similar appraisal wes mede by Mr. Justice Harlan, wha
charncterized § 5, as constrted By the Court, sz “a rovelulionary
innovation m American government." Allen v, Board of Elections,
393 10 8. 5dd. 385 (1989} (concurring in part and disgsenting in
part). T have po doubt 22 to the power of the Congress under the
Fifteenth Amendment to enaet appropriate legislation to asmre that
the rights of cilizend to vote shall ool be denied, abrideed or in-
frinped in any way “on account of race, color, or previous condilion
of servitude.” Indeed, in my view thers i@ more then @ power to
enact such lemslation, there i= o duty. My disngresment is with the
unprecedented reguirement of advance roview of stote or local legisla-
tive arte by federal authorities, rendered the more moxpns by itz
gelective application in only & few States,
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As a minimum, assuming the constitutionality of the Act,
the Attorney General should be required to eomply with
it explicitly and to invoke its provisions only when he is
eble to make an affirmative finding rather than an
ambivalent one,
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Mr, Jugricr Powery, dissenting.

For the reasons stated in his opinion, I agree with
Mg. Jusmice Witttk than the Attorney General did not
comply with § 5 of the Voting Rights Act, 42 T. 8. C.
§ 1973¢, and that therefore Georgia's reapportionment
act should have been allowed to go into effect. It is
indeed a #erious intruston, imcompatible with the basie
stricture of gur gystem, for federa]l authorities to compel
a State to submit its legislation for edverce review.*

#Ag M. Justice Black stated, the power vested in federal officisle
under § 5 pf the Act to vero state laws in advanes of their effcetive-
negz: “distorty our constitutionsl straciure of government.”  Sowth
Claraling v. Kotzenbach, 383 17, 8, 801, 858 (1968) {dissenting opin-
ion), A smilar approjsal was made be Mr. Tustiee Hatlan, who
charnererized § 8, as consimed by the Courr, as ' revolutinnary
innovation in American government.” dAfen v. Boord of Blections,
03 T, 8 544, 555 (198B) {eoncurring in part amd dissenting in
part}. I have no doubt as to the power of the Congress under the
Filteenth Amendment to enaet appropriate leglslation to pssure that
the mights of cirizgens to vote shall not be demied, sbridged or in-
fringed in amy way ‘‘on account of race; color, or previous condiliom
of servitude® Tndeed, in my vicw there i more than 5 power to
enget such lerislntion, thete 12 8 duty. Xy disagreement is with the
unprecedented requiremeant of pdvance review of state or locnd legiala-
tive aets by federal authorities, rendered 1le more noxons by 2
selective application in only a few States)

acl )

the Northern Distriet of
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Ag & minimum, assuming the constitutionality of the Aect,
the Attorney General should be required to comply with
it explicitly and to invoke its provisions only when he is
able to make an affirmative finding rather than an
ambivalent one,
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Mr. Juerice PowrplL, dissenting.

For the reasons stated in his opinion, I agree with
Mz. Justice WHITE that the Attorney General did not
comply with §5 of the Voting Rights Aet, 42 U, 8, C.
§1973¢, and that therefore Georgia's reapportionment
act should have been alldwed to go into effect. It is
indeed a serious intrusion, incompatible with the basic
gtructure of our system, for federal authorities to compel
8 State to submit its legislation for advance review.*

*4= Mr, Juetice Black stated, the power vested in federal ~ficinls
under § & of the Agt ta veto stare laws in advance of their effective-
nesg “distorts our eonstitutionsl structure of government.” Soufh
Carcling v, Kateenbaok, 383 17, 8, 301, 35% (196) (dissenting opin-
ion), A similar appraisal wos made by Mr. Justice Ilarlan, whe
characterized &5, a= construed by the Courd, as "a revelutionary
innovetion in American government.”  Allen v. Board of Elections,
503 17, B. 544, 585 (1969) (concurring in part and dissonting in
part)., I have no doubi ns o the power of the Congress under the
Fifteenth Amendment to enact appropriate legislalion (o assure that
the rightz of citizens to vote shall oot be denied, abrideed or in-
fringed 1 any way “on sccount of race, color, or proviens condition
of servitude,” Indeed, in my view thers 1= more than o power to
enact such legislation, there is o duty., My disagreement iz with the
unprecedented roguirement of advonce review of state or lockl leglala-
tive mots by federsl authorities, rendered the more noxious by its
gelective application in cnly a fow States,
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Az a minimum, asguming the constitutionality of the Act,
the Attorney General should be required to comply with
it explieitly and to invoke its provisions only when he is
able to make an affirmative finding rather than an
ambivalent one,
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Mg, Justice PowEeLL, dissenting.

For the reaspns stated in his opinion, I agree with
Mg. Justice WHITE that the Attorney General did not
comply with § 5 of the Voting Rights Act, 42 T, 8. C.
£ 1673¢, and that therefore Georgia's reapportionment
act should have been allowed to go into effect. It is
indeed a serigus infrusion, incompatible with the basie
structure of our system, for federal authorities to eompel
8 State to submit its legislation for advance review.®

*#4= Mr. Justice Black stated, the power vested in federal oficinls
under § 5 of the Ac¢t to velo state lawe in advanee of their effective-
ness “distortz our eonstituripnnl gtrueture of government.” South
Coroling v, Katzenbach, 383 U, 8 301, 358 (1968) (di=senting opin-
inn). A similar oppraisal wes made by Mr, Justice Harlan, who
characterized § 5, us construed by the Court, s “a revolurionary
innovation in American government.” Allen v, Bogrd of Elections,
393 U, 8, 544, 585 (1969) (ronmeurring in part und dissenting in
part), I have no doubt ss to the power of the Congress under the
Fifteenth Amendment to enaet approprate legisation to assure that
the rightz of eitizens to vote ghall nol be denied. abrideed or in-
fringed in any way “on account of vace, eolor, or previons condition
of servitude,” Indeed, in oy view there is more than a power to
enaen such legidlation, there i o duty, My disagreement s with the
unprecedented requirernent of advunce review of state or locol legisla-
tive mers by foderal authoritics, rendersd the more hoxious hy irg
galentive application in only & few Btates

APR 26 BB
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Ag a minitnum, assinming the constitutionality of the Aet,
the Attorney General should be required to eomply with
it explicitly and to invoke its provisions only when he is
able to make a&n affirmative finding rather than an
ambivalent one,
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Mge. Jusrice Powery, dissenting.

For the reasons stated in his opinion, T agree with
Mer. Juerice Wrire that the Attorney General did not
eomply with § 5 of the Voting Rights Act, 42 U, §. C.
£1973¢, and that therefore Georgia's reapportionment
act should have been allowed to go into effect. It is
indeed a serious intrusion, ineompatible with the basic
structure of our system, for {ederal authorities to eampel
a State to submit its legislation for advence review.®

#A= Mr, Justice Black asrated, the power vested in federal officials
under § 5 of the Act to veto stote [aws In sdvance of their effective-
nese “distarts our constitutional struerure of govornment.” South
Caroling v. Ketgenbach, 383 U. 8 301, 358 {1966) (disenting opin-
jond, A similar appraizal wes made by 3r. Justine Harlan, who
characterized §3, as construed by the Cuurt, 22 “a revolutivnary
innovation in American government," Allen v, Board of Elestions,
203 T, 8, 544, 585 (1960} (coneurring in part and dissenting in
party, T have no doubt as to the power of the Congréss under the
Fiftesnth Amendment to enact appropriate legislation to fsanre that
the rightes of citizenz to vote shall mot be demed, abridged or in-
fringed in any way "on account of race, ¢alor, or previous condition
of zervirnde.” Indeed, in my wiew thers i more than 8 power ta
enget auch fegislation, there iz o duty, Wy disagresment is with the
unprecedented requirement of sdvance review of state or loesl legisla-
tive mets by feders] aurhorities, rendered the more Boxiond by its
gelective npplication in only a few States,
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As a minimum, asguming the constitutionality of the Act,
the Attorney General should be required to comply with
it explicitly and to invoke its provisions only when he is
able to make an affirmative finding rather than sn
ambivalent one.
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Me. Juerics WHITE, with whom Mg. JusTice PowELL
and Mg, Justice Reawnquist join, dissenting.

Section 5 of the Voting Rights Act of 1965 provides
that a State may not put into effect any change in voting
quealifications or voting standards, practices or procedures
until it either procures a declaratory judgment from
the United States District Court for the District of Co-
lumbia to the effect that the alteration does not have the
purpose and will not have the effect of denying or abridg-
ing the right to vote on aceount of race or color or sub-
mits the alteration to the Attorney General and an ob-
jection has not been interposed by that official during
the ensuing 60 days. In this case, the Attorney General
interposed an objection on March 24, 1872, to the March
9 reapportionment plan of the Georgia Housze of Rep-
resentatives and shortly thereafter sued to enjoin the
use of that plan on the ground that the State had ob-
tained neither the approval of the Attorney General nor
thet of the Distriet Court, The Distriet Court held § 5
was applicable to changes in state apportionment plans
and that the section prevented the March 9 reapportion-
ment from going into effect.

I agree that in the light of our prior cases and con-
gressional reenactment of § 5, that section must be held
to reach state reapportionment statutes. Contrary to
the Court, however, it is my vigw that the Attorney Gen.
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eral did not interpose an objection contemplated by § 5
and that there was therefore no barrier to the March 9
reapportionment going into effect.

It is arguable from the sparse language of the Act,
which merely says that the State’s modification will go
into effect unless the Attorney General enters an objee-
tion, that any objection whatsoever filed by that official
will suffice to foreclose effectiveness of the new legislation
and force the State into the Distriet Court with the burden
of proving that its law is not unconstitutional. I can-
not believe, however, that Congress intended to visit upon
the States the consequences of such uncontrolled disere-
tion in the Attorney General. Surely, objections by the
Attorney General would not be valid if that officer con-
sidered himself too busy to give attention to &5 sub-
missions and simply decided to object to all of them, to
one out of 10 of them or to those filed by States with
governors of a different political persuasion. Neither, I
think, did Congress anticipate that the Attorney (ieneral
could discharge his statutory duty by simply stating that
he had not been persuaded that a proposed change
in election procedures would not have the forbidden
diseriminatory effeet. It is far more realistic and reason-
able to assume that Congress expected the Attorney Gen- ; 2 e
eral to give his careful and good faith}to § 5 submissions
and within 60 days after receiving all mformation he
deems necessary, to make up his mind as to whether the
proposed change did or did not have a discriminatory
purpose or effect and if it did, to object thereto.

Although the constitutionality of § 5 has long since
been upheld, South Carolina v. Katzenbnch, 383 U. 5.
301 (1966), it remains & gerious matter that a sovereign
State must submit its legislation to federal authorities
before it may take effect. It is even tnore serious to in-
sigt that it initiate litigation and carry the burden of
proof as to constitutionality simply beeause the State
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has employed a particular test or device and a sufficiently
low percentage of its citizens has voted in its elections.
And why should the State be forced to shoulder that
burden where its proposed change is so colorless that the
country’'s highest legal officer professes his inability to
make up his mind az to ite legality? If he is to object,
must he not himself conclude that the proposed change
will have the forbidden purpose or effect? Given such a
proper ohjeetion, the matter would take on & familiar ad-
versary cast; and there would then appear to be solid
basis—at least the probable cause that a federal charge
usually imports—for insisting on judicial clearance.
Moreover, the issues between the State and the United
States, as well as the litigative burden the State would
have to bear, could be known and examined and intelli-
gent decision made as to whether to institute suit in the
Distriet Court. As it iz, the State may be left more or
less At sea; for the Attorney General need merely an-
nounce that he is not at all convineed that the law
submitted to him is not diseriminatory.

My idea as to the obligation of the Department of
Jugtice with respeect to & submission under § 5 is similar
to what Congress itself has provided in §4, TUnder that
provision, a State otherwise covered by the Act can
terminate coverage ag to it by securing & declaratory
judgment that no diseriminatory test or device has been
used during the past 10 years. In that litigation, the
section goes on to provide, the Attorney General must
sonsent to the entry of such a judgment if “he has no
reason to believe” that a diseriminatory test or device
haas been used during the 10 years preceding the filing of
the action. Thus, in even the far more important eon-
text of determining whether g State is in any respect
covered by the Aet, the Attorney General, if he is to
object to a decree favorable to the State, must have rea-
son to believe, and so state, that tests or devices with
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the prohibited effect have been emploved in the past,
Burely, where the issue is not termination, vel non, but
the purpose and effect of a single statute, regulation or
other modifieation of voting procedures, it is not un-
toward to insist that the Attorney General not object
to the implementation of the change until and unless he
has reason to believe that the amendment hae the pro-
hibited purpose or effect. He should not be ahle to
object by simply saying that he eannot make up his mind
or that the evidence is in equipoise.
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On Appeal from the United
States Dhatriet Court for
the Northern Distriet of
(Georgia,

[May —, 1873]

Georgia et al, Appellants,
.

Thnited States,

Mg. Jusricm Powert, dissenting.

For the reasons stated in hia opinion, I agree with
Mg. JusTicu Wurre that the Attorney General did not
comply with §5 of the Voting Rights Aet, 42 U, 8. C.
§ 1873¢, and that therefore Georgis's reapportionment
act should have been allowed to gu into effect. Tt is
indeed & serious intrusion, incompatible with the basic
structure of our system, for federal authorities to compel
a Btate to submit its legislation for advance review.*

*Ag Mr, Justice Black stuted, the power vested in federsl afficinls
under § 5 of the Act o veto stare laws in advanee of their effective-
nezs “distorts our constitutional strucrure of govermment”  South
Claroling v, Katzenbach, 383 T, 8. 301, 358 (1968} (dissenting opin-
ion}. A similar sppraisal was made by Mr. Tustine Harlan, who
characterized § 3, as pongirued by the Court, as “a rvevolutionary
innovation in Ametiean government,” Allen v. Bogrd of Elections,
393 T, 8. 544, B85 (1BA0) (comeurring in part and disenting in
part}, I hnve no doubt ae to the power of the Congress under the
Fifteenth Amendment to enact appropriate legislation to assare that
the mights of ritizens to wvote shall not be denied, abridged or in-
fringed in soy way “on account of vace, color, or previeus eondition
of servitude.,” Indeed. In my view there i more than o power to
enact sueh legislntion, there is & duty. My disugresment is with the
unprecedented requirement of advanoe review of state or locu! legisla-
tave acts by federal authorities, rendered the more nexjous by lis
sceleerive application in only a fow Biates
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As g minimum, assuming the constitutionality of the Aet,
the Attorney General should be required to comply with
it explicitly and to invoke its provisions only when he is
able to mske an affirmative finding rather than an
ambivalent one,



- Nreioad ok

To: 1 n
S i
11
un
1
igulist
151} D -]
F
SUPREME COURT OF THE UNITED S(ELEEE MAY 41973
ND- ?2_?'5 Eecirﬂull tﬂd: —

Cn Appeal from the United
States Distriet Court for
the Northern Distriet of
Georgia.

Georgia et al, Appellants,
w
United ' States,

[May —, 1973]

Mg. Crier Justice Bumers, concurring,

I coneur in the result reached by the Court but I do
a0 under the mandate of Allen v. State Board of Elections,

303 U. 8 544 Tmiﬁ}. I have previously expressed my
reservations as to the correctness of that holding. See
Perking v, Matthews, 400 T, 8. 378, 307 (1971) (BrAck-
MUN, J., coneurring).
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Mgz, Jusmics PoweLL, dissenting,

For the reasonsz stated in his opinion, [ agree with
Mr. Justice WHiTe that the Attorney General did not
ecomply with § 5 of the Voting Rights Aect, 42 U. 8. C.
& 1073¢c, and that therefore Georgia’s reapportionment
act should have been allowed to go into effeet. It is
indeed a serious intrusion, incompatible with the busic
strueture of our system, for federal authorities to compel
a State to submit its legislation for advance review.*

*Az Mr. Justice Black stated, the power vested in federal officiale
under § 5 of the Act to veto state laws in advance of thelr efective-
negt “distort: our constitutienal structure of government,” Scuih
Tarofing v, Katzenbaek, 3583 T, 8, 301, 358 (1066) {divsenting opin-
jon). A similnr appraissl waos mode by Br. Justiee Harlan, who
characterized § 5, a2 construed by the Court, as “a revolutionary
mnovation i Ameriean government,”  Afen v, Board of Elections,
303 T, B Bh44, BR3 (1069) {concursing in part and dissenfing in
part]. I have no doubt sz to the power of the Congress under the
Fifteenth Amendment to enaet appropriate legislation to assure that
the rights of ecitizens to voto shall not be denied, sbrideed or in-
[ringed in any way “on account of race, color, or previons eondition
of servifude.” Indeed, m my view there 18 more thon o power to
enact sueh legilation, there 3 o duty. My dissgresment is with the
unprecedented requirement of ndvence review of atate of local legisla-
tive acts by federal anthorities, rendered the more noxigus hy its
selective application n only a few Btoates.
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As a minimum, assumning the constitutionality of the Act,
the Attorney General should be required to eomply with
it explicitly and to invoke its provisions only when ke is
able to make an affirmative finding rather than an
arnbivalent one.
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United States.
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Mg. JusTice PoweLL, dissenting.

For the reasons stated in hiz opinion, I agree with
Me. Justice WHrTE that the Attorney General did not
comply with § 5 of the Voting Rights Act, 42 U, 8, C.
§1973¢, and that therefore Georgia’s reapportionment
act should have been allowed to go into effect. It is
indeed a serious intrusion, ineompatible with the basic
structure of our system, for federal authorities to compel
o State to submit its legislation for advance review.*

*Ag Mr. Justice Block stated, the power vested in fedemil officials
under § & of the Act to veto atate laws in advance of their effective-
nesa “distorts onr constitutional strueture of government.” South
Caroling v, Katzepbach, 385 T, B, 301, 358 {1008} {dissenting opin-
ion), A similar apprai=al was made by 3Mr, Justice Hudan, whe
charneterized § 6, a8 eonstrued by the Court, as "s revolutionary
innovation in American govermment.” Alen v, Board of Electons,
a83 1. B, 544, B85 (1980) ({concurring in part and dissenting in
part). I have no doubt ws to the power of the Congress under the
Fiiteenth Amendment to enact appropriste legislation to nssure that
the righte of vitizens to vote shull not be denied, abridged or in-
fringed in Aoy way “on scepunt of race, color, or previous conditinn
of servitude.” Indeed, in my view thers & more than 4 power to
enaet zueh legislation, there i= o duty, My disngreement iz with the
unprecedented requirement of advance review of state or loea] logisla-
tive actz by federnl nuthorities, rendered the more noxous by it
gelective applhication in only a Tew States.



ri

T2-75—DIRBENT (A)
2 GEORGIA ». UNITED STATES

As a minimum, assuming the constitutionality of the Act,
the Attorney General should be required to comply with
it explicitly and to invoke its provisions only when he is
able to make an affirmative finding rather than an
ambivalent one.
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Georgia et al, Appellants,
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TUnited States,

[May 7, 1973]

Mg, Justice Powrwn, disgenting.

For the reasons stated in his opinion, I agree with
Mn. Jusmick WaHiTe that the Attorney General did not
comply with § 5 of the Voting Rights Act, 42 U. 8. C.
§ 1073¢, and that therefore Georgia's reapportionment
act should have been allowed to go into effect. It is
indeed a serious intrusion, ineompatihle with the basic
structure of our system, for federal authorities to compel
a State to submit its legislation for advance review.*

=4z Mr. Justice Black stated, the power vested in fedoral pfficials
under § & of the Act to vefo state laws in advanee of their effective-
ness “distorts our constitutional structure of government.”  South
Caroling v. KEatzenbach, 383 T, B, 301, 358 (1088) (dizenring opin-
ion), A similar appraisal was made by My, Justiee Harlan, who
chiaracterized §5, as construed by the Court, nz “a revalutionary
mnovotion In Americnn government.” Afllen v, Boord of Eleetions,
a3 U, B, B4, 556 (1969) (conourring m part and dissenting im
part). I have no doubt e to the power of the Congress under the
Fifternth Amendrment to enact appropriate legislation to assure that
the rights of citizens to vote shull not be demed, abridged or in-
fringed in any way "on acoount of race, color, or previeus eondition
of servitude,” Indeed, in my view there js more than a power 1o
ennnt such legslation, there 1= & dutw, DMy dissgreement i with the
nnprecedented requiremont of advanes review of state or local legidla-
tive acts by federul authorities, ronders! the morn noxious by ifs
selertive npplieation in only o few States.
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As a minimum, assuming the constitutionality of the Act,
the Attorney General should be required to comply with
it explicitly and to inveke its provisions only when he is
able to maeke an affirmative finding rather than an
ambivalent one.
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Georgia et al, Appellants,
.
TUnited States.

[May 7, 1973]

Mg, Justice PowniL, dissenting,

For the remsons stated in his opinion, I agree with
Mz, JusricE WHiTE that the Attorney General did not
comply with §5 of the Voting Rights Act, 42 U, 5. C.
§ 1073¢, and that therefore Georgia's reapportionment
act should have been allowed to go into effect. It is
indeed & serious intrusion, incompatible with the basie
structure of our system, for federal authorities to compel
a State to submit its legislation for advance review ®

*#As Mr, Justice Black stated, the power vasted in federnl officials
under § & of the Aet to veto stnte lawe in advanee of their effective-
nese “distorta our constitutional structure of povernment' South
Caroling v, Katzenback, 353 T, 8. 301, 358 (1966) (dissenting opin-
ion). A similar appraisal waz mode by Mr. Justice Harlan, who
characterized 85, as construed by the Court, as “s revolutionary
innovation o Amenican government,” Aflen v, Bogrd of Elections,
383 U, 8. 544, 683 (1969) {concurrmg in part and dissenting in
part], I have no deubt as 1o the power of the Congress under the
Fifteenth Amendinent to enaet approprinte legislation to ossure that
the rightz of citizens to vote shall not be denied, abrdged or in-
fringed in any way “on account of race, eolor, or previous eondition
of gorvitude,” Indeed, in my view there is more than & power to
enact auch legislation, thers is & duty. My disagresment is with the
unprecedonted requirement of advanee review of state or loesl legisla-
tive acts by federal anthorities, rendered the more noxious by itz
selective applieation in only a few Stntes
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Az a minimum, assuming the constitutionality of the Act,
the Attorney Genersl should be required to comply with
it explicitly and to invoke its provigions only when he is

able to make an affirmative finding rather than an
ambivalent one.
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Georgia et al., Appellants,
V.
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[May 7. 1973]

Me. Justice Powery, dissenting,

For the reasons stated in his opinion, I agree with
Mge. Justice Warre that the Attorney General did not
comply with §5 of the Voting Rights Act, 42 U, 8. C.
§ 1073¢, and that therefore Georgia's reapportionment
act should have been allowed to go into effect. It im
indeed a serious intrusion, ineompatible with the basie
structure of our system, for federal authorities to compel
a Btate to submit its legislation for advance review.®

*As Mr, Justice Black sated, the powor vested in foderal officials
inder § 5 of the Act to veto state laws in advanes of their effective-
ness “distorts our constitutinonel stroeture of povernment,”  South
Carcling v, Koteenbach, 5383 17, 8, 301, 358 (1966) (dissenting opin-
jon). A similar appraizal was made by Mr. Justice Hardan, whe
characteriged &5, a& construed by the Court, as “s revolutionary
mnovation in American government.” Alfen v, Board af Elections,
493 U. 8. 544, 585 (1962} (conmcurting in part and dissenting in
part), I have mo doubt aa te the pawer of the Congress under the
Fifteenth Amendinent to ensct appropriate legislation to assure thae
the rights of ecitizens 1o wvnte shall not be denied, abridged or in-
fringed in any way “on aceount of race, color, or previons eondition
of servitude,” Indecd, m my view there 1z more than a power to
enmct Such legislation, there iz & duty., My disagroement iz with the
unprecedented requirement of advanes review of stute or local legisla-
tive scts by federal aunthorities, rendered the more noxions by it
seleetive ppplication In only a few States,
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As a minimum, assuining the constitutionality of the Aet,
the Attorney General should be required to comply with
it explicitly and to invoke its provisions only when he is

gble to make an affirmative finding rather than an
ambivalent one.
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