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November 7, 1975 Conference . 

Listl, Sheet4 ~~~ 

No. 68 Orig ~ a,., ~ ,&../. ~ 
PENNSYLVANIA~ ~ • ~J'6t""£;; {eave to 

file Bill of C";'rnpraint 
v. 

NEW JERSEY 

SUMMARY: Pennsylvania s eeks d eclaratory and injunctive relief against 

enforcement of New Jerseyrs Transportation Benefits Tax Act which imposes a tax 

on certain nonresidents• New Jersey derived income. The complaint also seeks a 

money judgment against New Jersey. In No. 69 Orig., Maine, Massachusetts and 

':' / See also Motion for Leave to File Complaint in Maine et al v. New 
Hampshire, No. 69 Orig., List 1, Sheet 4 this Conference • 
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the New Hampshire Comrn.uters Income Tax. 

The plaintiff States rely on Austin v. ~ew Hampshire, 420 U.S o 656 (1975), 

which declared the New Ham.pshire tax unconstitutional. They assert property 

interest s in the "diversion of tax revenues" by New Jersey and New Hampshire and , 
seek to invoke the original and exclusive jurisdiction of this Court over "controver-

sies between two or moreS tates. 11 

Defendant New Jersey in No. 68 Orig. and Defendant New Hampshire in No . 
.....__ -

69 Orig. both argue that the complaints do not present a controversy between States, 

but present claims cognizable only on complaint of the nonresident taxpayers. 

FACTS: The New Jersey Transportation Benefits Tax was enacted in 1971. 

The law imposes a 2% tax upon certain income and gains derived by residents of 

New Jersey from sources within another- state and upon inc ome of nonresidents 

from sources within New Jersey if a "severe (area] transportation problem" is 
'---= ~ ,...__. -=- ~ 

found t o exist as has been found to exist in the New Jersey-Pennsylvania area. 

Revenues are paid into a special transportation fund used exclusively to finance 

projects t o help alleviate th e transportation problems be tween New Jersey and 

Pennsylvania. C riminal sanctions for failure to file returns required by the A ot 

and the withholding of taxes by New Jersey employers and provided for in the Act. 

New Jersey residents taxed under the Act receive a credit--against the New ·- -
Jers~ tax for income taxes paid to Pennsy~a which taxes its residents and 

z::::::: • -New Jersey residents at a rate of 2% on income earned in Pennsylvania. New -
Jersey does not tax the domestic earned income of its res"dents. 

Pennsylvania, which permits a tax credit to its residents for income taxes 
I -

paid New Jersey, claims that since 1971 the New Jersey Act has deprived it of 



~ ...... ~ __...,. ... ____ .... ..... ... ____ .... (:) -["""["- ........... _ ......... _. .... __.~} ...... - ~· ....................... - ..... . _... -The New Hampshire Commuters Income Tax imposed a tax on nonresidents 1 

New Hampshire derived income in excess of $,2, 000. The tax imposed a rate of 

4o/o except that if the nonresident taxpayer 1 s State o£ resident would impose a lesser 

tax had the income been earned in that State, the New Hampshire tax was reduced 

to the amount of the tax that the State of residence would impose. The New Hamp-

shire tax also purported to impose a tax on the income earned by its residents out-

side the State, but then exempted such income from the tax in such a manner that no 

resident was taxed on his out-of-state income. New Hampshire does not tax the 

dorn estic earned income o£ its residents. 

Maine taxpayers challenged the tax in the New Hampshire Supreme Court, 

arguing that the tax violated the Privileges and Ammunities Clause of Act IV and 

the Equa~op~~· The No H. SC upheld the tax. On appeal, this 

Court revers?'~ holding that the disparate treatment accorded nonresidents by the 

New Hampshire t~x was violative of the Privileges and Emmunities Clause. The 

Court did not reach the equal protection is sue. 

Maine, Massachusetts and Vermont approximate that the amount of revenues 

"diverted 11 to New Hampshire since enactment of the tax in 1970 through March 18, 

19'75 , the day preceding the decision in Austin, totals in excess of $13 . 7 million. 

CONTENTIONS: Plaintiffs: Pennsylvania {who amended its first complaint 

"once as a matter of course 11 under Fed. R. Civ. P. 15 (a)) contends that New 

Jersey's tax is unconstitutional under Austin. The Commonwealth brings this 

action on behalf of itself and 11 as ~'i~b~c,.a-#~~.'i~t on behalf of its citizens and 

residents. 11 It lays its case under the Privilege and immunity and Equal Protection 

(~ Clauses. 
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Ma1ne, Massacnuseccs ana. ve rmont crr1g. res-t nn .R:Usnn. J.:ne 

pl~intiff New E ngland States a pp ear 11 on behalf of themselves in their official and 

proprie t ary capacities" and lay t heir case for repayment under the Privilege and 
___________.. ..._ --

~mmunities Clause, "federal common law and general principles of equity. 11 

Both sets of plaintiff States make similar argument that they have standing to 

prot ect thei r proprietary interests and that this Court is the proper forum. They ......_ 

both a c knowledge that under the 11th Amend. the original jurisdiction of this Court 

i s not avail abl e where a Stat e s ues in an action which really is brought on behalf of 

d e s ignat ed indivi dual s. T h e y c ontend, however, that a genuine state interest ------exist s in the recoupment of l osses suffered due to the diversion of tax revenues by 

the defe ndant States New Jersey and New Hampshire. The plaintiff States argue 

that they are seekin g to p r ot e ct their inherent power to raise revenue and to redress 

direct inju ry t o the e c o nomy of their States. The loss of millions of dollars in 

(·"> 
taxe s ~ t hey mai ntai n , is atn actionable as a St~te suing to enjoin the discharge of 

0., 1~ 
nox ious fumes across the S tate 1s border, to enforce a boundary agreement a;s to 

pr event t h e divers io n of natural resources flowing from one State to another. Both 

set s of plaint iff S tat es c i t e ar guments by the attorneys general of New Jersey as 

amicus curiae and of New Hampshire in Austin that the real parties in interest in 

that case were th e Plaintiff N ew E ngland States. Finally, the Plaintiff States giv e 

four reason s why th e cas e at~resents "the clearest example of a controversy ---- -- . 

between states , not individuals": (1) the judgment sought will benefit no parti-

cular individuals, but will protect the sovereign interests of Plaintiffs; (2) the 

funds produc~ will b e applied to Plaintiffs 1 general governmental purposes; (3) the 

acts complaine d of w e r e taken directly by the States of New Hampshire and New 

(~ J e rsey ; (4) Plaintiff s do not s e ek relief from any particular individuals in the 

'. ·· . 
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controversy between States exist and there is no alternative forum but this Court to 

resolve the dispute. 

Pennsylvania,, without specific argumen:t, seeks declaratory and injunctive 

relief against the enforcement of New Jersey's tax. Both sets of Plaintiffs seek 

to have Austin applied retroactively arguing (1) that the decision was 11 clearly fore-

shadowed'' and (2) no inequity would be imposed since there was no third party 

reliance. Both Pennsylvania and the Plaintiff New England States argue that they 

should not be penalized for not revoking their tax credit laws or by enacting retalia-

tory laws. Plaintiffs also argue that the taxes at issue were paid under duress, 

viz. criminal sanctions and withholding, that even if not paid under duress the 

common law rule denying recovery of illegal taxes is not applicable. Finally, 

_- Both sets of Plaintiff States seek an accounting, repayment of taxes diverted, 

interest and costs. 

DEFENDANTS: New Jersey in No. 68 Orig. and New Hampshire in No. 69 

Orig. have filed briefs in opposition to the motions for leave to file complaints. 

308 U.S. 1 (1939), where in 

had died with most of his assets in Missouri, e Court held that no controversy 

was presented between the states because their claims were not 11mutually - .--....._.. - --- ~ 
exclusive 11 in that "the validity of each claim is wholly independent of that of the _______.. 
other and, in light of our recent decisions, may constitutionally be pressed by 
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Thus, maintain the Defendant States, the Plaintiff States' rights to the revenue 

they claim to have lost are wholly independent, of any aspect of New Hampshire or 

New Jersey law, including their validity. No principle of law, constitutional or 

otherwise, they urge, requires that the Plaintiff States forego the collection of 

revenue which is clearly within their constitutional power, solely because of the 

configuration or validity of the laws of another state. New Jersey also cites the 

language of Ohio v. Wyandotte Chemicals Corp. 401 U.S. 493, 497 (1971): 

"As our social systems have grown more complex, the States 
have increasingly become enmeshed in a multitude of disputes 
with persons living outside their borders. Consider, for example, 
the frequency with which States and nonresidents clash over the 
application of state laws concerning taxes, motor vehicles, decedents' 
estates, business torts, government contracts and so forth. It 
would, indeed, be anamalous were this Court to be held out as 
a potential principal forum for settling such controversies. " 

New Jersey also argues that Pennsylvania is not a "person" entitled to assert 

rights under the Equal Protection Clause or a "citizens" entitled to the rights of 

the p'~ivileges and 4mmunities Clause. It notes that Austin was successfully 

pursued by individual taxpayers "as has every other challenge brought before this 

Court to the validity of a tax on Privilege and Ammunitie s or Equal Protection 

grounds. 11 

New Jersey, who distinguishes its tax from that at issue in Austin, also 

argues that the present action is a device to circumvent the anti-injunction statute, 

28 u.s. c. 1341. 
~\1. 

New Hampshire adds the arguments that the form& taxpayers 

under the Commuters Income Tax are necessary parties to the actions which 

necessarily defeats original jurisdiction and that, in any event, the doctrine of 

latches should be applied to bar the suit because the Plaintiff States have been gross !-·1 

negligent and in bad faith in failing to take steps to halt the taxes they now complain 

.. . :., ... 
' .. '. .. ·~ 
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,· 
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I _,.-. DLSCUSSION: The Court must resolve the jurisdictional qut stion. The 

' 
other issues can be referred to Special Masters if the motions of the Plaintiff 

States are granted. 

Plaintiffs 1 jurisdictional arguments are by They cite no case la\Y 

O.Q.__ point in their favor. - Massachusetts v. Missouri i! strong precedent that :re \ 
;:so 

C,9.11.rt lacks o~inal _i;l.:.isdicU9.,n. There is also the Court's traditional reluctance 

to become involved in matters such as these, as persuasively put in Wyandotte. 

Although the motions probably could be denied summarily, argument would 

appear appropriate. 

There are responses. 

10/29/75 Ginty 
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Court ................... . Voted on .................. , 19 .. . 

Argued ................... , 19 .. . Assigned .................. , 19 . . . 

Submitted ................ , 19 . . . Announced ................ , 19 .. . 

HOLD 
FOR 

Rehnquist, J ...... . .......... . 

Powell, J .................... . 

Blackmun, J ................. . 

Marshall, J .................. . 

White, J ..................... . 

Stewart, J .................. . . 

Brennan, J ................... . 

Douglas, J .................... . 

Burger, Ch. J . ............... . 

' ' 

PENNSYLVANIA 

vs. 

NEW JERSEY MOTION 

JURISDICTIONAL NOT 
CERT. MERITS MOTION AB-

~~---r--~SrT_AT_E~M __ EN~T---r--,---+---r-_,SENT VOT-
o D N POST DIS AFF REV AFF 0 D lNG 

..... :; ...... .. 
/ .v. ..... ...... .. 
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BOBTAIL BENCH MEMORANDUM 

TO: Justice Powell 

FROM: Carl R. Schenker DATE: December 2, 1975 

No. Orig. 68 
No. Orig. 69 

Pennsylvania v. New Jersey 
Maine, et al. v. New Hampshire 

Leave to file the complaints should be denied. 

There is jurisdiction here if but only if there is 

(1) a "controversy" between (2) "states." Neither requirement 

is met. 

A. "Controversy" 

The complaining states lost some tax revenues because 

they allowed their residents a tax credit for the unconstitutionally 

discriminatory taxes those residents were required to pay to 

the defendant states. But the complaining states were under 

no constitutional requirement to allow that credit; they 

could have gone ahead and taxed their residents. Under the 

precedents of this Court, the ability of the complaining states 

to collect taxes notwithstanding the taxation of the defendant 

states means there is no "controversy" here. 

The crucial case is Massachusetts v. Missouri, 308 U.S. 

1 (1939). There two states wanted to tax the estate of a decedent. 

The Court denied leave to file an original complaint for lack 

of a "controversy". The rationale was that the two states were 



2. 

each constitutionally authorized to tax the estate and the 

estate was sufficiently large to accommodate each claim. 

Under such circLUnstances, there is no "controversy" because 

the states are not harming each other by their parallel, but 

not conflicting, demands. In short, there was no factual 

exclusivity between the claims of the two states, so there 

was no "controversy" between them for purposes of this Court's 

jurisdiction. 

This case is slightly different in that the complaining 

states have allowed a tax credit, so there is a legal exclusivity --
of the claims according to the laws of the complaining states. 

In Texas v. Florida, 306 U.S. 398 (1939), the Courttook 

jurisdiction of a case where the state laws, but not the 

Constitution, made the competing tax claims legally exclusive.* 

But great reliance was placed on the fact that the claims were 
,i.-r-. +o+~ 

also factually exclusive, because the competing claimsi excee ed 

the e s tate. Because each state could constitutionally impose 

the tax it claimed, the estate might be devoured and nothing 

left for some of the four claimants. In Massachusetts v. 

Missouri, Texas was distinguished as a case where legal and 

factual exclusivity conjoined. Thus, I think that Massachusetts V1 
should be viewed as controlling here. Since there is no factual 

exclusivity of the ability of the complaining states to tax, 

there is no jurisdiction. 

I might note in passing that this is a desirable 

* t="e-tvt ~-kk w~+~ -to ~ ~ de.ce&{Yn+!s- e. ~+-d-e.. 5.ut ~ [aMJs. 
&I e.cta ~~~~ ~~ tM(y cf- '1tu.. ~~\t V\XLS ~tctl€.c;) 
(~ ~ sin.+((. lku~ a-ce (HJ~9 .. tc1 ~ofes I~ ~e.r~ wa.s <!>td':Y'J, ~~.e_ 1 
~-fle_o 1t> ~- ·1$u;t, 411 ~~ ~~ ~J.,+ ~ wp.uJJ /Yl-Oi- ha~, (Ae~u,reo 
0-MA.f 0<\~ skit~ io a lo .eLi b'1 lM-1 o~ s cle -t ~ 1 na~ o1 d<:Nvl 1 c: ' ~ . 
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outcome. The complaining states here have made the political 

choice to allow their residents taxed elsewhere a tax credit. 

Presumably they made this choice to encourage the residents 

not to migrate to the state where income is earned to avoid 

double taxation. There seems no pressing need for this Court 

to rush in and save the complaining states from that political 

decision. 

B. Between "states" 

The complaining states press their "right" to the 

taxes they would have collected had their residents not taken 

the tax credit for the unconstitutional taxes imposed by the 

defendant states. But the complaining states have no "right" -
to those tax proceeds. If the defendant states had taxed their 

own residents equally with the residents of the complaining 

states, taxes could have been imposed validly on the nonresidents. 

Thus, the only substantive right involved here is the right of 

the residents of the complaining states not to be taxed 

discriminatorily by the defendant states vis-a-vis the residents 

of the defendant states. 

Plainly the complaining states are trying to assert 
--,-----------_, _____ , ____ '-~~------~--~~-------

~ht that is entirely personal to their residents. It is 

well established that original jurisdiction does not exist 

for the state to press the claims of its individual residents. 

Carl 



68 Orig. PENNSYLVANIA v. NEW JERSEY ' Argued 12/3/75 

.j c~ Vt.~~e~-4 J.o ~/ J4uJ-vU-- ~ n--<.IJ 

~~· 74:. - ~-~~~~/ i 
d-c- ,t._;"'-' { ~ ,, Q/X-~ , ......... 6~. ~ 
Y:) 'X.rJf . 

(I ) ? OL ~ ~~ &~12y -k~~ ~ ;_j;--
~4<.-/?14 c.u?~~ ~ c-r-eAZfr. 

~ .J y' e :t < ,u e: - 0 JQ:::; .c'-J<l<.; 

(:z..) tfl~ ~~~~-~~ \\ ~ --t~~ 
h-;uJ-<; ~ w-/..b ~e V1u.... ~-R.-.:J 7{.. .p.., ~ 
~ ~ /1~ Jl-/ "U- , J- . 

~ (EJ..¥ . /f&- ;-rvP~) ~~ 
.~~A-~ 

~- . ~" .. ~(_(_ ~L<.t-L~) 
c~iv~~,}~ ~ 

~~p~J ' --~~ ~ 
~4-J--,..../ ~ 1-o .J,:,-kz... "'-' k.....£a...v ~ 

5~ ( ~t-lf6..-aj N.J) 
ka~ /JAJ 7~ ~~ .; 
(~~#1~~~~ 

~-:-~ ~ ...;..,.~) "",e,....,_z::: '"''"'"'<tc.-

a..--~ ~~~ uu;;t p 0-

d~'Z --~ ~ 'a_}d~ ,,~ 4<~ 
~ ....£-d~.f o/6 t-UA:.V-L.;,.i!.J ..hy_/c-~"'(-"'...Jf- , 



s ~) 

~~~~ '20-j .~ 
~J 1--o ~- . ~ ~~c.- c1"YL-/ 

~ -~ a--z- + CL ~ /_.o 

~~ ~-/ ~AA..) ~; ~ -z.c. J-~ 

~~._._._ ~~ ~ ~ "V'-+4 
~~~rcZ/~
~~ ~~Ad l l(~\'-

~-r ~ ~ r-e:-~ ~~. 

~ ~<-.e/~uJ. ~ l.,(J-L_ 

c-~,-l~e_J ~· ~~ 

~4:J.~~~7~? 
(M-o~~~~ 
~~ 

... ~. •. . . . .. . •. ... ~ . . 
.. · .. ·. .. . . 
:· ~~ ... . -. ~· ~ 
. .·· ·... •' 

. '• .. 
. ' . 

t. '· * .. . ' . 
.... ·. 

• l ~· 

. . . .. \· 

·' 
' ' .. 



CHAMBER S OF 

.JUSTICE LEWIS F. POWELL, .JR . 

j5u:vrttnt Qfcttrlltf tJrt ~ttitt~ j5taftg 

'Jla:s-l!ittghm. !9. <!f. Zllc?Jt~ 

December 4, 1975 

68 Orig. Penn ylvania v. New Jersey 
69 Orig. Maine v. New Hampshire 

Dear Chief: 

It occurred to me only after the arguments in the hove 
cases that Jo owns some general obligation bonds of the 
State ~f Pennsylvania. 

Although the statute requires disqualification where 
there is "ownership of government securities'' only if the 
outcome "could substantially affect the value of the 
securities", I would feel more comfortable if I remained 
out of these cases in which the State of Pennsylvani is 
itself a party claiming $29 million and the state is the 
obligor on the bonds. 

Fortun tely, my remaining out of these cases ill 
leave seven members of the Court and thus assure a majority 
one way or the other. 

Sincerely, 

The Chief Justice 

lfp/ss 

• 



CHAMBERS OF 

.:§ll.prtll.U <!Jtmri of ttrt ~ttitt~ ~~ 
2t~U!p:u:gf01t. 18. <!J. 2ll.?~.;t / , 

JUSTICE HARRY A. BLACKMU N April 14, 1976 

Re: No. 68 Orig. - Pennsylvania v. New Jersey 
No. 69 Orig. - Maine v. New Hampshire 

Dear Chief: 

When these matters came up originally at conference 
I voted, I believe alone , to deny leave to file. I am still of 
that view and would joil} a_£,lain~~bellished denial o_...r 
one patterned after Ariz";na v. California: '--

Sincerely, 

~~ ___,__ 

The Chief Justice 

cc: The Conference 

/ 



CHAI.-\BERS O F 

,'... n:pr.cmt <!JtJ urt of Up> '21Nitdl ;§t~tts 

'ffiasl(ittgf.Mt, p. Of. ZO.?'l-;.3 

J U ST IC E WM . J . BRE N NA N, JR. 
April 14, 1976 

RE: Nos. 68 Orig. 
69 Orig. 

Dear Chief: 

Pennsylvania v. New Jersey 
Maine v. New Hampshire 

If the final disposition is a 11 denial plaino 11
; as you 

suggest, will you please add in each case: 

11 Mr. Justice Brennan would grant leave to 
file. 11 

Sincerely, 

The Chief Justice 

cc: The Conference 



CHAM BERS 01" 

TH E C HIEF JUSTICE 

.inprnnt Qftntrltrf tqt ~h ~taft£; 
._ufringhnt ~ . <!}. 20~'1? 

April 14, 1976 

Re: Nos. 68 Orig. - Pennsylvania v. New Jersey 
69 Orig. - Maine v. New Hampshire 

MEMORANDUM TO THE CONFERENCE: 

At Conference there was at least one question raised as to 
explicating our denial of the motion for leave to file the bills of 
complaint in these two cases. 

It appears that a simple order has regularly been used 
without more. 

In Arizona v. California, 377 U.S. 926 (1964), the order 
recited Massachusetts v. Missouri, 308 U.S. 1. 

My inclination is for a 11bare bones 11 denial or, as John 
Harlan put it, 11 denial plaino. 11 

Absent dis sent, it will be the latter. 



.ittpt"tmt <lfquri of tlrt ~tb ~taftg 

'JTMirittgfmt. ~. Qf. 2ll,;iJl.~ 

CHAMBERS OF 

..JUSTICE BYRON R . WHITE 

April 15, 1976 

Re: No. 68, Orig. - Commonwealth of Pennsylvania 
v. New Jersey 

Dear Chief: 

I agree. 

Sincerely, 

The Chief Justice 

Copies to Conference 



1st DRAFT 

To: The 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 

Chief Justice 
Justlcu .13r,nnan 
Justice White 
Justice Marshall 
Justice Blackmun 
Justice Powell 
Justice Rehnquist 
Justice Stevens 

Recirculated:- -- --

SUPREME COURT OF THE UNITED STATES 

Nos. 68 and 69, Orig. 

Commonwealth of Pennsyl
vania, Plaintiff, 

{38, Orig. v. 
State of New Jersey. 

State of Maine, Common
wealth of Massachusetts, 
and State of Vermont, 

Plaintiffs, 
p9, Orig. v. 
State of New Hampshire. 

On Motions for Leave tq 
File Bill of Complaint. 

[June -, 1976] 

MR. JusTICE STEWART, concurring. 

Although I agree with the judgments of the Court in 
both of these cases, I think it appropriate to explain the 
reasons for my agreement. 

In Austin v. New Hampshire, 420 U. S. 656 (1975), 
decided last Term, the Court held that the New Hamp
shire Commuters Income Tax violated the Privileges and 
Immunities Clause of the Constitution. That law im
posed a 4% tax on the New Hampshire-derived income 
of nonresidents. Although the law also imposed a tax 
on the income earned by New Hampshire residents out
side the State, it then exempted such income from the 
tax if the income were either taxed or not taxed by the 
State from which it was derived. Since New Hampshire 
also did not tax the domestic income of its residents, the 
net effect of the Commuters Income Tax was to tax only 
the incomes of nonresidents working in New Hampshire. 

The resident State of the plaintiff in Austin was Maine, 



-. 
68 & 69, Orig.-CONCUR 

PENNSYLVANIA v. NEW JERSEY 

and it provided a credit for income taxes paid to other 
States. Thus, New Hampshire's beggar-thy-neighbor 
tax rendered the total state tax liability of nonresidentEl 
unchanged, but diverted to New Hampshire tax revenueEl 
from the treasury of Maine. We held New Hampshire'El 
taxing scheme unconstitutional since the tax "[fell] ex ... 
elusively on the income of nonresidents ... and [was] 
not offset even approximately by other taxes imposed 
upon residents alone." 420 U.S., at 665 (note deleted). 

The complaints in these two cases, which seek to in
voke our original jurisdiction, filed by Pennsylvania 
against New Jersey, and by Maine, Massachusetts, and 
Vermont against New Hampshire, are based upon our 
decision in Austin, supra, holding the New Hampshire 
Commuters Income Tax unconstitutional. 

In Original No. 68, Pennsylvania contends that the 
New Jersey Transportation Benefits Tax Act, N. J. Stat. 
Ann. 54:8A-58 et seq. is infirm under the Privileges and 
Immunities Clause as interpreted in Austin, supra, and 
the Equal Protection Clause of the Fourteenth Amend
ment. According to the complaint filed by Pennsylvania, 
the New Jersey tax fatally resembles the tax we held 
unconstitutional in Austin. Like New Hampshire, New 
Jersey does not tax the domestic income of its residents. 
Under the Transportation Benefits Tax Act, however, 
New Jersey does tax the New Jersey-derived income of 
nonresidents. And while that Act imposes an equivalent 
tax on the income of New Jersey residents earned out-. 
side the State, it exempts such income to the extent it is 
taxed by the State in which it is earned. Finally, like 
Maine in the Austin case, Pennsylvania permits a tax 
credit to any of its residents for income taxes paid to 
other States, including, of course, New Jersey. Penn-.. 
sylvania, suing on behalf of itself and as parens patriae 
gn beha)f of its citizens, seek~ declaratory and injunctive. 



68 & 69, Orig.-CONCUR 

PENNSYLVANIA v. NEW JERSEY 3 

relief and, apparently, an accounting for the taxes that 
New Jersey's allegedly unconstitutional tax has diverted 
from the Pennsylvania treasury. 

Plaintiffs in Original No. 69, Maine, Massachusetts, 
and Vermont, explicitly premise their suit on the de
cision in Austin, supra. They seek on behalf of them
selves an accounting for the taxes, alleged to amount to 
over $3.5 million, that New Hampshire's unconstitutional 
Commuters Income Tax diverted from their respective 
treasuries. 

It has long been the rule that in order to engage this 
Court's original jurisdiction, a plaintiff State must first 
demonstrate that the injury for which it seeks redress 
was directly caused by the actions of another State. As 
Chief Justice Hughes noted on behalf of the Court in 
Massachusetts v. Missouri, 308 U.S. 1, 15 (1937), "[t]o 
constitute a [justiciable] controversy, it must appear 
that the complaining State has suffered a wrong through 
the actions of the other State, furnishing ground for 
judicial redress ... . " 

In Massachusetts v. Missouri, supra, Massachusetts 
filed suit inter alia against Missouri, seeking a declara
tion that only it (Massachusetts) could impose an in
heritance tax on the estate of a Massachusetts domicil
iary who had died with most of his assets located in 
several revocable Missouri trusts. The assets located in 
Massachusetts were insufficient to pay that State's in
heritance taxes. Missouri also claimed the exclusive 
right to impose its tax on the Missouri trusts. In lan
guage that is particularly appropriate for our disposition 
~of these cases, the Court denied leave to file the 
complaint : 

"Missouri, in claiming a right to recover taxes 
from the . . . trustees, or in taking proceedings for 
collection, is not injuring Massachusetts. By the 
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allegations, the property held in Missouri is amply 
sufficient to answer the claims of both States and 
recovery by either does not impair the exercise of 
any right the other may have. It is not shown 
that there is danger of the depletion of a fund or 
estate at the expense of the complainant's interest. 
It is not shown that the tax claims of the two States 
are mutually exclusive. On the contrary, the validity 
of each claim is wholly independent of that of the 
other . .. . " /d., at 15. 

In neither of the suits at bar ~the defendant Stateff' 
inflicted any injury upon the plaintiff States through 
the imposition of the taxes held, in No. 69, and alleged, 
in No. 68, to be unconstitutional. The injur( to the 
plaintiWa fiscs +self-inflicted, resulting from decisions 
by their respective state legislatures. Nothing required 
Maine, Massachusetts, and Vermont to extend a tax 
credit to their residents for income taxes paid to New 
Hampshire, and nothing prevents Pennsylvania from 
withdrawing that credit for taxes paid to New Jersey. 
No State can be heard to complain about damage in~ 
flicted by its own hand. 

Pennsylvania, in attempting to establish its entitle
ment to taxes collected by New Jersey from its residents, 
has alleged that the New Jersey Transportation Benefits 
Tax Act violates both the Privileges and Immunities 
Clause and the Equal Protection Clause. Maine, Massa
chusetts, and Vermont claim that New Hampshire's 
withholding of taxes collected under its unconstitutional 
commuters tax violates the Privileges and Immunities 
Clause. The short answer to these contentions is that. 
both Clauses protect people, not States. 

What I have said disposes of the claims brought by 
the plaintiff States on their own behalf. In additionr 
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however, Pennsylvania has filed a claim against New 
Jersey as parens patriae on behalf of its citizens. 

The Court has recognized the legitimacy of parens 
patriae suits. See Hawaii v. Standard Oil Co., 405 U.S. 
251, 257-260 (1972); Louisiana v. Texas, 176 U.S. 1, 17 
( 1900). It has, however, become settled doctrine that a 
State has standing to sue only when its sovereign or 
quasi-sovereign interests are implicated and it is not 
merely litigating as a volunteer the personal claims of its 
citizens. Compare, e. q., Oklahoma ex rel. Johnson v. 
Cook, 304 U. S. 387 (1938); Oklahoma v. Atchison, To
peka & Santa Fe Ry., 220 U. S. 277 (1911); Kansas v. 
United States, 204 U. S. 331 (1907) (States may not in
voke the original jurisdiction of the Supreme Court to 
prosecute purely personal claims of their citizens), with, 
e. q., North Dakota v. Minnesota, 263 U.S. 365 (1923); 
Pennsylvania v. West Virginia, 262 U. S. 553 ( 1923); 
New York v. New Jersey, 256 U. S. 296 (1921); Georgia 
v. Tennessee Copper Co., 206 U. S. 230 ( 1907); Kansas v. 
Colorado, 206 U. S. 46 ( 1907) (original jurisdiction sus
tained for States protecting quasi-sovereign interests). 

This rule is a salutary one. For if, by the simple 
expedient of bringing an action in the name of a State, 
this Court's original jurisdiction could be invoked to re
solve what are, after all, suits to redress private grievances, 
our docket would be swamped. And, more important, 
the critical distinction , articulated in Art. III, § 2, of 
the Constitution, between suits brought by "Citizens" 
and those brought by "States" would evaporate. 

Pennsylvania's parens patriae suit against New Jer
sey represents nothing more than a collectivity of private 
suits against New Jersey for taxes withheld from private 
parties. No sovereign or quasi-sovereign interests of 
Pennsylvania are implicated. I therefore agree that 
P1:1nnsylvania's ·motion for leave to file suit as parens; 
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patriae on behalf of its citizens is also properly denied. 
For these reasons, I join the judgmenj of the Court 

in+ of these cases. 
-~ 
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