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gas. The % at which the gas 13 sold will be governed
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by the terms of the contract between the producer and
customer, Lif found by the Commission to be just and reasonable,

rather than by the fluctuating area rates for new gas now

or hereafter established by the Commission. In additionm, in

certificating the contract sale, the Commission will simultaneously
authorize the producer to abandon the interstate service at

the conclusion of the contract term. CADC (Robb) generally

upheld this optional procedure, finding it consistent with

e S

the requirements of the Natural Gas Act. I held, however,
e

that the provision allowing the Commission to approve abandon-

ment at the end of the contract term is incomsistent with
Section 7(b) of the Act, 15 U.5.C. § 717£(b). The FPC seeks
certiorari, asking the Court to reverse this aspect of CADC's
ﬂuciliun.*

2, Faets and Decision Below: Producers of nafural

gas are required, under § 7(¢) of the Natural Gas Act, to
obtain from the FPC certificates of public convenlence and
necessity for sales of natural gas to pipelines or other

customers in interstate markets. Once having obtained such

* Respondents urge that the abandonment aspect of CADC's
decislon cannot be considered in isolation from that Court's ruling
on other aspects of -the optional procedure. They have, therefore,
filed a petition, No. 74-1045, challenging those parts of CADC's
decision upholding the optional procedure. That petition, however,
is made contingent on the Court's granting the FPC's petitionm.
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certificates, the prices at which the producers may sell their

gas are governed by area rates (l.e., those applicable to all

[ S P

e

producéfs in a defined production area) established by the

Commission as "just and reasonable' under § 4 of the Natural

Gas sct. The area rvates are, in effect, price ceilimgs: the

——— r— _—

producer may not charge more than the area rate, although he

may contract with speciflc customers to seli for leass. Moreover,
Lf the Commigsion retroactively adjusts the area rate applicable
to specific sales downward, the producer may be required to
refund the difference to his customers. Finally, EEEEﬂEh“

producer is certificated to sell interstate, he may not

SN

abandon such service unless the Commission finds, under § 7(b)
. L

of the Act, that abandomment is consistent with the public

e e ——————
convenience and necessity.

r—

On August .3, 1972, the Commission, after following
the requisite procedure for rulemaking, issued Order No. 455,
amending its rules to establish an “dptinnal procedure for
certificating new producer sales of natural gas™ im interstate
markets. The Commigsion found that because of lengthy
appellate review and the possibility of refund obligations

rel
producers wWere reluctant to #edy on area rates established

e —— e ——— ——

by Ehe Commission. Hence producers were reluctant to dedicate

newly dlscovered gas reserves to the interstate market, rather

than the unregulated intrastate market, or to incur the heavy
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investment necessary to the discovery and development of
new gas supplies. The optional procedure is, according to
the Comnission, designed to alleviate the uncertainty and
the interstate gas shortage to which it has contributed.
Under the optional procedure, producers may tender
for the Commission's nppruval contracts for the sale of %w
natural gas (i.e., gas not previously dedicated to the
interstate market) at rates that may exceed the maximum
authorized by the applicable area rate order. The Commission
may than determine in a single proceeding whether the public
cnnvanien::e and necesslity, under § 7(c) of the Act, 'warrants
certification of the sale and whether the rates set in the
c¢ontract, including definite increments in the rates during
the contract's life, are "just and reasonable" as required
by § 4(a). If thn urr.ifinatt is issued and accnptad by the

—-n—u--'-"_

/B’D wﬁb producer, it is nat subject to change in later procudingu under

"-\-Iq.__—

WL__,VLH i 4, and the rnwfalluted without risk of refund
uhligatinnl. The Commission could, however, at some future time,

use its § 5 power to change the contract rates prospectively.

Moreover, when it issues the certificate, the
N
cnmisaion _may, at the same time, authorize the producer to

nbnndnn the sale at the and of. the cuntﬂnt term, if

. — e

authnriution of such Eui:un abandonment is found, under § 7(b),
to be consistent with the public convenience and necessity. If



such authorization is given, the producer would be free when
the contract expires to withdraw the gas from interstate commerce
without having to demonstrate again that sbandonment is consistent
with the public convenience and necessity. Pre-granted
abandomment authority thus would give a producer assurance
that his present sale will not indefinitely commit the gas to
what may be a lower-priced interstate market,

In return for the rate certainty (and, in some cases,
abandonment assurance) made possible by Order No. 455, a
producer who accepts a permanent certlificate issued unde? the
order "waive[s] all rights to seek future rate increases under
Section 4 * * % other than price escalations' called for by
the éontract and certificated by the Commission, In addl tion,
the contract may not contain certain indefinite price escalation
clauses, and the producer who accepts a permanent certificate
walves his right to benefit from any contingent escalatilons
of the price of flowlng gas provided for under the applicable
area rate order,

The Court of Appeals upheld the optional procedure in

e i

all respects'gggp that relating to the power to grant abandonment
authority simultaneously with certificatiuntijgggzééii. first,

that, in lssuing the order, the Commission had complied with

the Administrative Procedure Act's rulemaking requirements.
Second it held that the optional procedure did not amount to
deregulation of the field market in natural gas, since the

contract rates would be judged by the "just and reasonable"

f
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standerd of § 4, the Commission's judgment would be subject

to judicial review, and the C#mmiasinn would remain able,
under § 5, to lower the contract rates prospectively. Third,
CADC ruled that advance approval of definite escalatioms

in rates established in the contracts would not viclate

§ 4(e) of the Act, vwhich requires that increases in rates be
preceded by 30 days motice to the Commission and the publiec.
The Court stated that, before any fixed contract escalation
went into effect, the pruduéer would have to provide the
notice that § 4(e) requires, Moreover, the Commission could
use its § 5 power to disapprove the escalation. The Court
agreed with challengers to the order that it might be difficulrc
for the Commission to judge, long in advance of their effective
date, that a contract's fixed escalations in rates would be
Just and reasonable. But, the Court stated, this problem

was & matter of proof, and such a judgment might be possible
in some cases even though it would not be in others. The

Court concluded, therefore, that the procedure was not, as

an abstract matter, mecessarily inconsistent with § 4 in all
— e e, e _

conceivable applications.

— —

Fourth, CADC held that the order's exemption of producers

certificated under it from any refund obligations did not

violate § 4(e), since that section provides only that the
Comnission may order refunds, not that it must do so in all
cases. Fifth, the Court held that CADC was not impermissibl
discriminating among producers in requiring that cthose
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certificated under the optional procedure waive all rights to
the contingent escalations in new gas rates provided in area
rate orders, The dontingent eacalations, designed to stimulat
the volume of interstate dedications, were integral parts of
the area rate system of Incentives, and had no application

to producers choosing the inducements of the optinal procedure.
Sixth, the Court ruled that the Commission's refusal teo approv
indefinite rate escalations in contracts (e.g., rate increases
in area rates) was not arbitrary, since the whole purpose of
the new program was to provide certainty bi means of exemptiom
fromthe ares rates, and not to give producers a chance to tak:
advantage of increases in the area rates while immunizing theuw
from decreases.

Finally, the court turned to that aspect of the optional

——

procedure n}}nuing the Commission, in granting certification,

ig———

simultaneously to approve sbandonment of the sale at the

T

conclusion of the contract term, The court held such pregrant:
e e e et ___—-:-—-—"'

abendonment inconsistent with § 7(b) of the Act. That section

S

provides:

Hg;gggg;%l:gnn_§g¥%§gy shall sbandon all or

any port of its facilities subJect to the juris-
diction of the Commission, or any service rendered

by means of such facllities, Hifgnut the permission
and approval of the Commission Tirst had and obtalned,
affe?“gﬁafﬁinﬁtng, end 8 finding by the Commission
that the availsble supply of natural gas is depleted
to the extent that the continuance of gervice 1is

unwarranted, or that the present or future public
convenience or necessity permit such agbandoriment,




T

3. CONTENTIONS: The SG argﬁen that CADC's decision on

pregranted abandonment conflicts with CAl0's decision in
Sunray 0il Co. v. FPC, 239 F.2d 97, reversed on other grounds
353 U.S. 944 (hereinafter, Sunray I) and also this Court's
decision in Sumray II, 364 U.S. 137, cited by CADC., In

Sunray I, the Commission had refused to issue a § 7 certificat
limited in duration, contending that § 7(b) required it to
issue only unlimited certificates. CAlO disagreed, holding
that the Commission did have power to Iimiﬁ certificates to
fixed periods. ' Subsequently, in Sumray II, CALO held that whil
the Commission has authority to issue limited term certificates,
it also has authority to issue a certificate unlimited in time,
evenn though the producer has applied for only a limited term
certificate. This Court affirmed. But in so doing, it did nor
as CADC erroneously thought, disapprove limited term certifica:
On the contrary, the Court stated that there was 'mo contention
that the Commission was again indulging in the erroneous
notion that it had no power to issue a limited certificate."
Thus the Court, in Sunray II, held only that the Commission
had power to reguire permanent certificates, not that limited
term certificates are ﬁrecluﬂtd.

The SG contends that CADC's disapproval of pregranted
abandonment is not required by § 7(b). Nothing in that
section recquires that the Commission's judgmenéﬁio the effects
of the abandonment cammot be made in advance of the time the
abandonment is to occur. Moreover, in making its § 7(b)
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L0.
judgment, the Commission can properly take into account the
public need for gas prior to the proposed termination date,
and whether a promise that the producer will be allowed to
abandon will help in meeting that need.

Finally the SG argues that CADC's disapproval of
pregranted abandomnment will seriously impair the viabllity
of the optional procedure and, hence, the Commission's ability
to deal with the interstate gas shortage. The SG says that,

since CADC is clearly wrong, this 1s an appropriate candidate

for sunmary reversal.

i

In their responses, the challengers to the optional
procedure generally rely on CADC's decision on this point,
They also argue that the pregranted abandorment problem
cannot be considered in isolation from other aspects of the
optional procedure. Therefore, if the Court grants this
petition, it should also grant the challengers' contingent
crosa-petition.

4. Discussion: This does not seem a proper candidate

for summary reversal. It 'ls true that, in Sunray II, this Court
appears to have assumed that limited term certificates and
pregranted abandonments are equivalent, and to have sald,

in dictum, that the Commission has power, despite § 7(b),

to grant such certificates. But, despite this assiﬁtiun, there
is at least a theoretical difference between pregranted

abandomnment, contemplated by the FPC here, and the kind of
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limited term certification held uitﬂtn the FPC's power by
CA 10 in Sunray I and appareuntly approved by the Court in
Sunray II. Limited term certification means that the
producer will be required, at the conclusion of the term,
to demonstrate that the public convenience and necessaity
requires his continued participation in the interstate market.
But it does not necessarily mean that such & producer can, at
the end of the term, unilaterally cease selling Interstate,
without the Commission's permission under § 7(b). 1In other
words, & producer with a limited term certificate could be
required to demonstrate that the pﬁblie interest either does
or does not require continued interstate sales, and the
Commission might be able to order him to continue selling
interstate if it finds that the public convenience and
necessity so requires, Pregranted abandonment, however, means
that the Commission has already decided that at the end of
the contract term the producers continued sales interstate
will be unnecessary to the public interest,

In fact, the court in Sunray II seems to hﬂvtwigfp
“Effﬂf%ﬂ question whether preargnted_fyfggggqug Hﬂ?ld be

T

consistent with § 7(b)'s requirement:

e ly it is suggested that for varlous
reasons which petitioner claims to be related to
the public interest, it would be more advantageous
if gas producers were given a free hand, after
the completion of each contract, to determine for
themselves whether they should continue to serve
the interstate market, These considerations were
not urged before the Commission, and hence we are



not called upon to decide whether they would

0 Ths qumsclon oF Chis Limitations o o

certificates, or even whether, in the light of

the Act's provisions - particularly the policy

expressed in § 7(b) - it would be proper for

it so to rely on them."
364 U.S. at 158, Moreover, the Sunray II opinion, as CADC
noted, described at length the reasons why pregranted
abandonment may be contrary to the public interest.

It is not clear, however, that § 7(b) compels CADC's
result, The possibllity of pregranted abandomnment is .
almost certainly a significant incentive to producers to use
the Commission's optional procedure and, as the SG argues,
its disapproval by CADC seems likely to reduce the procedure's
effectiveness. Finally, CADC dealt in this case with a rule,
which stated only that the Commission would, in appropriate
cases, grant abandomment simultaneously with cerxtification.
CADC's holding on this point thus meant that in no case,
however short the contract term, could pregranted abandonment
be consistent with the Commission's obligations under § 7(b).
This holding that § 7(b) absolutely precludes pregranted
abandonment, whatever the facts of a particular case, seems
highly questionable.

1 reconmend that the petition be granted.

There is a response.

February 26, 1975 | Carr CADC opn in petn app
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March 14, 1975 Conference
List 3, Sheet 5
No. 74-883 Motion for Leave to File An
Amicug Brief Urging Grant

FEDERAL POWER COMM!N

Ve
MOSS

The petn of the FPC is listed at page 3 of this Conference list, The Interstate
Natural Gas Assoc., of America seeks leave to file an amicus brief supporting the
FPC's petn for cert, INGAA's motion was filed February 20.

INGAA's members include most of the natural gas transmission companies
subject to the jurisdiction of the FPC., The association is concerned that the declsion
below if affirmed could eliminate a significant source of natural gas for the interstate
market which the pipeline companies urgently need in order to minimize curtailments

in service to their customers, INGAA argues that the decision below, insofar as it

declared unlawful the pre-granted abandonment provision of Commission Order No. 453,



is in conflict with precedent of this Court and with decisions of CA 10, Sunray Mid-

Continental Oil Co. v. FPC, 364 U.S. 137; Sun Oil Co. v. FPC, 364 U,S. 170, which

held that the FPC has the power under the Natural Gas Act to grant limited-term
certificates of public convenlence and necessity.

DISCUSSION: Rule 42(1} provides in pertinent part:

A brief of an amicus curiae prior to consideration, . .
of the petition for writ of certiorari, filed with, , .a
motion for leave to file when consent is refused, may
be filed only if submitted a reasonable time prior to
the consideration of. . .the petition, . ., Such motions
are not favored, '

3/4/75 Ginty

PIN
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MO55, ET AL,
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FEDERAL POWER CONMMISSION Federal/Civil Time Question#

l, SUMMARY: The FPC adopted a new certificating procedure which allowed

w ¥/CA DC entered judgiment on August 15, 1974, and denied petitions for rehearing on Septem

b

ber 19, 1974, The Chief Justice granted the FPC an extension until January 17, 1975, anc
the SG filed on that date, Petrs herein, resps in No, 74-883, did not request an extension
but filed this counditional cross-petition on February 20, 1975--apparently jurisdictionally
out of time,

Petrs contend that the need for this petition did not arise until the SG had sought cert in
No, 74-883, When that occurred, petrs argue, they recognized that the issue raised by th
SG's petition could not "meaningfully be considered in isolation from the other issues deci
ed contemporaneously by'" CADC. This petition was filed 33 days after the 8G's.

In at least twu cases the Court has taken untimely conditional cross-petitions, Brotherhoc
of Railway Clerks v. Florida FEast Coast Railway Co., 382 U.5. 1008, 384 U.5. 239, 243;
Pierson v. Ray, 384 U.S5. 938, 386 U.5. 547, 551. Accordingte Stern & Gressman the
rativnale is that the Court's jurisdiction vver the whole case attaches when the first peti-
tion is timely filed, thus any other party may file an additional petition involving the same
juipment. Stern & Gressman, at 311-12, The rationale makes some sense; however, the
wording of 28 USC 2101(c) does not seern tu support such an exception, and petrs present
no excuse for not timely filing this conditional petition as a precaution, If the Court grant
this cruss-petition, it should address the issue sguarely and establish guidelines for this
situation,




natural gas producers to avoid some of the drawbacks of the "area rate' method. CA DC
approved all but one part of the procedure and the SG sought cert in No, 74-883 requesting

a summary reversal on that one issue. The challengers to the new procedure, petrs herein

and resps in No. 74-883, argue in this conditional cross-petition that the entire procedure

must be reviewed if the SG's petition is granted,
I

2. FACTS: A complete explanation of the new procedure, and the CA DC decision,
is presented in the preliminary memo for No. 74-883. Basically, the new procedure allows
producers to avoid certain drawbacks presented by FPC area rates--geographical price
ceilings--and thereby encourages producers to dedicate newly available natural gas to the
interstate market as opposed to unregulated intrastate markets. Under the new procedure
producers submit individual long-term contracts to the FPC for approval; the contracts
provide for the sale of "new' gas at prices which may exceed the area rate, and although
the FPC could use its §5 power to change the contract rates prospectively, once a certifi-
cate is Erf.lﬁﬂd a2 producer need not fear a refund order if the area rates decrease. In
return for rate certainty, including definite increments during the life of the contract, the
producer waives the {4 right to seek future rate increases and to benefit from any contin-
gent escalations of the area rate,

CA DC found this much of the procedure conformed with the Natural Gas Act, 15
USC 717; however, the court held that at the time it issues the certificate the FPC may not
grant producers the right to abandon the gale at the end of the contract term, Section 7(b)
of the Act, 15 USC 717f(b), requires a hearing and a finding of public convenience and
necessity before the FPC allows abandonment of any service, and CA DC concluded that
"pregranted abandonment requires more clairvoyance than even the Commission's exper-
tise reasonably encompasses, "

3, CONTENTIONS: In No, 74-833 the SG seeks to salvage pregranted abandonmen

and argues there was plain error on that issue. He suggests the Court reverse summarily



because the viability of the new procedure will be seriously impaired by the CA DC ruling,
Petrs conditionally seek to bring the rest of the judgment into question. They

single out the provision under the new procedure that insures a producer that once a

certificate is issued no refunds will be required if the area rate drops. Petrs claim

this provision violates the statutory purpose of assuring ""consumers a complete, perma-

nent and effective bond of protection from excessive rates and charges.' Atlantic Refining

Co, v. Public Service Commission, 360 U.S. 378, 388 (1959).

Petrs claim the "more important question' raised here is whether the Court cf
Appeals can continue to allow novel procedures which give producers higher than just and-
reasonable prices during the pendency of review proceedings. Petrs claim that FP( and
CA approval of escape hatches llke this new procedure undercuts the area rate and &+ 2~

how forces it continually upward,

4,7 DISCUSSION: Whatever loosening of the jurisdictional requirements the ay b
allowed for an untimely conditional cross petition should be canting.ent upon presei ‘. on
of a strong argument for considering the untimely issues. Obviously, no such argur .nt is
presented here., Petrs fail to state why the pregranted abandonment issue is not dis. rete
from the rest of the new certification procedure. The pregranted abandonment mat..r
seems merely to be a question of comparing that practice with §7 and the Court's p. ‘ous

cases on abandonment. E. g, Sunray Oil v. FPC, 364 U.S, 137. Moreover, a cumupicte

review at this time of the new certification procedure may be premature, and ma, r = rict
the FPC's attempts to define new ways to deal with energy problems.
There is no response.
Kelly No Opr
4/29/75

mee
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Summer List 9
Sheet 3

No. 74-883 Motion to Dispense with
Printing An Appendix
FEDERAL FPOWER
COMMISSION

Ve
MOSS

The SG moves pursuant to Rule 36(8B) for leave to dispense with the
requirement of a separate appendix as otherwise required by Rule 36. He
states that the parties have agreed that the only items in the record t}:a.t need

s —
be separately printed are those that are already reproduced in the appendix to
e T

the cert petition. He also advises that the parties may in addition refer in their
——
briefs to any other items that are part of the original record.

DISCUSSION: Thie appears to be a routine motion to dispense with

printing an appendix, The appendix at the back of the cert petition contains

the CA opinion, judgment and order denying 2 rehearing, the pertinent FFC
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Mr. Justice White

Nr. Justios Marshall

Mr, Justioe Blankmun
- Mr. Justloa Powall

Mr, Justioe R hnguist

Mr, Justloe Stevens

2nd DRAFT From: Mr. Juatios Brennan
SUPREME COURT OF THE UNITED STATRSutsces: NN
LeebE & : ;
No. 74-883 PRSI
Federal Power Commission, | On Writ of Certiorari to
Petitioner, the United States Court
v of Appeals for the Dis- s
John E, Moss et al. trict of Columbia Cireuit. ———

[February —, 1076]

Mr. Justice Baenwan delivered the opinion of the
Court.

Section 7 (b) of the Natural Gas Act, 16 U, 8. C. § 717f
(b), provides that “[n]o natural-gas company shall
abandon all or any portion of its facilities subject to the
jurisdiction of the [Federal Power] Commisgion, or any
service rendered by meane of such facilities, without the
permigsion and approval of the Commission first had and
obtained, after due hearing, and a finding by the Com-
mieeion . , , that the present or future public convenience
or necessity permit such abandonment.”* The question
presented in this case is whether FPC may, upon a
proper finding of publie convenience or necessity, simul-
taneously authorize both the sale of natural gas in inter-
state commerce by & producer and the ebandonment of

1 Bection T {b) of the Act provides in full text:

“No paturalges company shall abandon all or any portion of ite
facilities subject to the jurisdietion of the Commission, or any
gervice rendered by means of much facilitiss, without the permission
and approval of the Commission first had and obtained, after due
hearing, and & finding by the Commission that the available supply
of naturs]l gas i8 depleted to the extent that the continuance of
service is unwarrsnted, or that the presemt or future public con-
venience of necessty permit such sbandonment.”
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the sale at a future date certain. The Court of Appeals
for the Distriet of Columbia Cireuit construed § 7 (b) to
empower FPC to authorize abandonment only when
and if proposed at the end of the contract term, thus
precluding power to authorize abandonment simultane-
ously with certificating new producer sales. Accordingly,
the Court of Appeals set aside the FPC order involved
in this case insofar as it permits the Commission, at the
time it issues a certificate of public convenience and
necessity, to authorize the producer to terminate the
sale at the end of the contract term. 502 F, 2d 461
(1974), We granted certiorari, 422 U, B, 1066 (1975).
We reverse.
I

FPC Order No. 455, 48 F, P, C, 218, issued August 3,
1072, is the order involved, The Order was promulgated
under FPC rulemaking authority pursuant to a notice of
April 6, 1972, 37 Fed. Reg. 7345, as an addition to FPC's
general rules of practice and procedure, 18 CFR § 2,75
(1976), Order No, 465 established an “optional proce-
dure for certificating new producer sales of natural gas.”
48 F, P. C, at 218, The new procedure did not displace
area pricing, but instead provided an alternative to “stim-
ulate and accelerate domestic exploration and develop-
ment of natural gas reserves, Id., at 226, The proce-
dure was necessary, the Commission found, because
natural gas producers were frequently unable, due to
hazards of area price revisions in lengthy appellate review
proceedings, to rely upon rates established by FPC in its
area rate orders, and thus were discouraged from explor-
ing for new gas and committing it to the interstate mar-
ket, For “there is no assurance at the present time that.
a producer may not ultimately have to refund some of an
initial rate . , , upon which the producer relied when it.
dedicated & new gas supply to the interstate market.’”



74 8533 0OPINION
FPC v. MOBS a

Id., at 222-223. “[T]he producer does not know . . . how
much it will get if it develops and sells new gas to the
interstate market. The producer knows for sure only
that once it sells in interstate commerce it cannot stop
deliveries.,” Id., at 223. “This uncertainty,” the Com-
mission found, “has impeded exploration and develop-
ment." Ibid,

The optional procedure introduced by Order No. 455
was designed to “lessen rate uncertainty which has pre-
vailed since the early 1960s.” Id., at 219. The pro-
cedure has several features. Firat, it permits producers
to tender for FPC approval contracts for the sale of new
natural gas® at rates that may exceed the maximum
authorized by the applicable rate order.® Becond, FFC
will determine in & single proceeding whether the “publie
eonvenience and necessity’” under &7 (e) of the Act, 15
U. 8. C. § 7T17f (e), warrants the issuance of a certificate
authorizing the sale and whether the rates called for by
the contract are “just and reasonable” under § 4 (&), 15
U. 8. C. §717e (a). Third, a permanent certificate is-
sued by the Commission and accepted by the producer
ia not subject to change in later proceedings under § 4 of
the Act* 15 U, 8. C. § 717¢, and the rates may be col-

#The optional procedurs i available for sales of gas produced
from wells commenced after April 6, 1972, and gas that has not
previously been eold in interstate commerce, 18 CFR §2.75 (b)(3)
{1975).

8 After adoption of the optional procedure, FPC established
& nationel cefling rate for some sales of natural ges. Order No, 899,
=~ F, P, C, — (1874}, The optional procedure was then amended
to permit producers to tender contracts for certification including
rates exceeding the national ceiling, as well az ares rates, Order
No. 455-B, — F. P. C. — (1074).

4 The procedure dose not, however, imit the applicability of § 5,
150.8 C. §717d. See 18 CFR 8275 (d) (1975), The Commission
noted in Order No. 455 that it was unahble to “bind & futnre Com.
mission mot to invoke the prospective operation of Bection §”; the
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lected without risk of refund obligations. Id., at 226,
Bee 18 CFR §2.756 (d) (1875), Fourth, Order No. 455
authorizes inclusion in the permanent certificate of the
abandonment assurance—or “pregranted abandonment”—
called in question in this case. 18 CFR §2.75 (e)
(1975).* The authority to include assurance that the
producer may abandon the sale at the end of the con-
tract term is, however, to be exercieed only upon appro-
priate findings by FPC of public convenience or necessity,
as required by § 7 (b). Order No, 455-A,48 F, P, C, 477,
481 (1972).

The importance to the producer of the pregranted
abandonment provision is obvious. Pregranted abandon-
ment gives the producer assurance that his present sale
will not indefinitely commit the gas to what may be a
lower-priced interstate market: he will be free on
the contract expiration date to discontinue deliveries
to the purchaser without having to demonstrate again
that abandonment is consistent with the public con-
venience or necessity.

I

The entire optional procedure of Order No. 4565 was
attacked in petitions for review hefore the Court of
Appeals, which upheld the Order in all respects save the
pregranted abandonment authority.® In holding that

Commissioners further stated that “[t]o the extent that this Com-
mission ean grant certainty of rates, we do so.” 48 F. P. C, ai 223,

#This provision resds ss follows:

“Applications presented hereunder will be considered for perma-
nent certification, either with or without pregranted abandomment,
notwithstanding that the contreet rate may be in excess of an area
ceiling rate established in a prior opinion or order of this
Commission.”

* Respondents’” croes-petition seeking review of the Court of
Appeals’ decision to the extent that it adversely resolved their
contentions was demied, 422 U, B, 1020 (1975).
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'7 (b) requires & public canvenience or necessity find-
ing by FPC at the time of the proposed abandon-
ment, thua preeluding such finding at the time of certifi-
eation, the Coury of Appeals stated, 502 F. 2d, st 472;
“Pregranted abandonment would lsave a producer
free g discontinue service to the interstate market,
pephaps years after the original certification, with no
gontemporaneous obligation on the producer to juse
tify withdrawal of serviece as consistent with the pub-
lie convenience and necessity. We think Section
7(b) does not contemplate or suthorize such
procedure,
“ .. It appears to us , . . that pregranted abandon«
ment requires maore clairvoyance than even the Coms
mission’s expertise reasonably encompasses,”

We find nothing on the face of § 7 (b) to support the
holding that the section “does not contemplate or author
ize such procedure.” Thers i8 no express provision
preseribing the timing of the finding of publie conven-
ienee or necessity that is prerequisite to FPC authority to
allow the producer to abandon & sale, In the absence
of an explicit direction, the inference may ressonably be
mede that Congress left the timing of the finding within
the general diseretionary power granted FPC “to regulate
abandonment of service,” 8. Rep. No. 1162, 756th Cong,,
1st Sess,, 2 (1937); H. R. Rep. No. 708, 75th Cong,, 1st
Sess., 2 (1937). "“[T]he Commission's broad responsi-
bilities . . . demand & generous construction of ita statu-
tory authority,” Permian Basin Area Rate Cases, 300
U. 8. 747, 776 (1968), and that inference is plainly con-
gistent with Congress’ regulatory goals.

The reasoning of the Court of Appeals that pregranted
abandonment requires “clairvoyance” overlocks the ex-
press power granted to FPC in § 7 (b) to allow abandon-
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ment upon & proper finding that the “present or future”
public convenience or necessity warrants permission to
sbandon. The power to authorize an abandonment upon
finding that it is justified by future public convenience or
necessity clearly encompasses advance authorization
warranted by consideration of future circumstances and
the necessary estimation of tomorrow's needs. That has
been our econclusion when FPC authority to make fore-
casts of future events has been challenged in other con-
texts. For example, in rejecting the contention that the
FPC could not consider forecasts of the future under the
nearly identical standard of §7 (e), FPC v. Transcon-
tinental Gas Corp., 385 U. 8. 1, 28-29 (1061), stated
that “a forecast of the direction in which the future
publie interest lies necessarily involves deductions based
on the expert knowledge of the ageney.” Similarly, as
to another ageney, we have stated our unwillingness to
let “uncertainties as to the future . . . paralyze the [Inter-
state Commerce] Commission into inaction,” United
States v. Detroit & Cleveland Navigation Co.,, 326 U. B.
236, 241 (1045), Thus, to the extent that exercising
the pregranted abandonment authority entails foreeast-
ing future developments affecting supply and demand,
we cannot say that requiring this degree of “clairvoy-
ance” renders the provision beyond FPC authority.
Furthermore, FPC may determine that present supply
amd demand conditions require that pregranted ahandon-
ment be authorized in appropriate casez to encourage
exploration for new gas and its dedieation to the inter-
state market, since the unwillingness of producers to
make indefinite commitments has made potentially avail-
able supplies inaccesgible to the interstate market, We
econclude therefore that an optional procedure encom-
passing pregranted authority intended to draw new gas
supplies to the interstate market is glearly within FP(T
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suthority to permit sbandonments justified by either
present or fufwre public convenience or necessity.”
Order No. 455 does not suthorize specific abandon-
ments., It merely establishes an optional procedure un-
der which pregranted abandonment may be authorized
in appropriate ceses. Any pregranted sbandonments
approved under this procedure are subject to judicial
review under the Act. See §19(b), 15 U. 8. C. §717r
(b). We should not presume, aa the Court of Appeals
did, that the Commission is not competent to make
proper findings supported by substantial evidence and
consistent with § 7 (b} in approving pregranted abandon-
ment, Rather, the question whether particular pre-
granted abandonment authorizations are beyond the
Commission's expertisa should await resolution in con-
crete eases. See FPC v. Texaco, Inc., 417 U. 8. 380, 302
{1974).* It suffices for the purposes of this case that

T FPC hag disclaimed any relispes on the ground, permitted under
§7 (b), that “the available supply of natural gas i dapleted o the
extent that the conbinmance of service is unwarmanted.” We there-
fore have oo oceasion to address the question whether pregranted
shandonment on thet ground would exceed FPC authority.

¢ Paradoxically, similar considerations led the Court of Appeals
to reject respondents’ challenge to a provisom of the optional
procedure requiring the Commission to determine the reasonable.
nese of fofgre rate escalstions included in contracts submitted pur-
mmnt to the procedurs. Yet no attempt wis made to distinguish
the case of future rate escalstions from that of pregranted abandon-
ment o this respect. The Court said:

"We cammot say as an sbatract proposition of law that it is im-
possible for the Commission to make ab advance determination of
‘reasonableness’ in proceedings under Section 4. Although as &
practical matter one mey be skeptical about the shility of the Com-
mission to encceed in this endeavor, we think it may make the
attempt. Whether it succeeds will depend upon the evidentiary
baas for the escalations proposed in & given contract and the rea-
sonableness of Commission findings and projections mipporting and.
approving such escalations. The question is one of proof which can
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we read §7(b) as leaving the timing of approval of
abandonments to FPC diseretion.®

III

The Court of Appesls stated that its construetion of
§ 7 (b) as denying FPC authority to authorize abandon-
ment on & future date certain at the time of certification
wasa “fortified” by Sunrag Mid-Continent 0il Co. v. FPC
(Sunray I1), 364 U, 8. 137 (1960). Sunray /7 held that
FPC had authority to tender & certificate of public con-
venience and necessity without time limitation to a
producer who applied for a certificate authorizing sales
for 20 years only, The Co.rt ressoned, id., at 142:

“If petitioners’ contentions as to the want of au-
thority in the Commission to grant a permanent
certificate where one of limited duration has been
sought for, were to be sustained, the way would be
clear for every independent producer of natural gas
to seek certification only for the limited period of
its initial contract with the transmission company,
and thus automatically be free at a future date,
untrammelled by Commission regulstion, to reassess
whether it desired to continue serving the interstate
market,”

We understand the Court of Appeals to read this
passage as implying that a limited-term certificate would
be barred by the Act, and that a permanent eertificate
with pregranted abandonment would also be barred since

be answered only on a record setting out a partioulsr proposal and
the evidence supporting it." 502 F. 2d, at 488,

* Respondents elaim that the pregranted abandonment provision
amounts to deregolation skin to that condemned in FPC v, Teraco,
Inc., mupra, at 400, But, unlike the small-producer exemption in-
volved thers, the FPC im the optional procedure retains full control
over its regulatory jurisdiction,
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such a certificate, as FPC concedes, FPC Brief, at 22, is
legally and funectionally indistinguishable from a limited-
term certificate,® But the Court of Appeals’ reading of
Sunray Il was patently erroneous. Sunray IT in fact
indicated that FPC is authorized to issus limited-term
certificates. The Court of Appeals for the Tenth Circuit
had addressed that question at an earlier stage of the
litigation and had held that FPC was authorized to issue
such certificates, Sunray Mid-Continent Oil Co, v. FPC,
239 F. 2d 97 (1956), rev'd on other grounds, 353 U. 8.
944 (1957) (Sunray 1), Sunray II implicitly approved
‘this holding in stating, 364 T, 8., at 157: “There is no
contention that the Commission was again indulging in
the erroneous notion thet it had no power to issye &
limited certificate.”

‘Thus, rather than imply that the Act forbids the issu-
‘ance of a limited-term certificate, Sunray II approved
the holding of the Court of Appeals for the Tenth Cir-
cuit that the Act permits the issuance of such a certifi-
cate® Sunray II therefore supports the conclusion we

10 The Court of Appeals found that pregranted zbardonment has
“the same potentiality of prejudice to consumers” that this Coeurt
was concerned shout in Swnrey [f. 502 F,2d, at 472, In that
case, bowever, Buntay’s position would have removed FPC discre-
tion. wot to issue limited-term certificates- wherever & producer
sought o limited certificate. Both Sweray 77 sod today's -decisien
maintsin FPO diserstion m this regard, while the Court of Ap-
peals” conclhuzion reduces FPC'2 ahility to exercise iz regulatory
responsiblity.

1 The first decision of the Court of Appeals for the Tenth Cir-
it was reversed in Sumray [ on the ground that the Court had
iteelf decided whether FPC should have wsed a limited-term certifi-
cate, rather than remanding to the Commission to resolve this ques-
tion in the fltst instance, 353 U.'8, 044, Sunroy [T sustained the
Conrt of Appeals’ later affirmanes of FPC's jasuance of an unlimited
certificats, 267 F. 24 471 (1959),

2 Moreover, if ssmance of limited-term certificates were barred
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have reached and does not fortify the Court of Appeals’
construction of § 7 (b), In both the case of the limited-
term certificate and the case of the permanent certificate
with pregranted abandonment, FPC determines at the
time of certification that the present or future publie
convenience or necessity justifies the issuance of a cer-
tificate that allows discontinuance of service at a future
date certain without need for further proceecdings.
The judgment of the Court of Appeals is reversed
insofar as it set aside the pregranted abandonment pro-
vision of Order No, 468, and the case is remanded for
further proceedings consistent with this opinion,
It is so ordered.

Mg. Justice Brewart, MRr, JusTioe PoweLy, and Mr
Justice STevENs took no part in the consideration or
decision of this case,

by the Aot, there would have been no need to decide Swwray I7,
In that tircumstance the producer sould hardly have complained
that FPC failed to recognize its request for only a limited certifi-
oate, minpe such n reading of the Ast requires in all cases
lesue unlimited-term certificates,

E‘.
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