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been imposed by some copurts even before certification. It destroys
the flow of the footnote to put that thought back in, and I have
coneluded that it 1s not inconsistent with what we now say.
Finally, I have found no direct support for the last
sentence in note 6. The closest I have come is Newberg's treatiss,

where he says that the Sosna/Franks result is analogous to the

wall-settled rule that a trust does not fail for want of a trustese.
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T

In 1973, the United States Parcle Board adopted explicit
Parole Beleaze Guidelines for adult prizoners,! These guide-
lines establish a “eustomary range” of confinement for various
classes of offenders. The guidelines utilize a matrix, which
combines a “parole proghosis” score (based on the prizoner's
age st first conviction, emploviment background. and other
personal factors) and an “offense severity' rating, to wvield
the “customary” time to be served in prizon.

Subsequently, in 1976, Congress enacted the Parole Com-
mission and Reorganization Aet {PCRA), Poh, L. 94233, 90
Stat. 219, 1R T, 8, . 88 4201-4218. This Act provided the

4440 10, 8, s (1079}, Theze priconers, or most of them, new also
have been relegsed from mearceration. O September 25, 1979, a supple-
ment to the motion fo substitute or intervene woe filed, proposing eix new
sibstitnte respondents or intervenors: each of these iz a presently in-
enrcernted federn]l prisoner who, nllegedly, hus been adversely offected by
the guidelines snd whe iz representod by Gersghtv's counsel,

Sinee we hold thet respondent may continue to litigate the claze certifi-
cation issve, there i@ no need for us to consider whethor the motion sheuld
ba granted in order to prevent the ease from being moor, We eonelude
that the Distriet Court mitially shonld tule on the motion.

1 Bee, £, g, Armour v. City of Anmaston, 5397 F, 2d 48, 4849 (CAR
1079); Susman v. Lineoln Amertean Carp, BET F, 24 866 (CAT 19781,
cert. pending, Mo, TB-1168; Feodwar v. Schlestnger, 584 F. 2d 1325,
1332-1333 (A4 1878); Camper v. Calumet Petrochemicols, Ine, 554
F. 2d 70 (CAS5 1878); Reper v. Consurve. Fre, 578 F, 2d 1108 (CAS
20781, afi'd aub now. Deposit Guargnty Nat, Bonk o, Roper, ante, p. —
(1570} ; Satterwhite v, City of (Freenville, 578 F, 2d 987 (CAR 10878)
{en bunc), cert, pending, Xo, T8=1008: Fun Connon v, Breed, M6 F, 2d
1086 (CA9 1977 Winokur v, Fell Federol Sovimgs & Loan Assn, 560
F, 2d 271 {(CA¥ 1877), cert. denied, 435 17, B. 932 (1978); Lashy v,
hanfon, 53% F, 2d 1133 (CAZ 19770, Kuwehulu v, Employers Ins. of
Wousau, 557 F. 2d 1334 (CAD 1977); Boyd v. Justices of Special Term,
546 T, 2d 526 (CAZ 197R); Namer v. Gerfrude, 542 F, 24 825 {CAly
18769, cert. denied, 429 17, &, 1044 (1077},

138 Fed. Heg, 51042-31045 (1973}, The gmdeline: eurrently in foree
appear at 28 CFR § 2.20 {1979).
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first legislative authorization for parole release guidelines. It
required the newly created Parole Commission to “promul-
gate rules and regulations establishing guidelines for the
powe[r] ... to grant or deny an application or recommenda-
tion to parole sny eligible prisoner.” §4203. Before releas-
ing a prisoner on parole, the Commission must find, “upon
consideration of the nature and circumstances of the offense
and the history and characteristics of the prisoner,” that re-
lease “would not depreciate the seriousness of his offense or
promote disrespect for the law"” and that it “wonld not jeop-
ardize the public welfare” § 4206 (a).

Respondent John M. Geraghty was convieted in the United
States Distriet Court for the Northern Distriet of Illinois of
conspiracy to commit extortion, in violation of 18 1. 8. C.
§ 1051, and of making false material declarations to a grand
jury, in violation of 18 T, 8, C, § 16231 Dp January 25, 1974,
two months after initial promulgation of the Telease guide-
lines, respondent waeg sentenced to concurrent prison terms
of four years on the conspiracy eount and one year on the false
declarations count. The United States Court of Appeals for
the Seventh Circuit afirmed respondent’s eonvietions, United
States v. Braasch, 505 F, 2d 139 (1974), cert. denied sub nom,
Feraghty v. United States. 421 U, 8, 910 (1975).

Geraghty later, pursuant to a motion under Fed, Rule
Crim. Proc. 35, obtained from the Distriet Court a reduction
of his sentenee to 30 months, The court granted the motion
because, in the court's view, application of the guidelines
would frustrate the sentencing judge's intent with respect to
the length of time Geraghty would serve in prison. United
Stotes v, Braasch, No. 72 CR 979 (ND IIl, 1975}, appeal
dism’d and mandamus denmed, 542 F, 2d 442 (CAT 1976).

¢ The extortion ecount wus hused on respondent’s use of his position as a
vire squad officer of the Chicage police force tn “shakedonm”™ dispensers
of pleoholic beverages; the false declarntions coneerned his involvement
in thi= scheme,
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Geraghty then applied for release on parole. His first
application was denied in January 1976 with the following
explanation:

"“Your offense behavior has been rated as very high sever-
ity. You have a salient factor score of 11. You have
heen in custody for a total of 4 months, Guidelines es-
tablished by the Board for adult eases which consider the
ahove factore indicate a range of 26-38 months to be
served before releasze for cases with good imstitutionsal
program performance and adjustment. After review of
all relevant factors and information presented, it is found
that a decision at this consideration outside the guidelines
does not appear warranted,” App. 5, 24.

If the customary release date applicable to respondent under
the guidelines were adhered to, he would not be paroled before
serving his entire sentence minus good-time eredits. Geraghty
applied for parole again in June 1976; that application was
denied for the same reasons. He then instituted this civil
suit ag & class setion in the United States District Court for
the Distriet of Columbia, ehallenging the guidelines as incon-
sistent with the PCRA and the Constitution, and questioning
the procedures by which the gnidelines were applied to his
case.

Respondent sought certification of a class of “all federal
prisoners who afeor-wio wiil become eligible for release on
parole” Id., at 17. Without ruline on Geraghty’s motion,
the eourt transferred the case to the Middle District of Penn-
sylvania, where respondent was inearcerated, (eraghty con-
tinued to press hig motion for class certification, but the court
postponed ruling on the motion until it was prepared to render
& decigion on erose-motions for summary judgment,

The Distriet Court subsequently denied Geraghty's request
for class certification and granted summary judgment for peti-
tioners on all the claims Geraghty asserted. 420 F, Supp,
737 (MD Pa. 1977). The court regarded respondent’s action

G 76
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manded the case for further proceedings. 578 F, 2d 238
(CA3 1978). If a class had been certified by the District
C'ourt, mootness of respondent Geraghty's personal claim
would not have rendered the controversy moot. Bee, €. f.,
Sosna v. fown, 419 U, 8. 393 (1973), The Court of Appeals
reasoned that an erroneous denial of a class certification should
not lead to the opposite result. 579 F. 2d, at 248-252.
Rather, certification of a “certifiable” class, that erroneously
had been denied, relates back to the original denial and thus
preserves jurisdiction, Ihid,

On the question whether certification erroneously had been
denied, the Court of Appeals held that necessity is not a pre-
requisite under Rule 23, 579 F, 2d, at 252, The court ex-
pressed doubts about the Distriet Court’s finding that class
certification was “inappropriate.” While Geraghty raised
some claims not applicable to the entire class of prisoner: who
are or will become eligible for parole, the Distriet Court could
have “certiffied] certain issues as subject to class adjudication,
and . . . limite [d] overbroad classes by the use of sub-classes,'”
Id., at 253, Failure “to congider these options constituted a
failure properly to exercize diseretion. Indeed, this authority
may be exercized sua sponte.” [bid, The Court of Appeals
also held that refusal to ecrtify boeause of a potential confliet
of interest between Geraghty and other members of the puta~
tive class was error. The subeloss mechanism would have
remedied this problem as well. Id.. at 252-253. Thus, the
Court of Appeals reversed the denial of class certifieation and
remanded the case to the Distriet Court for an initial evalna-
tion of the proper subelasses. Jd,, at 254. The court also
remanded the motion for intervention, Id., at 245 n, 21.°

In order to avoid “improvidently dissipat[ing] judicial
effort,” id., at 254, the Court of Appeals went on to consider
whether the trial court had deecided the merits of respondent's
case properly. The Distriet Court’s entry of summary judg-

" Apparently Becher, too, has now been released from phison,
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ment was found to be error because “if Geraghty's recapitula-
tion of the function and genesis of the guidelines is supported
by the evidence,” the guidelines “may well be” unauthorized
or unconstitutional, Id,, at 2539, 268, Thus, the dispute on
the merits also was remanded for further factual development.

II

Article ITT of the Constitution limits federal “judiecial
Power,” that is. federal eourt jurisdiction, to “Cases” and
"Controversies,” This ease or controversy limitation serves
“two eomplementary” purposes. Flast v. Cohen, 392 U, 8.
83, 95 (1968), Tt limits the business of federal courts to
“nuestions presented in an adversary context and in a form
historically viewed as eapable of reselution through the judi-
cial process.” and it defines the “role assigned to the judi-
elary in a tripartite alloeation of power to assure that the
federal courts will not intrude into areas committed to the
other branches of government.” Ibid. Likewise, mootness
has two aspects: “when the issues presented are no longer
‘live' or the parties lack a legally cognizable interest in the
outeome.” Powell v, McCormack, 3095 T, 5. 486, 496 (19603,

It is clear that the eantroversy over the validity of the
Parole Release Guidelines is stiil a “live” one between peti-
tioners and at least some members of the class respondent
seeks to represent, This is demonstrated by the faet that
prisoners currently affected by the guidelines have moved to
be substituted, or to intervene, as “named” respondents in this
Court. See n. 1, supra. We therefore are coneerned here
with the second aspeet of mootness, that is, the parties’ inter-
est in the litigation, The Court has referred to this concept
as the “personal stake” requirement, E. g., Franks v. Bow-
man Transportation Co,, 424 U, 8. 747, 755 (1976); Baker v.
Carr, 369 U, 3. 186, 204 (1962).

The personal stake requirement relates to the first purpose
of the case or controversy doctrine—limiting judicial power
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to disputes capable of judieial resolution, The Court in Flast
v. Cohen, 392 U, 8., at 100-101, stated:

“The gquestion whether a particular person is a proper
party to maintain the action does not, by its own foree,
raise separation of powers problems related to improper
judicial interference in areas committed to other branches
of the Federal Government, , , . Thus, in terms of Ar-
ticle ITT limitations on federal court juriedietion, the
question of standing is related only to whether the dispnte
sought to be adjudicated will be presented in an adver-
sary context and in a form historieally viewed as capable
of judicial resolution. It is for that resason that the em-
phasis in standing problems is on whether the party
invoking federal eourt jurisdietion has ‘a personal stuke
in the outcome of the controversy,' Baker v. Carr, [360
T, 8], at 204, and whether the dispute touches upon ‘“the
legal relations of parties having adverse legal interests’
Aetna Life Insurance Cn. v. Haworth, [300 T. 5.1, at
240-241."

Bee also Schlesinger v, Reservists to Stop the War, 418 U, 5.
208, 216-218 (1974).

* The “personal stake" aspect of mootness doctrine also serves
primarily the purpose of assuring that federal courts are pre-
sented with disputes they are capable of resolving. One
rommentator has defined mootness as “the doetrine of stand-
ing set in & time frame: The requisite personal mterest that
must exist at the commeneement of the litigation (standing)
must continue throughout its existence (mootness).” Monag-
han, Constitutional Adjudication: The Who and When, 82
Yale L, J. 1363, 1384 (1973).

111

On several oceasions the Court has considered the applica-
tion of the “personal stake" requirement in the class action
context. 1In Sosna v. Towa, 410 U, 8, 303 (1875), it held that
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trict courts. Respondent had no real opportunity to request
certifieation of subelasses after the class he proposed was re-
jected. The Distriet Court denied class certifieation at the
game time it rendered its adverse decision on the merits, Re-
questing subelass certification at that time would have been
a futile act, The Distriet Court was not shout to invest effort
in deciding the subelass question after it had ruled that no
relief on the merits was available. The remand merely gives
respondent the opportunity to perform his funetion in the
adversary gvstem, On remand, however, it is not the Distrie

Court that is to bear the burden of construeting subelasses
That burden is upon the respondent and it is he who i

required to submit proposals to the court. The eourt has n

sua sponte obligation so to act. With this modification, th

Court of Appeals’ remand of the eaze for consideration of sub

classes was a proper disposition.

It would be inappropriate for this Court to resch the merits
of this controversy in the present posture of the esse. Our
holding that the case is not moot extends only to the appeal of
the class certification denial. If the Distriet Court AgAIn
denies class certifieation, and that decision is affirmed. the
controversy on the merits will be moot. Furthermore, al-
though the Court of Appeals commenter upon the merits for
the sole purpose of avoiding waste of judicial resources, it did
not reach a final conclusion on the validity of the guidelines,
Rather, it held only that summary judgment was improper
and remanded for further factual development. Given the
interlocutory posture of the case before us, we must defer
decision on the merits of respondent’s ease until after it is
determined affirmatively that a class properly ean he certified.

The judgment of the Court of Appeals is vacated and th
case is remanded for further proceedings consistent with this
opinion,

It 18 s0 ordered.
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stake. See, e, g., Weinstein v. Bradford, 423 U. B. 147, 149
(1975); Roe v. Wade, 410 U. 8, 113, 123-125 (1973). Rince
the litigant faces some likelihood of becoming involved in the
same controversy in the future, vigorous advocacy ¢an be ex-
pected to continue,

When, however, there is no chance that the named plain-
tiffi's expired claim will reocecur, mootness still can be avoided
through certification of a class prior to expiration of the named
plaintiff's personal claim. E. g., Franks v. Bowman Trans-
portation Co., 424 U, 8, at 752-757. See Kremens v, Bart-
ley, 431 U, 8. 119, 120-130 (1977). Some cldims are so in-
herently transitory that the trial court will not have even
enough time to rule on a motion for élass certification before
the proposed representative’s individugl interest expires, The
Court considered this possibility in Gerstein v. Pugh, 420
U. 8., at 110, n. 11, Gergtein was an action challenging pre-
trial detention conditions. The Court assumed that the
named plaintiffis were no longer in custody awaiting trial at
the time the trial court certified a class of pretrial detainees.
There was no indication that the particular named plaintiffs
might again be subject to pretrial detention. Nonetheless,
. the case was held not to be moot because:

“The length of pretrial custody cannot be ascertained at
the outset, and it may be ended at any time by release on
recognizance, dismissal of the charges, or a guilty plea, as
well as by acquittal or convietion after trial. It is by no
means certain that any given individual, named as plain-
tiff, would be in pretrial custody long enough for & distriet
judge to certify the class. Moreover, in this case the con-
stant existence of a class of persons suffering the depriva-
tion is certain. The attorney representing the named
respondents is a public defender, and we can safely as-
sume that he has other clients with a continuing live
interest in the case,” [Ibid,

See also Sosna v. Towa, 419 T, 8, at 402, n, 11.
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Application of the personal stake requirement to & proce-
dural elaim, such as the right to represent a class, is not auto-
matic or readily resolved, A “legally cognizable interest,” as
the Court described it in Powell v, MeCormack, 335 U. 8., at
406, in the traditional sense rarely ever exists with respect to
the class certifieation claim.” The justifications that Jed to
the development of the class aetion include the protection of
the defendant from inconsistent obligations, the protection of
the interests of absentees, the provision of a convenient and
eponomical means for disposing of similar lawsuits, and the
facilitation of the spreading of litigation costs among nuiner-
pus litigants with similar claims. See, ¢, ¢, Advisory Com-
mittee Notes on Fed. Rule Civ, Proc. 23, 28 U, 8. C. App., pp.
427-429; Note, Developments in the Taw—Class Actions, 82
Harv. L. Rev. 1318, 1321-1323, 1329-1330 (1976). Although
the named representative receives vertain benefits from the
class nature of the action, some of which are regarded as de-
sirable ‘and others as Tess 50" these benefite generally are by-
products of the class action deviee. In order to achieve the
primary benefits of elass suits, the Federal Rules of Civil Pro-
cedure give the proposed class representative the right to have
8 class certified if therequirements of the rules are met. This
“right” is more analogous to the private attorney general con-
cept then to the type of mterest traditicnally thought to
gatisfy the "personal stake” requirement. See Roper, ante,
p. —— (slip op., at 10-11).

Ag noted above, the purpose of the “personal stake" require-
ment ig to assure that the ease is in a form capable of judi-
cial resolution. The imperatives of a dispute capable of judieial

8 Were the clies an indispensable party, the named plaintiffs jnterests
in eertification would wpproach o “legally cognigable intersst”

% 8ee, e g., Landers, OF Legnlized Blackmail and Legalized Theft: Con-
sumer Class Actions and the Substance-Procedure Dilemma, 47 8, Tal. Lo
Rev. 842 (1974}; Bimon, Claes Actions—TUseful Tool or Engine of Dee
gitnetion, 5& F. B I, 576 (1872],
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In two different contexts the Court has stated that the pro-
posed class representative who proeeeds to a judgment on the
merits may appeal denial of class certification. First, this
asgumption was “an important ingredient,” Deposit Guaranty
Nat. Bank v. Roper, ante, p. — (slip op,, at 11), in the re-
jection of interlocutory appeals, “as of right,” of elass certifi-
eation denials. Coopers & Lybrand v. Livesay, 437 U. 8. 463,
460, 470, n, 15 (1978). The Court reasoned that denial of
class status will not necessarily be the “death knell” of a small
claimant aetion, sinee there still remaing “the prospect of pre-
vailing on the merits and reversing an order denying eclass
certification.” Ibid.

Second, in United Airlines, Inc. v. McDonald, 432 1. 8, 385,
393-395 (1977), the Court held that & putative class member
may intervene, for the purpose of appealing the denial of a
clgss certification motion, after the named plaintiffs’ claima
have been satisfied and judgment entered in their favor. Un-
derlying that decision was the view that “refusal to certify
was subject to appellate review after final judgment at the
behest of the named plaintiffis.” Id., at 393, And today, the
Court holds that named plaintiffs whose claims are satisfied
through entry of judgment over their objections may appeal
the denial of a class certification ruling. Deposit Guaranty
Nat, Bank v, Roper, ante, p, —.

Gerstein, McDonald, and Roper are all examples of cases
found not to be moot, despite the loss of a “personal stake” in
the merits of the litigation by the proposed class representa-
tive. The interest of the named plaintiffs in Gerstein was
precizely the same as that of Geraghty here, Similarly, after
judgment had been entered in their favor, the named plain-
tiffs in MeDonald had no continuing narrow personal stake in
the outcome of the class claims. And in Roper the Court
points out that an individual controversy is rendered moot, in
the strict Art, ITI sense, by payment and satisfaction of a final
judgment. Ante, p. — (&lip op., at 6).
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denies class eertification, and that decision is affirmed, the
controversy on the merits will be moot. Furthermore, al-
though the Court of Appeals commented upon the merits for/
the sole purpose of avoiding waste of judicial resources, it did ¢
nqt, reach & final contlugion on the validity of the guidelines,|
Rather, it held only that summary judgment was impropeJ
and remanded for further factual development. Given the
interlocutory posture of the case before us, we mnust defer ?
deeisian_on the merits of respondent’s case until after it is |
determined affirmatively that a class properly can be certified.

“The judgment of the Court of Appeals is vacated and the
case is remanded for further proceedings consistent with this
opinion.

It i3 go ordered.
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423 U. B, at 140, See also Memphisz Light, Gas & Water Div.
v. Craft, 436 U. 8. 1, 8 (1978).

The Court suggests that Jacobs and Spangler may be dia-
tinguished beeause the plaintiffs there were not appealing the
denial of class certification. The Court overlooks the fact that
in each case the class representatives were defending a judg-
ment on the merits from which the defendants had appealed.
The plaintiffs/respondents continued vigorously to assert the
claims of the class. They did not take the procedural route
of appealing a denial of certification only because the Distriet
Court had granted—albeit defectively—class status. We chose
not to remand for correction of the oral certification order in
Jacobs because we recognized that the putative class repre-
sentative had suffered no injury that ecould be redressed by
adequate certification, Underlying Jacobs, and Bradford as
well, is the elementary principle that no one has a personal
stake in obtaining relief for third parties, through the mecha-
nism of class certification or otherwise,® The Court rejects
that prineiple today.

111

While the Court’s new concept of “flexible” mootness is
unprecedented, the content given that concept is even more
disturhing. The Court splits the class agpects of this action
into two separate “claimas”: (i) that the action may be main-
tained by respondent on behalf of a class, and (ii) that the
class iz entitled to relief on the merits. SBince no class has
been certified, the Court eoneedes that the elaim on the merits
is moot. Ante, at 15, 17. But respondent is said to have a
personal stake in his “procedural elaim” despite his lack of a
stake in the merits,

=2 Tn some clreumstances, Jitiganis are permitted to argue the rights of
third parties in support of thelr cluims. E. g., Singleton v. Wulff 428
U. B, 108, 113 (1978); Barrows v, Jackson, 348 U 8, 249, 255-254 (1953),
In each such case, however, the Court has identified & conerete, individual
injury suffered by the litigant himself. [bid.; se¢ n. 2, eipra, and accomn-
panying text.









T8-572—DISRENT
14 UNITED STATES PAROLE COMM'N v, GERAGHTY

action brought by a publie spirited eitizen.'” Although we
have refused steadfastly to countenance the “public action,”
the Court's redefinition of the personal stéke requirement
leaves no prineipled basis for that practice,™®

The Court reasons that its departure from precedent is
compelled by the difficulty of identifying a personal stake in
a “procedural elaim,” particularly in “nontraditional forms
of litigation,” Ante, at 13, 14, But the Court has created a
false dilemma, As noted in Roper, class certification issues
are “ancillary to the litigation of substantive claims.,” Ante,
at — (slip op., at 6). Any attempt to identify a personal

1 The Court: assertion to thoe contrary notwithstanding, there is
nothing in the record to suggest that respondent hes any interest whatever
in his new-found “right to have a class certified.” Amte, st 15, - In fact,
the record shows that respondent’s interest in the merits was the sole mo-
tivation for his attempt to represent a class. The class claims were added
t0 his complaint only beesuse his lawyer feared that mootness might
terminate the action. App., at 17; Brief for Repondent 23, 33, The
record does not reveal whether respondent—ns distinguished from his
lawyer—now wishes to contmue with the ease. I he does, it is clear that
his interest has nothing to do with the procedural protections deseribed
by the Court az the "primery bepefitz of class mite.” Ante, at 14. Tt is
neither surprising not unproper that respondent should be concerned with
parcle procedures. But respondent’s gpetwal interest is indistinguishable
from the gemeralized interest of A “private atiorney genersl” who might
brng a "public setion' to improve the operation of & parcle system,

¥ The Court’'s view logically canmot be confined to moot cases, If &
plaintif who is released from prison the day after filing a clase aetion
challenging parole giidelines may seek certification of the class, why shounld
o plaintiff who is released the day before filing the suit be barred? Asan
Art. IIT matter, there can be no difference.

Even on prodential grounde, there is little difference betwesn this action
end one filed promptly upon release. In the present case, this Court
has ruled on neither the merits nor the propriety of the clzss action, At
the sume time, it has vacated a judgment by the Court of Appeals that in
turn reversed the judgment of the District Court. Neo determination om
any issue i& left stunding, For every practieal purpose, the action must
‘begin anew—thiz time without o plaiotiff, The prudential considerstions,
in favor of & finding of mootness could scarcely he more compelling,
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gtake in the outcome. In MeDonald, g putative class member
intervened within the statutory time limit to a the cer- L"/
tification ruling. 432 U. 8, at 390.f Because the Court found
that her elaim was not time-barred, the intervenor in MeDonald
possessed the stake necessary to pursue the action, Indeed,
the Court devoted its entire opinion to showing that the _/
intervenor’s claim for relief had not expired. most,
MecDonald holds only that an action which is kept alive by
interested parties within prescribed periods of limitations does
not “die” in an Art. ITI sense.

There is dietum in McDonald thet the “refusal to certify
was subject to appellate review after final judgment at the
behest of the named plaintiffs, , . " 432 U,'8., at 393. That
gratuitous sentence, repeated in C'oopers & Lybrand v. Livesay,
437 U, 8. 463, 460, 470, n. 15 (1978), apparently is elevated
by the Court’s opinion in this case to the status of new doc-
trine, There is serious tension between this new doctrine and
the much narrower reasoning adopted today in Roper. In
Roper, the Court holds that a named plaintiff who has pre-
vailed on the merits may appeal the denial of class certifica-
tion because of a “critical distinetion” between mootness
deriving from a judgment and mootness resulting from events
extrinsic to the litigation. Ante, at — (slip op., 86 9). When
a prevailing party seeks review of a ruling collateral to the
judgment, Roper concludes, Art, IIT i relevant only indireetly
to the question of appealability. 74, at 7, 12. Roper aiso
suggests that & named plaintiff whose judgment is satisfied
may retain an economic interest in sharing litigation costs
with the class, Id.,, at 10, n. 8,

Wb incividund laims of the origital named plaintifs had beet sattled
after judgment on the question of lishility, 433 T, 8, at 380, 383, n. 14,
A This extensive inguiry world have besn unnecessary if, as the Court
holde toduy, the intervenor had u persopal stake in the class certification
sue itaell. Since the present respondent’s claim long since has “expired,”™
he stands in the sume podition as u member of the putative class whose
telaim has “expired” by reason of the stutute of Hmitutions,
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It is not apparent how Roper supports the decision in bhia"
case. There is not even & speculative interest in sharing
costs here. Moreover, since respondent’s claim was mooted
by an extrinsic event—his unconditional release from prison—
the distinction identified in Roper as “critical” is absent in
this cese. [Id., at 9. One need not accept that distinetion
as sound to conelude that Roper affords only illusory support
for the Court's ruling here,

B

The cases cited by the Court as “less flexible”—and there-
fore less authoritative—apply established Art. ITT doetrine in
cases closely analogous to thizs one. [Indiuanapolis School
Comm’rs v. Jacobs, 420 U, 8. 128 (1975) (per curiam); Wein-
stein v. Bradford, 423 U. 8. 147 (1975) (per curiam); Pasa-
dena City Board of Education v. Spangler, 427 T. 8. 424, 430
(1976). As they are about to become second class precedents,
these cases are relegated to a footnote. Ante, at 12,n, 7. But
the cases are recent and carefully considered decisions of this
Court. They applied long settled principles of Art. III juris-
prudence. And no Justice who participated in them suggested
the distinction drawn today. The Court’s backhanded treat-
ment of these “less flexible” cases ignores their eontrolling
relevance to the issue presented here.

In Jacobe, six named plamtifie brought & class action to
challenge certain high school regulations, The Distriet Court
stated on the record that class treatment was appropriate and
that the plaintiffs were proper representatives, but the court
failed to eomply with Rule 23. After this Court granted
review, we were informed that the named plaintiffs had grad-
uated. We held that the action was entirely moot because
the “class action was never properly certified nor the clau_/
properly identified by the Distriet Court,”” 420 1. 8, at 130.* \Z

iJ"Tha vitality of the Jecobe result i underscored by the repeated
dictum that s properly certified class in necessary to supply adverseness
ghioe the named plalntiffs claim becomes moot,  East Terne Motor Freight
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confer federal court juﬁadicﬁiun when Art. IIT does not.
Gladstone, Realtors v. Village of Bellwood, 441 U. 8. at 100;
('Shea v. Littleton, 414 T, 8., at 494, and n, 2; see Marbury

-v. Madizon, 1 Cranch 187,.175-177 (1803). Far less so may &

rule of procedure which “shall-nat be construed to extend . . .
the jurisdiction of the United States distriet eourts.” Fad.
Rule Civ. Proe. 82, Moreover, the “private attorney gen-
eral concept” eannot supply the personal stake necessary to
satisfy Art. III. Tt serves only to permit litigation by a
party who has a stake of his own but otherwise might be
barred by prudential standing rules. See Warth v. Seldin,
422 U. 5., at 501; Sierra Ulub v. Morton, 405 U, 8., at 737-738.

Since neither Rule 23 nor the private attorney general
concept can fill the. jurisdietional gap, the Court’s new per-
ception of Art. ITT requirements must rest entirely on its
tripartite test of concrete adverseness. Although the com-
ponenta of the test are no strangers to our Art. III jurispru-
dence, they operate only in " ‘cases confessedly within [the
Court’s] jurisdiction.'” Franks v, Bowman Transportation
Co., 424 U. 8., at 755-756, and n. 8, quoting Flast v. Cohen,
302 U. S. 83, 97 (1968). The Court tites no decision that
has premised jurisdiction upon the bare existence of a sharply
presented issue in & concrete and vigorously argued case, and

I am aware of none.f Indeed, each of these characteristics is
sure to be present in the typieal “private attorney general”

//ﬁticm brought by a publie spirited uitimnmlu_gﬁ'ﬁr_

%

< The Court often has rejected the contention that a “spirited dispute”
alone i sufficient Lo conler jurisdietion. " E. g, Richardson v, Ramires, 418
U. 8. 24, 35-36 (1074); Hall v. Beals, 308 U, B. 45, 4540 (1966) (per
curigm).

[Fw»The Court's amertion to the contrary notwithstanding, there is

nothing in the record to suggest that respondent has any interest whatever
in his new-found “right to heve 4 cluss certified.” Ante, st 15. 'In fact,
the record shows that respondent’s interest in the meritz was the sole mo-
tivation for his atiempt to represent & class, The class elaims were added
to his confplaint ooly because his lawyer fenred that mootoess might.
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have refused steadfastly to ecountenance the “public asction,”
the Court’s redefinition of the personal stake requirement

leaves no principled basis for that practice,J™

The Court ressons that it departure from precedent is
compelled by the difficulty of identifying a personal stake in
a “procedursl claim,” particularly in “nontraditional forms
of litigation.” Ante, at 13, 14. But the Court has created a
false dilemmsa. As noted in Roper, ¢lass certification issues
are “ancillary to the litigation of substantive claims,” Ante,
at — (slip op., at 6), Any attempt to identify a personal
stake in such ancillary “claims” often must end in frustration,
for they are not claims in any ordinary sense of the word.
A motion for class certification, like a mnotion fo join addi-
tional parties or {o try the case before a jury instead of a
judge, seeks only to present a substantive claim in & particular
context. Such procedural devices generally have no value

terminute the actiom, App., at 17; Brief for Repondent 23, 33. The
vecord dosg not reveal whether respondent—as distinguished from his
lawyer—now wishes to continue with the case, If he doss, it 15 clagr that
his interest has mothing to do with the procedurs] protections described
by the Court as the “primary benefita of class suite.” Ante at 14. Tt is
nejther surprising nor improper that respondent should be econcerned with
parole procedures, But respopdent’= sctusl ioterest s indistinguishable
from the generalized inferest of & “private attorney general” who. might
bring & "publie action” to improve the operation of & parcle system,

i The Court's view logieally cannot be confined to moot cases, If a
pluintiff who is relessed from prison the day after filing a cless action
challenging parcle guidelines may seek certification of the class, why should
o plaintiff who is released the day before filing the suit be barred? As an

Art, TIT matter, fhere cin be no difference.

Even on prudential grounds, there i& little difference between this action
and one filed promptly upon relesse, In the presemi case, this Court
has Tuled on neither the merits nor the propriety of the class setion. At
the sume time, it has vacated u judgment by the Court of Appeals that in
turn reversed the judgment of the District Court. No determination on
any iseue i left standing. For every practical purpose, the action must
begin anew—thir time without a plaintiff. The prudential considerations
in favor of & finding of mootness could searcely be more compelling,
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injury required by Art, II1.” Simon v, Eastern Kentucky
Welfare Rights Org., 426 U, 8. 28, 40 (1978).%

An the Court notes today, the same threshold requirement
must be satisfied throughout the metion. Ante, at B; see
Sosna v. fowa, 419 U, B, 303, 402 (1975). Prudential con-
siderations not present at the oytset may support eontinuation
of an nmction in which the parties have invested substantial
resources and generated a factual record’ But an actual
case or controversy in the constitutional senge * ‘inust be ex-
tant at all stages of review.'” Preiser v, Newkirk, 422 U, 8.
385, 401 (1975), quoting Steflel v. Thompson, 415 U, 8
452, 459, n. 10 (1874). Cases that no longer * ‘toue[h] the
legal relations of parties having adyverse legal interests’ " are
moot because “federal courts are without power to decide
questions that cannot affect the rights of litigants in the
case before them." North Caroling v. Rice, 404 U. 8, 244,
246 (1971) (per curiam), quoting Aetna Life Ins. Co. v.
Haworth, 300 U. B. 227, 240-241 (1937). The limitation
flows directly from Art, III. DeFunis v. Odegaard, 416 U, 8.
312, 316 (1974) (per curiam).*

Since the question is one of power, the practical importance
of review cannot control, Sosna v, Towa, 410 U. 8. 303, 401, _—

28ee. 8. g. Schlesinger v. Reservicta o Stop the War, 418 U, 8. 208, 227
(1974); O'8hea v. Littleton, 414 U, 8, 488, 404 (1874); Moose Lodge
No, 107 v. Ive, 407 U, B. 163, 168-167 (1872) ; Sierra Club v, Morton, 405
T. 8. 727, 730-735 (1072): Tieston v. Ullman, 318 U, 3. 44, 48 (1043)
{per curiam). The rulp is the same when the question is mootness and &
litigant can sssert no more than emotional invelvement in whet remains
of the case. Adsheroft v. Mattie, 431 T. 8. 171, 172173 (1977) (per
curigm),

2 8ea 13 C. Wright, A. Miller, and E. Cooper, Federal Practice and Pro-
cedure § 38533, ut 266 (1976): Note, The Mootness Doctrine in the
Bupreme Court, 88 Harv, L. Rav. 373, 376377 {1974).

“8ee, e. g, Preiser v. Newkirk, 422 U. 8. 305, 401402 (1075); SEC
v. Medieal Comm. for Human Rights, 404 T, 8. 403, 407 (1872); Powal
v. McCormach, 395 1. 8, 4586, 406, n, 7 {10689); Liner v. Jafco, Inc., 3716
1. B.301, 3006, n. 3 {1964).
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I

As the Court observes, this case involves the “personal
stake” aspect of the mootness doctrine. Ante, at 7. There
is undoubtedly & “live” issue which an appropriate plaintiff
could present for judicial resolution. The question is whether
respondent, who has no further interest in this action; never-
theless may—through eounsel—continue to litigate it.

Recent decisions of this Court have considered the personal
stake requirement with some care. When the issue is pre-
sented at the outset of litigation as a question of standing. to
sue, we have held that the personal stake requirement has 2
double aspect. On the one hand, it derives from Art.-111
limitations on the power of the federal courts. On the other,
it embodies additional, self-imposed restraints on the exercise
of judicial power. E, g., Singleton v. Wulff, 428 U, 8, 108,112
(1976); Warth v. Seldin, 422 U. 5. 490, 498 (1975). The
prudential aspeet of standing aptly i deseribed as a doctrine
of uncertain contours, Ante, at 12, But the constitutional
minimum has been given definite content: “In order to satisfy
Art. IT1, the plaintiff must show that he personally has suffered
gome actual or threatened injury as a result of the putatively
illegal conduct of the defendant.” Gladstone, Realtors v,
Village of Bellwood, 441 U. 8. 91, 98 (1979)."" Although
noneconomic injuries can confer standing, the Court has re-
jected all attempts to substitute abstract concern with a sub-
jeot—or with the rights of third parties—for “the concrete

182, . g, Duke Power Co. v. Coroling Environmental Study -Group,
Ine., 438 U. B. 69, 72 (1978) ; Arlington Heights v. Metropolitan Housing
Dev. Corp. 420 T, B, 252, 260-281 (1977); Warth v; Seldin, 422 U. 8.
400, 499 (1975): Linda R. 8. v. Richard D, 410 U, 8. 614, 817 (1973),
FEuch of these ¢owes rejects the view, once expressed by Mr, Justice Hadan
and now apparently espoused by the Court, that the personal stake
requirement lacks constitutional significance. Anfe, at 16, n. 11; Flast v,
Cohen, 392 11, 8, 83, 120 (1968) (Harlan, J., dissenting) ; see also ['nited
States v. Richardson, 418 U. 8. 166, 180 (1074) (PoweLry, J., concurring}.
Until today, however, that view never had rommanded a majority.
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injury required by Art. IIL” Simon v. Eastern Kentucky
Welfare Rights Org., 426 U. 8. 26, 40 (1976).°

As the Court notes today, the same threshold requirement
must be satisfied throughout the amction. Ante, at 8; see
Sozna v. Towa, 419 U, 8. 393, 402 (1975). Prudential con-
siderations not present at the outset may support continuation
of an action in which the parties have invested substantial
resources and generated a factual record’ But an actual
case or controversy in the constitutional sense * ‘must be ex-
tant at all stages of review.'” Preiger v. Newkirk, 422 U, 8,
385, 401 (1975), quoting Steffel v. Thompson, 415 U. 8.
452, 459, n, 10 (1974). Cases that no longer * ‘touclh] the
legal relations of parties having adverse legal interests’” are
moot because “federal courts are without power to decide
questions that cannot affect the rights of litigants in the
cage before them."” North Caroling v. Rice, 404 U, 5, 244,
246 (1971) (per curiam), quoting Aetna Life Ins. Co. v.
Haworth, 300 U, 8, 227, 240-241 (1937). The limitation
flows directly from Art, 111, DeFunis v. Odegaard, 416 U, 8.
812, 316 (1974) (per curiam).t

Since the question is one of power, the practical importance
of review cannot control, Sosna v. fowa, 419 T, 8. 383, 401,

2 Bee, 0. g., Schesinger v. Reservists to Stop the Wor, 418 U. 8. 208, 227
(1874); (FShea v, ILittleton, 414 U, 8, 488, 404 (1074); Moose Lodge
No. 107 v, Fr'vis, 407 T, 8. 183, 166-167. (1972} ; Sierra Club v, Morton, 405.
T, 8 727, 736-738 (1972); Tileston v. Ullman, 318 T. 8. 44, 46 (1943)
{per curigm). The rule is the same when the question ls mootness and a
litigant can assert mo more than emotional involvement in what remains
of the case, Asheroft v, Mattis, 431 U, 8, 171, 172-173 (1977} (per
curigm),

3 Bea 13 C. Wright, A, Miller, and E. Cooper, Federal Practice and Pro-
cedure §3533, at 285 (1975); Note, The Mootness Doctrine m the
Bupreme Court, 88 Harv. L. Rev. 373, 375—37? {1974).

tBee, ¢. g, Preisar v. Newkirk, 422 T, 8. 305, 401-402 (1875); SEL’!,
v, Medical Comm, for Human.ﬂwhb, 404 U, 8.-403, 407 (1072); Powell
v. MeCormack, 305 U, 5. 485 408, n. 7 {IEBE;'I, Liner v. Jafeo, Inc,, 375
U, 8, 301, 306, n. 2 (1064). y
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n, 8 {1975); Richardson v, Ramirez, 418 U. 8. 24, 36 (1974);
United States v. Alaska 8, 8 Co,, 253 U, 8. 113, 118 (1820).
Nor ean public interest in the resolution of an issue replace the
necessary individual interest in the outcome, See DeFunia v.
Odegaard, supra, at 318, Collateral consequences of the orig-
inal wrong may supply the individual interest in some circum-
stances. Sibron v. New York, 302 U, 8. 40, 53-58 (1968)., 8o,
too, may the prospect of repeated future injury so inherently
transitory that it ie unlikely fo outlast the normal course of
litigation. Super Tire Engineering Co. v. McCorkle, 416 U. B,
118 (1974): Southern Pae. Terminal Co, v, ICC, 219 1. &,
498, 515 (10811). The essential and irreducible constitutional
requirement iz gitaply a nonfrivolous showing of continuing or
threatened injury at the hands of the adversary.

These cases demonstrate, contrary to the Court’s view to-
day, thet the core requirement of & personal stake in the
outeome is not “Hexible,” Indeed, the rule barring litigation
by those who have no interest of their own at stake is applied
80 rigorously that it has been termed the “one major proposi-
tion” in the law of standing “to which the federal courts have
conpistently adbered . . . without exeeption.” Davis Stand-
ing: Taxpayers and Others, 33 U, Chi. L. Rev. 801, 817
(1968)." We hawve insisted upon the personal stake re-
gquirement in mootness and standing cases hecause it is em-
bedded in the case or controversy lunitation imposed by the

8 The Court states that “the erosion of the striet formalistic perveption
of Art. IH was begun well before todny's decision,” and that the Art. 171
pereonal stake requirement i “riddled with exceptions.” Anle, 4t 16,1, 11,
It fails, however, to cite & single Court bpinion in support of either atate-
rent. To the extent that the decision m Flast v. Clghen, 392 T, B, 82
(1985}, supports the poaition ascribed to it in the disent, id., at 117-120,
it does not survive the lomg line of express holdings that began with
Worth v, Seldin, 428 T B, 490 (1875}, dnd were reaffirmed only last
Torm. Gladstone, Realtors v, Village of Beflwopd, 441 T, 8 -81, 89
{1979). Bee on. 1 & 2, supro, Even bsfors Wartk, Professor Davie
obgerved that the personal stake requirement had no exeeptions, Davis,
sipra, at 616, 617 (1968),
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Constitution, “founded in concern about the proper-—and
properly limited—role of the courts in a democratic society,”
Warth v. SBeldin, 422 U. 8. 400, 498 (1975). In this way we
have, until today, “prevent[ed] the judicial process from
becoming no more than a vehicle for the vindication of the
value interests of concerned bystanders.” United States v.
SCRAP, 412 U. 8. 869, 687 (1973) ; see Simon v. Eastern Ken-
tucky Welfare Rights Org., supra, at 60 (BRENNAN, J,, con-
eurring in the judgment); Sierra Club v, Morton, 406 U, B,
727, 740 (1974).
II

The foregoing decisions establish prineiples that the Court
has applied consistently. These principles were developed
outside the class action context. But Art, III contains no
exception for class actions. Thus, we have held that a puta-
tive class representative who alleges no individual injury “may
not seek relief on behalf of himself or any other member of
the class,” (’Shea v. Littleton, 414 U, 8. 438 4094 (1974).
Only after a class has been certified in accordance with Rule
23 can it “ecquir[e] a legal status separate from the interests
asserted by [the named plaintiff].” Sosna v, Jowas, supra, at
399 (1975). “Given & properly certified class,” the live in-
terests of unnamed but identifiable class members may sup-
ply the personal stake required by Art. ITI when the named
plaintiff's individual claim becomes moot. Franks v, Bow-
man Transportation Co,, 424 U. 8, 747, 755-758 (1978):
Soena v, Towa, supra, at 402.

This case presents a fundamentally different situation. No
class has been certified, and the lone plaintiff no longer has any
personal stake in the litigation® In the words of his own

%No one suggesta that respondent could be affected personally by any
ruling on the class certification question that iz remanded today. In fact,
the Court apparently concedes that respondent has no personal stake—"in
the traditional sense”—in cbtaining certifiontion. Ante, at 14,

Several prigoners now in federsl custody have filed o motion to inters
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lawyer, respondent “can obtain absolutely no additional per-
gonel relief” in this case. Tr. of Oral Arg., at 25. Even the
lawyer has evineed no interest .in continuing to represent
respondent as named plaintiff, as distinguished from other
persons presently incarcerated. Ibid’ In these eircum-
stances, Art. III and the precedents of this Court require
dismissal. But the Court views the case differently, and.con-
structs new doctrine to breathe life into a Jawsuit that has
no plaintiff. : _

The Court announces today for the firet time—and without
atempting to reconcile the many cases to the contrary—that
there are two categories of “the Art, IIT mootness doctrine:
“flexible” and “less flexible,” Ante, at 12, and n. 7.- The
Court then relieg on esses aaid to demonstrate the application
of “flexible” mootness to class action litigation. The cases
principally relied upon are (Ferstein v. Pugh, 420 U. 3. 103,
110-111, n. 11 (1975), United Airlines, Inc. v. MeDonald,
432 17, 8. 385 (1077), and today's decision in Deposit Guaranty
Ngt. Bank v. Roper, ante, p. —. BEach case is said to show
that & class action is not mooted by the loss of the class repre-
sentative's personal stake in the outeome of the lawsuit, even
though no class has been certified, Ante, at 11, Sosna iself
is cited for the proposition that the requirements of Art: III

vene ms parties respondent in this Court, Although the Court does not
rule on that motion, I note that the motion wes received well over a
year after respondent wes released from prison. In the interim, re-
spondent obtained s rulidg from the Court of Appeals and filed his
petition for certiorari in this Court. Such untimely intervention comes
too late to save the sction under United Airlines, Fnc. v. McDonald, 432
U. 8. 385 (1977).

* Respondent’s lawyer opened his argument by saying that “[t]he
mootness question in this cese is, from a practical standpeint, not very
significant.” If the action i5 held moot he .plans simply to “file & new
case' on behalf of prisoners serving longer terms. Tr, of Oral Arg. 25.
On the basis of this representation by counsel, there is reason to believe
that members of the putative elass at isaue ultimately will be included in a
splasaaition that will not moat-out,
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may be met “through means other than the traditiona! require-
ment of a ‘personal stake in the outeome,’'” Ante, at 15, In
my view, the Court misreads these precedents,

A

In Sosna, the Court simply acknowledged that actual class
certification gives legal recognition to additional adverse par-
ties. Ci, detna Life Ins, Co. v. Haworth, 300 U, 8, 227, 240
- {1937)* And in Gerstein, the Court applied a rule long
-established, outside the class action context, by cases that
never have been thought to erode the requirement of a per-
sonal stake in the outcome, Gerstein held that a class action
challenging the constitutionality of pretrial detention proce-
dures could continue after the named plaintiffs’ convictions
had brought their detentions to an end, "The Court did not
suggest that & personal stake in the outcome on the merits

" Certification i= no mere formality. It represents a judieial finding
"that injured parties other than the named plaintiff exist. It also provides
& definition by which they can be identified. Certification identifies and
gharpens the interestz of unnamed class’ members in the outcoms; only
thereafter will they be bound by the outcome. After certification,
cless members can be ecertain thet the eetion will not be settled or
dismiszed without appropriate notice. Fed. Rule Civ. Proc. 23 {¢); 3 H.
Newberg Class Actions § 5050 (1977); of. Almond, Settling Rule 23 Class
_Artions st the Precertification State: Is Ndotice Required?, 56 N, C. L.
Rev. 308 (1978). Vigorous advocacy is assured by the authoritative impdai-
tion on the named plaintiffs of ' duty adequately to represent the entire
class, If the named plaintifi’s own claim becomes moot after certification,
the court can re-sxamine his ability to represent the interests of closs
members. Should it be found wanting, the Court may seek a subatitute
representative or even decertify the class. Fed. Rule Civ. Proe, 23 (¢){1),
23 (d); ses 1 H, Newberg, supra, §2102; Comment, Continustion and
Ropresentation of Class Actions Following Dismissal of the Class Repre-
gentative, 1974 Duke L, J. 573, 680-500, 602-603. After certification, the
cuse 18 no different in principle from more traditional representative actions
involving, for example, a zingle party who cannot participate himeelf
because of his incompetence but is permitted to litigate through an ap-
pointed fiduciary.
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was unnecessary, The action continued only because of the
transitory nature of pretrial detention, which placed ‘the
claim within “that narrow class of cases" that are “distinetly
‘capable of repetition, yet evading review.” 420 U, 8, at
110, n. 117

MeDonald and Roper sanction some appeals from the denial
of class certification notwithstanding satisfaction of the class
representative’s claim on the merits. ‘But neither case holds
that Art. III may be satisfied in tH& absence of a personal
stake in the outcome. In MecDonald, a putative class member
intervened within the statutory time limit to-appeal the cer-
tification ruling. 432 U. 8., at 390.* Because the Court found
that her claim was not time-barred, the intervenor in MrDonald
possessed the stake necessary to pursue the action. Indeed,
the Court devoted its entire opinion to showing that the
intervenor’s claim for relief had not -expired.® At most,

- McDonald holds only that an action which is kept alive by

interested parties within preseribed periods of limitations does
not “die” in an Art. III sense.
There is dietum in MeDonald that the “refusal to certify

# The Court’s Gerstein analyeis, which emphasized that “[p]retrind de-
tention I8 by pature temporary” and that “[t]he individual eould , . .
suffer repeated deprivations” with no access to redress, falls equarely
within the rule of Southern Pasc. Terminal v. ICC, 219 U. 8, 408 515
{1911). Bes Rope v. Wade, 410U, §. 113, 125 (1973). In similar cases
we have noted that the continuation of the action will depend * ‘espe-
cially [upon] the reality of the clabm that otherwise the issue would evade
review.' " Swigher v, Brody, 438 U. 8, 204, 213, n. 11 (1978}, quoting
Sosna v. Towe, 410 T, 8. 303, 402, n. 11 (1875). ' Theee limitations are
inconaiztent with the comeept of “flexible™ mootness and the redefinition of
“pereonal stake” adopted today.

1 The individual elgims of the onginal named plaintiffs had been settled
after judgment on the question of lability. 482 T. 8., at 350, 303, n. 14.

11 This extensive mquiry would have been unnecessary if, as the Court
holds today, the intervenor had a personal stake in the class certification
issue iteelf. Binee the pressnt respondent's tlaim long since has “expired;”
he stands in the same position as a member of the putative closs whose
«lgim haa “expired” by reason of the statute of limjtations,
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dena City Board of Education v, Spangler, 427 T, 8. 424, 430
(1876). Asthey are about to become second class precedents,
these cases are relegated to a footnote. Ante, at'12,n. 7. But
the cases are recent and earefully considered deeisions of' this
Court, They applied long settled principles of Art. ITI juris-
prudence. And no Justice who participated in them suggested
the distinetion drawn today. The Court’s backhanded treat-
ment of these “less flexible” cases ignores their controlling
relevance to the issue presented Here,

In Jacobs, eix named plaintiffs brought a class action to
challenge certain high school regulations.” The Distriet Court
stated on the record that class tréatment was appropriate and
that the plaintiffs were proper representatives, but the court
failed to comply with Rule 23. = After this Court granted
review, we were informed that the named plaintiffs had grad-
uated. We held that the action was entirely moot because
the “class action was never properly certified nor the class
properly identified by the Distriet Court,” 420 U. 3., at 130.**
Since the faulty certification prevented the class from acquir-
ing separate legal status, Art, III required a dismissal. We
reached precisely the same econclusion in Spangler, an action
saved from mootness only by the timely intervention of a
third party. 427 U, B, at 430-431. See also Baxter v. Palmi-
piano, 425 U, 8. 308, 310, n, 1 (1876). And in Bradford, where
the Distriet Court had denied certification outright, the Court

12 The wvitality of the Jocobe result is underscored by the repeated
dietum that s properly certified class is necessary to supply adverseness
onee the named plaintifi's claim becomes moot.” East- Texas Motor Fraight
v. Rodriguez, 431 T, 8. 305, 406, n. 12 (1977); Fronks v, Bowman Trone-
partation Clo., supra, 424 T, B, at 784, n, "6, 755-756; see Kremens v.
Bartley, 431 U, 8, 118, 120-120 71977); Richardson v. Ramirez, 418 1. B,
24, 39 (1974). Conversely, we have often stated that the named plain-
tiff's individua! claim must be a live one both at the time the action is
filed and at the time of certification. Kremens v. Bartley, suprg, at 143,
n. B (Brewwaw, J., diesenting) ; Soana v. fowa, 410 T. 8, at 402, 403; seo
Bell v. Wolfish, — U. B, —, —, n. § {1079); Zablecki v. Redhul, 434

T 10,8, 374, 382, 0, 0 (1978),
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held that the named plaintiff’s release from prison required the
dismissal of his complaint about parole release procedures.
423 U, S, at 149, See also Memphis Light, Gas & Water Div.
v. Craft, 436 U. S. 1, 8 (1978).

The Court suggests that Jacobs and Spangler may be dis-
tinguished because the plaintiffs there were not appealing the
denial of class certification. The Court overlooks the fact that
in each case the class representatives were defending a judg-
ment on the merits from which the defendants had appealed.
The plaintiffs/respondents continued vigorously to assert the
claims of the class. They did not take the procedural route
of appealing a denial of certification only because the District
Court had granted—albeit defectively—class status. We chose
not, to remand for correction of the oral certification order in
Jacobs because we recognized that the putative class repre-
sentative had suffered no injury that could be redressed by
adequate certification. Underlying Jacobs, and Bradford as
well, is the elementary principle that no one has a personal
stake in obtaining relief for third parties, through the mecha-
nism of class certification or otherwise.”* The Court rejects
that principle today.

ITI

While the Court’s new concept of “flexible” mootness is
unprecedented, the content given that concept is even more
disturbing. The Court splits the class aspects of this action
into two separate “claims”: (i) that the action may be main-
tained by respondent on behalf of a class, and (ii) that the
elass is entitled to relief on the merits. Since no class has
been certified, the Court concedes that the claim on the merits
is moot. Ante, at 15, 17. But respondent is said to have a

18 In some circumstances, litigants are permitted to argue the rights of
third parties in support of their claims. E. g., Singleton v. Wulff 428
U. S. 106, 113 (1976) ; Barrows v. Jackson, 346 U, 8. 249, 255-256 (1953).
In each such ease; however, the Court has identified a concrete, individual
injury suffered by the litigant himself. Ibid.; see n. 2, supra, and accom-
panying test,
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personal stake in his “procedural claim” despite his lack of a
stake in the merits.

The Court makes no  effort to identify any injury to
respondent that may be redressed by, or any benefit to re-
spondent that may accrue from, a favorable ruling on the
certification question.’ Instead, respondent’s “personal stake”
is said to derive from two factors having nothing to-do
with concrete injury or stake in the outcome. First, the
Court finds that the Federal Rules of Civil Procedure create
a “right,” “analogous to the private attorney general concept,”
to have a class certified. Second, the Court thinks that the
case retains the “imperatives of a dispute capable of judicial
resolution,” which are identified as (i) a sharply presented
issue, (ii) a concrete factual setting, and (iii) a self-interested
party actually contesting the case. Ante, at 14-15.""

1 In a footnote, ante, at 18, n, 11, the Court states:

“This respondent suffered actuul, conerete injury as u result of the
putatively illegal conduet, and this injury would satisfy the formalistic
personal stiuke requrement if damages were sought. See, e. g., Powell v,
McCormack, 395 U. 8., at 495-500.”

This appears fo be a eategorical eluim of the actual, concrete injury our
cases have requred.  Yet, again, the Court fails to identify the injury.
The reference to damages is irrelevant here, as respondent sought no
dumages—only inpunetive and declaratory relief. Moreover, counsel for
respondent. frunkly conceded that his elient “can obtain absolutely no
additional personal relief” in this case. Tr. of Oral Arg. 25. If the Court
gerionsly is claiming concrete injury “at all stages of review,” see p, 3,
supra, it would be helpful for it to identify speeifically this injury that
wis not apparent fo respondent’s counsel.  Absent such identification, the
claim of mjury is indeed an empty one.

15 The Court attempts to limit the sweeping consequences that could flow
from the application of these criteria, see infra, at 12-13, and n. 15, by
asserting that “[e]ach case must be decided on its own facts” on the busis
of “practicalities und prudential considerations.” Ante, at-17, n, 11, The
Court long has recognized a difference between the prudential and consti-
tutionul aspeets of the standing und mootness doctrines. See p. 2, supra.
I am not aware that the Court, until today, ever hus merged these consid-
erations for the purpose of eliminating the Art. IIT requirement of u per=
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The Court’s reliance on some new “right” inherent in Rule
23 is misplaced. We have held that even Congress may not
confer federal court jurisdiction when Art. ITT does not.
Gladstone, Realtors v. Village of Bellwood, 441 U. S., at 100;
O’Shea v. Littleton, 414 U. 8., at 494, and n. 2; see Marbury
v. Madison, 1 Cranch 137, 175-177 (1803). Far less so may a
rule of procedure which “shall not be construed to extend . . .
the jurisdiction of the United States district courts.” Fed.
Rule Civ. Proc. 82. Moreover, the ‘“private attorney gen-
eral concept” cannot supply the personal stake necessary to
satisfy Art. III. It serves only to permit litigation by a
party who has a stake of his own but otherwise might be
barred by prudential standing rules. See Warth v. Seldin,
422 U. 8., at 501; Sierra Club v. Morton, 405 U. S., at 737-738.

Since neither Rule 23 nor the private attorney general
concept can fill the jurisdictional gap, the Court’s new per-
ception of Art. III requirements must rest entirely on its
tripartite test of concrete adverseness. Although the com-
ponents of the test are no strangers to our Art. III jurispru-
dence, they operate only in “ ‘cases confessedly within [the
Court’s] jurisdiction.’” Franks v. Bowman Transportation
Co., 424 U. 8., at 755-756, and n. 8, quoting Flast v. Cohen,
392 U. 8. 83, 97 (1968). The Court cites no decision that
has premised jurisdiction upon the bare existence of a sharply
presented issue in a concrete and vigorously argued case, and
I am aware of none.® Indeed, each of these characteristics is

gonal stuke in the litigation. The Court cites no prior case for this view,
Moreover, the Court expounds no limiting principle of any kind. Adverse
practical consequences, even if relevant to Art. III analysis, cannot. justify
today’s holding as none whatever would flow from a finding of mootness,
See n. 15, infra. Nor does the Court’s reliance upon a “relation back
principle,” ante, at 18, n. 11, further the analysis. Although this fiction
may provide u shorthand label for the Court’s conclusion, it is hardly a
prineiple and certainly not a limiting one.

16 The Courf often has rejected the contention that a “spirited dispute”
alone is sufficient to confer jurisdiction. E. g., Richardson v. Ramirez, 418
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gure to be present in the typical “private attorney general”
action brought by a public spirited ecitizen.” Although we
have refused steadfastly to countenance the “publie action,”
the Court's redefinition of the personal stake requirement
leaves no prinecipled basis for that practice.*

The Court reasons that its departure from precedent is
compelled by the difficulty of identifying a personal stake in
a “procedural claim,” particularly in “nontraditionel forms
of litigation,” Ante, at 13, 14. But the Court has created &
false dilemma, As noted in Roper, class certification issues

U. 8, 24, 35-36 (1874); Hall v. Beals, 396 U, H. 45, 4840 (1960) (per
curiam). !

1" The Courts assertion to the contrary notwithstanding, there is
nothing in the record {0 sggest that respondent hae any interest whatever
in his new-found “right to have 8 class certified.” Amte, st 15, In fact,
* the record shows that respondents interest in the merits was the aole- mo-
tivation for his attempt to represent a class. The class elaims were added
to his complaint only because hie lawyer feared that mootnes might
terminate the motion. App., at 17; Brief for Repondent 23, 33. The
record does not revegl whether respondent—as distinguished fromr his
lawyer—now wishes to continue with the case. If he does, it is clear that
his interest has nothing-to do with the procedural protections deseribed
by the Court as the “primary benefits of class snita,” Anie, at 14, Tt is
neither surprising-nor improper that respondent should be concerned with
parale procedures. But respondent’s artmsl interest iz ndistinguishahle
from the generalized interest of a “private attorney general” who might
bring & “public action” to improve the operation of & parole system,

1 The Court’s view logically cannot be confined to moot caees. If &
plaintiff who is released from prispo the day after filing o clags action
challenging parale guidelines may seek certification of the class, why should
& plaintiff who is released the day befors fling the swit be barred? As an
Art. III matter; there can be oo difference,

Even on prudenfial grounds, there is little difference between this action
and one fled promptly wpon release. In the present case, this Court
has ruled on neither the merite por the propriety of the class action. At
the same time, it has vacated & judgment by the Court of Appeals that in
turn reversed the judgment of the District Court, No determination on’
eny issue i8 left standing. For every practical purpose, the action must
begin anew—this time without & plaintiff. The prudential considerations,
in: favor of s finding of mootness could scarcely be more compelling,
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are “ancillary to the litigation of substantive claims.” Ante,
at — (glip op., at 6). Any attempt to identify a personal
stake in such ancillary “claims" often must end mn frustration,
for they are not claims in any ordinary sense of the word,
A motion for class certification, like & motion to join addi-
tional parties or to try the case before a jury instead of a
judge, seeks only to present a substantive claim in a particular
context. Sueh procedural devices generally have no value
apart from their capacity to facilitate a favorable resolution
of the case on the merits, Acecordingly, the moving party is
neither expected nor required to assert an interest in them
independent of his interest in the merits.

Class actions may advance significantly the administration
of justice in appropriate cases. Indeed, the class action is
scarcely a new idea, Rule 23 codifies, and was intended to
clarify, procedures for dealing with a form of action long
known in equity. See 1 H, Newberg, Class Actions § 1004
(1077). That federal jurisdiction can attach to the class as-
peet of litigation invelving individual elaims has never been
questioned, But even when we deal with truly new proce-
dural devices, our freedom to “adapt” Art. III is limited to
the recognition of different “ ‘means for presenting a case or
controversy otherwise cognizable by the federal courts’”
Aetna Life Ins. Co. v. Haworth, 300 U. 8, at 240 (1937)
(Declaratory Judgment Act), quoting Nashville, C. & 8t. L.
R. Co. v. Wallace, 288 T, 8. 248, 264 (1933) (emphasis added).
The effect of mootness on the vitality of a deviee like the
class action may be & relevant prudential consideration.'*

] do pot imply that the result reached today s necessary In any
way to the continued vitality of the class-action device. On the contrary,
the practical impact of finding mootness in this cose would be glight indeed.
Bea note 13, supre, And this may well be typical of class aotions brought
under Rule 23 (b)(1) or (2) to seek injunctive or declaratory relief. Such
aotions are not subject to frustration through sequential ssttlement offers
that “pick off” each interveming plaintif, Cf. Deposit Guaranty Nat.
Bank v, Roper, ante, at — (slip op., at 11-12), NWor will substitute
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I

As the Court obeerves, this case involves the “personal
stake” aspect of the mootness doctrine. Ante, at 7. There
is undoubtedly a “live” issue whish an appropriate plairtiff
could present for judicial resolution. The question is whether
respondent, who has no further interest in this action; never-
theless may—through counsel—continue to litigate it.

Becent decisions of this Court have congidered the personal
stake requirement with some care. When the issue is pre-
sented at the outset of litigation as a question of standing. to
sue, we have held that the personal stake requirement has a
double aspect. On the one hand, it derives from Art;-TII
limitations on the power of the federal courts, On the other,
it embodies additional, self-imposed restraints on the exercise
~ of judicial power. E. g., Singletorn v. Wulff, 428 U. 8. 106,112

(1976); Warth v, Seldin, 422 U. 8. 480, 498 (1975), The
prudential aspect of standing aptly is described as a doctrine
of uneertain contours, Ante, at I2. But the constitutional
minimum has been given definite content: “In order to satiafy
Art, III, the plaintiff must show that he personally has suffered
some actusl or threatened injury as a result of the putatively
illegal conduct of the defendant.” Gladstone, Realtors v.
Village of Bellwood, 441 U. 8. 91 99 (1979).> Although
noneconomic injuries can confer standing, the' Court has re-
jeeted all attempta to substitute abstract concern with a sub-
ject—or with the rights of third parties~—for “the conerete

180, 4. 9., Duke Power Co, ¥, Caroling Environmentol Study ‘Group,
Inc., 438 T, 8, 58, 72 (1878); Arlington Heights v. Metropolitan Housing
Dev. Corp. 429 T. 8. 252, 260-261 (1877); Warth v. Seldin, 422 U, B,
400, 400 (16875);: Lindo R. 8, v. Richerd D, 410°T. 8, 614, 617 (1973).
Each of these cazes rejects the view, once expressed by Mr, Justice Harlan
and now spparently espouwed by the Court, thet the personal stoke
requirement lacks constitutional significance. dnte, at 18, n, 11; Flagt v,
Cohen, 392 11, 5. 83, 120 (1968) (Harlan, J., dissenting) ; see alsn United
States v. Richordson, 418 TI, B, 168, 180 {1974) (PoweLL, J., concurring),
Until todsy, however, that view never had commanded a majority.
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injury required by Art. IIL.” Simon v. Eastern Kentucky
Welfare Rights Org., 426 U. S. 26, 40 (1976).?

As the Court notes today, the same threshold requirement
must be satisfied throughout the action. Ante, at 8; see
Sosna v. Towa, 419 U. S. 393, 402 (1975). Prudential con-
siderations not present at the outset may support continuation
of an action in which the parties have invested substantial
resources and generated a factual record® But an actual
case or controversy in the constitutional sense “ ‘inust be ex-
tant at all stages of review.!” Preiser v. Newkirk, 422 U. S.
395, 401 (1975), quoting Steffel v. Thompson, 415 U. S.
452, 459, n. 10 (1974). Cases that no longer ““ ‘touc[h] the
legal relations of parties having adverse legal interests’ ” are
moot because “federal courts are without power to decide
questions that cannot affect the rights of litigants in the
case before them.” North Carolina v. Rice, 404 U, S. 244,
246 (1971) (per curiam), quoting Aetna Life Ins. Co. v.
Haworth, 300 U. S. 227, 240-241 (1937). The limitation
flows directly from Art, III. DeFunis v. Odegaard, 416 U. S.
312, 316 (1974) (per curiam).!

Since the question is one of power, the practical importance
of review cannot control. Sosna v. fowa, 419 U. S. 393, 401,

2 See, ¢. (., Schlesinger v. Reservists to Stop the War, 418 U. 8. 208, 227
(1974); O'Shea v. Littleton, 414 U, S. 488, 494 (1974); Moose Lodge
No. 107 v. Irvis, 407 U. 8. 163, 166-167. (1972) ; Sierra Club v. Morton, 405.
U, 8. 727, 736-738 (1972); Tileston v. Ullman, 318 U. S. 44, 46 (1943)
(per curiam}. The rule is the same when the question is mootness and a
litigant can assert no more than emotional involvement in what remains
of the case. Ashcroft v. Mattis, 431 U. S. 171 172-173 (1977) (per
curiam).

3 See 13 C. Wright, A. Miller, and E. Cooper, Federal Practice and Pro-
cedure § 3533, at 265 (1975); Note, The Mootness Doctrine in the
Supreme Court, 88 Harv. L. Rev. 373, 376-377 (1974).

4Sec, e. g., Preiser v. Newkirk, 422 U. S. 395, 401-402 (1975); SEC,
v. Medical Comm. for Human.Rights, 404 U. 8, 403 407 (1972); Powell
v. McCormack, 395 U. 8. 486, 496, n. 7 (1969); Liner v. Jafco, Inc., 375
U, 8, 301, 306, n 3 (1964). . :
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n. 9 (1975); Richardson v. Ramirez, 418 U, S. 24, 36 (1974);
United States v. Alaska 8. 8. Co., 253 U. S. 113, 116 (1920).
Nor can public interest in the resolution of an issue replace the
necessary individual interest in the outcome. See DeFunis v.
Odegaard, supra, at 316, Collateral consequences of the orig-
inal wrong may supply the individual interest in some circum-
stances. Sibron v. New York, 392 U. S. 40, 53-58 (1968). So,
too, may the prospect of repeated future injury so inherently
transitory that it is unlikely to outlast the normal course of
litigation. Super Tire Engineering Co. v. McCorkle, 416 U. S.
115 (1974); Southern Pac. Terminal Co. v. ICC, 219 U, S.
498, 515 (1911). The essential and irreducible constitutional
requirement is simply a nonfrivolous showing of continuing or
threatened injury at the hands of the adversary.

These cases demonstrate, contrary to the Court’s view to-
day, that the core requirement of a personal stake in the
outcomne 1s not “flexible.” Indeed, the rule barring litigation
by those who have no interest of their own at stake is applied
so rigorously that it has been termed the “one major proposi-
tion” in the law of standing “to which the federal courts have
consistently adhered . . . without exception.” Davis, Stand-
ing: Taxpayers and Others, 36 U. Chi. L. Rev. 601, 617
(1968)." We have insisted upon the personal stake re-
quirement in mootness and standing cases bhecause it is em-
bedded in the case or controversy limitation imposed by the

8 The Court states that “the erosion of the strict formalistic perception
of Art. TIT was beguu well before today’s decision,” and that. the Art. TIT
personal stuke requirement. is “riddled with exceptions.”  Ante, at 16, n. 11.
It fails, however, to cite a single Court opinion in support of either state-
ment. To the extent that the decision in Flast v. Cohen, 392 U, 8. 83
(1968), supports the position aseribed to it in the dissent, id., at 117-120,
it does not survive the long line of express holdings that began with
Warth v. Seldin, 422 . S. 490 (1975), and were reaffirmed only last
Term. Gladstone, Realtors v. Village of Bellwood, 441 T, 8. 91, 99
(1979). See nn. 1 & 2, supra. Even before Warth, Professor Davis
observed that the personal stake requirement had no exceptions. Davis,
supra, at 616, G17 (1968),
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Constitution, “founded in concern about the proper—and
properly limited—role of the courts in a democratic society.”
Warth v. Seldin, 422 U. S. 490, 498 (1975). In this way we
have, until today, “prevent[ed] the judicial process from
becoming no more than a vehicle for the vindication of the
value interests of concerned bystanders.” United States v.
SCRAP, 412 U. S. 669, 687 (1973) ; see Simon v. Eastern Ken-
tucky Welfare Rights Org., supra, at 60 (BRENNAN, J., con-
curring in the judgment); Sierra Club v. Morton, 405 U. S,
727,740 (1974).
11

The foregoing decisions establish principles that the Court
has applied consistently. These principles were developed
outside the class action context. But Art. III contains no
exception for class actions. Thus, we have held that a puta-
tive class representative who alleges no individual injury “may
not seek relief on behalf of himself or any other member of
the class.” ()'Shea v. Littleton, 414 U. S. 488, 494 (1974).
Only after a class has been certified in accordance with Rule
23 can it “acquir[e] a legal status separate from the interests
asserted by [the named plaintiff].” Sosna v. lowa, supra, at
399 (1975). “Given a properly certified class,” the live in-
terests of unnamed but identifiable class members may sup-
ply the personal stake required by Art. IIT when the named
plaintiff’s individual claim becomes moot. Franks v. Bow-
man Transportation Co., 424 U. 8, 747, 755-756 (1976);
Sosna v. Iowa, supra, at 402.

This case presents a fundamentally different situation. No
class has been certified, and the lone plaintiff no longer has any
personal stake v the litigation.® In the words of his own

8 No one suggests that respondent could be affected personally by any
ruling on the class certification question that is remanded today. In faet,
the Court apparently concedes that respondent has no personal stake—"“in
the traditional sense”’—in obtaining certification. Ante, at 14,

Several prisoners now in federal custody have filed a motion to inter-
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lawyer, respondent “can obtain absolutely no additional per-
sonal relief” in this case. Tr. of Oral Arg., at 25. Even the
lawyer has evinced no interest in continuing to represent
respondent as named plaintiff, as distinguished from other
persons presently incarcerated. Ibid.” In these circum-
stances, Art. III and the precedents of this Court require
dismissal. But the Court views the case differently, and con-
structs new doctrine to breathe life into a lawsuit that has
no plaintiff.

The Court announces today for the first time—and without
atempting to reconcile the many cases to the contrary—that
there are two categories of “the Art. III mootness doctrine”:
“flexible” and “less flexible.” Ante, at 12, and n. 7.- The
Court then relies on cases said to demonstrate the application
of “flexible” mootness to class action litigation.” The cases
principally relied upon are Gerstein v. Pugh, 420 U. S. 103,
110-111, n. 11 (1975), United Airlines, Inc. v. McDonald,
432 U. 8. 385 (1977), and today’s decision in Deposit Guaranty
Nat. Bank v. Roper, ante, p. —. Each case is said to show
that a class action is not mooted by the loss of the class repre-
sentative’s personal stake in the outcome of the lawsuit, even
though no class has been certified. Ante, at 11. Sosna itself
is cited for the proposition that the requirements of Art. III

vene as purtics respondent in this Court. Although the Court does not
rule on that motion, I note that the motion was received well over a
year after respondent was released from prison. In the interim, re-
spondent. obtained a ruling from the Court of Appeals and filed his
petiticn for certiorari in this Court. Such untimely intervention comes
too late to save the action under United Airlines, Inc. v. McDonald, 432
U. 8. 38 (1977).

7 Respondent’s lawyer opened his argument by saying that “[tlhe
mootness question in this ecase is, from a practical standpoint, not very
significant.” 1f the action is held moot he plans simply to “file a new
case” on behualf of prisoners serving longer terms. Tr. of Oral Arg. 25.
On the basis of this representation by counsel, there is reason to believe
that members of the putative class at issue ultimately will be included in a
«elass uction that will not moot out.
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may be met “through means other than the traditional require-
ment of a ‘personal stake in the outcome.”” Ante, at 15. In
my view, the Court misreads these precedents.

A

In Sosna, the Court simply acknowledged that actual class
certification gives legal recognition to additional adverse par-
ties. Cf. Aetna Life Ins. Co. v. Haworth, 300 U, S, 227, 240
(1937).* And in Gerstein, the Court applied a rule long
established, outside the class action context, by cases that
never have been thought to erode the requirement of a per-
sonal stake in the outcome. Gerstein held that a class action
challenging the constitutionality of pretrial detention proce-
dures could continue after the named plaintiffs’ convictions
had brought their detentions to an end. The Court did not
suggest that a personal stake in the outcome on the merits

8 Certification ix no mere formality. It represents a judicial finding
that injured partics other than the named plaintiff exist. It also provides
a definition by which they can be identified. Certification identifies and
sharpens the interests of unnamed class' members in the outcome; only
thereafter will they be bound by the outcome. After certification,
class members can be certain that the action will not be settled or
dismissed without appropriate notice. Fed. Rule Civ. Proc. 23 (¢); 3 H.
Newberg Class Actions § 5050 (1977); ef. Almond, Settling Rule 23 Class
Actions at the Precertification State: Is Notice Required?, 56 N, C. L.
Rev. 303 (1978). Vigorous advocacy is assured by the authoritative imposi-
tion on the named plaintiffs of a duty adequately to represent the entire
class. If the named plaintiff’'s own claim becomes moot after certification,
the court can re-examine his ability to represent the interests of class
members. Should it be found wanting, the Court may seek a substitute
representative or even decertify the class. Fed. Rule Civ. Proe. 23 (¢) (1),
23 (d); see 1 H. Newberg, supra, §2192; Comment, Continuation and
Representation of Class Actions Following Dismissal of the Class Repre-
sentative, 1974 Duke L. J. 573, 589-590, 602—603. After certification, the
case is no different in prineiple from more traditional representative actions
involving, for example, & single party who cannot participate himself
because of his incompetence but is permitted to litigate through an ap-
pointed fiduciary.



78-572—DISSENT
8 UNITED STATES PAROLE COMM'N ». GERAGHTY

was unnecessary. The action continued only because of the
transitory nature of pretrial detention, which placed the
claim within “that narrow class of cases” that are “‘distinctly
‘capable of repetition, yet evading review.”” 420 U. S., at
110, n. 11

McDonald and Roper sanction some appeals from the denial
of class certification notwithstanding satisfaction of the class
representative’s claim on the merits. But neither case holds
that Art. ITI may be satisfied in the absence of a personal
stake in the outcome. In McDonald, a putative class member
intervened within the statutory time limit to appeal the cer-
tification ruling. 432 U. S., at390."" Because the Court found
that her claim was not time-barred, the intervenor in McDonald
possessed the stake necessary to pursue the action. Indeed,
the Court devoted its entire opinion to showing that the
intervenor’s claim for relief had not expired.’' At most,
McDonald holds only that an action which is kept alive by
interested parties within prescribed periods of limitations does
not “die” in an Art. IIT sense.

There is dictum in McDonald that the “refusal to certify

9 The Court’s (lerstein analysis, which emphasized that [pJretrial de-
tention iy by nature temporary” and that “[t|he individual could . . .
suffer repeated deprivations” with no access to redress, falls squarely
within the rule of Southern Pac. Terminal v. ICC, 219 U. S. 498, 515
(1911). Sce Roe v. Wade, 410 U. S. 113, 125 (1973). In similar cases
we have noted that the continnation of the action will depend “ ‘espe-
cially [upon] the reality of the clatm that otherwise the issuc would evade
review.”” Swisher v. Brady, 438 U. 8. 204, 213, n. 11 (1978), quoting
Sosna v. lowa, 419 U, S. 393, 402, n. 11 (1975). These limitations are
inconsiztent with the concept of “flexible’” mootness and the redefinition of
“personal stake” adopted today.

10 The individual claims of the original named plaintiffs had been settled
after judgment on the question of liability. 432 U. S, at 389, 393, n. 14.

11 This extensive inquiry would have been unnecessary if, as the Court
holds today, the intervenor had a personal stake in the class certification
issue itself. Since the present respondent’s claim long since has “expired;”
he stands in the same position as a member of the putative elass whose
claim has “expired” by reason of the statute of limitations,
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was subject to appellate review after final judgment at the
behest of the named plaintiffis. . . \* 432 U, 8, at 393. That
gratuitous sentence, repeated in Coopers & Lybrand v. Livesay,
437 U, 8. 463, 460, 470, n. 15 (1978), apparently is elevated
by the Court's opinion in this ease to the status of new daoe-

oper, the Court holds that{named plaiutiffsﬁwhn _
lrnespslsgmmeparchsmey retain & personal stake in sharing antiei-
pated litigation custs with the class. Ante, at — (slip op., at
7 n. 8, 10). Finding that Art, ITI is satisfied by this alleged
economic interest, Roper reasons that the rules of federal
practice governing appealability permit a party to obtain re-
view of certain procedural rulings that are collateral to a
generally favorable judgment. Beeid., at 7, 8-10, The Court
coneludes that the denial of class certification falls within this
category, as long as the named plaintiffs “assert a continuing
stake in the outcome of the appeal.” Id, at 10,

It 18 far from apparent how Roper can be thought to sup-
port the decision in this case. Indeed, the opinion by THEE
Cuier JUsTICE in Roper reaffirms the obligation of a federal
court to dismiss an appeal when the partier no longer retain
the personal stake in the outcome required by Art, I1I. Ihid.
Here, there is not even a speculative interest in sharing costs,
and respendent affirmatively denies that lie retaing any stake
or peraonal interest in the outecine of this appeal. See p. 6,
supra. Thus, a fact that was critical to the analveis in Roper
is absent in this cage. One nesd-set-wevept that analysis ss

B@&nd-w*:mmlude that iﬁaﬂurds no support for the Court's
uling here.

B

The cases cited by the Court as “less flexible'’—and there-
fore less authoritative—apply established Art, III doetrine in

cases closely analogous to this ome, Indianapolis School //’

Comm'rs v. Jacobs, 420 U, 8, 128 (1875) (per curiam) ; Wein-
stein v, Bradford, 423 U. 8. 147 (1975) (per curiam); Pasa-

trine, There is serious tension between this W [ ;
the much narrower reasoning adopted todayn Roper, In!

A
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dena City Board of Education v. Spangler, 427 U. 8. 424, 430
(1976). As they are shout to become second class precedents,
these cases are relegated to a footnote. Anie, at'12,n, 7, But
the eames are recent and earefully considered decisions of this
Court. They gpplied long settled prineiples of Art, ITT juris-
prudence, And no Justice who participated in them suggested
the distinetion drawn todey. The Court’s backhanded treat-
ment of these “less fexible” casea ighores their controlling
relevance to the issue presented Here,

In Jocobs, six named plaintiffs brought & class sction to
challenge certain high school regulations.” The Distriet Court
stated on the record that class tréatment was appropriste and
that the plamtiffa were proper representativesd, but the court
failed to comply with Fule 23. ~ After this Court grented
review, we were informed that the named plaintiffs had grad-
uated. We held that the action was entirely moot because
the “class action wag never properly certified nor the class
properly identified by the District Court,” 420 T. 8., &t 130.*°
Since the faulty certification prevented the class from acquir-
ing separate legal status, Art, III required & dismissel. We
reached precisely the same conclusion in Spangler, an aetion
saved from mootness only by-the timely infervention of a
third party. 427 U. 8, at 430-431. See also Baster v. Palmi-
gigno, 425 U, 8. 308, 310, n. 1 (1976). And in Brodford, where
the Distriet Court had denied certification cutright, the Court :]/.r

18 The vitality of the Jocobs result iz underscoved by the repeate
dictum that n properly certified class i necessary to supply adverseness
ohee the named plaintif®s claim becomes moot.” Fast: Tergs Motor Freight
¥, Rodriguez, 431 U, 8, 305, 406, n, 12 {1977); Franks v. Bowman Trans-
portation Co, supro, 424 U, B, st 754, 0.0, 755-768; see Kremens v.
Bartley, 431 U. 5, 119, 120120 {19771 Richardson v, Ramirez, 415 T, A,
24, 30 (1974), Counversely, we bave often stated that the named plain-
tiff's individual elaim must be & live one both at the time the action is
filed mnd at the time of certifieation. Krements v. Bartley, supro, at 143,
n. § (Brevwaw, J, diesenting] ; Sosng v, fowg, 419 11, 8., ot 402, 408; gee
Bell v. Wolfish, — U, 8. —, —, u. & (1979); ZaMoeks v. Redhail, 434

- U.8.304, 392, 0.9 (1978).
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held that the named plaintiff’s release from prison required the
dismissal of his complaint about parole release procedures.
423 U. 8., at 149. See also Memphis Light, Gas & Water Div.
v. Craft, 436 U. S. 1, 8 (1978).

The Court suggests that Jacobs and Spangler may be dis-
tinguished because the plaintiffs there were not appealing the
denial of class certification. The Court overlooks the fact that
in each case the class representatives were defending a judg-
ment on the merits from which the defendants had appealed.
The plaintiffs/respondents continued vigorously to assert the
claims of the class. They did not take the procedural route
of appealing a denial of certification only because the District
Court had granted—albeit defectively—class status. We chose
not to remand for correction of the oral certification order in
Jacobs because we recognized that the putative class repre-
sentative had suffered no injury that could be redressed by
adequate certification. Underlying Jacobs, and Bradford as
well, is the elementary principle that no one has a personal
stake in obtaining relief for third parties, through the mecha-
nism of class certification or otherwise.”* The Court rejects
that principle today.

111

While the Court’s new concept of “flexible” mootness is
unprecedented, the content given that concept is even more
disturbing. The Court splits the class aspects of this action
into two separate “claims”: (i) that the action may be main-
tained by respondent on behalf of a class, and (ii) that the
class is entitled to relief on the merits. Since no class has
been certified, the Court concedes that the claim on the merits
is moot. Ante, at 15, 17. But respondent is said to have a/

=

1 In some circumstanees, litigants are permitted to argue the rights of
third parties in support of their claims. E. g., Singleton v. Wulff 428
U. 8. 106, 113 (1976); Barrows v. Jackson, 346 U. S. 249, 255256 (1953).
In each such case; however, the Court has identified a concrete, individual
injury suffered by the litigant himself. Ibid.; see n. 2, supra, and accom-
panying test,
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personal stake in his “procedural claim” despite his lack of a
stake in the merits.

The Court makes no effort to identify any injury to
respondent that may be redressed by, or any benefit to re-
spondent that may accrue from, a favorable ruling on the
certification question.” Instead, respondent’s “personal stake”
is said to derive from two factors having nothing to-do
with concrete injury or stake in the outcome. First, the
Court finds that the Federal Rules of Civil Procedure create
a “right,” “analogous to the private attorney general concept,”
to have a class certified. Second, the Court thinks that the
case retains the “imperatives of a dispute capable of judicial
resolution,” which are identified as (i) a sharply presented
issue, (i1) a4 concrete factual setting, and (iii) a self-interested
party actually contesting the case. Ante, at 14-15."*

14 Tn a footnote, ante, at 18, n. 11, the Court states:

“This respondent suffered actual, concrete injury as a result of the
putatively illegal conduct, and this injury would satisfy the formalistic
personal stake requirement if damages were sought. See, ¢. g., Powell v.
McCormack, 395 U, S, ut 495-500.”

This appears to be a eategorical claim of the actual, concrete injury our
cases have required. Yet, aguin, the Court fails to identify the injury.
The rcferenee to damages is irrelevant here, as respondent sought no
damages—only njunctive and declaratory relief. Morcover, counsel for
respondent. frankly conceded that his client “can obtain absolutely no
additional personal relief” in this case. Tr. of Oral Arg, 25. If the Court
seriously 18 claiming conerete injury “at all stages of review,” see p. 3,
supra, it would be helpful for it to identify specifically thix injury that
wus not apparent to respondent’s counsel. Absent such identification, the
claim of jury ix indeed an empty one.

15 The Court attempts to limit the sweeping consequences that could fow
from the application of these criteria, see infra, at 12-13, and n. 15, by
asserting that “[e]ach case must be decided on its own facts” on the basis
of “practicalities and prudential considerations.” Ante, at-17, n. 11. The
Court long has reeognized a difference between the prudential and consti-
tutional aspects of the standing and mootness doctrines, See p. 2, supra.
I am not aware that the Court, until today, ever has merged these consid-
erations for the purpose of eliminating the Art. IIT requirement, of a per=
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The Court’s reliance on some new ‘“right” inherent in Rule
23 is misplaced. We have held that even Congress may not
confer federal court jurisdiction when Art. III does not.
Gladstone, Realtors v. Village of Bellwood, 441 U. S., at 100;
O’Shea v. Littleton, 414 U, S,, at 494, and n. 2; see Marbury
v. Madison, 1 Cranch 137, 175-177 (1803). Far less so may a
rule of procedure which ‘“shall not be construed to extend . . .
the jurisdiction of the United States distriet courts.” Fed.
Rule Civ. Proc. 82. Moreover, the “private attorney gen-
eral concept’”’ cannot supply the personal stake necessary to
satisfy Art. I1II. It serves only to permit litigation by a
party who has a stake of his own but otherwise might be
barred by prudential standing rules. See Warth v. Seldin,
422 U. 8., at 501 ; Sierra Club v. Morton, 405 U. S., at 737-738.

Since neither Rule 23 nor the private attorney general
concept can fill the jurisdictional gap, the Court’s new per-
ception of Art. III requirements must rest entirely on its
tripartite test of concrete adverseness. Although the com-
ponents of the test are no strangers to our Art. ITI jurispru-
dence, they operate only in “ ‘cases confessedly within [the
Court’s] jurisdiction.”” Franks v. Bowman Transportation
Co., 424 U. 8. at 7565-756, and n. 8, quoting Flast v. Cohen,
392 U. S. 83, 97 (1968). The Court cites no decision that
has premised jurisdiction upon the bare existence of a sharply
presented issue in a concrete and vigorously argued case, and
I am aware of none.’® Indeed, each of these characteristics is

sonal stake in the litigation. The Court cites no prior case for thig view.
Moreover, the Court expounds no limiting principle of any kind. Adverse
practical consequences, even if relevant to Art. ITI analysis, cannot. justify
today’s holding us nene whatever would flow from a finding of mootness,
See n. 15, infra. Nor does the Court’s reliance upon a “relation back
principle,” ante, at 18, n. 11, further the analysis. Although this fiction
may provide u shorthand label for the Court’s conclusion, it is hardly a
principle and certainly not a limiting one,

16 The Court often has rejected the contention that a “spirited dispute”
alone is sufficient to confer jurisdiction. E. g., Richardson v. Ramirez, 418
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sure to be present in the typical “private attorney general”
action brought by a public spirited citizen.” Although we
have refused steadfastly to countenance the “public action,”
the Court’s redefinition of the personal stake requirement
leaves no principled basis for that practice.*®

The Court reasons that its departure from precedent is
compelled by the difficulty of identifying a personal stake in
a “procedural claim,” particularly in “nontraditional forms
of litigation.” Ante, at 13, 14. But the Court has created a
false dilemmna. As noted in Roper, class certification issues

U. S. 24, 35-36 (1974); Hall v. Beals, 396 U. S. 45, 48-49 (1969) (per
curiam).

17 The Couri~ ussertion to the contrary notwithstanding, there is
nothing in the record to suggest that respondent has any interest whatever
in his new-found “right to have a class certified.” Ante, at 15. In fact,
the record shows that respondent’s interest in the merits wus the sole mo-
tivation for his attempt to represent a class. The class claims were added
to his complaint only because his luwyer feared that mootness might
terminate the action. App., at 17; Brief for Repondent 23, 33. The
record does not reveal whether respondent—as distinguished from his
lawyer—uow wishes to continue with the case. If he does, it is clear that
his interest bas nothing-to do with the procedural protections described
by the Court as the “primary benefits of cluss suits.” Ante, at 14, Tt 18
neither surprismg nor improper that respondent should be concerned with
parole procedures  But respondent’s actual interest is indistinguishable
from the generalized interest of a “private attorney general” who might
bring a “public action” to improve the operation of a parole system.

¥ The Court’s view logically cannot be confined to moot cases. If a
plaintiff who 15 released from prison the day after filing a class action
challenging parole guidelines may seek certification of the class, why should
a plaintiff who 1s released the day before filing the suit be barred? As an
Art. I1I matter, there can be no difference.,

Even on prudential grounds, there is little difference between this action’
and one filed promptly upon release. In the present case, this Court
has ruled on neither the merits nor the propriety of the class action. At
the same time, it has vacated a judgment by the Court of Appeals that in
turn reversed the judgment of the Distriet Court. No determination on’
any issue 1s left standing. For every practical purpose, the action must
begin anew—this time without a plaintiff. The prudential considerations,
in- favor of a finding of mooctness could scarcely be more compelling,
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But it cannot provide a plaintifi when none is before the
Court, for we are powerless to assume jurisdiction in violation
of Art, IIL*

IV

In short, this is a case in which the putative class repre-
gentative—respondent here—no longer has the slightest in-
terest in the injuries alleged in his complaint. No member
of the class is before the Court; indeed, none has been iden-
tified. The case therefore lacks a plaintifi with the minimal
personal stake that i & constitutional prerequisite to the juris-
dietion of an Art. IIT court. In any realistic sense, the only
persons before this Court who appear to have an interest are
the defendants and a lawyer who no longer has a client.”

I would vacate the decision of the Court of Appeals and
remand with instructions to dismiss the action as moot.

plaintifis be deterred by the notice costs that attend certification of a clies
under Rule 23 (b) (3],

#The Court's efforts to “save” this action from mootness lead it to
depart strikingly from the normal role of a reviewing court. The Court
fails to identify how, if at all, the District Court has erred. Nothing
iz said about the District Court’s ruling on the merits or its refusal to
certify the broad olass sought by respondent. Nor does the Court adopt
the Court of Appeals’ conclusion that the District Court erred in failing
to consider the possibility of subclasses sua sponte. Nevertheless, re-
gpondent—or his lawyer—ie given the cpportunity to raise the subelpss
guestion on remand. That result cannot be squared with the rule that a
litigant may not raise on appeal those imues he has fuiled to preserve by
gppropriate objection fa the trial ecourt, The Court intimates that the
District Court waited too long to demy the clase eertification motion, thus
making n motion for subelnsses s “futile act.” Ante, at 17, But nothing in
the record suggests that the District Court would not have entertained
such a motion. Bince respondent sought cettification in the first place only
to &void mootness on appeal, the entry of an order against him on the
merits cannot excuse him from presenting his subelass proposal to the
District Court thereafter.

1] imply no eriticiam of counsel o this case. The Court of Appeals
agreed with counsel that the certification issus wes appealable, and the
came wag brought to this Court by the United States.
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