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SUMMARY: The government seeks to reverse a ruling
that private, non-profit organizations upon condemnation of

their property can receive substitution costs instead of fair

market value if the organization's property serves a "public
benefit”,
FACTS AND DECISION BELOW: The government initiated

condemnation proceedings in 1970 against property owned by the
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Southeastern Pennsylvania Synod of the Lutheran Church of
America and used as a summer camp for young people. The camp
was operated on a non-profit basis, and one of its several
functions was toc permit inner-city children to spend some time
in the country. The Synod, anticipating the proceedings,
earlier had purchased a replacement site in the Poconos. The
Synod offered to prove that the cost of develcping new camps on
the replacement site would be $ 5.8 million. The government
contended fair market value did not exceed $ 485,000. A large
part of this discrepancy apparently is due to Envirnnmental and
other regulations which, because of grandfathering, do not
apply to the existing facility but would to a new camp. The
district court ruled that the Synod would be entitled only to
the fair market value of the property, not the cost of

ocbtaining a substitute facility. On an interlocutory appeal

under 28 U.S8.C. § 1292(b), the Third.circuit reversed. United

States v. 564.54 Acres, 506 F.24 796 (34 Cir. 1974) (Hastie,

Gibbons, Weis). Although fair market value was the standard
measure of damages in a condemnation proceeding, courts
traditionally had applied substitution costs as an alternative
measure when the condemnee was a government entity under a
legal obligation to replace the facility condemned. More
recent decisions also had allowed substitution costs even where
the government entity was not obligated legally to provide the
services, as long as the public benefits derived from the
property were "necessary® to the community. The court saw no

reason to distinguish private, non-profit entities from



governmental bodies, as both could provide public benefits.
Accordingly, the Synod would be entitled to receive
substitution costs if it could prove that the property
condemned provided a community benefit.

. The question whether the property provided a community
benefit, thus entitling the Synod to substitution costs, was
put to the jEEy, which answered an interrogatory to that effect
in the negative. The jury also returned a verdict for the
Synod of § 740,000.

On appeal, a divided panel of the Th{rd Circuit
reversed. In arguing to the jury that the camp was not a non-
profit facility, the government argued that, in light of the
various religious facilities which the camp contained, the
Synod was realizing a "religious profit" which rendered it
ineligible to receive the higher valuation. Further, the jury
was instructed that the camp could be regarded as "“reasonably
necessary" to a community benefit, and therefore eligible for
the higher valuation, only if it fulfilled a community need
that otherwise would go unmet. The government's argument was
error, as pecuniary profit was the only criterion for non-
profit status. The instruction’ was too restrictive, as
property should gqualify for the higher valuation if it prowvided
any community benefit, even 1f not "necessary" in the sense of
"indispensible”™, District Judge Stern concurred. He believed
tha earlier interlocutory decision was wrong and objectionable,
but as he lacked the power to vote for a rehearing he felt

constrained to follow the prior decision. Judge Rosenn



dissented, arguing that the government's improper remarks were
cured by corrective instructions and that the instructions on
community benefit were not erronecus.

CONTENTIONS: The government contends the application

of thé substitution costs standard to non-governmental entities
by the court below is unprecedented and erroneous. The
standard entails a substantial subsidy and windfall profits,
inasmuch as depreciation of the condemned property is not
deducted from the award. Hence the condemnee is able to
replace depreciated facilities with new ones at public expense,
This standard makes sense when the facilities are unique and
nonmarketable, such as streetsa, highways, and bridges, and
where the condemnee lies under an obligation, either legal or
practical, to replace the facilities condemned. But private
entities, unlike governmental bodies, are not so obliged and
should not receive such a subsidy. Purther, it is wrong to
permit such a substantlial difference in valuation to hinge on a
jury determination of public benefit. Such an open-ended
inguiry invites discrimination and unfairness. The inquiry is
especially objectionable in cases such as this one, where the
condemnee is a religious organization and its facility had a
religious purpose. Inviting a jury to decide which religious
functions provide a public benefit presents serious Pirst
Amendment problems.

The Synod argues that the indemnification principles
applied here are well~settled and that the decision below does

not represent a departure from prior law, There are no First

4.



Amendment overtones, as the secular purpose of the facility,
and not its religious sponsorship, is the only question for the
jury. Finally, the decision below is interlocutory, and the
government still might win after a new trial.

DISCUSSION: Contrary to respondent's assertions, the

decision below constitutes a substantial extension of the
substitute cost valuation method and lacks any precedent.
Neither the court below nor respondent have ¢ited a single case
where a private party was allowed to benefit from the
substitution costs standard. The first Third Circuit decision

did cite Brown v. United States, 263 U,S, 78 (1923), as

authority for the application of the substitution costs
standard to non-governmental entities. Brown involved a
challenge to the government's authority to condemn land needed
to relocate a town which had been uprooted by the constructicn
of a reservoir. The Court held that thé condemnation power
properly extended to the obtaining of property needed to
substitute for private property condemned for a public purpose.
There was no valuation issue in that case at all.

As the government points out, substitution cost is a
fair measure of damages where, for one reason or another, the
condemnee must replace the facilities., Among other things, the
standard recognizes that an entity which must obtain new
property at any cost does not have the same bargaining power as
one which can wait until the price is right. In such
situations, the standard simply provides an alternative means

of arriving at the true value of property when market



¢,

distortions prevent the realization of fair market value, The
decision below turned this rationale on its head and regarded
substitution costs as a subsidy to be given to “good works",
rather than as an evaluation method. Further, the standard
applied is both unfair and potentially discriminatory. It is
unfalr because not only non-profit organizations provide
benefits to the community. As Judge Stern's opinion points
out, a factory that provides employment also renders a
substantial community benefit. The standard is potentially
discriminatory because it is so amorphous, and invites juries
to favor functions they like. Contrary to respondent's
contentions, relgious purposes will be a factor in this
evaluation.

Finally, if review is granted now and the decision of

-the court below is reverse, the jury verdict can be reinstated

A
and there will be no need for a new trial. 1In this sense, the

case is not interlocutory and is ripe for review.

There is a response.

11/8/78 Stephan opns in petn
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SUPREME COURT OF THE UNITED STATES

No. 78-488 W
United States, Petitioner, M
o On Writ of Certiorari

564.54 Acres of Land, More or Less, | to the United States

situated in Monroe and Pike Court of Appeals for
Counties, Pennsylvania, the Third Cireuit.

et al, J

[May —, 16870]

Mg. Justice MarsmaLL delivered the opinion of the Court.

At issue in this case is the proper measure of compensation
when the Government condemns property owned by a private
nonprofit organization and operated for & public purpose. In
particular, we must decide whether the Just Compensation
€lause of the Fifth Ainendment * requires payment of replace-
ment cost rather than fair market value of the property taken.

I

BRespondent, the Southeastern Pennsylvania Synod of the
Lutheran Church in America, opérates three nonprofit sum-
mer camps along the Delaware River. In June 1970, the
United States initiated a condemnation proceeding to acguire
respondent’s land for a public reoreational project. Before
trial, the Government offered to pay respondent $485,400 as
the fair market value of it property. Respondent rejected the
offer and demanded approximately §5.8 million, the asserted
cost of developing functionally equivalent substitute facilities

1 The Fifth Amendment of the Constitution provides in pertinent part;
“por shall private property be taken for public use, without just
compensstion."”
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at a new site, This substantinl award was necessary, respond-
ent rontended, because the new facilities would be subject to
financially burdensome regulations from which existing faeili-
ties were exempt under grandfather provisions.

In a pretrial ruling, the District Court held that the “sub-
stitute faeilities,” or replacement cost, measure of compensa-
tion was available only to governinental condemnees, and
that respondent therefore was entitled only to the fair market
value of its property. App, 3848, On interlocutory appeal,
the Ciourt of Appesls for the Third Circuit reversed. 406 F.,
2d 796 (1974). Relying on other eireuit court decisions.” the
Court of Appeals determined that in condemnations of prop-
erty belonging to States or their subdivisions, the Fifth
Amendment requires an award of replacement cost “so that
the funetions earried out by or on behalf of members of the
community may be continued,” [d,, at 700800 Since the
Fifth Amendment refers expressly to private but not to publie
property, the court reasoned that the Framers could not have
“intended to impose a greater obligation of indemnification’™
toward publie entities than toward private owners, [Id., at
801, Accordingly, the Clourt of Appeals applied standards
governing condemmations of publicly owned property, and
held that substitute facilities compensation was available to

=80, &, p., United States v, Cevtatn Property, 408 F. 2d 5300 (CA2
1888Y1 ['nited Stotes v, Boord of Educelion of Minernl County, 253 F,
2d 670 (CA4 1868} Stale of Washinplon v. Uniled Stotes, 214 F. 2d 33
{CAD), cert. denied, 348 U 5. 882 (1954); City of Forf Worth v, Unifed
States, 18 F. 24217 (CAF 1951).

% This Court hez not pessed oo the propriety of substitute faeilities com-
peneation for public condemnees. Although the Court of Appeals cited
Brown v. United Stodes, 2683 T, 8 T8 {1923), ns "the genseiz of the sub-
stitution of facilities method of measuring fair compenzation” 576 F. 2d
90, 802 (CA3 1977), that ease addressed the zeope of the Governynent's
condemnation power, not the compensation requisite under the Fifth
Amendment. Tn light of our disposition of this case, we express no
opinion on the approprinte measare of sompensation for publicly owoed
property,
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private nonprofit owners if there was no “ready market" for
the condemned property and if the facilities were “reasonably
necessary to public welfare,” Id., at 800, The case was re-
manded to the Distriet Court for consideration of whether
respondent’s property met this test,

After a 10-day trial, the District Coyrt instructed the jury
regarding the prerequisites for a substitute factlities award.
In particular, the court charged that there wes no “ready
market” for respondent’s facilities if “the fair market value
of the condemned property [was] substantially less than the
coet of eonstructing functionally equivalent substitute facili-
ties,” Bee 576 F. 2d 983, 992 n. § (CA3 1977). The District
Court further instructed that the property was “reasonsbly
necessary to public welfare” if it “fulfill[ed] & community
need or purpose.” See id., at 895 n, 16. The jury found
that respondent was not entitled to substitute facilities com-
pensation, and after considering additional evidence, awarded
$740,000 as the fair market value of the property.

A different panel of the Court of Appeals reversed, Id., at
096, Although the court found that the jury instructions on
the ready-market lssue were not fundamentally in error’ it
disagreed with the Distriet Court’s interpretation of the
reasonable necessity requirement. Under the Court of
Appeals’ theory, this test was met if the facility “provide[d]
& benefit to the community that [would] not be as fully pro-
vided after the facility [was] taken.” JId., at B85, Because
the jury instruction had been framed in terms of necessity
rather than eommunity benefit, the court eoncluded that a

4 The Court of Appeals, however, did seek to elarify the ready-market
ariterion, holding that
"regardlesn of whether the Bynod could have wold the eampe, and regard-
Tesn of whether the cumps had fair murket valuo, this condition _ . . & met
if the Synod could not have replaced the camps' freilities in the matket
place for & oost roughly equivalent to the fair market value of the camps.”
A78 F. 2d 583, 591 (CA3 1877).
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new trial was required.  Omne judge, concwring, agreed that
the trial court’s charge had not been tonsistent with the Court
of Appesls' nterlosutory deeision, but argued that the prior
opinion, although controlling, was incorrect. 7d., at 096-1000.
The third member of the panel dissented on the ground that
the Distriet Court hed adhéred to the principles previonsly
enunciated in the interlocutory opinion, 7d., at 1001-1010,

We granted certiorari, — U, B — ({1978), and now
reverae,

I
A

In giving content to the just compensation requirement of
the Fifth Amendment, this Court has sought to put the owner
of condemned property “in as good a position pecuniarily as
if his property had not been taken,” Ulson v. United States,
202 U. 8 246, 2565 (1934)," However, this principle of in-
demnity hes not been given ite full and literal force. Because
of serious practienl difficulties in as=sessing the worth an in-
dividual places on particular property at a given time, we
have recognized the need for a relatively objeetive working
rule. See United States v. Mifler, 317 U. 8, 368, 374 (1943);
United States v. Cors, 337 U, 8, 325, 332 (1949). The Court
therefore has employed the coneept of fair market valoe to
determine the condemmnee’s loss, Under this standard, the
owner is entitled fo receive “what a willing buver would
pay in cash to a willing seller” at the time of the taking
United Staltes v. Miller, supra, at 37¢; accord, City of New
York v. Sage, 230 U, 3. 55, 61 (1915) ; United States v. Virgina

B Accord, Monogahels Navigation Clo. v. Dnited Stotes, 148 U1, 8, 312,
S26 (1892); [rndted Stetes v, Miler, 317 T0 B, 3080, 378 (10483 [lneted
States v. Virginio Blectric Power Co., 305 U, B, 024, 033 (1001); [Tuited
Stgtes v, Reynolds, 307 U, 8, 14, 16 (1870); Almota Farmers Blevator amd
Warehowse Co. v. United Stafes, 408 U, B, 470, 473474 (1073),
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Elgctric Power Co., 365 U, 8, 624, 633 (1961) ; Almota Farmiers
Elevator and Warchouse Co,, 400 U, 8. 470, 474 (1073).

Although the market value standard is a useful and gen-
erally sufficient tool for mscertaining the eompensation re-
quired to make the owner whole,* the Court has acknowledged
that such an award does not necessarily compensate for all
values an owner may derive from his property. Thus, we
have held that fair market value does not include the special
value of property to the owner arising from its adaptability
to his partioular use, DUnited States v. Miller, supra, at 374~
375; United States v. Cors, supra, at 332. As Justice Frank-
furter explained in Kimball Laundry Co. v. United States, 338
U.8. 1,5 (1948);

“The value of property springs from subjective needs and
attitudes; its value to the owner may therefore differ
widely from its value to the taker, Most things, how-
ever, have a general demand which gives them a value
transferable from one owner to another, As opposed to
such personal and variant standards as value to the par-
ticular owner whose property has been taken, this trans-
ferable value has an external validity which makes it a
fair measure of public obligation to compensate the loss
incurred by an owner as a result of the taking of his prop-
erty for public use. In view, however, of the liability of
all property to condemmation for the common good, losa
to the owner of nontransferable valuee deriving from his
unique need for property or idiosyncratic attachment
to it, like loss due to an exercise of the police power, is
properly treated as part of the burden of ecommon
citizenship.”

“'The standard is most soournte with respect to readily salable articles,
for exmmpls, merehandise, because the valne of such property is ordinarily
what it ean eommand in the marketplace. Hee United Stater v. Toronto,
Hamilton & Buffale Navigation Co., 338 U, 5. 300, 404 (1648).
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See 1 L. Orgel, Valuation Under Eminent Domain § 14 (2d ed.
1953). In short, the coneept of fair market value has been
chosen to strike a fair “balance hetween the public's need and
the claimant's loss” upon condemnation of property for a pub-
lie purpose, [United States v. Toronto, Hamilton & Buffalo
Naowvigation Co., 338 U, 8, 306, 402 (1940); see also [Unifed
States ex rel. TVA v, Powelson, 319 U, 8, 206, 280 (1943),

But while the indemnity prineiple must yield to some extent
before the need for a practical general rule, this Court has
refused to designate market value as the sole measure of just
compensation. For there are situations where this standard
is inappropriate.  As we held in United States v. Commodities
Trading Corp., 830 U, 8, 121, 123 (1950):

“IW]hen market value hag been too difficult to find or
when its applieation would result in manifest injustice to
the owner or publie, courts have fashioned and applied
other standards. . , . Whatever the circumstances under
which such constitutional questions arise, the dominant
congideration always remains the same: What compensa-
tion is 'just’ both to an owner whose property is taken
and to the public that must pay the bill?”’ (Footnote
amitted.)

See also United States v, Cors, pupra, at 332; United States v.
Taronto, Hamilton, & Buffalo Navigation Co., supra, at 402;
United States v, Miller, supra, 8t 374" Henee, we must deter-
mine whether applieation of the fair market value standard
here would be impractieable or whether an award of market
value would diverge so substantially from the indemnity prin-
viple as to violate the Fifth Amendment,

"To be sure, the imue in these rases was whether the wsserted market
value excended the compensation necessary to indemnify the condemness,
But “the principle, w stated in the Commodities Trading opinion, must
work both ways." Matter of Valuation Proceedings, 445 F, Bupp, 804,
1031 (8p. Ct. 1. R, B, A, 1077} (Friendly, 1.},
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B

The instances in which market value is too difficult to as-
certain generally involve property of a type so infrequently
traded that we cannot prediot whether the prices previously
paid, assuming there have been prior sales, would be repeated
in a sale of the condemned property, See United States v.
Toronto, Hamilton, & Buffalo Navigation Co., supra, at 402;
ef, United States v, Miller, 817 U. 8, at 374-375. This might
be the ease, for example, with respect to public facilities such
as roads or sewers, But respondent’s property does not fall
in thig category” There was a market for eamps, albeit not
an extremely sctive one, The Government’s expert witness
presented evidence concerning 11 recent sales of comparable
facilities in the vicinity, and estimated that respondent’s
camps could have been sold within six months to a year after
they were offered for sale, Tr, 256-2568, 263-264, 260-276.
Indeed, respondent’s own expert testified that he had prepared
an appraisal of the campe’ fair market value on the date of
the taking, App. 148-144, And the Court of Appeals im-
plicitly acknowledged that the market value of nonprofit prop-
erty is ordinarily aseertainable gince application of the court’s
“ready market” criterion requires assessment of fair market
value, See n, 4, supra, Thus, it seems clear that respond-
ent's property had a readily discernible market value. The
only remaining inquiry is whether such an award would im-
permiseibly deviate from the indemnity principle,

*The jury's determination that the camps bad a marker value of
740,000 does not resolve the issue whether market value wes in fmet
ascortpinable. That isue depends on whether evidence vould feasibly be
obtamned to present a jury question on the appropriate market value,
Bueh an Inquiry & relaled to the one an appellate eourt would undertake
in reviewing the sufficiency of the evidence to support & jury's market
vilue determination. However, in the latter ciroumstance, the wsue would
be whether evidence was in foct presenied from which the jury eould
matibnally areive st ils result.
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Emphasizing that the primary value of the condemned
property lies in the use to which it is put, respondent. argues
that| mackst—osmpensatien would be unjust in the present
ntext. Because new facilities would besr financial burdens
imposed by regulations to which the existing camps were not
subject, an award of market value would preclude continua-
tion of respondent's use, PBrief for Respondent 5. Respond-
ent therefore concludes that quch a recovery would be insuffi-
cient to indemnify for its loas. See 506 F, 2d, at 798,

However, it is not at all unusual that property uniquely
adapted to the owner's use has a market vglue on condemna-
tion which falle far short of enabling the owner to preserve
that use. Such a situation may often arise, for example,
where a family home has been built to the owner's tastes, but
is old and deteriorated, or where a structure, like respondent’s
camps, I8 exempt from regulations applicable to new facilities,
Cf. 1 L. Orgel, § 14, at 172, Yet the Court has previougly
determined that nontransferable values arising from the
owner's unique need for the property are not compensable,
and has found that this divergence from full indemnification
does not violate the Fifth Amendment. Bee supra, at

We are unable to diseern why a different result should
obtain here, That respondent is a nonprofit organization may
provide some basie for distinguishing it from business enter-
prises, sinee the uses to which comimercial pmpart}'
often be valued in terms of the capitalized earnings produced.
See b06 F, 2d, at 700; 1 L. Orgel, supra, § 1567, Cf. United
States v. Toronto, Hamilton & Buffalo Navigation Co., 338
U. B, at 403. But there I8 no reason to treat respondent
differently from the many private homeowners and other non-
commereial property-owners who neither derive earnings from
their property nor hold it for investment purposes. Unless
the Just Compensation Clauge mandates a Government sub-
sidy for nonprofit organizations, a proposition we find patently
implausible, respondent’s nonprofit status does not require us
to reject application of the fair market value standard.
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Nor iz it relevant in this case whether respondent’s camps
were reasonably necessary to the public welfare. In con-
demnations of property owned by public entities, lower courts
have applied the reasonable necessity standard to determineg if
the entity has an obligation to continue providing the facili-
ties taken, See, e, g., 806 F, 2d, at 800; United States v.
Streets, Alleys & Public Ways, 531 F. 2d 882, 836 (CAS8 1976);
U'nated States v. Certain Property, 403 F. 2d 800 (CA2 1968).
This duty may be legally compelled or arige from necessity:
“the distinction has little practical significance in public con-
demnation.” 403 F. 2d, at 803 (ritation omitted). If the
condemmnee has such & duty to replace the property, these
courts have reasoned that only an award of the costs of devel-
oping requisite substitute facilities will ecompensate for the
loss.

Whatever the merits of this reasoning with respeet to publie
entities, see n, 3, supra, it does not advance analysis here. For
respondent i8 under no legal or factual obligation to replace
the camps, regardless of their social worth. As a private
entity, respondent is free to direct its resources to serve its
own institutional objectives, which may or may not correspond
with community needs. Awarding replacement cost on the
theory that respondent would continue to operate the camps
for a public purpose would thus provide & windfali if substi-
tute facilities were never acquired, or if acguired, were later
sold or converted to another use.

Finally, that the camps may have benefited the community
does not warrant compensating respondent differently from
other private owners. The community benefit which the
camps conferred might provide an indication of the public's
loss upon condemnation of the property. But we cannot
accept the Court of Appeals’ conclusion that this loss is rele-
vant to assessing the compensation due a private entity. The
court noted that “[o]ue rationale for the substitute faeilities
measure is to indemnify not only the owner of the condemnead
facilitiez, but those who have an interest in the continuing
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existence of the facilities, in this case, according to the Synod,
the general publie.” 576 F. 2d, at 980 n, 4, The guiding
principle of just compensation, however, ia that the swner of
the condemned property “must be made whole but is not
entitled to more,” Olson v. United States, 202 U, 8., at 255.
Respondent did not hold its property as the public's trustee
and thus is not entitled to be indemnified for the public's
lozs. Moreover, many condemnees use their property in a
manner that confers & benefit on the community, and there is
no sound basis for considering this factor only in condemna-
tions of property owned by nonprofit organizations. And to
make the measure of compensation depend on a jury’s subjec-
tive estimation of whether a particular use “benefits” the
community would eonfliet with this Court’s efforts to develop
praetical valuation standards,

In sum, we find no cireumstances here that require suspen~
sion of the normal rules for determining just compensation.
Hespondent, like other private owners, is not entitled to re-
cover for nontransferable values arising from its unique need
for the property. To the extent denial of such an award
departs from the indemnity principle, it is justified by the
necessity for a workable measure of valuation. Allowing
respondent the fair market value of its property is thus con-
gistent with the “basie equitahle principles of fairness,” United
States v. Fuller, 400 U, 8. 488, 490 (1073), underlying the Just
Compensation Clause.

The judgment of the Court of Appeals is

Reversed,
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Mg. Jrstice WHITE, concurring in the opinion and the
judgment,

The Court rejects the claim that the measure of compensa-
tion in this case is the cost of substitute facilities rather than
the fair market value of the taken property, here a camp
owned by a private, nonprofit ecorporation. I am in full
agreement. The substitute facilities doetrine ia unrelated to
fair market value and does not depend on whether fair market
value is readily ascertainable; rather, it unabashedly demands
additional compensation over and above market value in order
to allow the replacement of the condemned faeility.® In those
cases where it has been applied, primarily where public facili-
ties have been condemned, the basic premise is that the con-
demnee is under some obligation to continue the funetions
performed on the taken property.® But I do not understand

18eg 570 F, 2d 083, 991 (CA3 1977), quoted ente n. 4 ['nited States v,
Streets, Alfeys & Public Ways, 531 F_2d 882 (CAR 1978); United States v.
Certain Property in Borough of Moenhottan, 403 F. 2d 800 (CAZ 1068);
United States v. Certain Land in Borough of Brookiyn, 348 F, 24 (00
(CA2 1065); United States v. Boord of Education, 263 F. 2d 690 (CA4
1858) ; Wotional Conference of Commissioners on Uniform State Lawa,
Uniform Eminent Domain Code, § 1004 (b),

* Boe, e, g., United States v. Certain Land in Borough of Brooklyn, supra,
at 694: 576 F. 2d, ut 092-005.
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how & duty to replace the condemned facility justifies payving
more than market value, Obviously, replacing the old with a
new factlity will cost more than the value of the old, but the
new facility will iteelf be more valuable and last longer® This
is true with respect to condemnation of any facility, whether
or not there is an obligation to reproduce it, and I had not
understood shat—he just compensation clause to guarantee
subsidies to either private or public projeets. Similarly, if
more demanding building codes or other regulations will
enhanee the cost of replacement, it is reasonable to assume
that compliance itself will be of some benefit to the owner
and hence need not be financed by the eondemnor.

It may be that a condemnee’s obligation to econtinue the
funetion performed on the condemned property and henee to
replace the facility taken will result in loss of value in that
the condemnee does not have the option of investing his fair-
market-value award in s project that will provide the con-
demnee with greater net henefits than would replacement of
the taken facility, But the existing law imposing the obliga-
tion presumshly embodies the poliey judgment that alterna-
tive projects, from which the condemnes might or might not
derive more benefits. should not be made available to the
condemnes, Even if some incremental loss due to legal con-
straints on the obligated condemnes’s options is thus imposed,
it 18 sheer speculation to assume that this loss will be equal
to the full inerease in cost of the facility to be reproduced or
replaced, It seems to me that the argument for enhanced
compenszation to the obligated econdemnee is nothing more

3 The =ubstitute farlities messare applied by the Court of Appeals in
this ease appears 1o contemplate puyment of reproduetion coste, not re-
plucement costs, see 576 F. 24, ot 999 snd o 2 (Btern, J., eoncurring) ;
500 F, 2d 706, 790800 {CA3 1978) (Aeres I). A= uoied in United Stales
v. Certain Property in Borough of Mankation, supre, at B, courts apply-
ing the suletitute focilities measure have taken different positions regard-
ing whether deprecintion should he doducted from the cost of a new
farility,
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than & particularized submission that the award should exceed
fair market value because of the unique uses to which the
property has been pui by the condemnee or because of the
unigue value the property has for it.

I thus agree with the Court that the just compensation
elause does not require payment of the cost of a substitute
facility where the condemnee is a private organization, even
if it could be said that such an owner is in some sense obli-
gated to replace the property * or that the public has & stake
in the continuanee of the function that is being earried on the
taken property.” I also have substantial doubt that the elause
should be any differently construed and applied where public
property is condemned, whether or not the funetion conduected
on the property must be continued at another loeation. That
issue, however, is not before the Court and iz expressly put
agide for another day,

f The Court stateg thet respondent “is under oo legal or factunl obliga-
tion to replace tThe camps. . . " Although respondent, which i3 subjeet to
the Pennsylvamus Noo-Profiv Corporation Law of 1872, Pa, C. 8 § 7540
{1875}, npparently is not legally obliged to replace its camps, other private,
nonprofit enterprises may be under a legsl obligation—imposed by their
owti articles of incorporation, by the terme under which gifts are made to
them, or directly by state law—to continue finencing of certain faeilities
or functions. Indesd, private orgunizations operated for profit may he
under contractun]l or other legal oblipation to replace & condemned
facility,

f For purposes of deeiding whether an ohligation to replace requires a
condemnation award greater than market value, it is seemmgly irrelevant
to whom the bencfite of ownership may be eaid to accrue, be this the
“public” or private entities,
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