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NORTH CAROLINA Timely
Cert to North Carolina
v. Supreme Court
_ (Huskins for the
BUTLER (won new entire court)

trial on appeal) State/Criminal

1. SUMMARY: The issue in this case is whether an
express oral or written waiver of the right to counsel must
occur before any incriminating statements, made after proper
Miranda warnings have been given and are understood, may be

admitted as evidence against the defendant.
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2, FACTS: Resp was indicted by North Carolina
for felonious assault, kidnapping, and armed robbery. He
was apprehended in New York by an FBI agent and immediately
given Miranda warnings. He was then taken to a police

station where the warnings were repeated. He was asked several

times if he understocd his rights and replied that he did.

When given a standard walver of rights form, however, resp

S ——

stated that he "didn't want to sign this form" and that he

“didn't want to sign anything." Opinion of N.C. Sup. Ct.,
Petn. Qt A=4 . Thé.pclicg-nevertheless indicated that they
wanted him to talk to tﬂem, and resp replied "I will talk to
you but I am not signing any form." Id. Resp then gave a
statement that Implicated him in the crimes for which he was
charged and was used at trial, over objection, to conviet him.
He was sentenced to two concurrent life sentences and a con-
current term of 5 years.

On direct appeal to the North Carolina Supreme Court
(bypassing the Intermediate court of appeals), resp won a
reversal of the convictions on the ground that the statements
should have been suppressed. The court interpreted Miranda v.

Arizona, 384 U,S5. 436 (1966}, as requiring an express waiver of

the right to have counsel present during interrogation before
any incriminating statements elicited during questioning of the
defendant may be used against him at trial. The court relied

specifically on the following passages from Miranda:
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"An individual need not make a

ire—interrngation request for a

awyer. While such request af-
firmatively secures his right to
have one, his failure to ask for a
lawyer does not constitute a walver.
No effective waiver of the right to
counsel during interrogation can be
recognized unless specifically made
after the warnings we here delineate
hgv?"been given. . . . [Emphasis add-
E- *

1d. at 470.

"An express statement that the
individual is willing to make a
statement and does not want an attorney
followed closely by a statement could
constitute a wailver. But a valid waiver
will not be presumed simply from the
silence of the accused after warnings
are given or simply from the fact that
a confession was in fact eventually ob-
tained. . . ."

Id. at 475.

"After such warnings have been
given, and such opportunity afforded
him, the individual may knowingly and
intelligently waive these rights and
agree to answer questions or make a
statement. But unless and until such
warnings and wailver are demonstrated by
the prosecution at trial, no evidence
obtained as a result of interrogation can
be used against him."

Id. at 479. It concluded that since resp had not signed the
waiver form and had not expressly stated that he was waiving

his right to counsel, he had not voluntarily waived that right.
The court did find a valid wailver of resp's Fifth Amendment right

to remain silent, but the Sixth Amendment violation alone required



Sl =

1/
suppression of the statements, reversal of the convictions,

and a new trial.

3. ARGCUMENT: First, North Carolina argues that
the result reached by North Carolina goes beyond the requirements
of Miranda. It relies on the following passages from Miranda in
contending that a tacit waiver of the right to counsel should be
sufficient:

"If the individual indicates in any
manner at any time prlor to or during
questioning, that he wishes to remain
sllent, the Iinterrogation must cease.

» +» 1f the individual states that
he wants an attorney, the interrogation
must cease until an attorney is present.”

384 U.5. at 473-74 (emphasis added).

"Confessions remain a proper element

In law enforcement. Any statement given
freely and voluntarily without any com-
pelling influences isﬁ of course, ad-
missible in evidence.

Id. at 478.
Brewer v. Williams, 430 U.S. 387 (1977), did not require

the result either. In Brewer, the defendant actually asserted
his right to counsel, and there was no evidence that he later

changed his mind and waived the right. In contrast, here there
was no assertion of the right in the beginning and thus no need

for an express waiver.

1/

= The court thought there was ample evidence even without the
statements, to convict resp, but could not say beyond a reasonable
doubt that the inculpatory statement did not materially affect the
result of the trial to defendant's prejudice or that it was harm-
less error." App. at 7-8.
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Second, North Carolina has gathered a formidable
quantity of contrary authority. All of the following cases
have held that a tacit walver is sufficlent: ~fnited States
v. Speaks, 453 F.2d 966 (CA 1 1971); ‘United States v. Boston,
508 F.2d 1171 (CA 2 19?#);Vﬁﬁitﬂd States v. Studkey, 441 F.2d
1104 (CA 3), cert. denied, 404 U.S. 841 (1971);‘United States
v. Thompson, 417 F.2d 196 (CA &), cert. denied, 396 U.S. 1047
(19?0);Pﬁ;ited States v. Cavallino, 498 F.2d 1200 (CA 5 1972);

“United States v. Ganter, 436 F.2d 364 (CA 7 1970); United
States v. Marchildon, 519 F.2d 337 (CA 8 19751;'ﬂﬁlged States
v. Moreno-Lopez, 466 F.2d 1205 (CA 9 19?2);“ﬁhited States v.
Cooper, 499 F.2d 1060 (CA DC 1974). 1In addition, North Carolina

s has collected a list of 19 different state jurisdictions (petn.
at 16-18) that have also approved tacit waivers.

The response does nothing more than reiterate the
reasoning of the North Carolina Supreme Court and cites no other
jurisdiction that has adopted the same rule.

4. DISCUSSION: North Carolina is correct that all of

the federal cases it cited (which include 10 of the 11 circuits)
have held that a taclit waiver is sufficient. I did not read any
of the 28 state cases cited but suspect that they, too, approve
taclt waivers. It looks as if the North Carolina Supreme Court
has taken a position on waiver that is incomsistent with every
other jurisdiction that has considered the issue. For that
reason, this case should receive seriocus consideration for review.
Because the issue is rather narrow, however, full-dress review may

not be necessary.
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To: The Chief Justice
Mr. Justioe Brannan
Mr. Justice White
Mr. Justioe Marshall
N, Justioe Blaokmun
Mr. Justioe Powell
Mr, Justice Rehnguist
Mr. Justice Stevena

From: Mr. Justice Stewart
Ciroulated; 2 0 NOV 1978

;i eciroulated:
1st DRAFT

SUPREME COURT OF THE UNITED STATES

STATE OF NORTH CAROLINA v». WILLIE THOMAS
BUTLER, axa TOP CAT

ON PETITION FOR WHIT OF CENTIORARI TO THE SUPREME COTURT
OF NORTH CAHOLINA

Ko, 78-3564 Doecided November —, 1078

Per Clusiam,

The respondent was arrested by an FBI agent in New York
on & fugitive warrant fromy North Carolina, The agent teati-
fiedd that imunediately after the arrest he fully advised the
respondent of the rights delineated in Miranda v, Arizona, 384
U, 8 436, The respondent was then taken to the New
Rochelle FBI office, where he was again informed of his
Miranda rights, Given the Bureau's “Advice of Rights" form,
the respondent then remed it himself. When asked if he
untlerstood his rights, he replied that he did.  The respondent
refuged to sign the waiver at the bottom of the form, He was
told that he need neither speak nor sign the form, but that
the agents would like him to talk to them. The respondent
replied, “1 will talk to you but I am not signing any form,”
He then made inculpatory statements, The agent testified
that the respondent said nothing when advised of his right
to an atiomey,

At trial the respondent objected to the admission of his
statements, The trial court then heard testimouy from the
arresting agent outside the presence of the jury, The court
found

“the statement made by the defendant, William Thomas
Butler, to Agent David C, Martinez, was made freely and
voluntarily to said agent after having been advised of his
righte as required by the Mirgnda ruling, including his
right to an attorney being present at the time of the
inquiry and that the defendant, Butler, understood his
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righta: [and] that he effectively waived his rights, in-
cluding the right to have an attorney present during the
questioning by his indication that he was willing to
answer questions, having read the rights forin together
with the Waiver of Rights , , .. .”

The respondent’s statements were admitted into evidence, He
was convigted of kidonaping, armed robbery, and felonious
assault,

The North Carolina Supreme Court reversed the convie-
tionzs, It found that the statements had been admitted in
violation of the requirements of the Miranda case, noting that
the respondent had refused to waive in writing hia right to
have counsel present and that there had not been a specific
oral waiver, knowingly made. As it had in at least two
earlier cases, the state court read the Miranda opmion as

“provid[ing] in plain language that waiver of the right to
counsel during interrogation will not be recognized unlesa
such waiver is ‘specifically made’ after the Mirandg warn-
ings have been given.” 205 N. C. 250, 255, 244 8. E. 2d
410, 413.

See State v. Blackmon, 280 N. C. 42, 45-50. 185 8. E. 2d 123,
127-128 (1971); State v. Thacker, 281 N, C, 447, 453454,
180 &, E, 2d 145, 149-150 (16872}
The North Carolina Supreme Court erred in its reading of
the Miranda opinion. There this Court said that
“If the interrogation eontinues without the presence of
an attorney and a statement is taken, 8 heavy burden
rests on the governinent to demonstrate that the defend-
ant knowingly and intelligently waived his privilege

LBut see State v, Siler, 292 N, C. 543, 550, 234 8. E, 2d 733, 738
{(1977). In that ease the North Caroling Bupreme Court adhered to the
interpretation of Miranda it find expressed in Blackmon, but acknowledged
that it might find wuiver without an express written or orul stutement if
the defendant’s 2ubseguent comments revealed thal his earlier silence had
been meunt us 8 waiver, Although Siler wae cited by the state court m
the present cpse, that portion of the Siler opimion was pot discussed,



NORTH CAROLIXA . BUTLER 3

against self-inermunation amd his right to retained or
appointed counsel.,” 384 U, 8., at 475.
The Court’s opinion went on to say that

“An express statement that the indivituel is willing to
make g statement and does not want an attoruey followed
closely by a statemmont coulll eoustitute a waiver. But a
valid waiver will not be presumed simply from the silence
of the accused after warnings are given or sinply from
the fact that a confession was in fact eventually obtained.”
Thid,

The Court thus held that an express statement ran constitute
a waiver, and that silence slone after warnings eannot do so.
But the Court did not hold that such an express statement is
slways indispensable before & finding of waiver can be made.

An express written or oral statement of waiver of the right
to remain gilent or the right te eounsel is usually strong proof
of the validity of that waiver, but ix not inevitahly either
necessary or sufficient to establish waiver. The question is
not one of form, but rather whether the defendant made an
“intentionsl relinguishinent or abandenment of a known right
or privilege."  Johnson v, Zerbst, 304 T, 8, 458, 464, As was
unequivoeally said in Miranda, mere silence is not enough,
That does not mean that silence, coupled with an understand-
ing of his righte and & course of conduet indicating waiver,
may never support & conclusion that a defendant has waived
his rights. The courts must apply a presunption against
waiver; the prosecution’s burden is great; but in at least sume
cases waiver can be implicit in the actions and words of the
person interrogated *

T We do nor todsy even remotely question the holding in Carnley v,
Cochrgn. 360 U 8 508, which wes speeifically approved in the Miranda
ppinion, 384+ U, 8, ot 475, In that case, depided betore (ideon v,
Wanwright, 372 U, 8 336, the Court beld thyt the deirodant bad s
cometitutional right to conmesel, The Flurile Snpreme Court had presumed
that his righ! bad Deen waived becanse thete wax no evidonee in the
record thet he bed reguested counsel. The Court refused to wllow o
presumprion of walvor fropt o sdlent recuml, Tt widd “ihe recoed mugt
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The vast majority of the courts that have cousidered this
question have reached the same conclusion. Ten of the 11
United States Courts of Appeals ® aud the eourts of at least 16
States * have held that an explicit statement of waiver is not
invariably necessary to support a finding that the defendant

ghow, or thern most be an allsgotion and evidenee whiell dow, that
pecused wie offered counsel bur intelligently and understundingly rejected
the offer,” B 17, &, at 610, This statement W cundstent with our
decizion todny, whiljh is merely that & court may Sml an intelligent and
nnderstunding rejoction of eonnsel [ sitvations where e defendant did
nod expremady stite os muel,

* United Statey v, Spoaks, 463 F, 24 986 (CA1 1971); Dwited States v,
Baaton, 508 F, 2l 1171 (CAZ 1074); C'nited Staten v, Studiey, 441 F, 2d
11 (CA3 10710 Blookmaon v, Bluckledge, 541 F, 2d 1070 (CA4 1870);
United Stater v, Hopew, 955 F. 2d 875 (CA4 106T); United Stoles ».
Cavalling, 4% F. 20 1200 (CAS 1972); United States v. Montos, 421 F.
2d 218 (CAS 1970 : Undted Stater v, Gomter, 436 F. 2d 364 (CAT 1870)
Umited States v, Marchidon, 51f F, 2d 437 (CAR 10975): Hughea v,
Swenson, 452 F. Jd 868 (CAS8 16971): United Stoter v, Moreno-Loper, 460
F. od 1206 (CAD 1072}, United States v, Hiftker, 430 F, 2d 101 (CAD
1070} ; Bond v, United States, 307 ¥, 2d 162 (CA10 19687, but wee iited
States v, Sullmie, 385 F. 2d 376 (CALD 1087): United States v. Cooper,
— 1. 8. App. D, C. —, 409 F. 2d 1060 (1974).

Tn Blackmon v, Blackledge, supra. the Court. of Appenls for the Fourth
Cirenit specifically rejected the North Caroling Supreme Court’s miexble
view that ocoly exprees waiven of Miranda rights van be valic,

4 Sullivan v, Stale, 351 Bo. 2d 659, cert. donied, 351 Bo. 2d 6885 {Ala. Cr.
App. 1077); State v. Pinede, 110 Ariz, 342, 510 P. 2d 41 (1974); State
ez rel. Rerger v. Superior Court, 100 Arie. 508, 513 P, 2d %35 (1974);
Peaple v. Johwaon, T0 Cal. 2d Adl, 460 P. 2d 565 (106A) (revened on
other grounds): People v. Weaver. 178 Colo. 331, 500 P, 2d 050 (1972);
Reed v. Peuple, 171 Colo. 421, 467 1. 3d 808 (1970); State v. Crag, 237
S0, 2d 73T (Fla. 1070): Perk v, State, 30 Gu, 422, 2 5 F, 2d 12
(1877); People v. Hrooks. 51 1L 2d 156, 281 N. K. 2d 326 (1972); Siate
v, Hagelton, 330 A, 2d 010 (Me. 1075) ;: Miller v, Stofe, 251 Md. 362, 247
A 2d 630 (19688); Commonwrealth v. Muwrray, 359 Muss. 541, 260 N. E
24 641 (1071): State v. Alewine, 474 8, W. 2d 84X (Mo, 1972); State v.
Burnmde, 4734 8. W. 24 007 (Mo. 1971): Shirley v. Stale. 520 P. 2d 701
(Okls. Crim. App, 1974); State v. Dowdson, 252 Ore. 817, 451 P. 2d 48]
(19689): Comimonwealth v. Gamelt, 458 Pa. 4, 328 A. 24 335 (1974)+
Bowling v. State. 455 8, W. 2d 639 (Tenn. Crim. App. 1070); State v.
Young, 89 Wush, 24 813, 574 I, 2d 1171 (1973),
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waived the right to remain silent or the right to eounsel. By
ereating an inflexible per se rule that no implieit waiver can
ever suffice, the North Carolina Supreine Court has gone
beyoud the requirements of federal organic law, A state court
ean neither add to nor subtract from the mandates of the
United States Constitution, Clregon v, Hass 420 1. 5, 7147

Aceordingly, the petition for a writ of certiorar: is granted,
the judgment iz vacated, and the rase is remanded to the
North Carolina Supreme Court for further proceedings not
inconsistent with this opinion,

1By the same token this Conrt must accept whatever fotstrnetion of
o stute conetitution i8 placed apon i by the highest court of the Btute,
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CramMBETs OF
JUSTICE HARRT A, BLACKMUN
Neovember 20, 1978

Re; No. 78-354 - North Carolina v. Butler

Dear Potter:
Please join me in your per curiam.

- Sincerely,
o

Mr. Justice Stqwlrt

c¢: The Conference
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Snpreme Qourt of the Hnited Stutes
Washington, B. ¢ 20543
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CHAMBERS OF
JUSTICE WILLIAM H. REHNOUIST

Movember 20, 1978

Re: No. 78-354 North Carolina wv. Butler

Dear Potter:
Please join me.

Sincerely,

WV

Mr. Justice Stewart

Copies to the Conference



Hovember 20, 1978

Ho, 78=-354 North Carolina v. Butler

Dear Potter:
Please join me in your Per Curiam.

Sincerely,

Mr. Justice Stewart
lEp/ss

cct The Conference



: ise Chief Justioce
Hr. Justioce Brannan
Mr. Justios White
Mr. Justios Marshall
Mr. Justios Blaocikmun
Mr. Justios Powsll
Nr. Justioce Rehnguist
Mr. Justioe Btevens

From: Mr. Justics Btewart

?3 Ciroulated:

2nd DRAFT Reoiroulated:
SUPREME COURT OF THE UNITED STATES

STATE OF NORTH CAROLINA v. WILLIE THOMAS
BUTLER, axa TOP CAT

0N PETITIGN FOR WHRIT OF CERTIOHARI TO THE BUPREME COURT
OF XOHTH CAROLINA

Ko, 765-354, Decided November —, 1978

Per Crriam, :

The respoudent was arrested by an FBI agent in New York
on a fugitive warrant from North Caroling, The agent testi-
fied that immediately after the arrest he fully advised the
respondent of the rights delineated in Miranda v. Arizona, 384
U. 8. 436, The respondent was then taken to the New
Rochelle FBI office, where he was again informed of his
Miranda rights. Given the Bureau's “Adviee of Rights"” form,
the respondent then read it himself. When asked if he
understood his rights, he replied that he did. The respondent
refused to sign the waiver at the bottom of the form, He was
told that lie need neither speak nor sign the form, but that
the agents would like him to talk to them. The respondent
replied, “I will talk to you but I am not signing any form,”
He then made inculpatory statements. The agent testified
that the respondent said nothing when aidvised of his right
to an attorney.

At trial the respondent objected to the admission of his
statements, The trial court then heard testimony from the
arresting agent outside the presence of the jury. The court
found

“the stateiment made by the defendant, William Thomas
Butler, to Agent David C, Martinez, was made freely and
voluntarily to ssid agent after having been advised of his
rights as required by the Miranda ruling, including his
right to an attorney being present at the time of the
inquiry and that the defendant, Butler, understood his

21 NOV 978




2 NORTH CAROLINA v, BUTLER

rights; [and] that he effectively waived his rights, in-
cluding the right te have an attorney present during the
questioning by his mdieation that he was willing to
answer questions, having read the rights form together
with the Waiver of Rights , . . )"

The respondent’s statements were admitted into evidence, He
was convieted of kidnaping, armed robbery, and felonious
assault.

The North Carclina Bupreme Court reversed the convie-
tions. [t found that the statements had been admitted in
violation of the requircments of the Miranda ease, noting that
the respondent had refused to waive in writing his right to
have counsel present and that there had not been a specifie
oral waiver, knowingly made, As it had in at least twe
earlier cases, the state court read the Miranda opinion as

“provid[ing] in plain language that waiver of the right to
counsel during interrogation will not be recognized unless
such waiver is ‘specifically made’ after the Miranda warn-
ings have been given.” 295 N, C. 250, 255, 244 S, E. 2d
410, 413,

See State v. Blackmon, 280 N, C, 42, 48-50, 185 8, E. 2d 123,
127-128 (1971); State v. Thacker, 281 N. C, 447, 453454,
189 8. E. 2d 145, 149-150 (1972)

The North Carolina Supretme Court erred in its reading of
the Mirandg opimion, There this Court said that

“If the interrogation continues without the presence of
an attorney and a statement is taken, a heavy burden
rests on the goverument to demonstrate that the defend-
ant knowingly and intelligently waived his privilege

L But pee Stabe v. Siler, 202 N, C, 543, 530, 234 5 E. 2d 733, 738
(1977). In that case the North Curoling Supreme Court adhered 0 the
interpretation of Miranda it first expressed im Blackmon, but acknowledged
that it might find wdiver without an express written or oral statement if
the defendunt’s subseguent eomments revealed that his earlier silence had.
been meant a8 o waiver, Although Sifer wus cited by the state eourt in
the present cuse, that portion of the Sifer opinion wus tot disewssed,
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againet self-inerimination and his right to retained or
appointed counsel,” 384 U. B, at 475.

The Court's opinion went on to say that

“An express statement that the individual is willing to
make & statement and does not want an attorney followed
closely by a statement could constitute & waiver, But a
valid waiver will not be presumed simply from the silence
of the accused after warniugs are given or simply from
the fact that & confession was in fact eventually obtained.”
Itid.
The Court thus held that an express statement ean constitute
a waiver, and that silence alone after warnings cannot do o,
But the Court did not hold that such an express statement is
always indispensable before a finding of waiver ean be made.
An express written or oral statement of waiver of the right
to remain silent or the right to counsel is usually strong proof
of the validity of that waiver, but is not inevitably either
necessary or sufficient to establish waiver, 'The question is
not one of form, but rather whether the defendant in fact
knowingly and voluntarily waived the rights delineated in
the Mirandn case. As was unequivocally said in Mirgnda,
mere gilence is not enough. That does not mean that silence,
coupled with an understanding of his rights and a course of
conduet indieating waiver, may never support a conclusion
that a defendant has waived his rights, The courts must
apply a presumption against waiver; the prosecution’s burden
is great; bul in at lesst soine cases waiver can be implicit in
the actions and words of the person interrogated.®

*We do pot toduy eveon remotely guestion the holding in Curnley v,
Cochran, 400 T, & 508, which waa specifically approved in the Mironda
opinion, 384 17T, B, at 475, In that vese, demded before Gideon v,
Waintweright, 372 U, 8. 835, the Court held that the defendunt hued o
constitutions] right to eounsel, The Flords Bupreme Court had presumed
that his mglt had been waived becanze there was no evidenes in the
record thai be had requested counsel, The Court refused to allow a
prematiption of waiver frome o slest eeeord, I sid “‘the record must
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The vast majority of the eourts that have eonsidered this
question have reached the same conelusion, Ten of the 11
United States Courts of Appeals " and the courts of at least 16
States * have held that an explicit statement of waiver is not
mvariably neeessary to support a finding that the defendant

show, or there muet be no allegation aod evidenee which show, thar un
accused wiis affered counsel but intelligentiv and understandingly rejected
the offer.” 368 17, 8, at 516. This stutement & eonsstent with our
decision today, wheih iy merely that & court sngy find an intelligent and
understunding rejection of coubsel m atuations where the defendunt did
not expresaly Atate a2 muoel,

= Uinited States v, Speaks, 453 1, 2d o068 (CAL1 1871); [afted Stales v,
Boaton, 508 F, 2d 1171 {CAZ 1874); United Stater v. Studbey, #41 F, 2d
1104 (CA3 1871} ; Blackwion v, Blackledge, 541 F, 2d 1070 (44 1976);
Unifted States v, Hages, 355 F, 20 376 (CA4 1067} ; U'nited States v,
Covolling, 498 F. 2d 1200 (A5 1972); United States v. Montos, 421 F,
2d 215 (CAS5 19700 ; Dufed States v, Gander, 436 F. 2d 364 (CAT 1070);
United States v. Murchifdon, 510 F, 2d 337 (CAB 1973): Hughea v,
Swenaom, 452 F, S 866 (CAR 1971); United States v, Moreno-Lopes, 466
F. 2d 1205 (CAP 1972); Umied Stoles v, Hilltker. 436 F, 2d 101 {CA8
10707 ; Bond v, United States, 307 F, 21 162 (CAU 1869], but see United
Stotes v. Sullire, 355 F. 2d 875 (CALD 1967} United States v. Cooper,
— T & App. I, . —, 400 F, 2d 1080 (1874).

In Blackmon v, Blacklvdpe, supra, the Court of Appeals for the Fourth
Cirenit speeifically rejected the North Curoling Supreme Court’s inflexible
view that only exprese wiivers of Mireada rvights can be valid,

4 Sulliven v, Stude, 351 S0, 2d 630, cert. denied, 351 So. 2d 665 {Ala. Cr,
App. 1877); State v, Pinedn, 110 Ariz, M2, 519 P. 20 41 (1474); State
e vel, Berger v, Superior Court. 1R Ariz. BOB, 314 P, 2d 945 (1973);
People v, Johnsoi, T0 Cul, 24 341, 450 1, 23 865 (1969) (reverssd on
other grounds); People v, Wegver, 179 Colo, 381, 500 P. 2d 980 (1672);
fteed v, Peaple, 171 Colo, 421, 487 P, 2d =08 (1070}, Stae v, Craig, 237
Bo. 2d 737 (Flu 1870}; Peek v. Stafe, 230 Gu, 422 238 B E 2d 12
(1077} : People v, Brooka, 51 TIL. 2d 156, 281 N. E. 2d 426 (1072} Stele
v. Hazeltom, 330 A, 2d 019 (Me. 1975); Miller v, Stmte, 251 Md, 302, 247
A, Od 50 (1168): Commosvealth v, Murray, 359 Muss, 541, 268 N. E
2d 841 (1971); Stafe v. Alewine, 474 B, W. 2d M8 (Mo, 1972); State v,
Burnstde, 475 8, W. 2d 687 (Mo, 1071); Shirley v, State, 520 P, 24 701
(Oklyn. Crim. App. 1974); State v, Davidson, 232 Ore, 617, 451 P, 2d 481
(1) Commonwealth v, Garnett, 458 Pu, 4, 520 A, 2d 3356 (1974):
Bouling v, State, 458 8, W, 2d 639 (Teon. Com. App. 1970): State v,
Young, 80 Waszh, 2d 613, 574 P. 2d 1171 (1678).
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waived the right to remain silent or the right to counsel. By
ereating an inflexible per s= rule that no implieit waiver ean
ever suffice, the North Carolina Supreme Court has gone
beyond the requirements of federal organie law, A state eourt
can neither add to nor subtract from the mandates of the
United States Constitution. Oregon v. Hass, 420 T7, 8, 714.°

Accordingly, the petition for & writ of certiorari is granted,
the judgment is vacated, and the case is remanded to the
North Carolina Supreme Court for further proceedings not
inconsistent with this opinion,

i By the =ame token this Court must aecent whatever construetion of
4 stute constitution is placed upon it by the highest eourt of the Btate,



To: Tha Chief Justice

S - Mr. Justice Btewart
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lst Draft Mr. Justice Mairshall

Mr. Justioe Blachkmun
Supreme Court of the United States Mr, Justios FPowsll

Mr. Juatice
STATE OF NORTH CAROLINA v, WILLIE THOMAS BUTQEE,JumﬂDE

AKA TOP CAT

R=knguist
Stevens

From: Nr Justice Brennan

No. 78-354, Decided November _ , 1978

MR, JUSTICE BRENNAN, dissenting. Heolroulated
Miranda v. Arlzona, 384 U.S8. 436, 470 (1966), held

that "[n]lo effective walver of the right to counsel during

interrogation can be recognized unless specifically made

after the warnings we here delineate have been given."
{emphasis added). In so holding, the Court affirmed the
decision in Carnley v. Cochran, 369 U.S8. 506, 516 (1962),

which held that "[plresuming waiver from a silent record
is impermissible.”™ 1In that case, the Court stated that in
the absence of an allegation cof an "affirmative waiver
..... there is no disputed fact question requiring a
hearing." Id.

There is no allegation of an affirmative waiver in
this case., As the Court concedes, the respondent here
refused to sign the waiver form, and "said nothing when
advised of his right te an atterney." There was,
therefore, no "disputed fact gquestion requiring a
hearing," and the district court was in errer in holding
one, In the absence of an express written or oral waiver,
the Supreme Court of Morth Carclina correctly granted a
new trial. I would affirm the decision of the North

Carclina Supreme Court.

Circulated .' L NOY B78
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CHAMBERS DF
THE CHIEF JUSTICE

November 21, 1978

Re: 78-354 - State of North Carclina v. Butler

Dear Potter:
5t¥
My minutes show #4ve- votes to grant and
reverse outright and I so vote.

EE— e,

Regards,

Mr. Justice Stewart

Copies to the Conference



Ist DRAFT
SUPREME COURT OF THE UNITED STATES

STATE OF NORTH CAROLINA v. WILLIE THOMAS
BUTLER, aga TOP CAT

ON PETITION FOR WHIT OF CERTIOHARI TO THE BUPHEME COURT
OF NOHTH CAROLINA

No. T8-384. Dwrided November —, 1978

Mr. Jusrice BaEnNax, dissenting.

Miranda v. Arizona, 384 U. 5, 436, 470 (1966), held that
“[n]o effeetive waiver of the right to counsel during interro-
gation can be recognized unless specifically made after the
wamings we here deliveate have been given.” (Emphasis
added). In so holding, the Court affirmed the decision in
Carnley v. Cochran, 389 U, S. 506, 516 (1962), which held
that “[p]resuming waiver from a silent record is impermis-
sible.” In that case, the Court stated that in the absence
of an allegation of an “sffirmative waiver . . . there is no
disputed fact question requiring & hearing.” 7bid.

There is 1o allegation of an afirmative waiver in this case.
As the Court concedes, the respondent here refused to sign
the waiver form, and “said nothing when advised of his right
to an attorney.” There was, therefore, no “disputed fact
question requiring a hearing.” and the Distriet Court was in
error in holding one. In the absenee of an express written
or oral waiver, the Supreme Court of North Carolina correctly
granted s new trial. 1 would affirm the decision of the North
Carolina Bupreme Court,

The Chief Justice

kr. Juntloe Stewnrt
e Juatico Fhite
M, Justion Marahell
M 6 Blaokmin
W {on Poonll
(T Jduntia T Y iat
Mr. Tusticoe Stevuns

M lugtice Brannan

tlmted

1 g NOV ST



Supreme Qourt of e Hnited States
Weslington. B. . 205%3

CHAMBERS DF
JUSTICE JOMHN PAUL STEVENS

November 30, 1978

Re: 78-354 - Horth Carplina v. Butler

Dear Potter:

Although I originally voted to deny, I would
prefer argument on the merits to a summary dis-
position and therefore now join Byron in voting to
grant.

Respectfully,

7!

Mr. Justice Stewart

Copies to the Conference



o=t Supreme Court of the Huited Siates
Wrelingtorn, B. §. 20543

CHAEMBEAS QF

JUSTICE BYRON R. WHITE November 30, 1978

Re: No. 78=354 - North Carolina v. Butler

Dear Potter,

I would now vote to grant and hear
argunent in this case before attempting
to settle the differences with respect
to the 1ssue involved.

Sincerely yours,

-

7\,«_.

Mr. Justice Stewart

Copies to the Conference



BB 11/30/78 /

SUPPLEMENTAL MEMORANDUM
To; Mr. Justice Powell

Re: Scorecard in North Carolima v. Butler, No. 78-354

Justice Stewart has circulated a per curiam opinion
granting the writ, vacating the judgment of the lower
court, and remanding the case. You have jolned, along with
Justices Elackmunlﬁﬁghnquist, and the Chief Justice.

Justice White, who voted at conference to grant and
reverse summarily, has changed his mind. He would now

vote to grant the petition and hear argument in the case,

Justice Stevens takes the same position.

Justice Brennan has cilrculated a dissent from Justice
Stewart's per curiam opinion, indicating that he would

affirm the lower court.

Justice Marshall has not been heard from since his

original vote in conference to deny the petitionm.
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Suprene Qourt of the nited States
MWaslington, B, @. 20543

CHAMBERS OF
SJUSTICE THURGODOD MARSHALL

April 10, 1979

Re; No. 7B-354 - State of North Carolina v.
Willie Thomas Butler

Dear Potter;
I shall await the dissent,
Sincerely,
it

T.M.

Mr, Justice Stewart

cc: The Conference
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Bupreme Qourt of the Hnited Stintrs
Waskington, B. @. 205%3

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

April 10, 1979

Re: MNo. 78-354 - North Carolina v. Butler

Dear Potter:

Please join me.

Sincerely, w_/

Mr, Justice Stewart

Copies to the Conference



' Supreme Conrt nf iigr Hnifed States
RWuslington, B. €. 20543

CHAMBERG OF
LJUSTICE HARRY A, BLACKMUN -ﬂP‘ril 11, 1979

Re: No, 7T8-354 - MNorth Carclina w. DButler

Dear Potter:

Flease joln me in your recirculation of April 11.

Since rely,d

e S

Mr. Justice Stewart

cc: The Conference
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Supreme Gorrt of Hp nited Biutes
Mawlyingtor, B, Q. 20843

CHAMBENE OF
HJUSTICE JOHN PAUL BTEVENS

April 12, 1979

RE: No. 78-354 - State of North Carolina v. Willie
Thomas Butler

Dear Bill:
Please join me in your dissent.

Respectfully,

it
W

Mr. Justice Brennan

Copies to the Conference



Supreme oot of the Hnited Stutes
Waslingtow, B. 4. 205%3

CHAMBERS OF
JUSTICE THURGODOD MARSHALL

April 12, 1979

Ra: No, 78B-354 =~ State of North Carolina v,
Willie Thomas Butler

Dear Bill;
Please join me in your dissent, :
£
Sincerely,
T.M.,

Mr, Justice Brennan

cct The Conference



Snpreme Gourt of the Banited Strtes
MWaslpngton, B. 0. 20543

CHAMBERS DF

JUSTICE BYRON R.WHITE April 12, 1979

Re: 78-354 - State of North Carolina
v, Butler

Dear Potter,
1 agree.

Sincerely yours,

w”

Mr. Justice Stewart

Coples to the Conference



~  Supreme Qonrt of the Preited Strtes
Wushington, B. €. 205%3

CHAMBERS OF
THE CHIEF JUSTICE

April 19, 1979

Re: 78-354 - North Carolina v. Butler

Dear Potter:
I jein.

Regards,

o

Mr. Justice Stewart

Copies to the Conference
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