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Reverse Impact Testimony: A New and
Improved Victim Impact Statement

Adrienne N. Bames”

I Introduction

A series of Virginia cases and the Code of Virginia permit victims of crime
to testify at trial.! The Code of Virginia defines who is a victim in Section 19.2-
11.01(B).? Virginia courts, however, also allow testimony from non-statutory
victims-persons other than those enumerated by the statute’ The content of
this tesumony typically involves emotional tales of the devastating loss and
. inconsolable pain ensuing from the victim’s murder.* Victim impact testimony
in this form, in effect, begs the juryto impose a death sentence for the defendant
as the witnesses describe the terrible loss they and others, including the commu-
nity, have experienced. There is, however, the possibility that either or both
types of victims will take advantage of this right to testify for a purpose other
than to encourage the jury to sentence the defendant to death. A jury might
interpret this testimony as permission from those most gravely impacted to
sentence the defendant to life imprisonment rather than death. A testifying
witness of this kind likely intends to bring to the attention of the jury that those
most adversely affected by the crime are comfortable with a life sentence and the

*  JD. Candidate, May 2002, Washington & Lee University School of Law; B.A,, Mary
Baldwin College. I would like to thank Kitty Irwin, Mike Fleenor, and Mike Barbour for their
thoughts and insights. Thank you to my parents for their love and support.

1. VA CODE ANN. § 19.2-295.3 (Michie 2000) (stating that the victim be permitted 10
testify, within the bounds of Virginia Code § 19.2-299.1, ing the impact of the offense upon
the victim); see Beck v. Commonwealth, 484 S.E.2d 898 (Va. 1997) (holding that non-statutory
victim impact testimony is relevant to the jury’s sentencing decision in a capital murder case);
Schmitt v. Commonwealth, 547 S.E.2d 186 (Va. 200[1]) (same); see also #nfrz notes 2 and 4.

2. VA.CODE ANN. § 19.2-11.01(B)(iv) (Michie 2000) {defining “victim” in homicide cases
as a spouse, parent, sibling or legal guardian of the victim of the homucide).

3. Seesupmanote 1.

4. VA CODE ANN. § 19.2-299.1 (Michie 2000). Section 19.2-299.1 permits a victim to
testify as to any economic loss suffered by the victim as a result of the offense, the nature and extent
of any physical and psychological injury suffered bythe victim as a result of the offense, any change
in the victim’s personal welfare, lifestyle or familial relationships as a result of the offense, any
request for psychological or medical services initiated by the victim or victim’s family as a result of
tﬁe offense, and any other such information related to the impact of the offense upon the victim.
I .
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juryshould be comfortable imposing such a sentence. Victim impact statements
of this nature can be considered “reverse” victim impact testimony because while
the witness intends to influence the jury, the testimony is the “reverse” of
encouraging the imposition of the death penalty. This article will address the
recent phenomenon of reverse victim impact statements and how theyaffect the
testifying victim, the Commonwealth, and defense counsel.

A. Cuse LawPerritting Statstory and Nons Statutory Vicim Impact Testimony

Prior to 1991, the United States Supreme Court held that the admission of
victim impact testimony at the sentencing phase of a capital murder trial violated
the Eighth Amendment to the United States Constitution.” The Supreme Court
reversed itself in Payne u Tennesse® and held that “victim impact testimony is
simply another form or method of informing the sentencing authority about the
specific harm caused by the crime in question, thus, vicim impact evidence
serves entirely legitimate purposes . . . and is not per se barred by the Eighth
Amendment.”” As a result of the Paye decision, individuals deemed statutory
and non-statutory victims have the right to testify at the penalty phase of a
X '8 ia capital murder trial regarding the impact of the victim’s murder on their

ves.

Victim impact testimony and its content have been the basis of appeal for
many defendants.” Defendants typically challenge this testimony as impermissi-
ble (either in receipt or use bythe court), as irrelevant, and sometimes as uncon-
stitutional. The Supreme Court of Virginia in Beck u Comrmonuealt’® considered
whether the trial court erred in admitting victim impact evidence from persons
otherthan familymembers of the victimand “recommendations” concerning the
imposition of the death penalty from the victim’s friends and family members."
The defendant also attacked the admission of victim impact testimony on the

5. Booth v. Maryland, 482 US. 496, 509 (1987) (holding that the introduction of a victim
impact statement at the sentencing phase of a capital murder trial violates the Eighth Amendment),
owerrilad by Payne v. Tennessee, 501 US. 808 (1991).

6. 501 US. 808 (1991).

7. Payne v. Tennessee, 501 US. 808, 825 (1991).

8. VA.CODE ANN. § 19.2-264.4(A1) (Michie 2000) (requiring the court to accept victim
impact statements subject to the limitations set forth in § 19.2-299.1); see also VA. CODE ANN. §
19.2-299.1 (Michie 2000); see supra note 4 and accompanying text.

9.  Seegenerally Weeks v. Commonwealth, 450 S.E.2d 379 (Va. 1994) (rejecting defendant’s
argument that the trial court erred in admitting “victim impact evidence” because it is not relevant
to the jury’s sentencing decision in a capital murder case); Beck v. Commonwealth, 484 S.E.2d 898,
898 (Va. 1997) (holdiu.ithat non-statutory victim impact testimony regarding the good character
traits of the vicum is relevant to the jury’s sentencing decision in a capital murder case); Schmitt v.
Commonwealth, 547 S.E.2d 186, 186 (Va. 200(1]) (same).

10. 484 S.E.2d 898 (Va. 1997).
11.  Beckv. Commonwealth, 484 S.E.2d 898, 900 (Va. 1997) (holding that non-family victim
impact evidence was admissible during sentencing phase and was not overly prejudicial).
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ground that admission of testimony from witnesses otber than the victim’s
immediate family members violated the Eighth Amendment.?? The court held
that Beck’s constitutional challenge was without merit and that the admissibility
of this testimony should be determmed according to its relevance.” Basing such
a decision on relevance means that the court will determine the admissibility on
a case by case basis. To assess admissibility of victim impact testimony under a
relevance standard, the court reviewed the materials to be presented to the jury
and also analyzed the relationship between the victim and the witness."* Factors
the court considered when analyzing the relationship of the witness with the
victim included: (1) the length of time they knew one another; (2) how often
they saw one another; and (3) how they were related.”® Among the documents
reviewed by the court were letters from family members, co-workers and friends
of the victim, some of which included the author’s opinions regarding how the
defendant should be sentenced.’® The court held that this testimony was benefi-
cial and relevant to the determination of an individualized sentence and decided
that the prejudicial effect of such testimony did not outweigh its probative
value.” Thus, the admission of victim impact testimony does not violate the
Eighth Amendment.”® After Beck, it appears that victim impact testimony from
the victim’s friends and co-workers is given equal weight as the testimony of the
victim’s family members and will only be disallowed if the court determines the
testimonyis more prejudicial than helpfuL19 Most importantly, the Bedk decision,
in conjunction with Weeks v Comymovauealth,”® permits non-statutory victim impact
testimony to the extent the testimony addresses only the good character traits of
the vicim.2!

Several years later in Sdbmitt u Commonuealth,” the defendant challenged the
holding of Beck, alleging that the testimony Bedk permitted was irrelevant and,
consequently, inadmissible.? The defendant in Sdmitt killed a bank security

12, I at903-04.

13. Id at 904.

14.  Id at 903.

15. M

16.  Bedk, 484 S.E.2d at 903.
17.  Id at 904.

18. H

19. Id at 900.

20. 450 S.E.2d 379 (Va. 1994).

21.  SeeWeeks v. Commonwealth, 450 S.E.2d 379, 379 (Va. 1994) Badk, 848 S.E.2d at 904
(permitting non-statutory victim impact testimony regardmg the victim’s good character traits).

22. 547 S.E.2d 186 (Va. 200[1]).

23.  Schmirt v. Commonwealth, 547 $.E.2d 186, 192 (Va. 200{1]) (holding that non-statutory
victim impact testimony regarding the good character traits of the victim is relevant to the jury’s
sentencing decision in a capital murder case).
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guard during a robbery and received the death penalty® During the penalty
phase of the trial, the victim’s family and friends testified regarding the impact
of the murder on their lives.”? The content of this testimony included informa-
tion such as the victim’s service in the United States Army, honors and commen-
dations received during this service, and the relationship he had with his fiance,
children and co-workers.® The victim’s co-workers testified to the victim’s
thoughtfulness and generosity despite only knowing the victim the few weeks he
had been employed at the bank” Schmitt challenged this testimonyas irrelevant
to the jury’s sentencing decision but the court found no reason to modify its
previously expressed view, and, consequently, rejected Schmitt’s argument,
holding that all of the testimony was relevant and beneficial to the determination
of Schmitt’s sentence.?®

While Virginia courts have held that the content of victim impact testimony
is relevant to the life/ death sentencing determination, the relevance is difficult
to identify. The testimony cannot bear upon the defendant’s propensity to
. commit additional crimes (future dangerousness); nor can it describe the wayin
which the instant offense was commutted (vileness).”. Moreover, the Virginia
cases allow a witness to testify as to the positive character traits of a victim but
not the victim’s negative character traits.® The theory is that testimony of
positive character traits adequately equips the jury with information necessaryto
make a sentencing determination. But, because the jury is only made aware of -
the good things, and never the bad, t.hey are deprived of factors essential to a
reliable sentence. The conflict created by the holding in Lez u Commonmuealth is
one of the reasons reverse victim impact testimony plays such an important role
in capital sentencing hearings.* Perhaps the inconsistencyinherent in the court’s
ruling can begin to be cured by allowing reverse impact testimonybefore the jury.

24, Idat 191

25. Id at193.

6. M

27. Id

28. Sdm, 547 SE.2d at 194; sa’also Weeks v. Commonwealth, 450 S.E.2d 379, 390 (Va.
1994) (rejecting defendant’s argument that the trial court erred in “victim impact evi-

dence” because it is not relevant to the jury’s sentencing decision in a capital murder case).

29. See VA. CODE ANN. § 19.2-264.2 (Michie 2000) (requiring the jury to find, before
sentencing the defendant to death, that the defendant poses a future danger to society or that the
acts were vile). For additional analysis of this issue, see Matthew L. Engle, Due Proass L imatations
on VidimIrmpaa E vdence, 13 CAP. DEF. ]. 55, 63 (2000) (discussing the irrelevance of victim impact
evidence to aggravating circumstances in the Virginia capital sentencing scheme).

30. Lenz v. Commonwealth, 544 SE.2d 299, 307 (Va. 2001) (holding that the victim'’s
criminal history was not relevant to, nor had any beanng on the defendant’s character, prior record
or the circumstances of the defendant’s offense); Remington v. Commonwealth, 551 S.E.2d 620,
635 (Va. 2001) (same). For a more deailed discussion of these issues, see Mythri A Ja
Case Note, 14 CAP. DEF. ]. 151 (2001) (analyzing Lenz v. Commonwealth, 544 S.E.2d 299,307 (Va.
2001) and Rcmmgton v. Commonwealth, 551 S.E.Zd 620, 635 (Va. 2001)).

31.  Lemz, 544 S.E2d at 307.
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A witness’s testimony essentiallyasking the j juryto spare the defendant’s life may
not fully inform the jury about the victim’s negative character traits, but such
testimony does allow the juryto hear froman injured partythat has found reason
to spare the defendant’s life. If victim testimony cannot cure the inconsistency,
it can at least dress the wound inflicted by allowing only positive victim character
traits to be presented to the jury.

B. Commonwealth v. Thomas

Victim impact testimony took an interesting tum in 2000 in the capital
murder trial of Jeffrey Allen Thomas (“Thomas”) in Pulaski County, Virginia.
Tara Rose Munsey disappeared from the Fairlawn Taco Bell, where she worked,
on January25,2000.2 A passerbydiscovered the sixteen-year-old’s bodyseveral
weeks later in a remote part of Pulaski County; she had been sexually assaulted
and shot four times—once in the chest and three times in the head.® One week
after Munsey’s disappearance, the police arrested Thomas and eventuallychaxged
him with capital murder, rape or attempted rape, and use of a firearm in the
commission of a felony after his DNA was matched to biological evidence
found on Munseyand on items found at the scene.” Thomas’s trial commenced
February 26, 2001,% and on March 9, 2001, after eight days of testimony, the jury
convicted him of capital murder, attempted rape and a firearms charge.” The
jury recommended a sentence of three years for the firearms charge, ten years for
the attempted rape and death for the murder, based on the brutality involved.*®

The prosecution called first during the guilt phase of the trial Katherine
(“Kitty”) Irwin, the victim’s mother, to tell jurors of how she came to realize that
something had gone terribly wrong on January25,2000.** The same Kitty Irwin
that described the desperate, sinking feeling in her stomach when she found
Tara’s car at the Taco Bell would soon shock the small community by pleading
for the life of her daughter’s killer.®

32. RexBowman, Trud Begrs m Dexth of Radfond Teen ager, RICH. TIMES-DISPATQH, Feb. 27,
2001, at B2.

3. M

34.  ShayWessol, Jurors Hezr of Msesey's Last Hours A mong F riends, ROANOKE TIMES, Mar. 10,
2001, at Al.

35. Bowman, supm note 32.

36. Hd
37.  Wessol, supra note 34.
38. Id

39. Bowman, sigrz note 32.
40. M
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II. Whois Kitty Irun?

When Kitty awoke on the morning of January25, 2000, she had no idea that
she would never again see her daughter alive. She certainlydid not know that she
would have the opportunity to positively impact one defendant’s life and the
capital punishment scheme by asking the jury to forgive Thomas as Kitty had
forgiven him. It is important to remember, however, that most testifying victims
are not permitted to plead for a particular sentence. The law in Virginia is very
clear regarding what information may be included in a victim impact statement
and does not allow a plea for the juryto impose a life or death sentence.” Victim
impact statements contain requests for life or death do, however, appar-
ently reach the jury. Under these circumnstances, testifying victims can include a
life or death plea in their victim impact statement.

Kiuty’s testimony serves as an example for those impacted by capital crimes
as she empowers other similarly minded persons to follow her lead and advocate
life sentences rather than death. If enough victims testifyas Kitty did, juries may
be more comfortable recommending life sentences and possibly making “death
row” a thing of the past. Her unawareness of the importance and impact of her
public opposition to the death penalty makes this story fascinating. In a tele-
phone interview, Kitty revealed her views on the death penalty, the influences on
these views and how her views changed after her daughter’s murder.

A. Kitty Iruir's Vieus on the Death Perulty

Kitty Irwin never gave much consideration about her views on the death
penalty, likely because, as is true for most individuals, this issue did not have
much impact on Kitty’s personal life.*? She said she leaned in favor of the death

penalty and only became more aware of her feelings after her daughter was
xmu'dered." Most individuals teetering on the edge of supporting capital punish-
ment would likely be influenced in its favor if a loved one, especially their child,
had been murdered and the killer was facing the death penalty. For some reason,
Tara’s death had the opposite impact on Kitty’s views.* As Kitty became more
aware of her feelings toward the death penalty, she was faced with the realitythat
not only had her daughter been murdered but that her daughter’s killer could
potentially lose his life for the crime. Her awareness of this reality forced her
to examine closely the intended and actual effects of the death penalty as it is

imposed.*

41,  SeeVa CODE ANN. § 19.2-299.1 (Michie 2000).

42.  Telephone Interview with Kitty Irwin, Mother of murder victim (Oct. 22, 2001).
3. M

4, I

4. M

4. Id
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Upon serious consideration of her own feelings about the death penalty,
Kitty concluded that it is nonsensical to kill a person in order to punish him or
her for killing someone else.” She found, and continues to believe, this to be
faulty logic.** Kitty had difficulty grasping the concept of this so called punish-
ment and could not understand its purpose.”” She does not believe it is helpful
to the victim’s family if the defendant is sentenced to death because it does not
bring the victim back *® “How can the death penalty have any positive repercus-
sions,” she asked, “since another family will suffer the same incredible pain that
the victim’s family experienced.”* One bad act, according to Kitty, does not
mean that the defendant is wholly bad.®* The Commonwealth characterizes the
defendant as a monster so that the jury can justify a death sentence.”® It hurts
thty to know that the justice system knowingly inflicts pain on another family.**

Kitty understands one of the policy reasons for capital punishment is that
the death penalty should serve as a deterrent for future crimes.® She does not
believe this to be a valid purpose because the party to be ultimately deterred
would be dead and unable to leam from his mustakes.* The rationale behind
Kitty’s views conveys her criticism of capital punishment in the most simple
example: if a child hits another does the parent punish the child by hitting the
child or is a more appropriate punishment employed to teach the child why his
actions were unacceptable?”’

Tara’s death was not the only influence on Kitty’s ultimate position regard-
ing the death penalty.®® While employed at a mental health facility, Kitty wit-
nessed mentally ill individuals commutting terrible acts and not remembering
these actions within five minutes of their occurrence.”” She sees similarities
between the mentallyill and capital murder defendants in that she believes there
is something inherently wrong in the mind of a person who kills another human
being; something that is so wrong that, to her, it rises to the level of a mental
illness.®® Rather than punishing these individuals with the ultimate penalty of
their lives, Kitty continues to advocate assisting these individuals, in prison, so

47.  Telephone Interview, Irwin, supr note 42.

48. IHd
49. H
50. M
51. Hd
52.  Telephone Interview, Irwm, supra note 42.
53. W
54. Id
55. Id
56. Id
57.  Telephone Intervxew, Irwin, sipra note 42.
58. Id
59. Hd

60. Md
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that they can become contributing members of society®! Despite insufficient
expert evidence that Thomas suffered from a mental disorder at the time of the
murder, Kitty firmly believes that he suffers from a mental illness; this makes her
unsure that he can be held responsible for his behavior.? Kitty is under the
impression that Thomas suffers fromassleep disorder, asymptomof schizophre-
nia, seven cases of which can be traced in Thomas’s biological family.*® Kitty
wishes that this disorder had been more thoroughly investigated so that Thomas
could receive treatment if he does in fact suffer from such a disorder.**

B. Kitty's Dedsian to Oppase a Death Sentence for Tara’s Killer

Although the telephone interview with Kitty was brief, it was apparent that
she had carefully considered her reasons for opposing the death penalty. One of
Kitty’s most interesting conclusions regarding the death penaltyis that it is just
another form of murder.® Twelve individuals are required to judge the acts of
another and decide whether that person lives or dies-is this not the same as a
premeditated murder as careful thought is given to kill someone?® Kitty consid-
ers a death sentence the equivalent of a premeditated murder because the twelve

ury members sitting in judgment of a capital defendant give great thought as to
Whether the defendant will live or die.” The potential for a remorseful defendant
to receive a death sentence is even more disturbing to Kitty.®® If a defendant
conveys remorse and sorrow regarding his actions to a jury, the death penaltycan
still be imposed.® Defendants may not show remorse if they are eligible for the
death penaltybecause they might feel that they have a greater chance of receiving
a life sentence if they refrain from talking.”® The fear of dying has the potential
to keep defendants from showmg emotion and from divulging the complete facts
to their attorneys and the victim’s family.”!

Related to the problem of permitting twelve individuals to sit in Judgment
of another is the impact of that duty on the individuals faced with the decision.”
Most often, according to Kitty, revenge is the driving force behind a decision to
sentence a defendant to death” In Kitty’s eyes vengeance does not have any

61. Hd
62.  Telephone Interview, Irwin, supra note 42.
63. Id
64, Id
65. Id
66. Id
67.  Telephone Interview, Irwin, ssupm note 42.
68. Id
69. Id
70. H
7. H

72.  Telephone Interview, Irwin, supm note 42,
73, H
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positive impact on the community because death sentences do not promote
respect and value for human life”* Kirty firmly believes that defendants sen-
tenced to life in prison can give something back to their communities as they
learn from the mistakes that deprived them of their liberty.” For example, if 2
defendant has minor children, life in prison allows him to work in prison and
provide some financial support for his family so that the community does not
suffer another loss.”® Furthermore, a defendant in this situation can still be a
parental figure in the child’s life. Kittyalso emphasized on several occasions the
unportance of giving the defendant an opportunityto do something positive with
his life.” Finally, Kirty beheves that if defendants do not face the possibility of
a death sentence, victims’ families and friends will have a greater chance for
complete closure regarding the circumstances of their loved ones’ deaths.”® The
defendant might be more inclined to speak honestlyand candidlyabout the crime
to attorneys and family members if the greatest punishment faced were life in
prison without the chance of parole.”

Il Impact of Kitty Irin's Views on Players in the System

Family and friends of a capital murder victim typically seek revenge on the
person responsible for the death by recommending a death sentence. Encoun-
tering family and friends who speak words of forgiveness rather than vengeance
is uncommon. Even the most ardent opponents of the death penalty cannot be
sure how those views might change if someone they knew or loved was the
victim of a capital crime. It is remarkable that Kitty Irwin arrived at her decision
to oppose the death penalty after consulting her conscience rather than solely
relying on her emotions. Most statutory victims would not be able to invoke
conscience and rationality at a time rife with emotion and would allow emotion
to take over and seek revenge on the person responsible for such devastation.®
While Kitty’s staunch opposition to a death sentence for Thomas was shocking
to the community, it was probably most shocking to the judge, the prosecution
and defense counsel® All of these individuals had to re-evaluate trial strategy as
they were faced with this new and different victim witness.*

74. M
75. W
76. H
77.  Telephone Interview, Irwin, sipm note 42.
78. Hd
79. M
80. W
81. M

82.  Telephone Interview, Irwin, suprs note 42.
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A. Kitty's Perception of the Commonuealth’s Reaction

Kitty did not know how her victim impact statement would be received by
the Commonwealth.®® Her decision to take advantage of her right to give a
victim impact statement did not seem well received by the Commonwealth’s
Attorney, Mike Fleenor (“Fleenor”), when Kitty informed him of the statement’s
content.* Kitty’s statement had the potential to drive a wedge between the
Commonwealth and the family and friends of Tara Munsey as Kitty asserted a
position contrary to that of the Commonwealth. To Kitty, this meant seeking
defense counsel as an ally to support her testimony because she could provide
testimony favorable to Thomas’s case.®

Kitty believed that the driving force behind the Commonwealth seeking a
death sentence was political.* Because Tara’s murder outraged the community,
it fully su ?ported the Commonwealth’s decision to seek the death penalty for
Thomas.¥ Kittyunderstands that the Commonwealth has a responsibilityto the
community but she believes that this factor was far too influental in much of the
decision making throughout the trial® She believed that the Commonwealth’s
apprehension about the victim impact statement was a result of its concern for
how it would impact the office professionally, and not because it truly thought
that Thomas deserved to die as punishment for his actions.”” She based her
opinions of the Commonwealth’s motives on her own perceptions of events as
well as the murmurings that are inevitable in a small community™® Not onlyhad
Kittybecome aware of the Commonwealth’s displeasure with her intended victim
impact statement, but she heard the town gossip that the Judge and the elected
ofticials involved-the Commonwealth’s Artorneyand the shenff—favored adeath
sentence because of their status as elected officials.” Kitty §an thinking that
these individuals listened more to the commumtythan to her.” She did not let
the feeling of being ignored discourage her; in fact, it encouraged her to press on.

The idea of Thomas being sentenced to death because a public official
believed such a sentence would enhance his career had a great impact on Kitty
as she realized how inhumane the process is.” Kitty was particularly appalled
that the next local government election determined the appropriate value of life.**

8. H
84. W
8. Hd
86. IHd
87.  Telephone Interview, Irwin, supm note 42.
88. M
89. IWd
9. Hd
91. IHd
92.  Telephone Interview, Irwin, suprz note 42.
93. H

9. H
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A conversation with the Commonwealth’s Attoreys regarding their responsibil-
ity in prosecuting Thomas helped form the basis of Kitty's opinion that the
Commonwealth’s Attorneys exist as purelypolitical entities. The Commonwealth
told Kittythat its responsibility was merelyto inform the juryof the facts and not
to be responsible for the decision that the jury would make.”> Of course, Kitty
was troubled as she did not understand how a prosecutor could simply absolve
himself of all liability for the jury’s verdict and hold the jury fully responsible.*
It was apparent that Kittybelieved the prosecutor should have some accountabil-
ity for a verdict, regardless of whether it was a life or death sentence, because the
Commonwealth dictated the manner in which the trial proceeded 7 Perhaps
placing all responsibility on the jury enabled the Commonwealth to try the case
to the satisfaction of the community and not consider Kitty’s concerns about the
death penalty. Her concern about the Commonwealth’s lack of recognition in
its responsibility for the verdict and sentence harkens back to Kitty’s initial
concern about members of a community being forced to decide whether a
defendant lives or dies.”

The situation was especially interesting from the perspective of the Com-
monwealth because Fleenor, the newlyelected Artomeyfor the Commonwealth,
had assumed his position only three weeks prior to the discovery of Tara
. Munsey’s body.” The newness of the job likelyadded to the stress of prosecut-
ing a capxtal murder and seeking the death penalty against the wishes of the
victim’s mother. Further, Fleenor had never before encountered a victim witness
opposed to the death penalty and prepared to testifyagainst a death sentence for
the defendant.'® Fleenor believed that it was of the utmost importance for the
juryto hear all sides, including Kitty’s impact statement, so that a fully informed,
reliable verdict and sentence would be reached.’ To ensure the reliability of the
trial, the Commonwealth believed that not onlyshould the jurybe fullyinformed,
but that Kitty should also be fully prepared for what she would hear and see at
trial.'? Kitty met with the Commonwealth several times so that she could review
the evidence.!” During one of these meetings, she informed Fleenor of her
intention to take advantage of her right to make a victim impact statement and

95. H
9%. M
97.  Telephone Interview, Irwin, suprz note 42.
98. Id

99.  Telephone Interview with Mike Fleenor, Fraoklin County Commonwealth’s Attorney
(Dec. 3, 2001).

100. IHd
101. M
102.

103. I
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that hﬁ; testimony would include her position against sentencing Thomas to
death.

Despite the potential for Kitty’s testimonyto influence the juryto sentence
Thomas to life, Fleenor thought 1t best to have Tara’s parents present in the
courtroom during trial.'® He successfully against the defendant’s motion
to bar Tara’s parents from the proceedings.'® Fleenor must have believed this
particular instance of victim advocacy signaled his continued alliance with all of
Tara’s family because he did not feel that the difference of opinion regarding the
death penalty put the Commonwealth at odds with Kitty.!” Moreover, Fleenor
could have successfully objected to Kitty’s plea for Thomas’s life because a
victim is permitted to make a statement concerning only the impact of the
murder on her life.!® While Kitty’s testimony did impact the trial, the Common-
wealth did not feel its strategy was affected.!” Fleenor was unequivocal in his
belief that his position was not tempered by Kitty’s position and testimony.!*®
In the prosecution’s closing statement Fleenor never asked the jury to sentence
the defendant to death because he understood and respected the responsibility
of the juryto decide Thomas’s fate.!"! The fact that Fleenor did not object to the
content of Kitty’s statement lends real credence to his position that the juryis the
ultimate decision maker in sentencing,

ury selection was the key factor in ensuring that the verdict reached was
reliable.'’? One hundred forty-one potential jurors out of 150 responded to the
juror questionnaire mailed and were then questioned in groups of three.!®
Perhaps the rigorous selection method the potential jurors endured impacted the
Commonwealth’s decision not to appear to the jury as agreeing with Kitty’s
testimony. Thus, the Commonwealth would appear neutral, truly allowing the
jury the sole responsibility of determining sentence. Fleenor said the intense
ordeal of questioning which produced the jury led him to have an immense
amount of faith in the decision it would reach."™ The jury took its job so seri-
ously that Fleenor did not presume to decide for it; thus, his only choice was to
let the jury decide for itself.'”* Fleenor viewed himself as a mere messenger-his
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duty was to deliver the facts and the jury was to form its own interpretation.'*¢

K ittydid not share Fleenor’s satisfaction with the juryselected because from
her perspective, the juryignored her victim impact statement.!” Despite her plea
that Thomas be sentenced to life in prison, the jury handed down a death sen-
tence.'”® Fleenor believed that the jury was in fact sympathetic to Kitty’s testi-
mony, even though it did not follow her recommendation."”® He even speculated
that formal sentencing might have been verydifferent if the juryhad been denied
access to Kitty’s testimonybecause the Judge said he was comfortable upholding
the ju.\;y's recommendation of death because the jury had access to Kitty’s
input.'® Kitty was most upset that the jury seemed to ignore her testimony
completely, particularly because she believed that this total disregard contributed
to the unfairness of the trial. !

The Commonwealth suspected that Kitty was pleased and satisfied with the
guilty verdict but dissatisfied with the death sentence.'? Kitty did in fact feel a
bittersweet victory. Kitty’s public opposition to the death penalty, especially in
Thomas’s case, did not mean she believed Thomas should go unpunisﬁed.123 In
fact, Kitty opposed the change of venue that the defense sought because she was
afraid that Thomas could go free if the trial was not in Pulaski County.'* She
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was very much in favor of a plea bargain for life in prison without the possibility
of parole rather than a tnaf> in which the Commonwealth pursued the death
penalty.'”® Kittyfeels even more stronglyabout the importance of a life plea now
that there is a possibility that Thomas’s death sentence could be overturned on
appeal.'?® Kitty believes that there is the potential that the trial produced some
form of reversible error that would not exist if the Commonwealth’s Artorneys
had offered Thomas a life plea.'” In addition to ensuring that Thomas would
pay for his actions, Kittya.go believed that offering a life sentence would have
saved the community the time of the trial and now the appeal, both of which are
very expensive.'?® Kitty was a bit apprehensive about the possibility of working
m:{ the defense because, as the mother of the murder victim, she was supposed
to be allied with the Commonwealth, particularly with respect to a victim impact
statement.'” Because she had strayed from the safety of the Commonwealth
after deviating from its plan, Kitty really did not think she would have much, if
any, suppot;tnf%r her tesumony from either side.'® Priorto sentencing, Kitty was
able to work with the defense team, Mike Barbour (“Barbour”) and Brian
Scheid."™! She remembers meeting on a Thursday afternoon, the day before
sentencing, with the Commonwealth and the defense to discuss her statement,
and being told by the Commonwealth that she would not be permitted to
testify."*? Rather than discussing why the Commonwealth did not want Kittyto
exercise her right to make a victim impact statement, the possibility of offeri
Thomas life without the possibility of parole consumed the conversation.”
Kitty would have been more than willing to agree to this, however, Fleenor and
the Assistant Commonwealth’s Attomey decided that it was not fair to put such
a burden on Kiwty.** Kitty does not believe that faimess or justice had any
bearing on this decision because the Commonwealth’s Attomney said, as an
elected official, he could not allow her to take the decision from the jury.'**
Kitty's feelings that politics were to blame for the course of the trial and for why

Cynthia M. Bruce, Case Note, 14 CAP. DEF. J. 395 (2002) (analyzing Thomas v. Commonwealth,
559 S.E.2d 652 (Va. 2002)).
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her desires were not afforded proper respect were solidified during this particular
meeting,'*

B. Perwred Reaction of Deferse

Thomas’s defense team gave Kitty’s testimony proper respect during the
sentencing phase. After Kitty testified, the defense rested and stated that her
testimony left nothing unsaid.'"” Barbour believed it was necessary to give so
much weight to Kitty's testimony because the defense believed that Fleenor had
attempted to minimize Kitty's feelings.”® Fleenor’s attempt to minimize Kitty's
testimony was particularly evident when he failed to ask Kitty any questions
during her testimony; rather, he simplylet her speak and then moved on."*” The
defense also believed that the Commonwealth’s closing did all but plainlyask the
jury to ignore the testimony of the victim’s mother when Tara’s death was
referred to as a “crime against the community,” inferring that there were victims,
other than Kitty, who were adversely affected by the murder.!®

Reverse victim impact testimony was an issue of first impression for the
defense team just as it was for the Commonwealth."! Barbour did not think
Kitty’s position impacted trial strategy in any way, partly because the defense did
not find Kitty to be particularly open about her intended testimony.!? During
two meetings with the defense, Kitty had a friend or family member along with
her and was repeatedly cautioned not to talk too much to the defense attor-
neys.'¥ Barbour thinks that Kitty could have had a more positive impact in the
sentencing phase if she had been empowered early on in the process to make her
intentions and feelings about the defendant more public."** Kitty's caution was
likely due to her belief that she would not receive much support from the
defense, especially because she sensed that the Commonwealth, who is tradition-
ally the testfying victim’s ally, had turned against her.

Barbour cannot be sure of the validity of Kitty’s feeling that she was be-
trayed by the Commonwealth.'** He sensed that Fleenor was playing “his cards
very close to the vest in terms of how strongly he was willing to pursue a death
sentence,” as well as not being quite so forthcoming with the evidence during
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meetings with Tara’s parents.'* Barbour’s opinions regarding the Common-
wealth’s tactics led him to conclude that Kitty believed the Commonwealth gave
greater weight to her feelings than it actuallydid but that the Commonwealth had
to go through the motions of supporting Kitty’s position to have the benefit of
the victim’s mother in the courtroom duning tnial.'¥ Barbour defended Fleenor’s
actions during sentencing because he believed that “the Commonwealth felt its
hands were tied once the guilty verdict was handed down.”"* Feeling as if its
hands were tied likely made it more difficult for the Commonwealth to give as
much consideration to Kitty’s feelings as she would have preferred.

Barbour and Kitty had directly opposing views regarding the impact of a
change of venue.'® Kitty, as previously stated, thought there was a greater
chance of a not guilty verdict if the trial had taken place elsewhere.!® Barbour
adopted the view that another venue would have warranted less publicity, allow-
ing the juryto give greater weight to Kitty’s testimony.' Both of these opinions,
while purely speculative, should definitely be considered in future high profile
cases where there is a “defense friendly” victim impact statement.

IV. Otber Viiains’ Stories

Other victims have spoken out against a death sentence for theirloved ones’
killers and have continued their public opposition of capital punishment t.hmv:ﬁ
their involvement in anti-death penalty organizations. Each victim’s storyres
from drastically different circumstances, but there is the commonality of forgive-
ness to each story’s ending. In each case, they communicated their feelings of
forgiveness and opposition to a death sentence for the defendant in order to
encourage a jury to sentence the defendant to life in prison. Just as Kitty Irwin’s
testimonydid not result in a life sentence for Thomas, not all of the other victims
were successful in their plight. A life sentence, however, does not necessarily
evidence the success of the victim impact statement. The implications for use
of reverse victim impact testimony in future trials are shaped with each victim
that makes a statement for the defendant’s benefit. Three victims especially
active in opposing capital punishment tell their stories through the Murder
Victims’ Families For Reconciliation (“MVFR”) organization.

A. Maria Hines

Maria Hines’s brother, Jerry Hines, was a Virginia state trooper killed while
conducting a routine traffic stop in 1989.""? The police arrested and charged
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Dennis Eaton with the murder as well as the murders of three others killed on
this same crime spree.”® Mr. Eaton received three life sentences for killing the
other three individuals and the death penalty for killing Trooper Hines.'* The
death sentence forced Maria Hines to examine her beliefs about the death penalty
carefully.™ Like Kitty Irwin, Maria Hines was continually faced with the fact
that putting Mr. Eaton to death would force another family to suffer the same
loss the Hines family had.'* Mana reached what she believed to be the only
logical conclusion-killing another human being is wrong even when it is done in
the name of justice, and even when that human being was responsible for her
brother’s murder.'” A staunch believer in stating beliefs publicly, Maria knew
she should go public about her feelings on the death penalty but she agonized
over her decision for two years before saying anything.'*® She began attending
meetings and working for the K entucky Coalition to Abolish the Death Penalty
so that she could feel she was acting on her beliefs and decide what to do about
Dennis Eaton when the time of his execution arrived.'””” Her work with this
organization found Maria telling her story at death penalty rallies and to other

ups and organizations.'® Through these speaking engagements Maria realized
that she had forgiven Dennis and needed to let him know.'*! Mania established
a fnendship with Dennis Eaton and eventually requested clemency for him but
the Govemor denied her petition.!®? Maria is grateful for her opportunity to
forgive Dennis Eaton and express her condolences to his family at his
execution.'” She believes that forgiveness is the key to abolishing the death
penalty in this country but that there is such a great feeling of vengeance when
someone wrongs us that our first instinct is to do the same thing back.'** Many
of Maria’s family members were consumed with vengeance towards Dennis
Eaton and she knows that they will never experience any closure to the tragedy
because vengeance and closure cannot coexist.'® According to Maria Hines,
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feelings of vengeance exist because a person harbors anger towards another and
the grieving cannot end.'®

Maria Hines did not express her views on the death penalty at Dennis
Eaton’s trial. She did try to influence the decision post-sentence through her
activities in anti-death penalty organizations and her personal relationship with
Mr. Eaton. Her story is a perfect example of how a victim can have an impact
in the system even when the defendant is sentenced to death.

B. Bud Weldh

Bud Welch is probably the proudest father any one could ever meet. His
daughter, Julie Marie, was his best friend and the smartest, most beautiful person
he knew-theydid everyr.h.mg together."” Julie Marie Welch worked on the first
floor of the Murrah Federal Building in Oklahoma City and was killed in the
bombing on Wednesday, April 19, 1995 1% Bud Welch was filled with the typical
emotions one experiences when a loved one is murdered-rage, revenge and
hate.!® When he found out that Julie had died, Bud could not wait for Timothy
McVeigh 10 receive his punishment, preferably the death penalty.”® As far as
Bud was concerned, a tnal for McVeigh was unnecessary, a waste of time and he
simply should have been killed.”* In fact, Bud Welch states that he would have
killed McVeigh himself if there had not been so many precautions taken when
the police transported McVeigh."”? The announcement that the government
would seek the death penaltyfor McVeigh comforted Bud Welch and he believed
that the death penalty would be the “big fix” for his pain.'”

Mr. Welch soon realized that killing McVeigh would not help at all with the
loss of Julie and decided to speak out against the death penalty.”* Remembering
Julie’s opposition to the death penalty, because she believed it onlytaught people
to hate, empowered Bud to plead for life imprisonment as McVeigh’s punish-
ment."”* He is now an active member of MVFR and speaks at various rallies."”
After one speech at a church several persons in attendance told Bud that his
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story had caused them to rethink their position on the death penalty or that they
would never support the death penalty again."”” While Bud’s public opposition
did not save Timothy McVeigh from death row, he did impact lives by telling his

story.”8

V. Condusion
A. Importane of Faclitating Relationships with Vidim Witresses that
Oppose the Death Peralty

While K itty’s testimonyand request to spare Thomas’s life did not have the
result she desired, and a death sentence was recommended, this should not
dxscourage defense attoreys from facilitating close working relationships with
victim’s families and friends who oppose the death penalty. If a relationship is
cultivated early, there is a greater potential for these individuals to authora victim
impact statement that speaks of the value of human life, the need to forgive and
the inhumanity of capital punishment. Victims like Kitty Irwin can still impact
capital juries because they serve as examples for future victims. Kitty has been
contacted by various organizations to speak with other families whose loved one
has been murdered by a defendant facing the death penalty."” If Kitty’s courage
in publicly opposing a death sentence for her daughter’s killer was contagious
there is a distinct possibility that the jury pool would become concentrated with
more sympathetic individuals and less vengeful victims.

B. Inplication for the Future of Viictim Inpact Testimony
Victims are permitted to testify only to the factors enumerated in the
ia Code.'® This code section does not permit a victim to ask that the jury
sentence the defendant to either life or death. A victim impact statement is
exactly that-a statement detailing the impact of the murder on the lives of the
victim’s family and friends. Kitty’s statement before the jury was an exception
to the general rule that a testifying victim is not allowed to plead for a life or
death sentence. The fact that a victim impact statement must be devoid of all
requests for sentencing requires that counsel object if the content of a statement
violates the statute.'®! If the prosecution does not object to the victim impact
statement the testifying victim may be permitted to testify before the jury regard-
ing his or her life sentence recommendation.
Even though reverse victim impact testimony is included in the Common-
wealth’s presentation during the sentencing phase, it can serve as part of the
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defendant’s case in mitigation. Using reverse victim impact statements is of
particular importance in capital cases where the defendant does not wish to put
on any mitigation evidence or where there is none available. In situations such
as these it is essential to establish a positive rapport with those who will provide
victim impact testimony. Regardless of the state of the defense’s case in mitiga-
tion, a victim willing to provide a victim impact statement favorable to the
defense can always be used as a tool in plea negotiations to get the Common-
wealth not to seek the death penalty or an outright plea for life without the
possibility of parole. Without a positive relationship the testifying victims may
be swayed to alter their testimony so that their opposition to the death penalty
in general and in the present case is not so apparent.

At some point in the future the impact of hearing stories like Bud’s, Maria’s
and Kitty’s will save at least one defendant from the death penalty. They share
their stories so that people will be forced to think about their views regarding
capital punishment. Theywould also likelyconsider their efforts a success if one
defendant was sentenced to life in prison because a jurytook to heart a testifying
victim’s forgiveness of the defendant and opposition to the death penalty
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