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Protecting the Defendant’s
Right to a Fair Trial
in the Information Age

Erika Patrick”

L Intradiuction to the Pouer of the Intermet

The United States Supreme Court has called the right to a fair trial “the
most fundamental of all freedoms.”* The court has also explained that “[a] fair
trial in a fair tribunal is a basic requirement of due process.”? Voir dire— the
process of securing a jury free from exception— is the most important process
in a capital murder trial and securing an impartial jury is the paramount concem
for defense counsel. The search for an impartial jury can necessitate a change of
venue or venire to mitigate the effects of publicity surrounding a case which has
created heightened local prejudice against a defendant.’ The Internet’s current
national and even international influence on information-gathering by the public
at large renders it a significant consideration when choosing a jury and venue for
trial.

The Supreme Court has noted that “[Ijegal trials are not like elections, to be
won through the use of the meeting-hall, the radio, and the newspaper.”* The
advent of the television and the Internet has increased the media in which a trial
of public opinion can affect the outcome of a legal trial. Defense counsel mmust
be vigilant to protect defendants from the impermissible negative influences that
public access to pretrial information can have on a defendant’s case.

*  ]D. Candidate, May 2003, Washington & Lee University School of Law; B.A,
Darumouth College, June 1999. The author would like to thaok Professor Roger Groot for his
guidance and the current and past members of the Virginia Capital Case Clearinghouse for their
support.

1. Estes v. Texas, 381 US. 532, 540 (1965).

2. Inre Murchison, 349 US. 133, 136 (1955).

3. See VA. CODE ANN. § 19.2-251 (Michie 2000) Sdcscn'bmg procedure and standard for
change of venue); VA. CODE ANN. § 8.01-358 (Michie 2000) (describing procedure for summoning
jurors from other jurisdictions).

4.  Sheppard v. Maxwell, 384 US. 333, 350 (1966) (internal quotation omitted) (reversing
denial of def ’s habeas co uspetmon,conchndmg that Sheppard had not received a fair trial
under the Due Process Clause of the Fourteenth Amendment, in part because of the intense pretrial
publicity surrounding the case).
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Voir dire that fails to recognize the vast amount and varied content of
information to which poteatial jurors maybe exposed on-line will not adequately
ensure the selection ofgn impartial jury. Even a change of venue is an imperfect
protection against juror partialityin highly-publicized cases because information
posted on the Internet has the potential to reach future veniremen in other
regions. A change of venire maybe even less effective than a change of venue
because members of bordering localities can access information regarding a case
of regional interest on the Internet even though their local news outlets do not
cover the story. Therefore, defense counsel should exercise an aggressive
strategy in guarding against the seating of a jury with hidden biases and unex-
plored preconceived notions of the case.

In Virginia, a criminal defendant’s right to an impartial juryat trial is -
teed by Article I, Section 8 of the Virginia Constitution and the Sixth Amend-
ment of the United States Constitution.” Impartialityis determined bythe juror’s
“mental attitude.” Voir dire questions must be fashioned to elicit truthful

nses fromthe potential juror which provide defense counselan oppoxtumty
. {O rret out hidden biases and exposure to the details of the pending case.” Use

of the Internet has become so commonplace and natural in some people’s daily

lives that specific questions about what potential jurors may have seen on-line is -
required to elicit 1onest and complete answers about information to which
veniremen may have been exposed ®

visie US. CONST. amend. VI. The Sixth Amendment of the United States Constitution
provides:
Ina.llcnmmalpmsecmons theaccusedshallen;?hethenghtwas haﬁandpublic

il by an imgaral juy of
have been previously ascertained by law, and w0 be
mformed of thli::nueh:nd cause u?sf the aocusat}on, tlc; be confronted with h:shf
ap]nst 1t roCes. tamlng Wltncs »
andset; have the assxstanoev%f ?;&sefgrphxs dese::eo ses in Bis favor,

Id Article I, Section 8 of the Virginia Constitution provides in relevant part:

That in criminal prosecutions aunnhathanghttodennndtheauseandnaxmeof

h:s accusauon, to be confronted with the accusers and witnesses, and to call for
vidence in his avor,andheshallen;%;henghxtoaspeedyandpub byan

gm:gml;m‘yo witho se unanimous consenthemnnotbe

VA CONST. art. I, § 8.

6.  David v. Commonwealth, 493 S.E.2d 379, 381 (Va. Q. App. 1997) (stating that “[t]he
true test of impartiality Lies in the juror's mental attirude, Furthermore, pmoftha she is impartial
must come uaflffom her uninfluenced lf)r);petr;:as:on or coercion. 'Il:dbyence used to show the

ite qualifications must emanate from the juror herself, unsugges leading questions posed
ME:AS’ (internal quotation omitted)).

)7. See JOHN L. COSTELLO, VIRGINIA CRIMINAL LAW AND PROCEDURE § 57.4-4 (2d ed.
1995).

8. Nielsen/NetRatings estimates that approximately 167 million members of all United
States households had home access to the Internet in September 2002. A euge Web Usage Honr,
bopy//pm.netratings.com/ l;ﬁ::/ owa/ NRpubhc:epons .usagemonthly (tast visited November 14,
2002). Approximately50.6 n Americans had Internet access at work during the same period.
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This Article argues that defense counsel must consider the circulation of
information over the Internet when conducting voir dire and when moving for
changes of venue and venire. In Part II, the Article explains the precautions
defense counsel should take to ensure that information potential jurors have

gained through the Internet does not render them ineligible for jury service. Part
III of this Article describes additional factors relating to information available on
the Intemet and how defense counsel should address these considerations when
moving for a change of venue or venire. InPart IV, this Article illustrates other
methods by which defense counsel and the court should incorporate an under-
standing of the particular issues the Internet raises into trial strategies.

II. The Internet and Vair Dire

Lawyers specifically must ask veniremen about contacts with the Internet
during voir dire. Virginia Code Section 8.01-358 gives the court, the Common-
wealth, and defense counsel the right to examine potential jurors under oath
regarding whether the venireman: (1) is related to either party, (2) has an interest
in the case, (3) has exgressed or formed an opinion in the case, or (4) possesses
any bias or prejudice.” Section 8.01-358 also provides that “[a] juror, knowm%
anything relative to a fact in issue, shall disclose the same in open court
Defense counsel can use questions regarding potentxal jurors’ Internet usage as
a valuable tool to investigate the “formed an opinion” and “bias or prejudice”
disqualifiers. It is especially important that dunng voir dire counsel explore the
possibility that a juror has been tainted by pretnal publicity accessexE on the
Internet because courts denying motions for change of venue repeatedly have
cited the availability of searching voir dire as a remedy to pretrial publicity."

A. Juror Has E xpressed or Formed an Opinion in the Case

The Supreme Court of Virginia and the United States Supreme Court have
held that the trial court is not required automatically to exclude any jurors who

A Web Usage Wark, hup:// pm.netratings.com/ nnpm/ owa/ NRPublicReports. Usages (last
visﬁNovember 14, ZOOth)tp United States Cen:spus Bureau projected the Unmédag Sgs
population to be approximately 280.3 million in July 2002. US. CENSLB BUREAU, POPULATION
PROJECTIONS OF THE TOTAL RESIDENT POPULATION BY QUARTER: MIDDLE SERIES, APRIL 1,
1999 TO JANUARY 1, 2101. hup:// www.census.gov/ population/ projections/ nation/ summary/
np-12.pdf (last visited Nove: 14, 2002). Based on these statistics, somewhere between sixty
percent and seventy-seven percent of Americans have Inernet access, assuming some overhp in
the statistics from people who have access in both places.
9. VA CODE ANN. § 8.01-358 (Michie 2000).

10. Hd

11.  Ses eg, United States v. Lindh, 212 F. Supp. 2d 541, 550 (ED. Va. 2002) (denying
motions for dismissal of indictment or change of venue, relying in part on the availability of voir
dire as a remedy); United States v. 192 F.RD. 527, 532-533 (E.D. Va. 2000) (denying motion
to restrain publication of a witness’s television mtemewbecause prejudicial effect of interview was
not so great that impartial jurors could not be found or voir dire could not cure prejudice).
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have any preconceived notion as to the guilt or innocence of the defendant.?
The Virginia court has stated:

To hold that the mere existence of any preconceived notion as to the
s:l.i.lt or innocence of an accused, without more, is sufficient to rebut

e presumption of a prospective juror's impartiality would be to
establish an impossible standard. It is sufficient if the juror can lay
aside his impression or opinion and render a verdict based on the
evidence presented in court.!

Therefore, a juror is qualified for jury service if he can put aside any pre-existing
notion or opinion and render a verdict based on the evidence presented at trial.
However, “[t]he influence that lurks in an opinion once formed is so persistent
that it unconsciously fights detachment from the mental processes of the average
man.”"* The Supreme Court of Virginia has stated:

MIn deciding whether a venireman who has formed an opinion is

constitutionally impartial, courts must determine . . . the nature and

strength of the opinion formed. The spectrum of opinion can range

by infinite shades and degrees, from a casual impression to a fixed an

agidin conviction. The point at which an impression too weak to

e judgment ends and one too strong to suppress begins is
difficult to discern.”

In fact, one social science study found that the group of potential jurors who
most strongly believed there was “a lot of evidence” against the defendant in the
case on which they had been called to sit also had the highest proportion of
potential jurors who indicated they could be fair and set aside their pre-existing
knowledge.' As a result, defense counsel must investigate the depth and
strength of a juror’s preconceptions through the use of voir dire questions
designed to probe whether a juror can put aside his formed opinion and consider

the case on the evidence alone."”

12.  Se eg, Irvin v. Dowd, 366 US. 717, 722-27 (1961) (finding that it is not required that
the jurors be “totally ignorant of the facts and issues involved™ but vacating defendant’s sentence
because pretrial publicity was so great and of such a nature that two-thirds of the jurors that
even! sat in the case believed him to be guilty before trial began); Calhoun v. Commonwealth,
307 S.E2d 896, 897 (Va. 1983) (stating that “[tJo assure an impartial jury, however, the trial court
is not required to exclude all veniremen who have any preconceived opinion of the case™); Briley
v. Commonwealth, 279 SE.2d 151, 154-55 (Va. 1981) (affirming defendant’s conviction even
though trial court sat two jurors who admitted that news stories and the grand jury indictment led
them to think the defendant was guilty).

13.  Calbown, 307 S.E.2d at 897 (quoting Jrun, 366 US. at 723).

14, Irun 366 US. at 727.

15.  Brley, 279 S.E.2d at 154 (internal quotation omitted).

16.  Christina A. Studebaker & Steven D. Penrod, Pretrial Pubicity The Madia, the Laward
CommonSerse, 3 PSYCHOL. PUB.POL'Y & L. 428, 434-35 (1997) (describing studies of the prejudicial
effects of pretrial publicity}.

17.  Seeid at440-41 (describing studyregarding jurors’ capabilityto disregard pretrial publiciry
to which they had been exposed and concluding that “jurorsc:'go claimed that theycould <Esregard
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Defense counsel must consider the possibility that potential jurors who
report that they do not read the newspaper or watch television news on a regular
basis still have been exposed to information about the current case through
Internet sources.”® Because Internet usage is not considered part of the tradi-
tional news media, potential jurors who are asked general questions about
exposure to information may not even consider what they have seen on the
Internet unless specifically asked about it. The Internet may even be beginning
to supplant potential jurors’ use of other media as an information source and
therefore specifically must be addressed during voir dire.”

Even when veniremen do follow news in the traditional media, voir dire
questions regarding the information about the case to which a potential juror has
been exposed through reading newspapers or watching television news should
be followed by questions regarding the type of information the juror has accessed
on-line. Predictably, the more media sources a potential juror regularly monitors,
the more he is likely to know about a capital case on which he may be seated
Social science research indicates that pretrial knowledge of a case is the best
predictor of juror prejudice.”* Therefore, defense counsel must use all the tools
at his disposal to assess the level to which veniremen possess knowledge of the
case 2aznd whether that knowledge has led the juror to form an opinion in the
case.

Voir dire questions should reflect the possibility that facts about the case,
accurate or otherwise, may be available on the Internet, whether or not this
information has been made public through other media. The amount of infor-
mation available on the Internet far surpasses that available through traditional

the pretrial publicity simply did not- despite their apparent belief that they could”).

18. S 384 US. at 345. The Court noted that “[tJhe jurors themselves were constamly
exposed to the news media” and that at least seven out of the twelve jurors subscribed to local
newspapers. Jd The Court also made note of the fact that the remaining five jurors were never
questioned about newspaper subscriptions during voir dire and none of the jurors were ever

uestioned “as to radios or television sets in the jurors’ homes, but we must assume that most of
m owned such conveniences.” Id

19. A recent consumer studyfound that approximately twenty percent of Internet users said
theywatch television and read newspapers less than they did before they had Internet access; fifteen
percent said they read fewer magazines. Christopher Saunders, Net Hats %! Conmmariastiors,
Media Use(October 10, 2002) htp:/ / www.internetnews.com/I AR/ article.php/ 1480301 (last visited
November 14, 2002).

20.  SeeStudebaker, supm note 16, at 434 (describing a study indicating that the more media
sources to which a participant was exposed, the more the participant knew about the case, and the
more likely the participant was to think the accused was guilry).

21.  Id at 434, 436-37.

22, SeeJohn E. Nowak, Jury Trials and First Amenbrert Values in “Cyber Wartd,” 34 U, RIGL
L.REV. 1213, 1225 (2001) (“The attorney with information about cyber activities of potential jurors
will be able to use jury challenges for cause, and use preemptive challenges, in a strategically wise
manner. The anwomey without that information mayge consenting to the impaneling of a jury that
is biased against his client.”). :



76 CAPITAL DEFENSE JOURNAL [Vol. 15:1

media. In addition, Americans are more frequently getting their news on-line.”
Defense counsel already may be familiar with websites maintained by traditional
media outlets such as network television stations, cable news networks, national
newspapers, and widely-circulated magazines. Counsel, however, should be
aware that even websites of this type often contain wire reports and other more
in-depth information on news topics that was never broadcast or published in
the host media’s original coverage of the topic?* Websites associated with
traditional media also often contain archived material, in written or video form,
which allow the user to access original broadcast footage or previously-posted
supplementary material”® As a result, any potential juror with Internet access
anywhere in the world has access to information that may not originally have
been available through traditional media in his localityand to information whose
declining effect over time is resurrected with more recent viewings and repetition
of that information.

Prejudice is more likelyto result when a potential juror possesses informa-
tion before the trial that is never admitted in court than when facts known to a
juror pretrial are then admitted at trial?® “The prejudice to the defendant is
almost certain to be as great when . . . evidence reaches the jury through news
accounts as when it is a part of the prosecution’s evidence . ... It mayindeed be
greater for it is then not tempered by protective procedures.”” This danger is
never more pressing than in a capital case.® Therefore, counsel at least must be

23.  SeVicvoria D. Bush & Faye W. Gilbert, The Webas a Medzanr A n Explontory Comparison
of Intenet Users Versss Newspaper Readers, 10 ]. MK TG. THEORY & PRAC. 110, 2002 WL 25332625,
at *1 (2002) (stating that an estimated thirty- three percent of Americans now get their news on-line,
up from twenty percent in 1998).

24, Ses eg, Informution Center/FA Qs, http:/ /wrwrw.msnbe.com/ m/info/ FAQlinks.asp (last
visited October 16, 2002) (stating that “the web site publishes stories that are not found on TV").

25.  Se,eg, Vieuer Seruas: Froquently Asked Questions, hutp:/ /foxnews.com/ foxfan/faq.html
(last visited October 16, 2002) (instructing viewers looking for more information on a story that
aired o)n Fox News Channel to “check out our topics and guest archive for our primetime program-
ming”).

26. Se Joanne Armstrong Brandwood, Note, You Say “Far Trid” and I Say “Free Press™
British and Ameriom A pproaches to Prosating Deforddants' Righis in High Profile Trials, 75 N.Y.U, L. REV.
1412, 1420 (2000) (stating that recanted confessions, prior criminal records and failed lie detector
tests are parti damaging forms of pretrial publicity for defendants); Studebaker, sspra note 16,
at 436 (describing social science study in which more than seventy-two percent of jurors exposed
to mock news stories detailing inadmissible information voted to convict defendant in msi trial,
whereas less than forty four percent of jurors not exposed to this information voted to convict).

27.  Marshallv. United States, 360 US. 310, 312-13 (1959) (internal citation omirted) (holding
that some jurors’ exposure to newspaper articles about the defendant was so prejudicial as to
warrant the order of a new trial).

28.  Seelrum 366 US. at 728 (“With his life at stake, it is not requiring too much that [the
defendant] be tried in an aumosphere undisturbed by so huge a wave of public passion and bya jury
other than one in which two-thirds of the members it, before hearing any testimony, to
possessing a belief in his guilt.”),



2002] FAIR TRIAL IN THE INFORMATION AGE 77

aware of the number of websites, other than the traditional news media, which
might feature stories or commentary regarding a case.

For instance, an Internet search for information regarding Andrea Yates,
sentenced to a capital life sentence for the deaths of her children, tumed up
articles, commentaries, and discussion board topics about her on a wide range of
websites Many of these websites were associated with traditional media such
as magazines, newspapers, television stations and programs, and radio stations.®
However, many more websites mentioning Yates were otherwise primarily
focused on academia, legal issues, opposition to the death penalty, support of the
death penalty, politics (from conservatism to liberalism to socialism to capital-

, true crimes research/descriptions, women ’s organizations, feminist organi-
zanons men’s organizations, senior citizens’ organizations, n:];?:on, spirituality,

mhgxon, on-line encyclopedias, term paper services, mental illness, support
for victims of incest and abuse, pregnancy, and parenting.*!

Defense counsel also should be aware of the number of “chat rooms” and
“bulletin boards” in which information about current events is exchanged and
opinions are shared in a discussion forum. Here too the results can be surpris-
ing. Forexample, the website for a nationally known bookseller contained a page
regarding a well-known fiction author’s newest release and an on-line message
board intended for discussion of the bookseller’s products and suggestions for
trivia questions regarding the famous author’s works.”? However, the discussion
board also contained a series of forty postings, some using mﬂammatory lan-
guage and even profanity, regarding Andrea Yates and the writers’ views on the
appropriateness, or insufficiency, of her life sentence.”

“The theory of our [American justice] system is that the conclusions to be
reached in a case will be induced only by evidence and argument in open count,
and not by any outside influence, whether of private talk or public print.”* In

29.  OnSeptember23,2002, the author conducted a search on http:// www.google.comusing -
the search terms “Andrea Yates,” which located approximately 53,200 websites mentioning her
name,

30.  Se;eg, ONN.cmln Depth Special: The Caseof Andraz Yates, huip:/ / wwrw.can.com/SPEG
TALS/2001/yates (last visited October 16, 2002) (presenting ONN television network’s special
report on the Yates case); Teme Qnline Editionr The Yates Qddyssey, huep:/ /wrerw.time.com/ time/ na-
tion/article/0,8599,195267,00.html (last visited October 16, 2002) (featuring Time magazine's
archives of articles regaxdmg the Yates case).

31, Semeg,hupy//www.mayhem.net/ Crime/ andreayates.html (last visited October 16,2002)
(fearuring 2 “Mass Murderer Hit List” and classifying Yates as 2 “Mass MmdemrFamilyAnmhila
tor”); hup://www.suddenlysenior.com/ andreayates.html (last visited October 16, 2002) (routing
the webpage as “[a] phoe for everyone who's become senior before their [sic] time” and conaining
aoolumnuﬂed The Insane Judgment of Andrea Yates”).

) hutp://bbs.simonsays.com/bbdocs/Forum4/HTML/008840.hemi (last visited October
6, 2002 .

33. Id The beganonMaxrhlS 2002, the date Yates was sentenced, and ran until

August 21, 2002. bbs.sxmonsays com/bbdocs/ Forumé/ HTML/008840-4. html.

34.  Sheppard, 384 US. at 351 (internal quotation omitted).
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order to protect the defendant’s right to a fair trial, defense counsel must be
prepared to assess during voir dire the extent to which potential jurors have
expressed or formed an opinion regarding the case to be tried. In an age when
access to electronic media is widespread, a thorough and searching voir dire must
include direct questions regnding the information to which veniremen have been
exposed on the Internet.’

B. Juror Passesses A ny Bias or Prejudice

The Internet can be a powerful tool for defense lawyers to discover more
about potential jurors’ biases and prejudices.’ Voir dire questions should reflect
the understanding that websites the juror regularly visits may inure him with
particular biases or shed light on his own views and affiliations. Defense counsel
should familiarize himself with the content of some popular websites, main-
stream and otherwise, so that a juror’s examples of websites he frequents may
serve as useful indices of bias. Simple searches of Internet websites using key
words or phrases that might be present in a website about a particularly troubling
organization or philosophy could provide a starting point for defense counsel’s
base-level knowﬁdge of the information available on the Internet.

Current practice is that counsel must make his chzlle.n;e for cause immedi-
ately upon completion of the individual juror’s voir dire”” This cannot effec-
tively be done when a juror refers to an Internet site with which counsel is not
familiar. Counsel must, therefore, be afforded an opportunity to view a website
mentioned by a juror before counsel is asked to strike jurors for cause. Quick
and easy Internet searches can reveal information about a worrisome potential
juror and his group memberships or associations which can be useful in striking
jurors for cause. For example, Minnesota defense lawyers in a suit seeking to
recover medical costs from tobacco companies used the Internet to investigate
the affiliation of a potential juror who disclosed his membership in a group called
INFACT during voir dire.** An Internet search revealed to defense counsel that
INFACT is a “staunchly anti-tobacco” organization.”” The defense lawyers
moved to exclude the juror based on his admitted membership in the group.®

Veniremen may feel more free to conceal their on-line activities than their
subscriptions to the daily newspaper because they may believe their Internet

35. SeStudebaker, supranote 16, at 440 (“Extended voir dire and judicial admonitions appear
to be the most commonly used remedies for prejudicial pretrial publicity . . . . Use of voir dire
reflects a widespread belief that an extensive voir dire can effectively identify and eliminate jurors
influenced by exposure to pretrial publicity.” (internal citations omitted)).

36. SeeNowak, sspra note 22, at 1225.

37. COSTELLO, ssgranote 7, at § 57.7-1.

38. Frederick$. Lane III, Jrtemet Researchand Voir Dire, at hup:/ / legalminds Ip findlaw.com/
list/ net-lawyers/ msg02769.html (last visited October 6, 2002).

39. d

40. H
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habits are less easily discovered by counsel.* Demonstrating an awareness of the
topic and a willingness to probe it during voir dire mayencourage more complete
and honest answers from potential jurors. Therefore, it is of particular impor-
tance that defense counsel specificallyask potential jurors about on-line activity.
The potential for bias or misinformation to be presented on the Internet is
great.*? Unlike traditional news sources and their corresponding websites, many
other Internet sites that furnish information to the public do so without refer-
ence to the source of the information and without disclosing biases or particular
agendas of the creators of the website. Because many sources of information on
the Internet are not bound by professional standards regarding unbiased presen-
tation of information to the public, the potential for opinion or speculation to be
presented as fact is even greater than in the traditional news media.*® In Ms«'Min
u Virginia,* the United States Supreme Court held that voir dire inqu.ixies into the
specﬁ' ic content of pretrial publicity to which a potential juror has been exposed
are not constitutionally mandated.*® The Mu’Min rule should be applied very
carefully to Intemet media which often consist of unrestricted content. For
example, if a juror responds during voir dire that she regularly visits websites for
CNN or The Washington Pest, under MuMin, the task of uncovering specific
information she saw on-line falls squarely on defense counsel. If a juror re-
sponds that she regularly visits an agenda-oriented website or one that is un-
known to counsel, the case is distinguishable from Mu'Min. In Mu'Min, the
defendant raised the issue of whether counsel could inquire into a juror’s prior
knowledge of the case, gained through pretrial publicity in traditional media.*¢
When a juror indicates that she regularly views websites not associated with
traditional media, the concemn is with the built-in bias that the juror may possess,
rather than merely the information to which she has been exposed. That particu-
lar situation is outside of the reach of M#’Min, and the rule from that case should
be applied with great care. Defense counsel should inquire further into the
particular content of content-oriented or unknown websites and should, if

41.  SeeNowak, sspm note 22, at 1218 (predicting future advances in Internet technology and
their effects on potential jurors).

42. Se eg, Editorial, Bals ard the Bard: Intermet Inacuracies Inevitable, THE REQORD, Okct. 8,
2002,atL14, awIaHea 2002 WL 4675596 (recounting several recent public errors made by people
xelymg on information gleaned from the Internet).

43. Seeg, Laura Landro, Onlire Hedth Grougs mErﬁnsznhnt WALLST.
J» July 20, 2001 at B1, guzlable at 2001 WL—WS] 2870212 describ the task of setting standards
for the publ:muon of medical information on the Internet); B. Schmitt, L overing the Bar:

Louyers Flood Wety Bue Maary Ak Foel To Tell Whele T, WALLST. ] Ja. 15, 2001, at AL evailable
at2001 u:hdl 2850972 (discussing the difficulty in regulanng lawyer advemsmg and the need for
Internet wa

44, 500 U.S 415 (1991).
45.  MuMin v. Virginia, 500 US. 415, 431 (1991).
46. Id ar418-19.
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possible, be afforded the opportunityto view the websites before continuing the
voir dire.

Counsel should use voir dire not onlyto probe the prejudicial information
to which potential jurors may have been exposed, but also as an opportunity to
rehabilitate jurors regarding (mis)information they mayhave seen on the Internet.
In order to rehabilitate a juror who might otherwise be struck for cause, the juror
must respond to non-leading questions in such a way as to demonstrate his
impartiality in the case in which he sits.” When a juror’s recitation of informa-
tion he has seen on the Internet suggests he may be struck for cause, defense
counsel should use non-leading questions to rehabilitate the juror and to ensure
that the juror could render a fair and impartial verdict in a case based solely on
the evidence presented at trial.

III. The Irterret and Charge of Verne and Venire

A. Charge of Verne

Under Virginia Code Section 19.2-251, which governs change of venue,
either the accused or the Commonwealth may make a motion for change of
venue in order to afford both parties a fair and i trial ¥ Defense coun-
sel’s motion for change of venue must be supported byaffidavits of disinterested
individuals stating the facts and circumstances tending to show that a fair and
impartial trial cannot be held in the location where venue originally was laid.*
A motion for change of venue is a powerful tool for defense attoreys given the
potential link between residence in the venue countyand the influence of pretrial
publicity. One study found that a far greater number of survey respon in
the venue county of a capital trial had heard or read about the case than citizens
of other counties.® Respondents in the venue county were also significantly
more likely to know inadmissible information about the case and to believe the
defendant was guilty®! This studyseems to indicate great potential for juror bias
in the county in which venue originally is laid.

A motion for change of venue is properly granted in two circumstances.
When the defendant clearly shows that there is such a widespread feeling of
prejudice in the locality where venue originally is laid that such prejudice is
reasonably certain to prevent a fair and impartial trial, a change of venue is

47. Daud, 493 SE2d at 381.

48. VA CODE ANN. § 19.2-251 (Michie 2000) (providing in pertinent part: “A circuit court
may, on motion of the accused or of the Commonwealth, for good cause, order the venue for the
trial of a criminal case in such court to be changed to some other circuit court™).

49. Ramsayv. Harrison, 89 SE. 977, 980 a. 1916) (upholding trial count’s refusal to grant
defendant’s motion for change of venue where af msuppon of motion did not contain
specific facts and circumstances shomgafmmaloouﬁv:;‘tbe

50. Studebaker, suprz note 16, at 433-34.

51. Id at434.
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proper.®? The court mayalso properly grant a motion for change of venue when
the court finds difficulty in seating an impartial jury free from challenges for
cause.

Lawyers and judges must understand that the Internet changes the timing
of publicityin a case. Traditionally, when considering motions regarding pretrial
publicity, courts have considered the timing of the pretrial publicity in relation
to the date of trial™ The court looks at the conditions that existed at the time
of trial rather than at the time the crime took place.® In addition, the court may
postpone trial to allow publicity regarding the case to subside.’* The emphasis
placed on the conditions at the time of trial and the determination that postpone-
ment is a remedy for pretrial publicity indicates judicial reliance on a publicity
cycle in which initial publicity at the time of arrest or filing of charges will
dissipate closer to the date of trial. But given the number of Internet resources
now;vailable to the public, there is no reason to assume this model still holds
true. :

The Internet is more conducive to sustaining interest in a case over longer
periods of time than traditional news media because of the unique self-selected
nature of the information the public gathers on-line. Information that circulated
at the time of arrest or formal charges remains accessible six months or a year
later because traditional media websites provide archived materials. This allows
constant access to the full range of past and present information about a case.®®
For example, approximately seventy-five days following the end of the trial of

52. Seg eg, Irun, 366 US. at 727 (vacating defendant’s sentence in case in which ninety
percent of the veniremen “entertained some opinion as to guilt— ranging in intensity from mere
suspicion to absolute certainty”).

53. Thomas v. Commonwealth, 559 S.E.2d 652, 660-61 (Va. 2002) (holding that the trial
court properlypostponed ruling on a motion for change of venue until after it had attempted to seat
a jury, even though the defendant produced 111 articles and transcripts of 188 television reports;
the proper inquiry for the trial court is the volume and nature of the pretrial publicity and the ease
with which a jury free from exception is then seated).. See generally Cynthia M. Bruce, Case Note, 14

CaP. DEF. ]. 395 (2002) (analyzing Thomas v. Commonwealth, 559 S.E.2d 652 (Va. 2002)).

54.  See Thoms, 559 S.E.2d at 660 (stating that one of the relevant factors in determining
whether a change of venue is warranted is the tuming of publicity).

55.  SeeGreenfield v. Commonwealth, 204 S.E.2d 414,420 (Va. 1974) (noting the significant
lapse of time between the date of the crime, when most of the press coverage occurred, and the
date of trial).

56.  See Sheppard, 384 US. at 363 (stating that “where there is a reasonable likelihood that
prejudicial news prior to trial will prevent a fair trial, the judge should continue the case until the
threat abates, or transfer it to another county”); King, 192 FR.D. at 532 (naming “postponement
olf;bthhecg;)ialtoallowpublic attention to subside” as an alternative to placing a prior restraint on
P .

57.  SeeStudebaker, swprz note 16, at 440 (describing a study indicating that a postponement
may help diminish the effects of “factual® pretrial publicity, but not “emotional” publicity).

58. Seeg,hnp//www.can com/INDEX/about.us/ (fast visited October 16, 2002) (stating:
“CNN.comfeatures the latest multimedia technologies, from live video streaming to audio packages
to searchable archives of news features and background information™). '
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Andrea Yates, an Internet search for her name produced about 58,100 websites
mentioning her.> Approximately 170 days after Andrea Yates was sentenced to
life in prison, an Internet search for her name still found about 52,200 websites
mentioning her.® An Internet search for the name of Chandra Levy, the infa-
mous former Washington, D.C. intern who disappeared in April 2001, found
approximately 48,600 websites discussing the Levydisappearance.®® This search
was conducted following the discovery of Levy’s remains and prior to any arrest
in connection with her death. This information likely will remain accessible to
potential jurors if and when a defendant is tried for her death.

A change of venue is not warranted unless pretrial publicity “‘is so inher-
ently prejudicial that trial proceedings must be presumed to be tainted.”*
Because this is a difficult burden to meet, defense counsel pro-actively must
research the publicity surrounding his current cases on-line. To represent
effectively to the court the need for a change of venue or venire, the defense
must be aware of the volume and nature of the information available regarding
the case.®® Counsel should visit regularly news forums and bulletin boards where
the case is discussed to gather information about the comments being made and
the information being transmitted. Because the court mayconduct a sua sponte
Internet search to evaluate the level of pretrial publicity, counsel should be
informed about what that search may reveal to the court.* “In deciding whether
a change in venue is warranted, it is pertinent whether the publicity concerning
the case is factually accurate, temperate, and noninflaimmatory.”® Defense
counsel specifically should draw the court’s attention to misinformation, inflam-
matory statements, or incitements to public action which are posted on the
Intemet.

59. OnMay31, 2002, the author conducted a search on hup:// www.google.com using the
search terms *“Andrea Yates.” ,

60.  OnSeptember 8, 2002, the author conducted a search on htp:// www.google.com using
the search terms “Andrea Yates.”

61. OnMay31,2002, the author conducted a search on http:// www.google.com using the
search terms “Chandra Levy.”

62. »L indh, 212 F. Supp. 2d at 541 (quoting United States v. Bakker, 925 F.2d 728, 732 (4th
Gir. 1991)).

63. SeeVA. CODE ANN. § 19.2-251 (Michie 2000) §iescribmg procedure and standard for
change of venue); VA.CODE ANN. § 8.01-358 (Michie 2000} (describing procedure for summoning
jurors from other jurisdictions).

64. SeKig 192FRD. at 530-32édenying motion to restrain publication of a witness’s
television interview because prejudicial effect of interview was not so great that impartial jurors
could not be found or voir dire could not cure prejudice; relying on its own “cursory search on the
Internet” and defendant’s representations of pretrial prejudice in its analysis).

65. Buchanan v. Commonwealth, 384 S E.2d 757, 768 (Va. 1989) (holding that the trial court
did not err in denying defendant’s motion for change of venue because the pretrial publicity of
which the defendant complained was “accurate and noninflammatory”).

66.  Seeid (stating that factors relevant in determining impact of pretrial publicity on defen-
dant’s ability 10 securt:anag fair trial include whether publicity is accurate, temperate, and non-inflam-
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It is important to be aware of the possible negative effect of presenting the
court with evidence of widespread publicity about the case on the Internet. In
Urated States u Lindh,”” the defense presented evidence from an rt who
conducted a telﬂ)hone interview surveyto assess the impact of pren'?:]P;ublicity
in Lindh’s case.*® The expert interviewed 400 individuals in the Eastern District
of Virginia, where venue was laid, and 200 individuals in Chicago, Minneapolis,
San Francisco, and Seattle for purposes of comparison.”’ The expert concluded
that “the stated attitudes of jury eligible respondents in Virginia toward Mr.
Lindh between April 29 and May 2 did not differ from stated attitudes in the rest
of the country.”” The defense mayhave presented this information to the court
because it sought dismissal of the indictment as a remedy for pretrial publicity,
and a change of venue in the alternative.”! The court stated that dismissal of the
indictment as a remedy is “severe and rarely warranted,” but also declined to
grant the motion for change of venue, in pant because the expert’s evidence
showed that “Lindbh is just as likely to receive a fair trial in this district as he is
elsewhere in the country.””

To avoid this particular problem, the Intemet information should be only
a part of the total package of pretrial publicity presented to the court. Although
it maynot be possible in everycase, counsel should consider seeking information
regarding the demographics of computer users from the webmasters or organiza-
tions maintaining a website that mentions counsel’s case. Counsel should use
evidence of extraordinarily prevalent or prejudicial types of information available
on the Intemet to bolster his argument regarding the influence of other more
local media.

Lindbalso illustrates the necessity of covering Internet exposure in voir dire;
it may be a much more effective strategy to reveal pretrial exposure of particular
jurors than to argue that widespread effects of Internet access have tainted the
entire jury pool in a particular venue.” In fact, the court in L#udb stated that the
fact that many of the individuals polled in Virginia knew someone injured or
killed in the September 11, 2001 attacks to which the prosecution was attempting

matory). But see Lindh, 212 F. Supp. 2d at 549 (denying alleged Taliban-linked defendaat’s motion
for change of venue despite the existence of “expressions of opinions on newspaper editorial pages
or the Internet that were specifically designed to inflame or persuade readers®).

67. 212 F.Supp. 2d 541 (ED. Va. 2002).

68.  Urared Statss u Lindh, 212 F. Supp. 2d 541, 550 (E.D. Va. 2002).

69. Id

70. Hd

71,  Id at547-48.

72.  Id at 548-50.

73.  Seeid at 551 (finding that an expent’s report comparing media coverage in Minneapolis
and in the venue of Alemgdnd not smn mx;’:fening the case because x:vgspaper reports in
Alexandria were not more harsh than those in Minneapolis and because the defendant is not entitled

to a favorable jury, but a fair and impartial jury).
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to connect the defendant was a matter “adequately addressed and dealt with
during the voir dire process.”" It is interesting to note that the L #dh court also
called a second expert’s methodology flawed in his content analysis of pretrial
newspaper coverage in two newspapers in Alexandria, Vugxma, and two newspa-
pers in Minneapolis, Minnesota, partly because of the expert’s failure “to take
into account any television or computer generated publicity.””

B. Qharge of Verire

A motion for change of venire essentially encompasses the same concerns
regarding Internet information as does a motion for change of venue. Virgini
Code Section 8.01-363 governs change of venire in criminal cases’® Section
8.01-363 protects the right of an accused to a fair trial byallowing the defendant
the Commonwealth, or the court sua sponte, to move f}c')r a change of venire “in
order to secure a fair uial””” Like a motion for change of venue, a change of
venire is proper when an impartial jury, essential to an impartial trial, cannot be
obtained in the county in which venue lies”® “It must appear that impartial
jurors cannot with reasonable effort be obtainedin thergunsdncnon and that there
is a necessity for summoning them from without it.

es of venue and venire are not entirely distinct concepts and counsel
should be aware of the interplay between them. For strategic reasons, counsel
may want to move for a change of venue, even though he would not want a
change of venire. For instance, counsel may conclude that a change of venue to
a distant region of the Commonwealth would be necessaryto ensure a fair and
impartial trial for the defendant. However, defense counsel may be of the
opinion that bringing veniremen from a bordering countyinto the current venue

74.  Londh, 212 F. Supp. 2d a1 551.
75. W
76.  VA. CODE ANN. § 8.01-363 (Michie 2000) provides in pertinent part:

Inanycasemwhmh ualified j xswhoaxenotexemptfmmservmgandwhothe
judge is satisfied an render a fmm trial cannot be conventently found in
the county or ci thetmllstobe thecounmayuuse SO many jurors as may
be necessary to summoned from any other county or city.

Id. Although this section appears in the Civil Remedies and Procedure section of the Code, it has
been applied repeatedlyto ciminal cases by Virginia courts. Seg, eg, Newberryv. Commonweahh,
66 SE.2d 841, 846 (Va. 1951) (upholding the trial court’s grant of a change of venire because a
sufficient showmg was made that the change of venire was reasonably necessaryto obtain qualified
jurors); Fisher v. Commonwealth, 431 S.E.2d 886, 890 §Va. G App. 1993) a change of
venire sua sponte when the criminal defendant moved fora change of venue).

77.  See Richmond Newspapers, Inc. v. Commonwealth, 281 S.E.2d 915, 920 (Va. 1981)
(holding thar the statute allowing a trial court to exclude from trial any person whose presence
would compromise a fair trial is constitutional and finding error in the tral court’s order to close
m to the media because the court did not afford the intervenors a hearing on merits of their

'78. VA CODE ANN. § 8.01-363 (Michie 2000).

79.  Neuberry, 66 SE.2d ar 845.
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would essentially be no remedy at all because those veniremen may have been
subject to essentially the same pretrial publicity as citizens of the original venue.
In this situation, it is important to note that a motion for change of venue based
solely on the grounds of difficulty finding j Jurors free from exceptions must be
preceded bya motion for change of venire.®® This rule does not apply, however,
when the motion for change of venue is based on the grounds of prejudice so
prevalent as to render the trial unfair or impartial *

The significance of this predicate rule is that counsel must be mindful of the
ways in which motions for changes of venue or venire are presented to the court
and must tailor supporting evidence accordingly. In the situation noted above,
in which a change of venue is sought but a change of venire is undesirable,
counsel must be careful to describe the grounds for a motion for change of
venue as prejudice so prevalent as to render the trial unfair or impartial. Counsel
must present the problem as one of exposure to pretrial pll:lx)fcxty Evidence
regarding information available on the Internet should be structured to support
an argument that pretrial publicity in the traditional media increases the likeli-
hood that a potential juror in the current venue would either actively seek out
information or pay more attention to inadvertently discovered information
regarding the case.

Even when counsel seeks a change of venire, he must be mindful that
information regarding Internet publicity may be a double-edged sword. It is
insufficient simplyto demonstrate that publicityexists or that a general prejudice
has formed® Defense counsel must think through the potential consequences
of introducing evidence of Intemet information. The Fourth Gircuit has held
that a change of venue or change of venire that remained in Virginia would not
necessarily ease the defendant’s concerns about pretrial prejudice because
“[o]bviously, the same broadcasts and telecasts hca.r:f and seen in the county of
trial would extend over the State generally.”® Similarly, information can just as
easily be accessed from a computer in one county as from a computer in any
other part of the state. Furthermore, the court has explained that “rigorous and
scrupulouslysearching voir dire” often will protect a defendant against prejudice
in the venire.®

When making a motion for change of venire on the basis of information
available on the Internet, defense counsel should be sensitive to the possibility
that the court may deem a searching voir dire to be a sufficient remedy for

80. SaWaller v. Commonwealth, 5 S E. 364, 366 (Va. 1888) (holding that motion for change
of venue should have been preceded by a motion for change of venire).

81. See Uzzle v. Commonwealth, 60 S.E. 52, 54-55 (Va. 1908) (holding that a motion for
change of venire is only required to recedeamouonforchangeofvenuewhenthednngeof
venue is requested on gmunds of inability to secure jurors free from exception).

82. Sae COSTELLO, supranote 7, at § 57.4-2.

83. Rees v. Peyton, 341 F.2d 859, 863 (4th Gir. 1965).

84. Id at 863-64.
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pretrial publicity or may decide that because only an imperfect remedy may be
had, none should be had at all® Therefore, evidence of Internet publicity, while
extremely important, should be but one piece of the evidence offered to the trial
judge in support of the motion for change of venire. The danger in basing a
motion for change of venire on the amount and type of information available on
the Internet is the risk that a court will deny the motion because the availability
of information on the Internet makes it unlikely that potential jurors from
another locale would be more apt to render a fair and impartial trial than poten-
tial jurors in the county where venue is laid

IV, Interret and Other Trial Strategies
A. Judical Restraint on Speedh

The Internet continues to exert an influence on a criminal trial even after
venue has been selected and a jury seated. Any gag order or other restraint on
the dissemination of information regarding a case should make specific reference
to the use of the Internet.” Because Internet usage is so commonplace to many,
an order which does not specifically mention the Internet may not impress upon
its subject the idea that the Internet is another forum in which information is
disseminated to the public. The subject of a gag order or restraint must be
reminded that the Internet is not a free forum in which to discuss that which
cannot be broadcast on television or printed in a newspaper. It mayalso be less
likely that information “leaked” to an Internet source will be discovered by
counsel or the court since it may be less readily apparent than information
revealed in traditional media. Therefore, the court must take additional precau-
tions in preventing subjects of a gag order from inadvertently violating the order
by relaying information to an Internet source. In addition, if the court demon-
strates an awareness of the particular issues raised by the Internet, the subject of
a gag order may be less likely intentionallyto circumvent the order by communi-
cating through the Internet, for fear of being caught.

B. Media Cowerage of Trial Proceedings
Judicial determinations regarding media coverage of a trial should include

a consideration of the unique nature of the Internet. The Internet provides wider
circulation and greater ability for scrutiny and replaying of actual courtroom

85.  SeeStudebaker, suprs note 16, at 440 (stating that use of voir dire as a remedy for pretrial
publicity “reflects a widespread belief that an extensive voir dire can effectively idenufy and
eliminate jurors influenced by exposure to pretrial publicity”).

86.  SeeLindh, 212 F. Supp. 2d at 548-50 (denying defendant’s motion for cha.nge of venue,
in part because pretrial knowbtge of the case was so widespread that defendant was “just as likely
to receive a fair trial in this district as he is elsewhere™).

87. See King 192 FRD. at 535-36 (issuing order restraining perspective witnesses from

forecasting their furure testimony and opinions in interviews with the press or any way which might
lead to their public dissemination, specifically including the Internet).
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footage.* Voir dire proceedings are generally open to the public unless there is
specific evidence that a closure order is “essential to preserve higher values and
narrowly tailored to serve that interest.”®® Therefore, the existence of prevalent
Internet information sources may discourage potential jurors from responding
honestly to questions in voir dire when personal information they reveal at that
time could be disseminated on the Internet.® When deciding issues regarding
broadcasts or photographyof court proceedings, judges should be mindful of the
increased access to these sources on the Internet and the ease with which they
can be quickly and widely disseminated.

C Limiting the Jury's A awess to Information During Trial

Jurors must be instructed specifically to control their use of the Internet or
email during the course of trial. Jurors may be exposed to information from
either of these sources that is different from or in addition to the evidence at
trial, which should be the sole basis for the decision they will render in a trial.
“Unless it is shown otherwise, [the court] will presume that jurors follow the trial
court's instructions to avoid exposure.”®" Therefore, just as jurors are reminded
nightly during the course of trial not to read newspapers or watch television
coverage of the case and not to discuss the case with anyone, they should be
reminded not to access any information regarding the case on the Internet or
through email Because the Internet is such a vast resource, the potential exists
for jurors to do independent research on matters of law with more ease and
stealth than going to the local law library would require. For example, a simple
Internet search for information on the death penaltyin Virginia retumed approx-
imately 129,000 websites.” Courts must also instruct jurors to use email carefully
during the course of the trial in order to avoid juror contact with acquaintances
who may want to discuss the case and unknown interested parties who maywant
to attempt to influence the outcome of the trial

88.  See United States v. Moussaoui, 205 F.R.D. 183, 187-88 (E.D. Va. 2002) (refusing to lift
ban on photographing and broadcasting of federal criminal proceedings in trial of an ed
terrorist due to concerns for security of jurors, members of court, and proceedings and stating
these concerns would still be present, though to lesser degree, if trial were audio-broadcast over the
radio or Internet).

89.  Press-Enter. Co. v. Superior Court, 464 US. 501, 510 (1984) (holding that the trial court

could not constitutionally close voir dire to protect the privacy interests of prospective jurors
without first considering alternatives and without articulating findings in support of the closure

order).

90. Nownak, suprz note 22, at 1238.

91.  Budanm, 384 S.E2d at 768.

92. Se, eg, Nowak, suprz note 22, at 1243 (advocating the use of a judicial order to monitor
the transmission of information to jurors by email during tnal).

93.  OnSeptember 21,2002, the author conducted a search on hop:/ / www.google.comusing
the search terms “Virginia Death Penalty
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Counsel should be concerned about more than just the information a juror
may find on-line abou the specifics of the case on which he sits. The danger of
ajuror’s exposure to information during trial is illustrated by the strategies of the
Fully Informed Jury Association (“FIJA”). FIJA has aggresswely promoted the
use of “jury nullification” since its inception in 1989.* FIJA’s campaign seeks to
inform jurors and veniremen of “the raw and undisclosed power of juries to
render verdicts contrary to both law and fact,” returning political power to the
people by vetoing the law in individual cases in favor of determmxng case out-
comes by public policy determinations.” In Tiomey u State* a FIJA member

challenged a grand juryindictment charging him with jurytampering based on his
attempts to inform sitting jurors of their rights to use “jurynullification” through
the distribution of pamphlets and a toll-free telephone number.” Turneys
actions resulted in severt;l )urorfs tcl:la]lmggile phone numb;r, hearing a recording

0 to appraise them of their nghts as jurors, and changing their votes
guu;’;xgnzﬁbemugns based on a new-found understanding that they could vote
any way they want to, without regard to the judge’s instructions on the law.”®

The Tamey case indicates that the jurors more readily accepted FIJA’s
explanation of a juror’s rights and duties than the judge’s explanation of what is
required of jurors. This case illustrates the influence that extrajudicial sources of
information can have on a sitting jury during trial. Jurors who are not seques-
tered during trial have a world of resources and potential sources of influence at
their fingertips when they return to the privacy of their homes and immediate
access to the Internet and email. In order to prevent jurors from seeking out
information on the Internet which they might use to supplement the jury's
knowledge of the facts of the case or even supplant the )w.&e ’s instructions on
the legal duties of jurors, the court specifically must address such conduct in its
instructions. Jurors must understand that theyare not free to search the Internet
for information regarding a case, just as they are not free to read newspaper or
view television coverage of the case on which theysit. Judges mustalso ge aware
that, as discussed above, even seemingly innocuous websites could contain
posting boards or other forums discussing issues relevant to a pending criminal
case.

Jurors should also be instructed to be cautious about email contact during
the course of trial. An interested group, such as FIJA, could use email to direct
jurors to information that improperly could influence or pressure the jury in
making its verdict. A partial restraint on Internet use will not shield jurors
effectively from all information regarding highly publicized cases or special

94.  Erick]. Haynie, Comment, Popsdssm, Free Speach, and the Ride of Law  The “Fdly Inforned”
Jury Mowerent ad Is Inplications, 88 J. ORIM. L. & CRIMINOLOGY 343, 344 (1997).

95. Id

96. 936 P.2d 533 (Alaska 1997).

97.  Turneyv. State, 936 P.2d 533, 535-36 (Alaska 1997).

98. Id at536-37.
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* interest groups when information of those types can be linked to or mentioned
in a varied array of Internet sites not necessarily related (sometimes not even
logically related) to a site a juror may access. However, jury instructions should
limit Internet and email usage by jurors during trial in a similar manner to the
ways in which they currently instruct jurors to limit their exposure to traditional
media and influential personal contacts.”

V. Codwsion

The Internet and the “information age” have changed the way the public
receives and analyzes information. Defense counsel should adapt defense
strategies in order to ensure a fair and impartial trial for capital defendants.
Counsel should be particularly sensitive to the ways in which the reach of the
Internet affects strategies for voir dire, motions for change of vemie, and mo-
tions for change of venire.

Defense counsel must adopt a pro-active approach to leaming about
potential jurors’ habits on-line. This investigation should include the use of voir
dire questions that probe pretrial information that jurors have obtained about the
case and the source of this information. Potential jurors must be asked specifi-
cally about their on-line habits in order to elicit truthful responses about possible
sources of bias which jurors might not otherwise consider when responding to
questions in voir dire. Counsel should use voir dire as an opportunityto educate
the court about the ways in which the Internet affects the amount and character
of pretrial publicity potential jurors possess.

Most importantly, voir dire questions regardmg the Internet must be
structured to reveal i m.t}:)rmanon about veniremen'’s pre-existing opinions about
the case and any biases or prejudices they may hold. Gounsel should investigate
websites which jurors admit to frequenting and carefully should screen such sites
for information regarding their capital defendants or the criminal justice system
in general. Becoming familiar with the information sources jurors visit can also
shed light on the potential biases or prejudices those jurors may hold.

The wides pnead availability of information on the Internet also dramatically
changes how counsel should view motions for change of venue and change of
venire in publicized cases. The court must be educated as to the amount
and type of information being made available, just as counsel educates the court
about the contents of traditional media outlets. Counsel should appreciate fully
the increased potential for factual information presented on the Internet to be
inaccurate or opinion masquerading as fact. Defense counsel should also be
particularly sensitive to the often highly-prejudicial and inflammatory nature of
information on the Internet and should consider the motive and bias of individu-
als or organizations who post the information on-line.

99.  For an example of a model jury instruction that reflects the concern that jurors’ Internet
and emnail access during trial presents, see Appendix A to this article.
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The court and counsel must recognize that traditional notions of the
“publicity cycle” in criminal cases no longer may describe accurately the ways in
which potential jurors are exposed to information about a case. Defense counsel
should be well-acquainted with the particular sources of Internet information in
any case and should use this evidence in support of motions for change of venue

or venire. Counsel should also anticipate that courts sua sponte may use an
Internet search as a short-hand calculation of the amount of pretrial pubhcxtythat
exists in a case. As much as is practicable, counsel must try to tailor his
ments both to express the widespread nature of the Intemet publicity, but also
to emphasize its localized effect. To do otherwise may result in a ruling that
pretrial publicity s in fact so widespread and prevalent that a change of venue or
venire would be no remedy at all, leavmg defense counsel with a searching voir
dire as his only line of defense against juror bias.

Outside of the pretrial context, defense counsel must urge the court to
encompass specific reference to a prohibition against speech on the Internet
when issuing a gag order or other restraint on disseminating information in a
case. Witnesses in a trial, like potential jurors in voir dire, may not consider the
inclusion of the Intermet in discussions of traditional media sources unless
specifically instructed to consider them. The court also should consider the
etfect of the release of photographic or audio coverage of court proceedings on
the Internet when determining whether proceedings will be open.

Finally, defense counsel must ensure that seated jurors are instructed
specifically to exercise caution when accessing any information on the Internet
or email during trial. This is especially important given the diminished reliability
of information found on the Internet or received by email, as opposed to tradi-
tional news sources. A juryinstruction should be read indicating the caution with
which jurors should use the Internet and email, just as the jurors are instructed
on the types of contacts with other media and persons which should be limited
during trial
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APPENDIX A
MODEL JURY INSTRUCTION INCLUDING CONSIDERATION OF
THE INTERNET AND EMAIL RESOURCES AVAILABLE TO JURORS
DURING TRIAL

Myinstructions to you about newspaper or television reports and conversa-
tions about this case also applyto the Internet and email. You should not visit
anyInternet site that might contain information about this case. If you do access
such a site, exit it immediately. In addition, you must not attempt any form of
Internet investigation or research about any issue pertaining to this case during
the trial. Be very cautious about your use of email while you are a juror. Do not
open any email that appears to have a connection to this case. If you do open
such an emnail, exit it immediately. Should anyone attempt through email to
discuss this case with you, report that fact to me.
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