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advocate controversial views on public issues. This Court
reversed because it found nothing in the Act to compel a
conclusion contrary to that of the Commission, and because the
CA had failed to give "due weight" to the agency's judgment.
Generally, the CA has violated the admmonishmeny in Vermont

Yankee Nuclear Power Corp. Vv. Natural Resources Defense

Council, Inc., 435 U.S. 519, 558 (1978), that administrative

decisions should be set aside only for ©procedural or
substantive reasons as mandated by statute. Here, as
demonstrated above, nothing in the Act precludes the
Commission's construction of the public interest. Judge Tamm
was correct in dissent below that the CA has confined "™ the FCC
to a spectator's role".

Resps contend that the CADC has merely construed a
etatnta, which on its face requires that the FCC hold a hearing
when complainants raise a material issue of fact as to whether
a license assignment is in the public interest. This Court has
set aside FCC decisons because the Court believed that the

decision did not comport with the statute. In FCC v. Midwest

Video, 440 U.S. 689 (1979), the Court set aside regulations
dealing with access to cabal television stations because ié
thought that the regulations imposed a common carrier's duty on
the broadcaster in violation of the Act. Here, the CA merely
held that the public interest hearing provision prohibited the
Commission from relegating the decision as to whether the
public iterest would be served by an assignment to the

marketplace. The CA's decision went no further than the



explication of the statute, as it evident from the vast
discretion it 1left the Commission as to the definition of
format and the standards of proof for demonstrating that a
format is unique or financially sustainable.

3. Was the FCC's decision not to regulate format loss

arbitrary or capricious? Petrs arque tht the Commission's

decis__n to leave rormat selection enitirely to the market is
reasonable and supported by the record. The Commission accepted
the view that diversity of voices on the radio is desireable.
It concluded that the free market had done a reasonably good
job in creating and sustaining diversuty; in so cvoncluding it
relied on the staff's study of format diversity in the 25
largest markets. The Commission also made a reasoned judgment
that government efforts were unlikly to contribute to diversity
and would not be worth the costs. More specifically, the
Commission described at some legnth the difficulty of
classifying formats, each of which was in some sense unique.
Moreover, the Commission has no way to measure the intensity of
the viewers' preference for the format proposed to be
abandoned; given this handicap, the Commission has no rational
basis for determining in a particular case whether the publié
interest would be served by retention of a particular format.
While regqulation would be ineffiient, it would also pose First
Amendment problems. The spector of expensive administrative
hearings would chill broadcasters' willingness to experiment
with new formats, the abandonment of which might lead to public

grumbling. These conclusions by the Commission need not be be



supported by overwhemling evidence, because a "forecast of the
direction in which the future public interest lies necessarily
involves deductions beased on the expert knowledge of the

agency." FCC v. NCCB, supra, 436 U.S. at 814.

Reanas anawer that the Commission was so bhiased against
:he format doctrine that its consiaeration was aroictrary and
apricious. The Commisson relied in part on the argument that
administering the format doctrine would be an "administrative
1ightmare." The Commission was fporced to retract this poition
it oral argument before the CADC upon admitting that there had
only been one hearing conducted since 1970, all other cases had
been settled or the CADC had afirmed the Commission's
conclusion that no hearing need be held. This disingenuous
argument illustrates the Commission's bias against the format
doctrine. This bias is demonstrated even more clearly in the
Commission's persisitent exaggeration and misstatement of the
doctrine, claiming that it requires extensive and minute
government regulation of entertainment broadcast content. Given
this bids, the Commission failed to seriously consider ways of
implementing the doctrine. Formats can be classified
adequatelyand the CADC indicated that the Commission would havé
leaway in the classification. In short, the Commission did not
give the format doctrine reasoned analysis, but prepared an
advocate's brief against it.

Both parties also argue about whether the Commission's
failure to provide the staff study to the public for comment

before decision is a procedural error requiring a remand.



Resp's contend that the "comment" required by §553 of the
A.P.A, includes an opportunity to rebut or challenge all

relevent material prior to decision. See, e.g., United States

v. Nova Scotia Food Products Corp., 568 F.2d 240 (2d Cir.

1977). Here, the staff study was "decisive" int he agency's
view. Petrs argue that the A.P.A. noiwhere mentions this
principle, that resp's position would add procedural

requirements in violation of Vermont Yankee, and that the CADC

never found this to be a ground for reversal in this case.

Discussion

My organization of the parties' contentions reflects
my view of this case. The rentral isane is whether the FCC or
the CaADC paramount authority to interpret the public
interest standard of the Act. I conclude that unless a fairly
specific provision of the Act or the First Amendment prohibit
the Commission's policy choice, as was the case in Midwest

Video, supra, then, assuming that the APA has been complied

with, that choice is =»»~wi~w-kle, This assessment 1is

unremarkable and seems compelled by general principles of

administrative law and direct precedents, including CBS v. DNC,

and FCC v. NCCB.

CADC could point to no explicit provision in the Act
requiring the Commission to preserve unique radio formats. Its
reliance on §§ 309 and 310 is appealing, but unpersuasive.
These provisions require no more than t the Commission must
hold a hearing if a party raises a substantial, material issue

of fact about whether granting the pending application is in






























predominant may inquire into whether emphasis on the one
program type is in the public interest and fulfills a need in

the community. See id.; En Banc Programming Inquiry, 44 F.C.C.

2303 (1960); Note, Regqulation of Program Content by the FCC, 77

Harv. L. Rev. 701 (1964). However, the Commission remains
indifferent to the kind of entertainment programming the

applicant proposes to air. Programming Inquiry at 2308-09.

Thus, whether to broadcast rock or classical (or even big band
music) 1is left to the discretion of the 1licensee and the
operation of the market. Moreover, the examination of non-
entertainment programming is limited to categorization and the
Commission abstains from further evaluation of quality.

Resp's legal argument must be that the Commission's
refusal to examine content in the present case is arbitrary,
since it examines program content with success in granting
initial applications. This argument can be rejected because of
the limited examination of content in the iﬁ&ial license phase.
The FCC is considering whether to elimiate even the limited
non-entertainment program inquiry and leave airing of p=—hlic

affairs to the discretion of the broadcaster and the dictatges

of the market. Deragulation of Radio, 73 F.C.C.2d 457 (1979).

In summary, I continue to believe that the Commission
has properly exercised its discretion in applying the "public
interest" standard of the Act by deciding not to regulate

abandonment of unique formats.
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