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THE EVER-CHANGING BALANCE OF POWER IN
INTERSTATE WATER POLLUTION: DO AFFECTED
STATES HAVE ANYTHING TO SAY AFTER ARKANSAS
V. OKLAHOMA?*

Throughout our nation’s history, states have struggled over the issue of
interstate pollution. States have fought over whether one state may pollute
in a manner that causes damage to another state.! Entry of the federal
government into the pollution arena further complicated the question of
who has the power to make such pollution decisions—the polluting state,
the affected state, or the federal government.? Nowhere is this tangle of
competing interests and powers more apparent than in the area of interstate
water pollution.3

Traditionally, a state had the authority to determine whether to allow
or disallow pollution within its boundaries.* However, water is transient,
and often the pollution of one state affects the waters of a neighboring

* The author wishes to thank Louise Halper and Moira Roberts for their assistance in
the development of this Note. )

1. See North Dakota v. Minnesota, 263 U.S. 365, 366 (1923) (involving claim by North
Dakota that Minnesota’s continued use of drainage ditches caused overflows that resulted in
subsequent damage to North Dakota and its citizens); New York v. New Jersey, 256 U.S. 296,
298 (1921) (involving action by New York to enjoin New Jersey from discharging sewage into
New York Harbor because such discharge resulted in danger to health of New York citizens);
Georgia v. Tennessee Copper Co., 206 U.S. 230, 236 (1907) (involving action by Georgia to
enjoin Tennessee Copper Company from discharging noxious gas from their works in Tennessee
into Georgian territory); Missouri v. Illinois, 200 U.S. 496, 497 (1906) (involving action by
Missouri to enjoin Illinois from discharging sewage through an artificial channel connecting
Lake Michigan with the Desplaines River, claiming that such discharge heavily polluted
Mississippi River in Missouri).

2. See Laura M. Laxe, ENVIRONMENTAL REGULATION: THE PourTiCAL EFFECTS OF
IMPLEMENTATION 7-22 (1982) (discussing struggle for power in environmental regulation between
state and federal government). )

3. See SusaN J. Buck, UNDERSTANDING ENVIRONMENTAL ADMINISTRATION AND Law 11-
13 (1991) (discussing importance of federalism in environmental law).

Buck states that federalism is important in environmental law because federal agencies
rely upon state enforcement of environmental regulations and because many environmental
problems cross political boundaries. Id. at 11. She also notes that federalism affects environ-
mental lJaw because it provides multiple points of access to various interest groups and lobbyists
who influence legislative bodies. Id. at 12. See generally Richard B. Stewart, Pyramids of
Sacrifice? Problems of Federalism in Mandating State Implementation of National Environ-
mental Policy, 86 YALE L.J. 1196 (1977) (critiquing federal structure in environmental regu-
lation, and arguing that federal government’s dependence on state and local governments has
compromised environmental policy).

4. Cf. Stewart, supra note 3, at 1220-21 (discussing state’s self-determination in area
of environmental regulation). The Clean Water Act (CWA) does leave states autonomy to
adopt more stringent water quality standards than the national minimum standard. 33 U.S.C.
§ 1370 (1988).
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state.> This transience limits the autonomy of the downstream state by
eliminating its ability to choose whether waste shall pollute its water.® The
upstream state receives all the economic benefits of the polluting industry,
the downstream state receives the pollution, and the result is interstate
conflict.”

For the first seventy years of this century, federal courts resolved
interstate pollution conflicts under the federal common law of nuisance,?
which generally allowed the courts to balance competing interests and
fashion a fair and equitable solution to the interstate conflict.? In the 1970s

5. See Maria V. Maurrasse, Comment, Oklahoma v. EPA: Does the Clean Water Act
Provide an Effective Remedy to Downstream States or Is There Still Room Left for Federal
Common Law?, 45 U. Miam1 L. Rev. 1137, 1138 (1991) (discussing transient nature of water
and how pollutants from upstream move downstream).

6. See Steven J. Bushong, Case Note, Upstream Pollution and Downstream Problems:
Oklahoma v. E.P.A. Makes a Splash in Interstate Water Pollution Disputes, 63 U. CoLo. L.
REv. 233, 235 (1992) (arguing that upstream state’s choice to pollute effectively deprives
downstream state of its choice not to pollute).

7. See Maurrasse, supra note 5, at 1139 (discussing benefits and burdens that result
from interstate pollution).

8. See Michael Collins, The Dilemma of the Downstream State: The Untimely Demise
of Federal Common Law Nuisance, 11 B.C. ENviL. AFr. L. Rev. 297, 311-25 (1984)
(summarizing history of federal common-law nuisance); Calvin R. Dexter & Teresa J. Schwar-
zenbart, Note, City of Milwaukee v. Illinois: The Demise of the Federal Common Law of
Water Pollution, 1982 Wis. L. Rev. 627, 630-36 (same); Steven Gaynor, Comment, The
Dilemma of the Downstream Plaintiff in an Interstate Water Pollution Case, 37 Burr. L.
Rev. 257, 275-77 (1988-1989) (same); R. Stacy Lane, Note, International Paper Co. v. Ouellette,
Clearing the Muddied Preemption Waters of the Federal Water Pollution Control Act, 17
Cap. U. L. Rev. 501, 502-07 (1989) (same); Maurrasse, supra note 5, at 1142-45 (same).
Federal common-law nuisance in the interstate pollution context origir‘mted in Missouri v.
Illinois, 200 U.S. 496 (1906), in which the Supreme Court held that the federal courts had
power to hear interstate pollution disputes, but that Missouri was not entitled to relief because
it had failed to prove damages. Id. at 518, 526. In Georgia v. Tennessee Copper Co., 206
U.S. 230 (1907), the Court held that a state has a quasi-sovereign right to preserve the
environment within its boundaries. Id. at 237. However, it was not until 1972 that the Court
explicitly stated that federal common-law nuisance existed in the realm of interstate water
pollution disputes. Illinois v. City of Milwaukee (Milwaukee I), 406 U.S. 91, 105 (1972). The
Court held that federal common law was a proper remedy for states that suffer degradation
of environmental resources by outside sources. Id. at 107.

9. See Dexter & Schwarzenbart, supra note 8, at 631-32, 635-36 (discussing concerns of
Supreme Court in interstate nuisance law). The Court in its early decisions expressed three
concerns: (1) preserving the balance of power between the Supreme Court and state government;
(2) providing a peaceful forum for resolution of interstate pollution disputes; and (3) providing
a state with the means to preserve its environment. See Tennessee Copper, 206 U.S. at 237-
38 (expressing Court’s concern that it provide state with means to preserve state’s environment);
Missouri, 200 U.S. at 520-21 (expressing Court’s concern that it preserve balance of power
between Court and state government and that Court provide peaceful forum for resolution of
interstate pollution disputes). The Court found that the provision of equitable remedies through
federal common-law nuisance claims properly balanced these interests and concerns. See
Tennessee Copper, 206 U.S. at 237-38 (holding that equity remedy was proper for deciding
interstate pollution disputes); Missouri, 200 U.S. at 520-21 (same). The Court reaffirmed these
concerns in Milwaukee I, 406 U.S. at 104-05, and held that federal common-law nuisance
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the balance of power between the states changed dramatically with the
introduction of a new federal entity as a major player—the Environmental
Protection Agency (EPA). The federal government imposed broad-scale
environmental regulation of water pollution with the enactment of the Clean
Water Act (CWA) in 1972 and subsequent EPA enforcement.!® Following
this federal incursion into traditional state authority, the United States
Supreme Court in two separate decisions declared that the CWA preempted
the common-law remedies upon which the downstream states had relied for
relief.’! The result was a severe and sudden shift in the balance of power:
the federal EPA and the source state became the dominant powers in
interstate water pollution conflicts, leaving the affected state with the limited
protection of CWA remedies.

Recently, the Supreme Court altered this balance in Arkansas v. Okla-
homa, to the apparent detriment of affected states. In Arkansas the Court
granted the EPA power to interpret a state’s water quality standards even
though such interpretation is inconsistent with the state’s own determina-
tion.!* The result is that the affected state has little, if anything, to say in
the interstate water pollution conflict.'* This Note examines the relationship
between the EPA and the states—downstream and upstream—following
Arkansas v. Oklahoma. First, it examines the history of the interstate water
pollution conflict and the balance of power between the EPA and the states
from enactment of the CWA to the Arkansas opinion. Second, it examines
the conflict arising in the Arkansas case and the Supreme Court’s resolution
of that conflict. Third, it examines the balance of power following the
Arkansas decision, which apparently leaves the affected state without power
to protect its waters from other states’ pollution. Finally, this Note suggests
that the affected state is not so powerless as first appears, and suggests
how the affected state can protect its own water quality standards agamst
the encroachment of other states and the EPA.

I. TaeE CLEAN WATER ACT

Traditionally, staies regulated intrastate water pollution.” In 1972 Con-
gress enacted the CWA—a comprehensive national water pollution preven-

would provide an equitable remedy to these disputes. Id. at 106-07. Thus, the Court found
the equitable remedy of federal common-law nuisance to balance the competing interests and
concerns of interstate pollution.

10. Federal Water Pollution Control Act Amendments of 1972, 33 U.S.C. §§ 1251-1387
(1988).

11. See International Paper Co. v. Ouellette, 479 U.S. 481, 494 (1987) (holding CWA
preempted affected state’s common law); City of Milwaukee v. Illinois (Milwaukee II), 451
U.S. 304, 317 (1981) (holding Clean Water Act preempted federal common-law nuisance).

12. 112 S. Ct. 1046 (1992).

13. See Arkansas v. Oklahoma, 112 S. Ct. 1046, 1059 (1992) (holding that EPA
interpretation was reasonable even though inconsistent with Oklahoma’s interpretation).

14. See infra notes 115-23 and accompanying text (discussing affected state’s power
following Arkansas).

15. See Jeffrey M. Gaba, Federal Supervision of State Water Quality Standards Under
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tion scheme!s—in order to provide for a national pollution control effort.?”
The CWA shifted some traditional state power to the EPA, striking a
balance between a state’s authority to regulate its own water pollution and
the federal government’s interest in preventing water pollution nationally.
The enforcement mechanism of the CWA is the National Pollution
Discharge Elimination System (NPDES).’® The NPDES program requires
issuance of a permit before a discharger may empty waste directly into the
nation’s waterways.?® Under the CWA, either the EPA or a state with an
EPA-approved program may administer the NPDES program.?® A state may
obtain EPA approval when its program meets the minimum standards of
federal law and implementing regulations.?! However, the EPA oversees all
state-approved programs.?? Therefore, the NPDES program allows states to

the Clean Water Act, 36 Vanp. L. Rev. 1167, 1176-86 (1983) (discussing inEreasing intervention
of federal government in area of traditional state authority).

16. Federal Water Pollution Control Act Amendments of 1972, 33 U.S.C. §§ 1251-1376
(1988). ‘

17. See Maurrasse, supra note 5, at 1146 (discussing congressional reasons for federal
intervention in environmental regulation). Congress entered the area of water pollution control
in 1948 with the enactment of the Federal Water Pollution Control Act of 1948, Federal Water
Pollution Control Act of 1948, ch. 758, 62 Stat. 1155 (1948) (codified as amended at 33
U.S.C. §§ 1251-1387 (1988)). The 1948 Act provided that the federal government fund state
efforts at pollution control and offer states technical advice. See Gaba, supra note 15, at 1177
(discussing Federal Water Pollution Control Act of 1948). Pollution control efforts remained
within the authority of the states. Jd. The 1948 Act provided no provisiop for federal review
and limited opportunity for federal enforcement. Id. In 1965 Congress adopted the Water
Quality Act of 1965. Pub. L. 89-234, 79 Stat. 903. The 1965 Act differed from the 1948 Act
by authorizing federal enforcement of water quality standard violations. See Gaba, supra note
15, at 1178 (discussing differences between Water Quality Act of 1965 and Federal Water
Pollution Control Act of 1948). In addition the 1965 Act required that states adopt water
quality standards subject to the review and approval of the federal government. /d. Although
an improvement over the 1948 Act, the 1965 Act was largely ineffective because federal
enforcement was limited. Id. at 1179 (discussing ineffectiveness of 1965 Act in controlling
pollution). Because of the inability of the prior acts to effectively control water pollution,
Congress adopted the Federal Water Pollution Control Act Amendments of 1972. See id. at
1180 (discussing reasons for amendment).

18. 33 U.S.C. § 1342 (1988). See generally Kristy A. Niehaus Bulleit & Diane U.
Montgomery, Clean Water Act Permitting: The NPDES Program at Twenty, in THE ENvI-
RONMENTAL Law ManuvaL 161 (Theodore L. Garrett ed., 1992) (detailing requirements of
National Pollution Discharge Elimination System (NPDES) program); Claudia Copeland,
Comprehensive Clean Air and Clean Water Permits: Is the Glass Still Just Half Full?, 21
ENvTL. L. 2135 (1991) (detailing requirements of NPDES program and comparing requirements
to permitting requirements under Clean Air Act (CAA).

19. 33 U.S.C. § 1342 (1988).

20. Id.

21. Id. § 1342(b). The CWA requires that the state’s governor submit to the federal
administrator a description of its proposed program to gain approval. Id. The program must
ensure compliance with the state’s water quality standards and effluent limitations. Id. §
1342(b)(1). In addition, the plan must provide for notice and an opportunity for comment if
the issued permit will affect another state. Id. § 1342(b)(3), (5).

22, Id. § 1342. The CWA requires that state-approved programs ‘‘shall at all times™
comply with the federal requirements. Id. § 1342(c)(2). Thus, by implication, the EPA must
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continue to regulate water pollution, but balances state authority against
EPA authority to review state determinations.”

The CWA development of national water quality standards also strikes
a balance between state and federal power. The CWA requires each state
to comply with a federal minimum water quality standard.® To comply,
each state must promulgate a standard and obtain EPA approval.”® Once
the state satisfies the federal minimum requirements, it is free to adopt
more stringent standards.?6 Thus, the state has some freedom to regulate
its own water quality.

In addition to meeting minimum federal water quality standards, states
must comply with federal limits on the amount of pollutants discharged
into waterways.?” The EPA promulgates discharge limitations that the states
must incorporate into state permits.?® As with the water quality standards,
states have the authority to impose more stringent discharge limitations than
those of the EPA.?

The balancing of various state and federal interests becomes more
complex when an interstate waterway is involved. Congress specifically
addressed the interstate conflict in the CWA.*° The statute provides that if
a discharge permit affects a state other than the source state, the source
state must notify the affected state and allow it opportunity for comment.3!
The source state is free to reject or to accept the written recommendations
of the affected state provided that it justifies its action to the EPA.*
Regardless of the effect on, and objections of, other states, the source state
may issue a pollution permit if the permit complies with the source state’s
own standards.’®> The downstream state’s only recourse is to seek EPA
review.3*

ensure that state programs comply. For a more thorough discussion of EPA oversight, see
Colburn T. Cherney & Karen M. Wardzinski, State and Federal Roles under the Clean Water
Act, in TeHE ENVIRONMENTAL Law Manuar 233, 235-40 (Theodore L. Garrett ed., 1992)
(discussing federal oversight of state programs and how such oversight is important for effective
administration of NPDES program).

23. See generally Cherney & Wardzinski, supra note 22, at 33-34 (examining roles of
state and federal government under NPDES program). Cherney and Wardzinski observe that
the federal government has complete authority for requiring the minimum pollution protection.
Id. at 233-34. However, they also note that states have considerable autonomy to issue more
stringent standards than the federal requirements. Id. The authors argue that such flexibility
and balance in the NPDES program promotes effective management of pollution control. Id.
at 234.

24. 33 U.S.C. § 1313(a)(1) (1988).

25. Id. § 1342(a)(3).

26. Id. § 1370.

27. Id. § 1311.

28. Id. § 1314(b).

29. Id. § 1370.

30. Id. § 1342(b).

31. Id. § 1342(b)(5).

32. .

33. Id. §1342(b).

34, Id. § 1342(d)(2). The Environmental Protection Agency (EPA) may object to a
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Inevitably, interstate conflicts over discharge permits reached the Su-
preme Court. The first conflict to reach the Supreme Court was in City of
Milwaukee v. lllinois (Milwaukee II),** in which Illinois.sued the city of
Milwaukee, Wisconsin, claiming that Milwaukee’s discharges into Lake
Michigan constituted a nuisance.?® The Supreme Court ruled that the CWA’s
comprehensive regulatory scheme preempted Illinois’s claim.’” The Court
reasoned that, under the CWA, only Congress and the EPA had the
authority to require standards.® Because the federal common law imposed
stricter standards than those required under the CWA, the CWA preempted
the claim.*® The Court further found that the CWA provided an affected
state with a forum to protect its interests—the EPA“—and therefore, the
affected state had an opportunity to seek redress.*

In Milwaukee II the Court did not address whether the CWA preempts
a state common-law claim brought by an individual citizen.*? Six years later,

permit if the EPA determines that the issuance was outside the guidelines and requirements
of § 1342. Id.

35. 451 U.S. 304 (1981). This case was the second meeting between Illinois and Milwaukee
in the Supreme Court. In 1972, five months before Congress enacted the CWA, Illinois filed
a motion for leave to file a complaint against four cities and two local sewerage commissions
in Wisconsin for allegedly polluting Lake Michigan. Illinois v. City of Milwaukee (Milwaukee
I), 406 U.S. 91, 93 (1972). The Supreme Court declared that states may ‘seek a remedy under
federal common-law nuisance if an out-of-state source’s discharge violates the downstream
state’s water quality. Id. at 107. However, the Court did not grant the motion, but rather
remitted the case on other grounds. /d. at 108. ‘

36. City of Milwaukee v. Illinois (Milwaukee II), 451 U.S. 304, 309-10 (1981). Illinois
claimed that the Milwaukee sewage discharges contained pathogens, disease-causing viruses
and bacteria that constituted a threat to the health of Illinois citizens. /d at 309. The United
States District Court for the Northern District of Illinois entered judgment in favor of Illinois
and ordered Milwaukee to eliminate all overflows and to achieve specified effluent limitations
on treated sewage. Id. at 311. The Court of Appeals for the Seventh Circuit held that the
CWA did not preempt federal common-law nuisance but stated that a court should use the
CWA as guidance. Id. at 312, The circuit court reversed the district court’s effluent limitation
requirements because such requirements were more stringent than the CWA. Id. However, the
court of appeals upheld the district court’s order to eliminate all overflows. Id.

37. Id. at 317. See generally Collins, supra note 8 (critiquing Supreme Court’s holding
in Milwaukee II, and argning that Court wrongly conceptualized congressional intent and
therefore wrongly determined that federal common law and CWA are irreconcilable).

38. Milwaukee II, 451 U.S. at 320. The Court noted that Congress and its administrative
agency had thoroughly addressed the problem of effluent limitations; therefore, a federal court
lacks the authority to impose more stringent limitations than those imposed by the statute and
regulations. Id.

39. Id.

40. Id. at 325-26. The Court examined in depth the forum provided by the CWA. Id.
at 326. The Court noted that the CWA provides that each affected state must receive notification
of the permit application, an opportunity to participate in a public hearing, and an opportunity
to submit written recommendations concerning the permit applicant. /d. In addition, the EPA
may veto any permit which may affect waters of another state. Id.

41. Id. The Court noted that Illinois failed to avail itself of the opportunities for redress
provided by the CWA. Id.

42, See Bushong, supra note 6, at 242 (discussing failure of Supreme Court to address
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the Court addressed this issue in International Paper Co. v. Ouellette.”® In
Quellette a group of Vermont property owners sued a New York paper mill
under Vermont nuisance law.* The Supreme Court held that the CWA
preempts the common law of an affected state to the extent that such law
imposes liability on a source in another state.* The Court reasoned that
the comprehensive scheme of the CWA demonstrated congressional intent
to preempt state law suits,* except for those suits specifically preserved in
the statute.#” The Court then examined the CWA’s carefully constructed
balance between the source state, the affected state, and the EPA.*® The
Court concluded that imposing the affected state’s common law on the
source would upset the CWA balance® and would put the affected state in
a stronger position than Congress intended.*°

The Ouellette Court reasoned, however, that although the CWA preempted
claims based on the laws of the affected state, the CWA did not preempt
claims based on the laws of the source state.! The Court noted that the

whether state common-law claims applied to interstate pollution following Milwaukee II);
Dexter & Schwarzenbart, supra note 8, at 662-88 (analyzing possible effects of Milwaukee II
on state nuisance law); see also Illinois v. City of Milwaukee (Milwaukee III), 731 F.2d 403,
410-11 (7th Cir. 1984) (holding that CWA preempted state’s common-law claim in state where
injury occurred), cert. denied, 469 U.S. 1196 (1985).

43. 479 U.S. 481 (1987).

44. International Paper Co. v. Quellette, 479 U.S. 481, 484 (1987). In Quellette a group
of Vermont property owners brought suit in Vermont against the International Paper Company,
a paper mill operating in New York. Id. at 484. The plaintiffs claimed that the mill’s discharge
violated Vermont common-law nuisance. Jd. The United States District Court for the District
of Vermont held that the savings clause of the CWA permitted a common-law nuisance claim
under the law of the state in which the injury occurred. Id. at 486. The Court of Appeals for
the Second Circuit affirmed. Jd. at 487. The Supreme Court granted certiorari to resolve the
conflict between the Second Circuit and the Seventh Circuit. Id.; see Milwaukee III, 731 F.2d
at 414 (holding that CWA preempts state common law of state in which injury occurred).

45. Quellette, 479 U.S. at 494. See generally Lane, supra note 8 (arguing that Ouellette
was correct because it clarified roles of each state in interstate water pollution conflicts and
provided recourse to injured individuals); Maurrasse, supra note 5 (arguing that Ouellette was
incorrect because Court was unable to provide convincing basis for preferring upstream state
interests over those of downstream state and because decision eliminated downstream state’s
effective remedy).

46. Ouellette, 479 U.S. at 492.

47. Id. The Court examined the savings clause of the CWA and concluded that it was
not applicable. Id. at 493. The Court then examined the goals and purposes of the CWA and
concluded that application of an injured state’s common law would interfere with these goals
and purposes. Id. at 493-94.

48. Id. at 494-97.

49. Id. at 497.

50. Id. The Court determined that the affected state’s nuisance laws would subject the
source to liability in the event that the affected state’s standards were more stringent than the
source state. Jd. at 495. The Court reasoned that such liability would compel the source to
adopt different control standards even though the source was in compliance with its own
standards. Id. Thus, the Court concluded that such liability indirectly would allow affected
states to regulate the conduct of out-of-state sources. Id.

51. Id. at 497.
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CWA specifically preserved source state remedies,> and that suits brought
under the laws of the source state would maintain the intended balance and
not frustrate the goals of Congress.>

In calibrating the source state-affected state-EPA balance in Milwaukee
IT and Ouellette, the Supreme Court determined that Congress intended for
the EPA and the source state to dominate affected states in interstate
pollution disputes.® The Court relegated the affected state to a subordinate
position, with only a minor say in the process of issuing pollution permits.3s
Moreover, the affected state has only limited opportunity to seek redress
outside of the permitting process.’ Following Ouellette, the affected state
may bring suit under the common law of the source state, but in most
instances the discharger will have complied with the standards of the source
state.s” Therefore, source state common law offers little help to the affected
state. The affected state is therefore left with only the authority to voice
objections, first to the source state, which may disregard the objections,
and then to the EPA, which previously has approved the source state’s
standards.*®

II. Arkansas v. Oklahoma

Whereas Milwaukee II and Ouellette significantly dirriinished the role
of the affected state, Arkansas v. Oklahoma expanded the role of the
EPA.®® This expanded role changes the balance of power in instances

52. Id. The Court determined that the Savings Clause of the CWA allows states to
impose higher standards on their own point sources, and that this authority may include the
right to impose higher common-law as well as higher statutory restrictions. Id.

53. Id. at 498. The Court concluded that because the CWA permits source states to
impose higher standards, the application of the source state’s law does not disturb the balance
among federal, source state, and affected state interests. Jd. at 498-99, In addition the Court
determined that application of source state common law prevents a source from being subject
to an indeterminate number of potential regulations; the source need only look to the permit
regulations and the common law of its location. Id. at 499,

54, See id. at 489-91 (describing CWA structure among parties involved in interstate
pollution dispute). In Ouellette, the Supreme Court articulated its interpretation of the CWA
framework. Id. at 490. The Court determined that the CWA established a ‘‘partnership’
between the Federal Government and the source state. Id. However, the role of the affected
state is clearly subordinate. Id. at 491. See generally City of Milwaukee v. Illinois, 451 U.S.
304 (1981) (holding that federal common law was preempted, and thus providing downstream
states with CWA procedure as only means to protect its interests).

55. See International Paper Co. v. Ouellette, 479 U.S. 481, 491 (1987) (declaring that
affected states occupy subordinate position to source states); Milwaukee II, 451 U.S. at 328
(holding that states cannot enforce more stringent standards on out-of-state sources).

56. See Quellette, 479 U.S. at 497-99 (holding that affected state may use source state
common law to seek redress); Milwaukee II, 451 U.S. at 325-36 (holding that CWA provides
ample opportunity for affected state to seek redress).

57. See Maurrasse, supra note 5, at 1157 (discussing ineffectiveness of common-law
remedy following Quellette).

58. See supra notes 30-34 and accompanying text (discussing affected state’s options for
redress under CWA).

59. See Arkansas v. Oklahoma, 112 S. Ct. 1046, 1059-61 (1992) (holding that EPA has
considerable power to interpret CWA and water quality standards).



1993] INTERSTATE WATER POLLUTION 1349

involving a downstream state and its own antidegradation standard—a water
quality standard that requires protection and maintenance of high quality
waters.

The Arkansas dispute originated when the city of Fayetteville, Arkansas,
decided to build a new sewage treatment facility that would discharge waste
into a nearby stream.®® This stream ran into the Illinois River and crossed
the border into Oklahoma about forty miles downstream.s' Arkansas applied
for and received an EPA discharge permit.? Oklahoma challenged the
permit, claiming that the discharge violated Oklahoma antidegradation water
quality standards.®® An EPA administrative law judge (ALJ) concluded that
the discharge would not violate Oklahoma standards unless it created an
“undue impact,””®* and that no undue impact in this case existed.® On
administrative appeal, the EPA Chief Judicial Officer (CJO) ruled that the
undue impact standard was too lenient to the source state to be consistent
with the protections of the CWA.% The CJO ruled that if the discharge
caused a ‘“‘detectable violation’’ in the Oklahoma water quality standards,
then the EPA should deny the permit.s” On remand the ALJ found no
detectable violation of Oklahoma’s water quahty standards and affirmed
the issuance of the permit.%®

A. The Tenth Circuit’s Decision

The administrative decision of the CJO and ALJ did not satisfy either
Oklahoma or Arkansas. Oklahoma appealed because the EPA granted the

60. Id. at 1051.

61. Id.

62. Id. The permit authorized the plant to discharge up to half of its effluent into the
unnamed stream that eventually flows into the Illinois River. Id. The permit imposed limitations
on quantity, content, and character of the discharge. Id. In addition the permit included a
special condition which provided that the permit would be modified to ensure compliance with
Oklahoma’s water quality standards if a study determined that more stringent limitations were
necessary. Id.

63. Id. Oklahoma claimed that its antidegradation policy prohibited any degradation of
outstanding resource waters. Respondent’s Brief at 32-33, Arkansas, (No. 90-1262). Oklahoma
determined and advised the EPA that the Illinois River had undergone considerable degradation
and that Fayetteville’s own assessment of the impact of its discharge showed that the resulting
changes would be degradation and not consistent with Oklahoma nutrient standards. Id. Thus,
Oklahoma advised the EPA that the discharge would violate its antidegradation standard. Id.

64. Arkansas v. Oklahoma, 112 S. Ct. 1046, 1051 (1992). The Administrative Law Judge
(ALJ) determined that the ‘‘undue burden” test requires something more than a de minimis
impact on the affected state’s water quality. Petitioner’s Brief Appendix F at 102a, (No. 90-
1262).

65. Arkansas, 112 S. Ct. at 1051. The ALJ concluded that the plant’s discharge would
be de minimis at most because the changes suggested by the Oklahoma witnesses would be
unmeasurable, and the witnesses failed to consider the assimilative capacity of the river.
Petitioner’s Brief Appendix F at 103a. Thus, the ALJ held that the plant’s discharge would
not constitute an undue burden on the interstate waters. Id.

66. Arkansas, 112 S. Ct. at 1052.

67. Id. The detectable violation test requires a showing that the discharge would result
in a verifiable and measurable violation. Petitioner’s Brief Appendix G at 117a.

68. Arkansas, 112 S. Ct. at 1052.
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permit in spite of its objections.®” Arkansas appealed because the EPA
required compliance with a downstream state’s water quality standards.™
The Court of Appeals for the Tenth Circuit”™ addressed this issue by first
considering whether a pollution source must comply with the water quality
standards of all affected states.” The court analyzed the issue in light of
congressional intent,” judicial precedent,” and the statutory and regulatory
framework of the CWA.? The court concluded that the EPA must deny a
permit when the applicant’s discharge would violate the water quality
standards of the downstream state.”

69. Oklahoma v. EPA, 908 F.2d 595, 597 (10th Cir. 1990), rev’d stb nom. Arkansas v.
Oklahoma, 112 S. Ct. 1046 (1992).

70. Id.

71. Id. at 595. For a thorough analysis of Oklahoma v. EPA, see generally Bushong,
supra note 6 (arguing that Tenth Circuit’s ruling is correct because it comports with Congres-
sional intent by encouraging reduction of water pollution); Maurrasse, sx)pm note 5, at 1158-
77 (criticizing Tenth Circuit’s holding as contradictory to text and legislative history of CWA);
John Treangen, Note, Cleaning up the Clean Water Act: Oklahoma v. Environmental Protec-
tion Agency, 36 S.D. L. Rev. 739 (1991) (arguing throughout that Tenth Circuit’s holding
promotes interests and intent of CWA).

72. Oklahoma, 908 F.2d at 602-15.

73. See id. at 604-07 (examining whether Congress intended that source states comply
with water quality standards of downstream states). The Court exammed the legislative intent
in light of the purpose of the CWA. Id. The court focused on § lSll(b)(l)(C) of the CWA..
Although this implementation section lacks clarity, the court found the fact that the section
does not distinguish between the source and affected state important. Id. at 606. Furthermore,
the court concluded that unless source states comply with .the water quality of affected states,
a disproportionate burden will fall upon those dischargers within the affected state to prevent
violations of water quality standards. I/d. Finally, the court concluded that compliance with
an affected state’s water quality standards prevents ‘‘pollution shopping,"’ consistent with the
goals of Congress. Id.

74. See id. at 607-09 (distinguishing Milwaukee II and Ouellette). The court acknowledged
in its discussion of Ouellette that some language within the opinion prohibits the EPA from
requiring that a source state comply with the law of an affected state. Id. at 608. However,
the court noted that such language was dicta and thus not controlling. Id. Furthermore, the
court noted that Milwaukee II and Ouellette turned on state law questions, whereas Oklahoma
turned on the question of how to apply federally approved standards. Id.

75. See id. at 609-15 (examining plain language of CWA). The court found § 1341(a)(1)-
(2) persuasive. Id. at 609-10. The section states that if an affected state determines that a
discharge will affect the water quality, the affected state shall notify the source state and
request a public hearing. 33 U.S.C. § 1341(a)(1) (1988). Furthermore, the statute states that
the source state must condition the permit in a manner which shall ensure compliance with
applicable water quality standards. Jd. The court interpreted this provision as enabling the
affected state to ensure that the source will not violate the affected state’s water quality
standards. Oklahoma v. EPA, 908 F.2d 595, 610 (10th Cir. 1990), rev’d sub nom Arkansas
v. Oklahoma, 112 S. Ct. 1046 (1992).

The court also examined § 1365(h) of the CWA, which allows a governor to sue the
EPA to enforce an effluent limitation. 33 U.S.C. § 1365(h) (1988); Oklahoma, 908 F.2d at
614-15. The court determined that this section provided a remedy for an injurious impact on
that state’s water quality because ‘‘effluent limitations are not an end in themselves, but simply
a means to an end—the desired water quality.”” Oklahoma, 908 F.2d at 614.

76. See Oklahoma, 908 F.2d at 615 (holding that CWA and EPA regulations prohibit
discharge to navigable water unless discharge complies with all applicable water quality
standards).
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The court next considered whether the CWA'permitted a new discharge
into a currently degraded waterway. Although the parties did not raise the
issue,” the Tenth Circuit raised the issue sua sponte because the court
determined that the issue was of extreme importance.”® The court first
concluded that Oklahoma’s highest antidegradation standard applied because
Oklahoma had designated the Illinois River a scenic river.” The Tenth
Circuit next concluded that the EPA had misinterpreted and misapplied the
standard,®® and that the EPA therefore was arbitrary and capricious by
granting the Arkansas permit.®! Finally, the Tenth Circuit held that the
CWA prohibits further discharges into waterways that do not comply with
state water quality standards,®? and thus, the EPA should have denied the
permit because the Illinois River violated Oklahoma water quality stan-
dards.® ‘

The Tenth Circuit altered the federal-state balance by lessening the
power of the EPA and the upstream state and by strengthening the power
of the downstream state. Oklahoma required the source state to comply
with the laws of the downstream state.’ Furthermore, the decision limited
the EPA’s ability to interpret state water quality standards. Oklahoma held
that the CWA mandated a complete ban on discharges into a body of water
not currently in compliance with state water quality standards.®® This ban
eliminated EPA discretion to interpret whether a discharge would affect the
water when the water violated current quality standards.

B. The Supreme Court’s Decision

Arkansas and the EPA appealed, and the Supreme Court granted
certiorari.® The petitioners asked the Court to consider three issues: (1)

77. Hd. at 615-16.

78. Id.

79. Id. at 617.

80. Id. at 616. The Tenth Circuit interpreted the Beneficial Use-Antidegradation policy
to prohibit any degradation of the water quality of the scenic rivers. Id. at 618. The court
concluded that the ALJ erred by requiring Oklahoma to prove that the discharge would create
a nuisance rather than placing the burden upon the permit applicant. Id. at 620.

81. Id.

82. Id. The court justified its decision with testimony stating that the Illinois River could
not assimilate any further discharge because of its degraded condition. Id. at 620 n.39. In
addition, the court stated, ‘“‘once water quality standards in a stream were violated, additional
new discharges might be permitted indefinitely so long as each one would have an unmeasurable
individual impact.”’ Id. at 632.

83. Id. at 629. The Tenth Circuit made three determinations in reaching its decision. Id.
at 621. First, the court concluded that the record showed sufficient evidence to determine that
the Illinois River was degraded and violated Oklahoma’s water quality standards. Id. at 625.
Second, the court determined that the evidence showed that Fayetteville’s effluent would travel
downstream to the lllinois River. Id. at 627. Finally, the court concluded that ample evidence
showed that the Fayetteville effluent would contribute to the further deterioration of the river.
Id. at 629.

84. Id. at 615.

85. Id. at 615-20.

86. Arkansas v. Oklahoma, 112 S. Ct. 1046, 1052 (1992). The Court cited the importance
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whether the CWA requires the EPA to apply the water quality standards
of a downstream state;®” (2) whether the EPA has the authority to mandate
such compliance if the CWA does not require the agency to apply the
downstream state’s water quality standards;®® and (3) wﬁether the CWA
prohibits a further discharge into an already degraded v{/aterway if such
discharge yields effluent that reaches the degraded water.®® The Court chose
not to resolve whether the CWA requires the EPA to apply the water
quality standards of a downstream state.* The Court concluded that the
EPA decision to regulate compliance was reasonable, and therefore, the
issue of whether the CWA requires a source to comply with downstream
state water quality standards was relatively unimportant.®! )

As to whether the EPA has authority to require compliance with
downstream state standards, the Court concluded that the EPA regulations
requiring compliance were reasonable and within EPA statutory authority.”
The Court reasoned that the CWA gave the Administrator broad discretion
to institute requirements for NPDES permits,®* and that the regulations fell
within that statutory discretion® and were consistent with the general purpose
of the statute.® Arkansas argued that the application of Oklahoma standards
was inconsistent with OQuellette.¢ Arkansas contended that requiring com-
pliance with an affected state’s standards grants the affected state a much
greater role than the ‘‘subordinate’’ role specified in Quellette.”” The Court
rejected Arkansas’s argument, reasoning that Ouellefte pertained merely to
an affected state’s input into the permit process and did not constrain EPA

of the issue and the novelty of the Tenth Circuit’s decision as the reason for the grant of
certiorari. Id.

87. Id. at 1056.

88. Id.

89. Id.

90. Id.

91. Id. In addition, the arguments of the parties relied extensively on governing provisions
of both federal permits and state permits, and the Court deemed it unwise to analyze these
arguments when the case involved only a federal permit. /d.

92, Id.

93. Id. The Court noted the broad authority that the CWA gave to the EPA. Id. The
statute provides that the EPA shall prescribe conditions to assure compliance with the
requirements of the NPDES program and “‘such other requirements as he deems appropriate.”’
33 U.S.C. § 1342(a)(2) (1988). In addition the statute gave the EPA broad authority to oversee
state permit programs. Id. § 1342(d)(2).

94, Arkansas v. Oklahoma, 112 S. Ct. 1046, 1056 (1992).

95. Id. The general purpose of the statute is ““to restore and maintain the chemical,
physical, and biological integrity of the Nation’s waters.’” 33 U.S.C. § 1251 (1988). In addition
one of the CWA’s central objectives is the achievement of state water quality standards. Id.
§ 1311(b)(1)(C). The Court concluded that the EPA regulations are a well-tailored means of
achieving the stated goals and objectives. Arkansas, 112 S. Ct. at 1056.

96. Arkansas, 112 S. Ct. at 1056-57; see International Paper Co. v. Quellette, 479 U.S.
481, 490-91 (1987) (characterizing position of affected state as subordinate to source state
under CWA).

97. Arkansas, 112 S. Ct. at 1056-57.
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authority to require a source to comply with an affected state’s standards.®

The Court also rejected Arkansas’s argument that the EPA requirements
were inconsistent with the legislative history of the CWA and the federal-
state scheme that the CWA created.” The Court examined the legislative
history and found no congressional intent to preclude the EPA from
requiring compliance with affected states’ standards.!® The Court acknowl-
edged that the CWA balanced competing interests, but found the regulations
compatible with that balance.!® Therefore, the Court concluded that regu-
lations requiring compliance with downstream states’ standards were a
reasonable exercise of EPA discretion.!%

In addressing whether the CWA prohibited any additional discharge
into a waterway already in violation of existing water quality standards, the
Court rejected the Tenth Circuit’s categorical rule.!®® The Court concluded
that no precedent supported the categorical ban.!'® In addition the Court
concluded, contrary to the statutory interpretation of the Tenth Circuit,!®
that no provision of the CWA mandates such a ban.!% Moreover, the Court
noted that a categorical ban would frustrate the intent of the CWA because
it would prohibit construction of new plants with superior technology that
might improve existing conditions.!%

98. Id. at 1057.

99. Id. Arkansas contended that because the legislative history revealed no congressional
statement addressing whether downstream water quality standards should apply, Congress did
not intend to make downstream standards applicable to sources. Petitioner’s Brief at 19-20,
Arkansas v. Oklahoma, 112 S. Ct. 1046 (1992) (No. 90-1262). In addition Arkansas noted
that Congress had the opportunity to amend the CWA in 1987 to include a veto requirement
when a source would cause a substantial downstream violation, but chose to reject such a
requirement. Id. at 22-23.

100. Arkansas v. Oklahoma, 112 S. Ct. 1046, 1057 (1992).

101. Id.

102. Id. Generally, courts defer to an agency’s interpretation of a statute so long as the
interpretation