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FRANCES LEWIS LAW CENTER PROJECT

A FEDERAL RECOGNITION OF PERFORMANCE ART
AUTHOR MORAL RIGHTS*

“I’ll have these players
Play something like the murder of my father,
Before mine uncle: I’ll observe his looks;
I’ll tent him to the quick; if he but blench,
I know my course. . . . [Tlhe play’s the thing,
Wherein I’ll catch the conscience of the King.”’
Hamlet, act 2, sc. ii.

“‘Speak the speech, I pray you, as I pronounced it to You, trippingly
on the tongue.”
Hamlet, act 3, sc. ii.

A young playwright, enrolled in a college graduate program, writes a
two act play and directs and produces the initial performance of his work
for the annual college theater festival. Funny, energetic, and a bit weird,
his play is the hit of the festival. Subsequently, the playwright agrees to a
more elaborate and ‘“fully realized’’ production of his script, directed and
produced by a fellow graduate student. Halfway through the rehearsal
period, the playwright visits a rehearsal. He is shocked to discover that his
eccentric, funny work has been twisted into a turgid, overly serious ‘‘soap-
opera.”’ The playwright protests and demands that the director stage his
play in accordance with the manifest intent contained in the playwright’s
script. The director refuses, claiming the right to interpret and stage the
author’s play as the director sees fit. On opening night, prior to the
commencement of the play, the playwright disavows the production to the
discomforted audience.

Another example of college art students taking themselves too seriously?
Perhaps; however, the incident graphically illustrates a conflict between the
authors and interpreters of performance art! that extends well beyond the

* This article and accompanying model legislation were the product of a 1990-91
Frances Lewis Law Center fellowship awarded to the author. The author wishes to thank
Professors Doug Rendleman, Brian Murchison and Sally Wiant for their patience and invaluable
assistance. A special thank you is extended to Helen Konrad. Her thoughts and suggestions
have added immeasurable worth to this article.

1. For the purposes of this paper, ‘‘performance art’’ or “‘performing art’’ means a
fixed, self-contained artistic creation that also acts as its author’s intended guide for individuals
to perform the work. Examples of performance art include, but are not limited to, sheet
music, play scripts and video taped or filmed choreography. See J. MILLER, SUBSEQUENT
PERFORMANCES 34 (1986) (stating that text of work of performance art exists in two capacities:
(1) as guide to produce performance; and (2) as authenticating device whose purpose is to
provide system of identification that allows one to say that particular performance is instance
of work in question).
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academic environment. Indeed, the conflict between authors and interpreters
of performance art at one time or another has affected much of the
professional performance art community.2

One of the most dramatic manifestations of this conflict began in 1984
when the Boston American Repertory Theater (Boston ART) purchased the
rights to produce Samuel Beckett’s “Endgame.’’* Pursuant to these rights,
the Boston ART staged a production of ‘“Endgame’ that allegedly made
significant departures from Mr. Beckett’s script.* Instead of setting the play
in a bare, cell-like room, as specified in Mr. Beckett’s script, the Boston
ART set the play in an abandoned subway tunnel with a bombed out
subway car extending halfway across the stage.® The Boston ART also cast
two black actors to perform characters specifically described as white in
Mr. Beckett’s script. At one point during the play these actors froze silently
in place while their lines were spoken out over an amplified sound system
emanating from the rear of the theater.” Finally, instead of the specified
silence preceding the play’s beginning, the Boston ART added an overture
that Phillip Glass composed.? Beckett asserted that these changes violated
his rights as the author of ‘““Endgame.’”®

Mr. Beckett is not the only notable professional playwright to object
to novel interpretations of his works.!® Playwrights Sam Shepard and Edward
Albee strenuously have objected to certain productions of their respective
plays."! Nor are playwrights the only performance art authors that have
complained about subsequent recreations of their works.’? Recently the
Holst estate objected to a synthesized version of Holst’s ‘“The Planets,”’*?
and in 1948 two Russian composers brought suit against Twentieth Century-
Fox for using their symphonic music as a soundtrack to an ‘‘anti-russian’’
movie. !

2. See infra notes 3-14 and accompanying text (discussing various examples of conflict
between performance art authors and interpretive artists).
3. Freedman, Playwrights Debate Staging, N.Y. Times, Mar. 14, 1985, at C21, col. 1.

4. Garbus & Singleton, Playwright-Director Conflict: Whose Play Is It Anyway?,
Brooklyn L.J., Dec. 28, 1985, at 1, col. 3.

. Id. at 21, col. 3.

. Freedman, supra note 3, at C21, col. 1.

. Garbus & Singleton, supra note 4, at 2, col. 1.
. Freedman, supra note 3, at C21, col. 1.

. Id. at 21, col. 1.

10. See infra note 11 and accompanying text (discussing other playwrights who have
objected to interpretations of their plays).

11. See Freedman, supra note 3, at C21, col. 1 (Shepard disowns New York Shakespeare
Company production of his play ‘“True West”); N.Y. Times, Aug. 5, 1984, at 7, col. 1 (Albee
objects to stock company’s all male cast of “Who’s Afraid of Virginia Wolfe’’).

12. See infra notes 13-14 and accompanying text (discussing performance art authors,
other than playwrights, who have objected to interpretations of their works).

13. Moral Rights—Practical Perspectives, 14 CoLuM. J.L. & Arts 25, 51 (1989) [here-
inafter Practical Perspectives].

14. Shostakovich v. Twentieth Century-Fox Corp., 80 N.Y.S.2d 575 (Sup. Ct. 1948).
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The above described incidents all involve a conflict that pits performance
- art authors—playwrights, composers and choreographers—against the inter-
pretive artists—directors, conductors and choreogiaphers—who stage the
authors’ works.!* The authors of performance art are asserting a right to
control the use of their work to protect the artistic vision they have imbued
in their work, while the interpretive artists are claiming the right to control
the author’s work to communicate their own artistic vision.!®
This article will fully explore the nature of the contest for control
between the authors and interpreters of performance art. In addition the
article will attempt to arrive at a federal statutory resolution to the dispute.
More specifically, this article first will concern itself with accurately defining
the right that the authors of performance art are asserting.'” Second, the
article will explore some of the existing analogues for the author’s moral
right that presently exist within the American legal system.'’® Third, the
article will discuss the constitutional difficulties that are involved in any
federal statutory recognition of this author’s right.? Fourth, the article will
attempt to delineate fully the various interests involved in such a legislative
recognition.?® Finally, the article will conclude with a detailed discussion of
how these interests satisfactorily can be incorporated into specific statutory
provisions.?!

I. DEFINING THE PERFORMANCE ART AUTHOR’S ‘‘MorAL Ricat’’

Because all artists have impressed their thoughts and feelings, their
inner being, into their art, artists want to control the presentation of their
work.? Artists are not the only creators who materialize themselves in their
creations, but because the artistic mediums are subject to relatively few
constraints of economy, efficiency, and physical environment, artists can
inject more of their personalities into their creations than can the creator
of a drill press.® To restate the proposition, when an engineer uses the

15. See Hughes, The Philosophy of Intellectual Property, 77 Geo. L.J. 287, 347-48
(1988) (describing conflict between performance art authors and interpretive artists).

16. Id. at 347-48 (describing conflict between performance art authors and interpretive
artists). ‘

17. See infra notes 22-34 and accompanying text (defining right that authors of perform-
ance art are asserting).

18. See infra notes 35-154 and accompanying text (exploring American analogues to
performance art author’s moral right).

19. See infra notes 155-418 and accompanying text (dlscussmg constitutional difficulties
surrounding federal statutory recognition of the performance art author moral right).

20. See infra notes 419-44 and accompanying text (discussing various interests involved
in federal recognition of performance art author moral rights).

21. See infra notes 445-520 and accompanying text (discussing how involved interests
can be incorporated into specific statutory provisions).

22, See Amarnick, American Recognition of the Moral Right: Issues and Options, 29
CoprYRIGHT L. Symp. (ASCAP) 31, 36-37 (1983) (discussing artist’s act of impressing personality
into art).

23. Hughes, supra note 15, at 342.
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physical laws of the universe to design a successful drill press, the very
Newtonian laws that are the key to designing the drill press also are the
constraints that prevent the creator from instilling his own personality into
his creation.?* Conversely, when an artist uses his human spirit to guide his
creating, the constraints of economy, efficiency and physical environment
do not impede the impression of his personality into his artistic creation.?

The artist’s freedom to inject his personality into his art is a double-
edged sword, however. Because an artist’s art largely is free from the
constraints of economy, efficiency and physical environment, individuals
other than the artist can easily distort or change the art.?® If an individual
distorts or changes the artist’s art, then the individual changes the artist’s
manifestation of his personality, and thereby wounds the artist’s feelings.?”
Thus, the plethora of personality in art, in concert with the fragility of its
manifestation explains why artists attempt to coatrol the presentation of
their art and justifies recognition of the unique right of artists to protect
the manifestations of their personalities from distortion by others: an artist’s
moral right.28

24. See id. at 342-43 (describing constraints of economy, efficiency and physical envi-
ronment that affect creation of intellectual property).

25. However, cultural limitations may govern the course and form of an artist’s creations.
See BLOTNER, Continuity and Change in Faulkner’s Life and Art, in FAULKNER & IDEALISM
15 (1983) (discussing effect of cultural conditions on form and course of William Faulkner’s
writings).

26. See Hughes, supra note 15, at 342-43 (describing constraints of economy, efficiency
and physical restraints that affect creation of intellectual property). Because performance art
only is realized fully through the contributions of individuals other than the author, such as
directors, conductors, choreographers, actors, musicians and dancers, the risk of distortion is
acute especially for the author’s of performance art. See J. MILLER, supra note 1, at 33
(stating that performance art is only complete when performed).

27. See Amarnick, supra note 22, at 37 (citing Radojkovic, The Legal Character of
“Moral Right,”” COPYRIGHT 203 (1965)).

28. See id. (describing author’s manifestation of his personality into his art); Hughes,
supra note 15, at 342-43 (describing constraints on creation of intellectual property). This
conception of the moral right is essentially a recognition that distortions to an artist’s work
harm the artist’s psyche. See Amarnick, supra note 22, at 37 (describing effect of distortion
on artist) (quoting Note, Protection of Artistic Integrity: Gilliam v. American Broadcasting
Companies, 90 Harv. L. Rev. 473, 477 (1976)). This approach is distinct from that taken by
many commentators and national legislative schemes that link moral rights to the artist’s
economic interests in his work. See S. LADAS, THE INTERNATIONAL PROTECTION OF LITERARY
AND ARTISTIC PROPERTY, 576 (1938) (describing economic conception of moral rights); S.
RIckETsON, THE BERNE CONVENTION FOR THE PROTECTION OF LITERARY AND ARTISTIC WORKS:
1886-1986 473-74 (1987) (describing economic conception of moral rights); Note, Protection
of Atrtistic Integrity: Gilliam v. ABC, 90 Harv. L. Rev. 473, 477 (1976) (same). The economic
approach to moral rights attaches approbation only to those distortions that decrease the
marketability of an artist’s work. See Amarnick, supra note 22, at 37 (same). Further, the
economic approach measures decreases in an artist’s marketability by measuring the harm to
the artist’s reputation resulting from a distortion to the artist’s art. See id. (same).

Supplying a remedy that redresses distortions harming the artist’s economic interests
tangentially may prevent harm to the artist’s psyche. See id. (noting close relationship between
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Theorists have broken the moral right into a multiplicity of subparts,
but for the purposes of this article, the moral right will be divided only
into rights of paternity and integrity.?® Such a subdivision accords with the
terms of the Berne Convention (Berne),*® which the United States Congress
adopted in part on October 12, 1988.3! The paternity right encompasses the
artist’s right to be known as the author of his work.32 Commentators further
subdivide the paternity right into the artist’s right to prevent others from
being named the author of his work, and conversely, the right to prevent
others from falsely attributing authorship to the artist of art that the artist
has not created.’® The right of integrity encompasses the artist’s right to
prevent others from making deforming changes to his work.3

moral interests and economic interests). However, the scope of protection that the economic
approach to moral rights affords is more limited than the personality approach to moral
rights. See id. (recognizing artists’ difficulty in obtaining relief based upon economic approach).
Due to the slight market demand for most art, many artists lack an ascertainable artistic
reputation. See Davis, Fine Art and Moral Rights: The Immoral Triumph of Emotionalism,
17 HorstrA L. REV. 317, 358 (1989) (describing difficulties in measuring artist’s reputational
damage). Thus, under most economic moral right schemes, artists will not possess a recognizable
economic interest in their work. See id. (same); see also Tamarind Lithography Workshop,
Inc, v. Sanders, 143 Cal. App. 3d 576-77, 578, 193 Cal. Rptr. 409 (1983) (observing difficulty
in quantifying lost profits when film owner refuses to give film producer contracted screen
credit). As a result, though a distortion still will harm an artist’s psyche, the artist will lack
the means to redress the distortion. Id. A personality based approach to moral rights redresses
any distortion that harms the artist’s psyche, independent of any existing economic interest of
the artist. See Amarnick, supra note 22, at 37 (describing personality approach to moral
rights); Davis, supra, at 358 (describing difficulties in measuring artist’s reputational damage).

29. Traditionally, the moral rights doctrine has encompassed two additional rights: The
right of disclosure and the right of withdrawal. See 2 M. NMMER & D. NIMMER, NIMMER ON
CorYRIGHT: A TREATISE ON THE LAwW OF LITERARY, MUSICAL AND ARTISTIC PROPERTY, AND
THE PROTECTION OF IDEAS § 8.21[A], at 8-248 (1990) [hereinafter M. Nmzr] (describing right
of withdrawal and disclosure). The right of disclosure gives the artist the right, prior to the
time he places his art into public circulation, to determine both the form of the art and the
time and manner that the art will be disclosed. See Kwall, Copyright and the Moral Right: Is
an American Marriage Possible?, 38 VaND. L. Rev. 1, 5 (1985) (citing Sarraute, Current
Theory on the Moral Right of Authors and Artists Under French Law, 16 AM. J. Comp. L.
465, 467 (1968)). The right of withdrawal encompasses the artist’s right to withdraw a work
from public circulation if it no longer represents the views of the artist. See M. NmMMER,
supra, at 8-248 (describing right of withdrawal).

30. Berne Convention (Paris Text), art. 6bis(1) [hereinafter Berne]. Article 6bis(1) of the
Berne Convention states:

Independently of the author’s economic rights, and even after the transfer of said

rights, the author shall have the right to claim authorship of the work and to object

to any distortion, mutilation, or other modification of, or other derogatory action

in relation to, the said work, which shall be prejudicial to his honor or reputation.

31. Berne, Convention Implementation Act of 1988, Pub. L. No. 100-568, § 3(b), 102
Stat. 2853, 2853-54 (1988) [hereinafter BCIA].

32. M. NnasER, supra note 29, § 8.21[A][1], at 8-248.

33. Id.

34. Id.
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II. PROTECTING THE MORAL RIGHTS OF PERFORMANCE ART AUTHORS—
THE SUFFICIENCY OF AMERICAN ANALOGUES

Europe and a large part of the Third World long have incorporated
into their respective common-law and legislative schemes some form of
moral rights protection for artists, including the authors of performance
art.’ Within America, however, legal recognition of the moral rights doctrine
has been much more recent and limited in scope.?® State and federal courts
never have recognized artists’ moral rights.?” State legislatures have recog-
nized the doctrine, but they have limited its reach to the creators of visual
art.® Congress has followed the lead of these state legislatures and limited
its recognition of moral rights to the creators of visual art.?® Thus, within
the United States, a performance art author finds no explicit, legal recog-
nition of his moral rights.*®

When Congress enacted the Berne Convention in 1988, it had the
opportunity to institute the kind of inclusive moral rights protection that

35. See Kwall, supra note 29, at 97-100 (listing scope of moral rights protection in 35
countries).

36. See infra notes 37-40 and accompanying text (citing state and federal law that has
accorded moral rights protection to visual art artists).

37. See Vargas v. Esquire, 164 F.2d 522, 526 (7th Cir. 1947) (noting lack of persuasive
case law supporting notion of moral rights); Shostakovich v. Twentieth Century-Fox Film
Corp., 196 Misc. 67, 70-71, 80 N.Y.S.2d 575, 578-79 (1948) (explaining difficulty in applying
doctrine of moral right), aff’d, 275 A.D. 692, 87 N.Y.S.2d 430 (1949). But ¢f. Community
for Creative Non-Violence v. Reid, 846 F.2d 1485, 1498-99 (D.C. Cir. 1988) (suggesting that
if individual excessively mutilates or alters creator’s work, creator may have enforceable non-
economic rights); Gilliam v. ABC, 538 F.2d 14, 24-25 (2nd Cir. 1976) (considering implicit
support for artist’s integrity rights). See also infra note 73 (explaining construction of Gilliam
recognizing author’s moral right).

38. See Car. Civ. CopE § 987(b)(2) (West Supp. 1991) (granting paternity and integrity
rights to creators of “‘original painting, sculpture, or drawing, or an original work of fine art
in glass); ConN. GEN. STAT. ANN. § 42-116s (West 1991) (granting paternity and integrity
rights to creators of visual art including, but not limited to, ‘‘drawing; painting; sculpture;
mosaic; photograph‘‘); LA. REv. STAT. ANN. § 51:2152 (West 1987) (granting paternity and
integrity rights to creators of any ‘‘work of visual or graphic art*); Me. Rev. StaT. tit. 27,
§ 303(1)(D) (1988) (granting paternity and integrity rights to creators of ‘“‘any original work
of visual or graphic art*); Mass. GEN. Laws ANN. ch. 231, § 85S(b) (West Supp. 1991)
(granting paternity and integrity rights to creators of ‘‘any original work of visual or graphic
art of any media‘‘); N.J. STAT. ANN. § 2A:24A-3¢ (West 1987) (granting paternity and integrity
rights to creators of ‘‘any original work of visual or graphic art*‘); N.Y. Arts & CULT. A¥FF.
Law § 11.01.9 (McKinney 1991) (granting paternity and integrity rights to creators of any
“painting, sculpture, drawing, or work of graphic art, and print*‘); PA. STAT. ANN. tit. 73, §
2102 (Purdon Supp. 1991) (granting paternity and integrity rights to creators of an ‘“‘original
work of visual or graphic art’’); R.I. GEN. Laws § 5-62-2(¢) (1987) (granting paternity and
integrity rights to creators of ‘“any original work of visual or graphic art”).

39. See Visual Artists Rights Act of 1990, Pub. L. No. 101-650, § 601, 104 Stat. 5128
(1990) [hereinafter JIA] (according visual artists moral rights). Congress’ 1990 enactment of
moral rights legislation for visual artists has been the sole federal recognition of the moral
rights doctrine, See id. (limiting federal moral rights protection to visual artists).

40. See supra notes 36-39 and accompanying text (discussing limited extent of American
moral rights recognition).

41. BCIA, supra note 31, at 2853-54.
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would have encompassed the moral rights of performance art authors.®
Specifically, Congress could have given full effect to the complete text of
Berne, including section 6bis(1), the moral rights provision protecting the
paternity and integrity rights of all artists.** Instead Congress chose to adopt
Berne without giving effect to section 6bis(1), stating that section 6bis(1)
did not expand or reduce any right of an author to assert attribution or
integrity rights.* Congress justified its limitation on its enactment of Berne
with the rationale that existing American statutory and common-law already
accorded moral rights protection equivalent to that accorded by section
6bis(1).4

The limitations that Congress placed on its enactment of Berne have
forced authors of the performing arts to find moral rights protection in the
statutory and common-law that Congress described as analogues to moral
rights.* These moral rights analogues include causes of action for breach
of contract, libel, invasion of privacy, unfair competition and copyright
infringement.*” Despite Congress’ apparent belief in the sufficiency of these
analogues, commentators uniformly have found them ill-equipped to prop-
erly protect artists’ moral rights.*® Because unfair competition, breach of
contract and copyright infringement actions particularly are prevalent in the
context of the performance arts, the ability of these analogues to protect
the personality interests of performance art authors deserves closer atten-
tion.*

42, See Berne, supra note 30, at 6bis(1) (containing language establishing integrity and
paternity rights provisions).

43. See id. (same).

44. BCIA, supra note 31, at 2853-54.

45. See Final Report of Ad Hoc Working Group on U.S. Adherence to the Berne
Convention, 10 CoLum. J.L. & Arts 513, 555 (1986) (stating that U.S. provides moral rights
analogues sufficient to comply with paternity and integrity provisions of Berne) [hereinafter
Final Report].

46. See id. (insisting that United States provides moral rights analogues sufficient to
comply with paternity and integrity provisions of Berne).

47. See M. NIMMER, supra note 29, § 8.21[B], at 8-257 (noting causes of action recognizing
substance of moral rights); Kwall, supra note 29, at 18 (same); Note, Author’s Moral Rights
in the United States and the Berne Convention, 19 STETsoN L. Rev. 202, 212 (1989) (same).

48. See M. NmMMER, supra note 29, § 8.21[B], at 8-257 (stating that “‘it may not be said
that . .. [the development of analogues for moral rights] has brought to America authors
moral rights protection in the full bloom of its European counterpart’’); Amarnick, supra note
22, at 61 (noting that “‘it is necessary to remember that American protection [of moral rights]
is a melange of doctrines and statutes whose goals are not specifically those of giving recognition
to’ artist’s personality interests in his work); Kwall, supra note 29, at 37 (recognizing that
“‘copyright law cannot function as an adequate moral right substitute’’); Note, Artists’ Rights
in the United States: Towards Federal Legislation, 25 Harv. J. oN LEcIs. 153,, 180 (1988)
[hereinafter Note] (stating that *‘all that American creators currently possess to protect their
rights in their work is a patchwork of federal and state actions that do not nearly approximate
the cohesive protections that would be afforded by an explicit amendment to the copyright
laws providing artists with moral rights protection’’) (citing Amarnick, supra note 22, at 60~
71). .

49. See Garon, Director’s Choice: The Fine Line Between Interpretation and Infringement
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In general, of all artists, performance art authors have the closest
approximation to a contractual form of moral rights when they contract
with interpretive artists and producers.’® At least some performance art
authors, as a group or individually, have the bargaining power to reserve
expressly in the assignments or licenses for their works the right to prevent
distortion or truncation of their works—a contractual right analogous to
the performance art author’s right of integrity.s! Courts have long recognized
and enforced such express reservations.

An example of such an express reservation is the prohibition against
distortion or truncation contained in the ‘““Approved Production Contract”
(APC), a contract used by playwrights belonging to the Dramatist Guild.s
The APC is a mandatory contract between the playwright and the producer
that governs the first production of the playwright’s script.’® The contract
provides that no interpretive artist or producer can make changes to the
playwright’s script without the playwright’s prior approval.’s Further, the
APC specifies that the playwright does not have to be reasonable in refusing
to make such changes to his script.’® Similar to the playwright’s APC
provisions, choreographers often enter into contractual agreements with
producers and interpretive artists that reserve quasi-integrity and paternity
rights.’” For instance, these choreography contractual agreements typically

of an Author’s Work, 12 CoLruMm, J.L. & Arts 277, 287-303 (1988) (discussing value of
copyright, unfair competition and contract law to playwrights); Singer, In Search of Adequate
Protection for Choreographic Works: Legislative and Judicial Alternatives vs. The Custom of
the Dance Community, 38 U. MiaM1 L. Rev. 287; 295-97 (1984) (discussing value of copyright
and contract law to choreographers).

50. See infra notes 51-52 and accompanying text (discussing strong contractual provisions
against alterations existing within performance art industry).

51. See Garon, supra note 49, at 278 (stating that Broadway playwrights often have
strong contractual protections against alterations due to mandatory Dramatist Guild contract);
Singer, supra note 49, at 294-95 (stating that choreographer’s licensing agreement often will
have provision forbidding alterations to choreographer’s work); Practical Perspectives, supra
note 13, at 43 (stating that Broadway playwrights often have strong contractual protections
against alterations due to mandatory Dramatist Guild contract).

52. See Manners v. Famous Players-Lasky Corp., 262 F. 811, 815 (1919) (stating that
provision of contract licensing play for movie adaptation, providing that, ‘‘no alterations,
eliminations, or additions to be made in the play without approval of the author,” prohibits
changes that constitute substantial deviation from locus of play, or order and sequence of
development of plot); Royle v. Dillingham, 53 Misc. 383, 385 (Sup. Ct. 1907) (providing that
license authorizing production of play that provides ‘‘no changes or alterations in the said
play . .. shall be made without consent of the [author]”, held to permit injunction against
licensee from making unauthorized changes and modifications in text and structural arrange-
ment of play).

53. Garon, supra note 49, at 278.

54, Id.

55. Id.

56. Id.

57. See Singer, supra note 49, at 294-95 (describing terms of choreographer licensing
agreement).
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reserve the choreographer’s right to forbid any alteration to his work without
his prior approval.s®

While the above described contractual provisions appear to protect the
personality interests of the performance art author, at best, reliance on
contract is a chewing gum and bailing wire approach to protecting these
interests.’® The principal difficulty with the contractual analogue is that
economic forces compel even the authors of performance art to waive their
personality rights,® and the courts consistently have upheld such waivers.s!
In addition the entrepreneurs of the performance art industry have a decided
bargaining advantage that performance art authors find hard to counter.®
Organizations such as the Dramatist Guild may provide effective contractual
protection for the artist’s personality interests,® however, these protections
are only available to Dramatist Guild’s members.®* Additionally, the vast
majority of choreographers and composers do not belong to any comparable
organization.5® Thus, most performance art authors are placed in an unequal
bargaining position with respect to protecting their personality interests and,
as a result, are forced to waive their rights.ss

Even if a performance art author manages to secure contractual pro-
visions protecting his personality interests, the author still faces the difficulty
of protecting his personality interests from the virtually unlimited number

58. Id. at 295.

59. See infra notes 60-88 and accompanying text (describing difficulties in using contact
law as analogue for performance art author moral rights).

60. See Kwall, supra note 29, at 27 (stating that ‘“‘unknown creators face disparity of
bargaining power that frequently results in loss of protections’’); Singer, supra note 49, at 296
(stating that choreographer may not possess bargaining power to insure sufficient contractual
provisions); Practical Perspectives, supra note 13, at 43 (stating that economic pressures often
force playwrights to consent freely to changes despite reservation of strong contractual rights).

61. See Autry v, Republic Prods., 213 F.2d 667, 669 (9th Cir.), cert. denied, 348 U.S.
858 (1954) (holding that licensing agreement that allows licensee to cut, edit and otherwise
revise in any manner, to any length and for any purpose, prevents licensor from bringing
claim for such editing); Granz v. Harris, 198 F.2d 585, 588 (2d Cir. 1952) (holding that
contract for sale of master recordings, encoded in 78 format, allowed assignee to issue copies
of master recording in 33 format); Vargas v. Esquire, 164 F.2d 522, 525-26 (7th Cir. 1947)
(holding that where artist sells copyright to his art and assigns use of his name in connection
with art and all rights with respect to his name, including but not limited to right to dispose
of his name, the artist has no interest that allows him to assert right to attribution).

62. See Kwall, supra note 29, at 27 (stating that performance art authors often have
disparate bargaining power that makes it difficult to obtain protective provisions). The
performance art entrepreneur possesses a strong bargaining position versus performance art
authors due to the vast amount of performance art that is available to the entrepreneurs. See
also C. Gropm, It Wourp BE So Nice Ir You WEReN’T HErRE 183-84 (1989) (describing
screenwriter’s difficulties in trying to get his screenplays and plays produced).

63. Garon, supra note 49, at 278 n.7.

64. Id.

65. See Singer, supra note 49, at 293-94 (stating that interpretive artist and producing
organizations directly negotiate contracts with choreographer or choreographer’s representative).

66. See Kwall, supra note 29, at 27 (noting court’s reluctance to extend protections on
contractual basis); Singer, supra note 49, at 296; Practical Perspectives, supra note 13, at 43
(noting economic pressures that prevent author from exercising control over work).
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of wrongful acts falling outside the specific terms of the contract.s’ For
example, absent an express contractual provision prohibiting a particular
form of modification, the courts will follow one of two equally nonbeneficial
courses.® They either will rely on the custom prevailing in the performance
art industry to evaluate liberally the suitability of modifications falling
outside the contractual terms,® a determination that obviously will favor
the interpretive artist, or the courts simply will allow the modification
because the contract does not expressly prohibit that particular type of
change.”

To further illustrate, a licensing agreement between the author and a
producer may prohibit modifications to the dialogue of a play, the chore-
ography of a ballet or the score of an orchestral work. However, a skillful
artist performing the work could make dramatic interpretive changes that
would not modify the *‘text’’ of the work in any way.” For instance, an
interpretive artist could turn a tragic work into a farce merely by exagger-
ating the emotional range of his performance or by speaking his lines with
an unintended irony.”> While the ‘‘modifications’® might harm the author’s
personality interests, the changes may be .beyond the purview of contract
law, due to the omission of an express prohibition against changing the
tone of the work.”

67. See infra notes 69-81 and accompanying text (describing difficulties performance art
authors face when attempting to enforce contractual provisions protecting moral rights).

68. See supra notes 61-67, supra notes 69-71 and accompanying text (discussing judicial
approaches to contractual provisions protecting performance art author’s moral rights).

69. See Preminger v. Columbia Pictures Corp., 269 N.Y.S.2d 913, 915 (1966) (holding
that because license to distribute film for television makes no prohibition against cutting film
for television, distributor could cut in accordance with custom prevailing in trade and industry);
Stevens v. National Broadcasting Co., 270 Cal. App. 2d 886 (1969) (failing to find specific
grant of rights to prevent assignee from deleting portions for television, court only enjoined
editing that would constitute severe emasculation or material distortion).

70. See McGuire v. United Artists Television Prod., Inc., 254 F. Supp. 270 (S.D. Cal.
1966) (holding that where contract for sale transferred all of artist’s rights, title and interest
in film, nothing barred owner from cutting film for television to accommodate commercials).

71. See S. RICKETSON, supra note 28, at 468-69 (noting that competent actor can transform
farce into tragedy).

72. Id.

73. Some commentators have suggested that the 1976 United States Court of Appeals
for the Second Circuit opinion, Gilliam v. American Broadcasting Co., Inc., 538 F.2d 14 (2d
Cir. 1976), radically may have diverted from the traditional contract rule that a court will
only give effect to an express provision in a licensing agreement between an author and a
producer. M. NIMMER, supra note 29, at 260; Kwall, supra note 29, at 21. These commentators
suggest that Gilliam may stand for the proposition that where a contractual agreement between
a copyright owning author and a producer is silent as to the personality rights of the author,
specifically the author’s integrity rights, the author will retain those integrity rights. M.
NmMER, supra note 29, at 260-61; Kwall, supra note 29, 21 & 34-35.

In Gilliam the Monty Python comedy group wrote and delivered copyrighted scripts to
the British Broadcasting Corporation (BBC) in accordance with an agreement providing that
no significant changes could be made to the scripts without the express permission of Monty
Python. 538 F.2d at 17. The agreement further provided that Monty Python retained all rights
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Assuming that performance art authors do have the bargaining power
and the legal acumen to draft effective contractual provisions to protect
their personality interests, the enforcement of these contractual rights will
continue to remain difficult for most authors.” First, the cost of pursuing
a breach of contract action prevents most artists from enforcing what
contractual protections they do have.” Second, the remedies available to a
performance art author for breach of a contract are limited and possibly
ineffective.”® The typical award for breach of contract is compensatory

not expressly granted in the agreement. /d. The BBC subsequently assigned a completed Monty
Python program to Time Life Films who then distributed the program to the American
Broadcasting Corporation (ABC) for American broadcast. Id. at 17-18. In accordance with
the terms of the BBC/Time Life contract, permitting substantial editing of the program, ABC
excised 24 minutes from the 90 minute program. Jd. The Second Circuit ultimately held that
ABC infringed on Monty Python’s common law copyright in its script because Monty Python
had not empowered BBC and its sublicensees ‘‘to alter’’ the program “‘once made.”” Id. at
21. Thus, by significantly editing the Monty Python program, ABC exceeded the scope of the
license that Monty Python indirectly granted ABC through BBC and Time Life Films. Id.

One reading of Gilliam is that because Monty Python expressly reserved all rights not
expressed in its agreement with BBC, it retained the right to prohibit any significant changes
to programs derived from its script. Kwall, supra note 29, at 21 & 34-35; see also Gilliam,
538 F.2d at 22 (stating that because screenwriter’s agreement explicitly retains all rights not
granted by contract, omission of any terms concerning alterations in program after recording
must be read as reserving to licensor exclusive authority for such revisions). Such a reading
of Gilliam does not suggest that the Second Circuit deviated from the accepted principle of
contract law that retained rights must be reserved expressly in the contract.

Professor Nimmer, however, finds the reservation clause in the Monty Python/BRC
agreement irrelevant and reads Gilliam in a broader fashion. M. NmMMER, supra note 29,
§ 8.21[C], at 8-260 n.63. “[Albsent an express authorization to make changes, the license to
. . . perform is limited to . .. performance in the form in which the authors wrote the work,
so that a material departure from such form goes beyond the terms of the license, and hence
results in an infringement of [copyright].” Id. at 260-61. Such a reading does two things.
First, it recognizes that authors who retain their copyrights essentially have some form of an
integrity right that prohibits mutilations to the author’s work. Secondly, Professor Nimmer’s
reading of Gilliam turns the express reservation rule on its head by suggesting that, absent a
provision to the contrary, when an author confers a performance license for the work that is
silent as to the author’s integrity rights, the license only confers the right to perform the piece
as supplied. Jd. The right to mutilate the work remains solely with the copyright owning
author. Id. at 261. .

Even if one accepts Professor Nimmer’s reading of Gilliam, the case’s usefulness to
performance art authors is limited. Gilliam links the author’s integrity right to the author
owning the work’s common law copyright. See Gilliam, 538 F.2d at 21 (stating that ‘“‘we find
therefore, that unauthorized editing of the underlying work, if proven, would constitute an
infringement of the copyright’’). Thus, absent copyright ownership, Gilliam may not afford a
performance artist any integrity right. Id. Certainly Gilliam does not hold that the author will
have such a right if the contract between the author and the producer is silent with regard to
making significant changes to the work. Id.

74. See infra notes 75-81 and accompanying text (describing difficulties facing perform-
ance art author trying to enforce contractual provisions that protect author’s moral rights).

75. Singer, supra note 49, at 296.

76. See infra notes 77-81 and accompanying text (describing limited usefulness of remedies
for breach of contract).
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damages based on some kind of lost profits analysis.”” In many cases, a
paternity or integrity rights violation causes serious harm to the author’s
personality interests but results in little or no quantifiable lost profits for
the author.” While injunctive relief may be available,” such relief could
create serious First Amendment difficulties®® and could be extremely destruc-
tive for the fragile entrepreneurial aspects of the performance art industry.8

Similar to the illusionary protections of contract law, federal copyright
law initially appears to afford substantial protection to the performance art
author’s personality interests.®? These protections basically take the form of
two copyright privileges: the exclusive rights to do and authorize the (1)
public display and performance of the copyrighted work® and (2) derivative
works based on the copyrighted work.* In addition to these two basic
statutory rights, commentators have suggested that Gilliam v. American
Broadcasting Co., Inc.® recognized a third ‘‘integrity type’’ right that
authors have in their copyrighted works——the right to prevent unauthorized
mutilations to their works.%6

Commentators have argued that, in a number of fashions, these statu-
tory and common-law copyright protections approximate moral rights pro-
tection for authors of performance art.?” First, an author who has granted
a performance license can bring an action for copyright infringement if the
licensee performs such a modified version of the author’s work that it
constitutes a derivative version®® of the author’s work.® In effect the licensee

77. See J. CALAMARI & J. PErRm10, CONTRACTS, § 14-4 (3rd ed. 1987) [hereinafter J.
CALAMARI].

78. See Tamarind Lithography Workshop v. Sanders, 143 Cal. App. 3d 571, 578, 193
Cal. Rptr. 409, 412 (Cal. Ct. App. 1983) (noting that lost profits are difficult to quantify
when film owner refused to give film producer contracted screen credit).

79. See id. at 578, 193 Cal. Rptr. at 412 (ordering film owner to abstain from showing
film until owner gave film’s producer his contracted screen credit); see also J. CALAMARI,
supra note 77, at § 16-1.

80. See infra notes 289-299 and accompanying text (discussing potential First Amendment
difficulties ensuing from enjoining moral rights violations).

81. See Amarnick, supra note 22, at 40 & 53 (discussing effect of injunctions on
performance art industry); see also infra notes 294-299 and accompanying text (discussing
economic hardship on performance art industry from enjoining moral rights violations).

82. See infra notes 83-92 and accompanying text (discussing protections copyright law
affords performance art author’s moral rights).

83. 17 U.S.C. § 106(4) & (5) (Supp. 1990).

84. 17 U.S.C. § 106(2) (Supp. 1990).

85. 538 F.2d 14 (2d Cir. 1976).

86. M. NIMMER, supra note 29, § 8.21[C], at 8-260; Kwall, supra note 29, at 41; see
also Gilliam, 538 F.2d at 21; supra note 73 (describing implications of Gilliam holding).

87. Kwall, supra note 29, at 39-56; Singer, supra nofte 49, at 297; M. NMMER, supra
note 29, § 8.21[C}], at 8-258.

88. Title 17 U.S.C. Section 101 (Supp. 1990) defines a derivative work as a “‘work based
upon one or more preexisting works, such as a translation, musical arrangement, dramatization,
fictionalization, motion picture version, sound recording, art reproduction, abridgement, con-
densation, or any other form in which a work may be recast, transformed, or adapted.” 17
U.S.C. § 101 (Supp. 1990). A derivative version of an original work of performance art could
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would be infringing on the author’s right to perform derivative versions of
his work.® Second, significant mutilations to the author’s work, not rising
to the level of a derivative version, might be prohibited by Gilliam as
exceeding the scope of the performance license.” Finally, where an author
has granted a license to perform a derivative version of his work, modifi-
cations beyond those necessary. to make a derivative version, pursuant to
Gilliam, could constitute a violation of the author’s right to prevent muti-
lation to his work.”

While these theories of copyright infringement appear to be powerful
analogues for moral rights, in practice their protections are problematic.%
Most notably, the weak economic position of many performance art authors
may force them to sell their copyrights.* Obviously, without the copyright
to their work, authors will not have access to the protections of the copyright
laws.”* In addition to assigning their copyrights, performance art authors

include a revival or restaging of a choreographic work made to accommodate modern dancers
or modern dance styles. Singer, supra note 49, at 305.

89. Singer, supra note 49, at 305; Comment, The United States Joins the Berne Con-
vention: New Obligations for Authors’ Moral Rights?, 68 N.C.L. Rev. 363, 379 (1990).

90. Kwall, supra note 29, at 40.

91. M. NmaMER, supra note 29, § 8.21[C], at 8-258; Kwall, supra note 29, at 41; see
also Gilliam v. American Broadcasting Co., Inc., 538 F.2d 14, 23 (2d Cir. 1976) (defendant’s
extensive editing constituted copyright infringement); supra note 73 (discussing commentator’s
interpretations of Gilliam).

92. Kwall, supra note 29, 40-47; see also Gilliam, 538 F.2d at 23 (while licensees can
edit to slight extent to arrange for presentation of licensor’s work, licensee’s extensive editing
constituted copyright infringement); supra note 73 (discussing commentator’s interpretations
of Gilliam). :

93. See infra notes 94-119 and accompanying text (explaining why copyright protections
for copyright are problematic).

94. See Practical Perspectives, supra note 13, at 43 (recognizing economic pressures
under which authors work).

95. See Kwall, supra note 29, at 47 (questioning whether playwright would have protec-
tions of copyright law if he sold his copyright). This statement must be qualified by the
proviso that if a performance art author sells his copyright in return for a share of the royalties
that the work generates, the author still may be able to avail himself of the protection of the
copyright laws. Id. at 49. Pursuant to 17 U.S.C. § 501(b), the beneficial owner of a copyright
can institute an action for any infringement of the copyright. 17 U.S.C. § 501(b) (Supp. 1990).
Commentators and some courts have taken the view that the members of Congress intended
beneficial owners to encompass authors who, while no longer owning their copyrights, receive
royalties for their works. Kwall, supra note 29, at 49; see also, e.g., Cortner v. Israel, 732
F.2d 267 (2d Cir. 1984) (authors of musical work who assigned copyrights in work in exchange
for payment of royalties may sue for infringement of their beneficial interest in their copyrights);
Kamakasi Music Corp. v. Robbins Music Corp., 534 F. Supp. 69 (S.D.N.Y. 1982) (holding
that singer Barry Manilow’s transfer of certain copyrights in his songs to music corporation
in exchange for royalty payments did not preclude action for copyright infringement, given
Manilow’s status as beneficial owner of copyright).

The principle difficulty with the beneficial owner argument is that if the author transfers
his copyright for a one-time fee, rather than a percentage of the royalties, the author might
not qualify as a beneficial owner. See Cortner, 732 F.2d at 271 (holding that when author
assigns copyright title to publisher in exchange for payment of royalties, equitable trust
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may also forgo the protections of the copyright laws by failing to register
their works, a common event in some areas of the performance arts.® In
part these performance art authors fail to register because they are skeptical
about the usefulness of copyright registration.”” The United States has
conceived and formulated its copyright law primarily to protect a creator’s
economic interests in his intellectual property.® Where intellectual property
has little economic potential, as does most performance art,” its authors
have little motivation to seek out copyright protection for their property.!®

Another reason why performance art authors have not sought copyright
protection for their works hinges on copyright law’s historical biases against
certain types of performance art.!®! Congress’ slow recognition of chore-
ography as an independent art form, one that could be registered under the
federal copyright laws, illustrates this bias.!? Congress did not consider
dance an independent art form, copyrightable under federal law, until 1976
when Congress enacted the 1976 Copyright Act.! Prior to 1976 federal
copyright law treated dance as a subspecies of drama.!® This inaccurate
classification prevented choreographers from registering their works unless
their choreography depicted some story or emotion.!s Because much dance
lacks such elements,'® many choreographers could not register their works.!?

relationship is established between two parties, giving author standing to sue for copyright
infringement); Kamakasi Music, 534 F. Supp. at 74 (stating that where author transfers legal
title to the copyright in exchange for royalties based on sales, author is beneficial owner).
Thus, the author would not have the protections of the copyright laws. See Cortner, 732 F.2d
at 271 (same); Kamakasi Music, 534 F. Supp. at 74 (same). One commentator has suggested
that authors ‘‘presumably would not transfer their copyrights absent some type of royalty
arrangement.’’ Kwall, supra note 29, at 49. However, in view of the weak bargaining position
that most performance art authors have versus performance art entrepreneurs, one might
question the validity of this presumption. See Singer, supra note 49, at 296 (stating that
performance art authors may not possess bargaining power to insure sufficient contractual
protections). While courts might expand the meaning of beneficial interest to encompass all
performance art authors who have transferred their copyrights, no court presently has so
ruled. Kwall, supra note 29, at 49.

96. Singer, supra note 49, at 299,

97. Id. at 297.

98. Kwall, supra note 29, at 2; see also Mazer v. Stein, 347 U.S. 201, 219 (1954) (noting
that economic philosophy behind copyright clause is belief that encouragement of individual
effort by personal gain is best way to advance public welfare).

99. See C. GRODIN, supra note 62, at 183-84 (describing screenwriters’ and playwrights’
difficulties in trying to get their screenplays and scripts produced).

100. See Kwall, supra note 29, at 2 (stating that copyright laws protect author’s pecuniary
interests); Mazer v. Stein, 347 U.S. at 219 (noting that economic philosophy behind copyright
clause is belief that encouragement of individual effort by personal gain is best way to advance
public welfare).

101. Singer, supra note 49, at 299.

102. See infra notes 103-09 and accompanying text (describing the difficulties that dance
has faced in becoming copyrightable).

103. Singer, supra note 49, at 288.

104. Id. at 288, 298.

105. Id. at 298.

106. See id. at 298 (noting that dance has been defined as art form that “‘embodies ‘an



1991] PERFORMANCE ART AUTHOR RIGHTS 1593

Though choreography eventually was afforded its own distinct niche within
the federal copyright laws,'%® choreographers, particularly those outside the
mainstream, remain suspicious of current law and have been reluctant to
register their works.!®

Regardless of whether an artist has registered and retained his copyright,
the use of copyright laws to protect the personality interests in a work may
be difficult. Similar to the inadequacies of contractual moral rights ana-
logues, copyright is a clumsy legal mechanism for redressing the multitude
of personality rights violations that a performance art author can suffer.!'
For instance, as previously mentioned, where the performance art author
grants a performance license for his work, and the interpretive artist
performs such a modified version as to constitute a derivative work, the
author may be able to sue for copyright infringement under title 17 of
United States Code section 106(2).!"* However, to constitute a derivative
work under section 106(2), the interpretive artist might have to make gross
modifications to the author’s work, modifications that rise to the level of
an adaptation rather than a distortion or mutilation of the author’s work.!12
Because most changes to an author’s work will be isolated deviations, not
rising to the level of an adaptation, many actions brought pursuant to
section 106(2) will not redress severe violations to the author’s personality
rights.!t?

Those personality right violations that fall through the cracks of section
106 might be caught by a suit brought pursuant to Gilliam v. American
Broadcasting Co., Inc., a case that commentators have suggested stands for
the proposition that artists have a right to prevent mutilations to their work,
whether or not the mutilations rise to the level of a derivative work.!"
However, Gilliam is too indiscriminate a tool to redress personality right
violations.""* First, in the fifteen years since the United States Court of
Appeals for the Second Circuit issued the Gilliam opinion, no other court
ever has used Gilliam to redress personality rights violations.!’® Second, the

arrangement in time-space, using human bodies as its units of design’’) (quoting B. VARNER,
StupY No. 28, CorPYRIGHT IN CHOREOGRAPHIC WORKS 110 (1959) (letter from Agnes de Mille)).

107. Singer, supra note 49, at 298.

108. Id. at 299.

109. Id.

110. See infra notes 111-19 and accompanying text (describing inadequacies of copyright
law as analogue for moral rights).

111. Singer, supra note 49, at 305.

112. See Comment, supra note 89, at 379 (stating that § 106(2) may only cover adaptations
of work and not distorti