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~ STATE OF VIRGINIA, CITY OF HAMPTON, TO-WIT: 

IN THE CIRCUIT COURT OF THE SAID CITY: f 

The grand Jurors of the Commonwealth of Virgin ia, in and f9r the body of the Cit)' of llnmpton nnd now 

attending the said Court, at it11-_.....:J:..u=..;..;n-=e'------------------------- I rrm, 

nineteen hundred and __ -=s:....;e::;.....:_v-=e...;..n.;_t.;;.....i..y_-_f_o:;;...u.;::;...::r ______________ , upon their oat lie Jo prcRrnt; 

That C 0 SM E MA RT IN E Z 

on t he ___ ..:2:...;:3=-r.._d=---- day of __ S ........ e_..p._t..._e=-m-=b--e._r=------------ , in the ycur nnc l houi;und 

nine hundred end __ s=-=e.....:v.....:e"-n'-'--=t _,y'----t-"-'-h-=r:....:e:;;...e=----------• in the said City, did unla wfully and 

fe l oniously k ill a nd murder Thomas L. Uzzell, to-wit: by shooting and 

st abbing, in violation of Sectio n 1 8 .1- 21 of the Code of Virginia of 

1950, as amended, 

against the peace and dignity of the Commonwealth of Virginia. Upon .the testimony of, 

Det . I. L. Jones 

sworn in Court, and sent to tlie Grand Jury to give evidence, 
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STATE OF VIRGINIA, CITY OF HAMPTON, TO-WIT: 

IN THE CIRCUIT COURT OF THE SAID CITY: 

The grand Jurors of the Commonwealth of Virginia, in ond for the body of the City of llnmpton nnd now 

attending the said Court, at its._ __ ....i.!..!UbLQn~e:_ ______________________ term, 

nineteen hundred and _ _.>;1.S.50ewvLJe;o...nl.l...l<t~yc..=...;fL.;Ol.Ll.IU...r.r ______________ , upon the i r on th,. do pre 11c n t; 

That COSME MARTINEZ 

on the __ -'2!....>l.3..i..r_,,,d'----- day of _ __.5.L.Jei.<+Lp_..t..._~~mwb"'-""-e,..r ___________ , in the yea r on c t ho1111und 

nine hundred and _ __:s::...e=--=-v-=e:..:..n.:....t=-y.i._-....::t:..:..h....::r:....e=-..::.e ________ , in the said City, on Th omas L . Uzzell 

did feloniously make an assault by the threat and presenting of deadly 

weapons and instrumentalities , to- wit: a gun and a knife, ~e the said 

Thomas L . Uzzell, in bodily fear felonio usly did put, and money, 

United States currency of the value of On e Hundred Fifty and 00/ 100 Dollars 

($150 . 00), the denominations of such money being to the Grand Jurors 

unknown, of the goods, chattels and property of the Hess Servic~ Station, 

3300 W. Mercury Boulevard, Hampton, Virginia, in the care, custody and 

control of the said Thomas L. Uzzell, a n emp loyee of the Hess Service 

Station , 3300 W. Mercury Boulevard, Hampton, Virginia , and fr om the 

person and against the will of the said Thomas L. Uzzell the n end there , 

to-wit : on the day and year aforesaid, in th e City aforesaid, feloniously 

and violently did steal, take, carry away and rob, in vio lat io n of 

Section 18.1-91 of the Code of Virginia of 1 95 0, as amended, 

agains t the peace and dignity of the Commonwealth of \'irginio, Upon the testimony of, 

Det. I. L. Jones 

sworn in Court, and sent to the Grand Jury to give evidenre . 
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~ 1 rcu 1 c ccur c ro r cne c1cy or Ha~pt a n , V1rgtnia , on Frida y , 
t h e t we n t y - f i rs t d a'y of JUne , \n t h e yea r o f ou r Le.rd , o ne 
t housand ni ne h u nd red and s eventy -fo u r. 

Commonwealth 

vs. 

I Cosme Martinez 

1 ?ALf ~~ 1:) 

Felony - Viol. of Section 18.1-21 
(Murder) 

This day came the Assistant Attorney for the 

. 
I 
I 

I 
I 
I 
I 
I ; Commonwealth and Cosme Martinez (born December 19, 1945), I 

! who stands indicted of a felony, to-wits Viol: of Soction 18.1-21 I 
(Murder) was led to the bar in the custody of the jailor of 1 

this Court. 

Whereupon the accused was arraigned and after 

private consulcation with Kenneth c. Hogg~, counsel heretofore 

I appointed by the Court, pled not guilty to the indictment, 

!which plea was tendered by the a~cused in pers~n, and thereupon 

the acc.us~d after having been firs~ advised by his attorney, · 

waived trial by jury and with the concurrence· of tho Assistant , 
I Attorne~ for the Commonwealth and the Court, here entered or 

l record, the Court proceeded to hear and determine the case 

I without the intervention of a jury, as provided by law, and havin9 '. 
I ! 
I 

· : heard the evidence doth find the accused guilty of Viol. of 
I 
I 

P Section 18.1-21 (Murder) as charged in the indictment, and 

I ascertains his punis~ent to be Fifteen . (15) years in the 

State penitentiary. 

And it being demanded of the accused if anything 

I
' for himself he had or knew to say why judgment should not be 

Ii pronounced against him according to law, and nothing being 

'i offered or alleged in delay of judgment, it is ~ccordingly the 
I 

judgment of this Court that the said Cosme Martinez bo nnd he is 

hereby sentenced to confinement in the penitentiary of this 

": 

II Commonwealth for the term of Fifteen (15) yoars, tho period by 

I t he Court ascertained as aforesaid, and that tho Commonwealth of 

._~ ,.,~irginia do recover against the said Cosmo Martinez it• coats 

·~-\.·"'I by it about its prosecution in this b e half expended. 000003 



I 
And it is furthe r ordered thnt oe ooon oa 

\, possible after the entry of this order tho prisoner bo removed 

!I and safely conveye d according to law from tho jnil ot thie Court 

1

1

· to the s~id " penitentiary, therein to be kopt, confined n~d 

treated in the manner provided by law. 
I 

11 The Court certifies that nt all timoa durin9 the " 

I trial of this case the accused was personally present. 

This sentence is to run concurrently with the 

· ljscntence the defendant is currently serving in the state of 

llTexa~, but not w~th any sentence of this Court or any other 

Court. 

And the prisoner is remanded to jai_l.· 

I 

I 
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11 
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.. 
!I 
I 

Circu_it cou.r.t . f.o r the c_ity of Harr11 on, Vi rginia , on Fri day the 
t 11enty-fitst"day of JUne, i n the year o f our Lo rd, one tho~sana 
n i ne hund r ed a nd seve nty -four. ! 

.

1

1 Commonweal th 

I vs. 

I 

~Ul)K ' 

Felony - Viol. of Section 18.1-91 
(Armed Robbery) 

I Cosme Martinez 

·I . . ~ . This day came the Assistant Attorney for the 

I I ) :! Commonwealth and Cosme Martinez (born December 19, 1945, 

ii · who stands indicted of a felony, to-wit: Viol. of Section 18.1-91 

I i 
(Armed Robbery), was led to the bar in the cus~ody of tho I : 

I jailer of this Court. 

Whereupon the accused was arraigned and after 

I private consultation with Kenneth . c. Hogge, counsel herotofore 

appointed by the Court, pled not guilty to the indictment, 

which plea was tendered by the accused in person, nnd thereupon 

I the accused after having been first advised by his attorney, 

!.waived trial by jury and with the concurrence of the ~ssistant 
!!Attorney for the Commonwealth and the Court, here entered or 
I' 

I record, the Court proceeded to hear and determine tho caso 

without the intervention of a jury, as provided by law,· and 

!I having heard the evidence doth find the accused guilty of 

I Viol. of Section 18.1-91 (Armed Robbery) as charged in the 

indictment, and ascertains his punishment to be Fifteen .(15) 

years in the State penitentiary. 

And it ·being demanded of the accused if nnything 
- . 

for himself he had or knew to sa¥ why judgment should not ,~o 

11pronounced against him according t~ law, 

I 
offered or alleged in delay of judgment, 

the judgment of this Court that the said 

and nothing boing ' 

it is accordingly 

Cosme Martinez be and 

he is hereby sentenced to confinement in tho penitentiary of 

this Commonwealth for the term of Fifteen (15) ye3re, tho period 

by the Court ascertained as aforesaid, and th3t tho Commonwealth 

. 
I 

I . 

I 
I • 
I 
I 

I , 
• I 

• 
of Virginia do recover against the said Cosmo Hnrtinoz itso~ 



c..uoct:1 JJY .1.c aoout: J.t:a prosecution in this behalf oxpcndcd. 

And it is further ordered thnt as aoon as poeeiblo 

•after the entry of this order the prisoner bo ron~vcd nnd 

safely conveyed according to law from tho jail of lhie Court to 

the said penitentiary, therein to be kept, confinod and troatod 

in the manner provided by law. 
·- 1+--

The Court certifies that at all times during the 

trial of this case the accused was personally present. 

i 
This ~entence is to run concurrently with the 

I: sentence the defendant ie currently serving in the stoto of 

i'ITexas, but not with any sentence of this Court or nny other 
11 . 
. 
1 
Court. 

I . 
'I I And the prisoner. is remanded to jail. 
I 
I 
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2 

3 

5 

7 

8 

9 

SCHNE I DER REPORT I NG CO. 
STENOTYPE REPORT I NG 

NEWPORT NEWS . VA . 

(The Court Reporter 

was duly sworn.) 

(The Defendants were 

present , seated at counsel 

table.) 

COURT: All right, gentlemen, that 

brings us to the matter of the Commonwealth of Virginia 

against Henri Ortiz, two indictments; the matter of the 

Commonwealth of Virginia against Cosme Martinez. The 

10 Commonwealth ready? 

Ll MR. DUFF: Yes sir. · 

12 - COURT: The Defendants ready? 

13 MR. HOGGE: Yes sir. 

14. COURT: All right. Mr. Martinez, 

15 will you stand, please? 

16 (At this time, the 

17 

18 

19 

20 

21 

22 

23 

24 

Defendant stood.) 

COURT: You are Cosme Martinez? 

MR. C. MARTINEZ: Yes sir. 

COURT: How old are you, Mr. Martinez? 

MR. C. MARTINEZ: Twenty-eight. 

COURT: What? 

MR. C. MARTINEZ: Twenty-eight. 

COURT: What year or grade in school 

25 did you complete? 

.. :: · ... ·'·: ·· . 

3 

• .. 1 .. 
~ 

·~ 
'..~ 

. J 
1 
· 1 
i 

·! . 

; 

.j 

: :~ 
1 

.. .. 
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2 

3 

5 

6 

SCHN EI DER REPORTI NG CO. 
STENOTYPE REPORTI NG 

NEWPORT NEWS . VA . 

MR. C. 

COURT: 

MR. c. 
COURT: 

- MR. C. 

COURT: 

MARTINEZ: Seventh grade. 

Where was that? 

MARTINEZ: In Texas. 

Where in Texas? 

MARTINEZ: Beeville. 

Beeville. All right. All 

7 right, now, you have had placed against you two indictments. 

a One for murder and one f ·or robbery. Are you familiar with 

9 these indictments? 

10 MR. C. MARTINEZ: Yes sir. 

11 COURT: Do you understand what they 

12 mean? 

13 MR. C. MARTINEZ: Yes sir. 

14 COURT: All right. Mr. Hogge has 

15 been appointed to represent you. Have you had sufficient 

16 time to confer with him and prepare yourself for trial 

17 t~ay? 

18 MR. C. MARTINEZ: Yes sir. 

19 COURT : Were there any witnesses you 

20 wanted present to testify for you who are not here? 

21 

22 

23 

24 

25 arraignment. 

MR. C. MARTINEZ: No sir. 

COURT: Are you ready for trial now? 

MR. C. MARTINEZ: Yes sir. 

COURT: Remain standing for the 

. :.. . . . .\ ... 
.. ; _. .. . -~ ..... ;~.';;.; ··"-'·---!" . 

000008 
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SCHN E I D ER R EPORT I NG CO. 

STENOTY PE REPOR T I NG 

N EWPORT NEWS. V A. 

1 CLERK: Cosme Martinez, the Grand 

2 Jurors, regularly impanelled and sworn, in and for the 

3 body of the City of Hampton, have found the following 

4 indictment against you. That Cosme Martinez, on the 23rd 

5 day of September, in the year 1973, in .the said City of 

6 Hampton, Virginia, on Thomas L. Uzzell did feloniously make 

1 an assault by the threat and presenting of deadly weapons 

8 and instrumentalities, to-wit: a gun and a knife, he, the 

9 said Thomas L. Uzzell, in bodily fear feloniously did put, 

10 and money, United States Currency, of the value of One 

11 Hundred Fifty Dollars, the denominations of such .. money being 

12 to the Grand Jurors UJlknown, of the goods, chattels and 

13 Property of the Hess Service Station, 3300 West Mercury 

14 Boulevard, Hampton, Virginia, in the care, custody and 

15 control of said Thomas L. Uzzell, an employee of the Hess 

16 Service Station, 3300 West Mercury Boulevard, Hampton, 

17 Virginia, and from the person and against the will or the 

18 said Thomas L. Uzzell, then and there, to-wit: on the 

19 day and yP.ar aforosaid, in the city aforesaid, feloniously 

20 and violently did steal, take, carry away and rob, in 

21 violation of Section 18.1-91 of the Code of Virginia of 

22 1950, as amended, against the peace and dignity of the 

23 Commonwealth of Virginia. 

24 How say you, are you guilty of the 

25 felony whereof you stand indicted, or not guilty? 

·, . ~ ·:" · 000009 
.•... ·~- -· .. ~ .... .... ..: . .;._....., . . 

5 
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2 

3 
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I' . ) 

7 

8 

9 

LO 

ll 

L2 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SCHNE I DER REPORT I NG CO. 

STENOTYPE REPORTING 

N EWPORT N E WS , VA . 

MR. C. MARTINEZ: Not guilty. 

CLERK: Cosme Martinez 0 the Grand 

Jurors, regularly impanelled and sworn, in and for the 

body of the City of Hampton, have found the following 

indictment against you. That Cosme Martinez, on the 23rd 

day of September, 1973, in the said City of Hampton, 

Virginia, did unlawfully and feloniously kill and murder 

Thomas L. Uzzell, to-wit: by shooting and stabbing, in 

violation of Section 18.1-21 of the Code of Virginia of 

1950, as amended, against the peace and dignity of the 

Commonwealth of Virginia. 

- How say you, are you guilty of the 

felony whereof you stand indicted, or not guilty? 

MR. C. MARTINEZ: Not guilty. 

COURT: A~l right. The pleas of 

not guilty as to both these indictments will be recorded. 

Now, Mr. Martinez, in view of your 

pleas, you have the choice or option to be tried on these 

charges by a jury or to waive trial by jury and be tried 

by the Court. Have you talked to Mr. Hogge about this? 

MR. C. MARTINEZ: Yes sir. 

COURT: Do you understand the . choice 

that you have? 

MR. C. MARTINEZ: Yes sir. 

COURT: All right. Do you want to 

000010 

G 



SCHNEI D ER REPORT I NG CO. 
STENOTYF'E REPORTING 

NEWPORT NEWS. V A. 

have a trial by jury or you wish to waive trial by jury? 

2 
MR. C. MARTINEZi I wish to waive, 

3 waive. 

4 COURT: Has this been thoroughly 

5 discussed, Mr. Hogge? 

MR. HOGGE: Yes· sir. 

7 COURT: Does the Commonwealth concur 

8 in the waiver? 

9 MR. DUFF: We so concur. 

10 COURT: As does the Court. The 

11 record will so reflect. 

7 

12 There's one other matter, Mr. Martine • 

LJ You have been indicted and been arraigned and pled to 

14 certain charges this morning. Henri Ortiz, who is sitting 

15 next to you there, has also been indicted for the· same 

16 crime. Now, you are entitled, if you wish, to a separate 

17 trial. If you and Mr. Ortiz both wish the charges against 

18 you to be heard at the same time, and if the Commonwealth 

19 does not object, we will allow that to go that way. But 

20 if you want to have separate hearings, you may also do 

21 that. 

22 Have you talked to Mr. Hogge about 

23 

24 

this, or do you want to talk to him again first? 

I MR. C. MARTINEZ: It's all right. 

COURT: Together? 

000011 . . 
... -. . · .. ~ ... ~~ .. ~- . ' · - 4 
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2 

3 

4 

6 

'i 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

SCHNE IDER REPORT I NG CO. 

STENOT YPE REPORT ING 

NEWPORT NEWS . V A . 

MR. C. MARTINEZ: Yes sir. 

COURT: Mr. Hogge? 

MR. HOGGE: Yes sir. 

COURT: Is that satisfactory with 

the Commonwealth? 

Martinez. 

MR. DUFF: Yes, your Honor. 

COURT: You may have a seat, Mr. 

(At this time, Mr. 

Martinez took his seat.) 

COURT: Mr. Ortiz. 

(At this time, Mr. 

Ortiz stood up.) 

COURT: You are Henri Ortiz? 

MR. H. ORTIZ: Yes sir. 

COURT: How old are you?. 

MR. H. ORTIZ: Twenty-six, sir. 

COURT: Twenty-six. What grade or 

19 year in school did you complete? 

20 

21 in college. 

22 

23 school? 

24 

25 

.. .. 

MR. H. ORTIZ: Thirteenth. One year 

COURT: You graduated from high 

MR. H. ORTIZ: No sir, Army. 

COURT: All right. What school, what 

.. , ,. \. . '• 
~ ~;·~~: . ;· +.~/~°':'-;,·;~~:: 

00001~ 
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1 

2 

SCHNEIDER REPORTING CO. 

STENOTYPE REPORTING 

NEWPORT News. VA. 

Ortiz took his seat.) 

COURT: All right, gentlemen, what 

3 witnesses do you want sworn? 

4 

5 

6 

7 

8 

9 

MR. DUFF: If your Honor please, 

Mr. Williams~ Sergeant Jones and Lieutenant Bailey. 

(At this time, the 

witnesses were called and duly 

sworn.) 

COURT: You want the witnesses 

10 separated, gentlemen? 

11 

12 

13 separated? 

14 

15 

MR. HOGGE: Beg your pardon? 

COURT: You want the witnesses 

MR. HOGGE: Yes sir. 

COURT: I'll ask the witnesses to go 

16 with the Bailiff, please. 

11 (At this time, the 

18 witnesses were excluded from 

19 the Courtroom.) 

20 COURT: All right, gentlemen, do you 

21 wish to conduct an opening? 

22 MR. DUFF: The Commonwealth waives 

23 opening argument, your Honor. 

24 

25 

MR. HOGGE: I'll waive the opening. 

COURT: All right, sir. 

13 

. . .. : 000013 ! 
' .. . . - . ...,_ .. ...J 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

SCHNEIDER REPO RTING CO . 

STENOTYPE REPORTING 

NEWPORT News. V A . 

MR. DUFF: If your Honor please, 

the Commonwealth at this time, with no objection by the 

Defense Counsel, would ask to introduce the Commonwealth 

Exhibits Number One and Two, Exhibit Number One, the report 

of the examination of the medical examiner. 

COURT: Any objection to this, Mr. 

Hogge? 

MR. HOGGE: No sir. 

COURT: Commonwealthrs Exhibit 

Number One is admitted in evidence. 

(At this time, the 

report of the medical examiner 

was received and marked as Com-

monwealth's Exhibit Number One.) 

MR. DUFF: Exhibit Number Two, the 

report of autopsy, chief medical examiner. 

COURT: Mr. Hogge? 

MR. HOGGE: No objection. 

COURT: Commonwealth Exhibit Number 

Two is admitted in evidence. 

(At this time, the 

autopsy report was received 

and marked as Commonwealth's 

Exhibit Number Two.) 

COURT: Just one moment. 

' ... . ... .. . 
000014 
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1 

2 

3 

4 

SCHNEIDER REPORT I NG CO. 
STEN OTYPE REPORTING 

NEWPO RT NEWS. V A . 

(At this time, the 

Court perused the documents.) 

COURT: All right, sir. 

MR. DUFF: If your Honor please, the 

5 Commonwealth would call its first witness as Sergeant Jones. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

COURT: Sergeant Jones. 

MR. HOGGE: If it please the Court, 

there will be statements made by both Defendants. I would 

like to point out they should not be used against each 

Defendant, because they were not in the presence of each 

of them. 

COURT: All right, it will be so 

considered. 

17 SERGEANT ISAAC L. JONES, called as a 

18 witness by the Commonwealth, being duly sworn, testified 

19 as follows: 

20 

21 

22 

23 BY MR. DUFF: 

24 

25 

Q 

A 

DIRECT EXAMINATION 

State your full name, please, sir. 

Isaac L. Jones. 

000015 .. . 
.. ..-.. ;n~ ~·,· .. · . ....: ~~~ · (-... . ........ 
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1 

2 

3 

4 

5 

SCHN E IDER REPORTING CO. 
STENOTYPE REPORTING 

N EWPORT NEWS. VA . 

Q 

A 

Q 

A 

Q 

SGT. I. L. JONES - DIRECT 

And by whom are you employed, sir? 

Hampton Police Division. 

What capacity? 

Patrol Sergeant. 

All right. Sergeant Jones, were you 

6 employed by the Hampton Police Department on September 30th 

7 of last year, sir? 

8 A Yes sir, I was. 

9 Q On that particular day, did you 

10 interrogate Cosme Martinez? 

11 A Permission to refer to my notes? 

12 Q Do so. 

13 A Yes sir, I did. 

14 Q All right. Sergeant Jones, where 

15 did this interrogation take place? 

16 A In Beeville, Texas. 

17 Q All right, sir, and what matter were 

18 you investigating at that time? 

19 A I was investigating the robbery of 

20 the Hess Station on West Mercury Boulevard and the murder 

21 of Thomas Uzzell. 

22 

23 

24 

. . . . . · • ...... .... .. _.... ~~ ... " ... - .. ~ 

Q All right, sir. Sergeant Jones, I -

(At this time, a docu-

ment was exhibited to Defense 

Counsel.) 

000016 
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SCH NEIDER REPORT I NG CO. 

STENOTYPE REPORT I NG 

NEWPORT NEWS , VA . 

l BY MR. DUFF: 

2 Q 

SGT. I. L. JONES - DIRECT 

I show you this, and ask you whether 

3 those rights (indicating) were read to Mr. Martinez? 

4 A Yes sir, they were. 

5 Q And did you engage in the interroga-

6 tion on the pages following so? 

7 A Yes sir, I did. 

8 MR. DUFF: All right. At this time, 

9 if your Honor please, I would ask to introduce, for 

10 identification purposes only, as Commonwealth's Exhibit 

11 Number Three. 

12 COURT: Mark it for identification, 

13 Commot1Wealth's Exhibit Number Three. 

14 · (At this time, the 

15 warning and statement were re-

16 ceived and marked as Common-

17 wealth's Exhibit Number Three, 

18 for identification.) 

19 MR. DUFF: Thank you, your Honor. 

20 BY MR. ·DUFF: 

21 Q Who was present at the time of the 

22 interrogation, sir? 

23 A The Defendant and Lieutenant G. V. 

24 Bailey. 

25 Q All right, sir. On the third page 

00001? 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

S C HNEI D ER RE PORTING C O . 

S TENOTY PE REPOR TI N C 

NEW P ORT NEWS , V A . SGT. I. L. JONES - DIRECT 

of Commonwealth Exhibit Number Three, some questions 

apparently were posed to the Defendant. Did Lieutenant 

Bailey pose some of those questions, sir? 

A Yes sir, he did. 

Q Were you present at the time he so 

questioned? 

A Yes sir, I was . 

Q All right, sir. Is this the extent 

of the interrogation of this particular Defendant in this 

matter? 

A Yes sir. 

MR. DUFF: Prior to introduction 

into evidence, your Honor, I give Defense Counsel an 

opportunity to cross examine. 

MR. HOGGE: I don't have any ques

tions to ask the Officer. 

COURT: All right, sir. 

MR. DUFF: I ask to introduce Com

monwealth' s Exhibit Number Three into evidence at this 

time. 

COURT: Is there objection? 

MR. HOGGE: No sir. I have read 

23 it with the Defendant, and it is what was said. 

24 COURT: All right, sir. Common-

25 wealth's Exhibit Number Three, cons~sting of page entitled 

.. .... · . 000018 
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SCHNEIDE R REPORTING CO. 

STENOTYPE RE PORTING 

N EWPORT NEWS. V A. SGT. I. L. JONES - DIRECT 

l warnings, a page entitled voluntary statement, and a page 

2 of questions and answers will be admitted in evidence, 

3 there being no objection. 

4 (At this time, the 

5 warning and statement were re-

6 ceived and marked as Common-

7 wealth's Exhibit Number Three.) 

8 BY MR. DUFF: 

9 Q Officer Jones, on September 30, 

10 1973, in Beeville, Texas, did you have occasion to speak 

11 with the Defendant, Ortiz? 

12 A • Yes sir, I did. 

13 

14 

15 

16 ment, sir? 

17 

Q 

A 

Q 

A 

And did you interrogate him, sir? 

Yes sir, I did. 

All right. Did he give you a state-

Yes sir, he did. 

18 Q And are these -- I ask you to take 

19 a look. Are these the rights that were read to him, sir? 

20 A Yes sir. 

21 Q And the next two pages, are those 

22 the statements which he gave? 

23 A Yes sir, they are. 

24 Q All right, sir. Who was present at 

25 this time? 

·- ' • .• . I . .,ii :; : 
. ' .. 000019 
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NEWPO RT NEWS, VA . 

SGT. I. L. JONES - DIRECT 

l used on the old man at the station. The only other knives 

2 in the car were a butter knife and a small knife that you 

3 use on your fingernails." 

4 MR. DUFF: I ask to introduce the 

5 written statement in evidence at this time f if your Honor 

6 please. 

7 MR. HOGGE: I have no objection to 

8 that. 

9 COURT: Commonwealth Exhibit Number 

10 Four, consisting of page entitled warnings, page entitled --

11 two pages entitled voluntary statement, admitted in evidence 

12 there being no objeation. 

13 (At this time, the 

14 warning and statement were re-

15 ceived and marked a.s Common-

16 wealth Exhibit Number Four.) 

17 COURT: All right. 

18 MR. DUFF: At this time, as far as 

19 this witness is concerned , your Honor, the Commonwealth 

20 has no further questions. 

21 COURT: May Sergeant Jones be 

22 excused? 

23 MR . HOGGE: I have no questions 

24 from him. 

25 MR. DUFF: I would ask that he remain 

000020 
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SCHNEIDER REPORTING CO. 

STENOT YPE REPORTING 

N EW PORT N EWS. V A . SGT. I. L. JONES - DIRECT 

1 if your Honor please. 

2 COURT1 All right. I'll ask you to 

3 go back to the witness room, if you will, please. 

4 Next witness. 

5 MR . DUFF: If your Honor please, the 

6 next witness will, in effect, be a stipulation with the 

1 statements contained therein in Commonwealth's Exhibits 

8 Numbers Three and Four would be corroborative by witnesses 

9 in the witness room at present. 

10 COURT: Do the Defendants, both of 

11 them, so stipulate? 

12 * MR. HOGGE: Yes sir. 

13 COURT: All right. 

14 MR. DUFF: If your Honor please, 

15 the Commonwealth rests. 

16 MR. HOGGE: If it please the Court, 

17 at . this point, on behalf of the Defendant, Henri Ortiz, 

18 on his statements, which do not implicate him in any manner, 

19 other th.an being present. Of course, mere presence does 

20 not constitute a violation of the law. I would ask the 

21 Court to strike the evidence on both the charges against 

22 Henri Ortiz at this point. 

23 

24 

25 

MR. DUFF: If your Honor please, 

at this time the Commonwealth would merely state the 

evidence presented to the Court is everything we possibly 

•.. -s.· ... . .... . · .· . .. 
' <~ . ·. '· . 000021 

. ~ ~s.-~- ~ ... ~.~~:··;:;~:-~y·,+ · 

24 



SCHNE IDER REPORTING CO. 

STENOTYPE REPORTI NG 

NEWPORT NEWS . VA . 

1 can have, and I think it certainly shows the position that 

2 the accident -- I'm sorry, at the murder scene was certainly 

3 in close proximity thereto, and ask the Court to take that 

4 into consideration. 

5 COURT: All right, anything further, 

6 Mr. Hogge? 

7 MR, HOGGE: No sir, I don't believe 

8 so. The Court has had an opportunity to hear the statement. 

9 COURT: All right. Mr. Ortiz, if 

10 you will please stand. 

11 (At this time, Mr. 

12 Ortiz stood.) 

13 COURT: On motion of your counsel, 

14· consideration of the evidence thus far adduced by the 

15 Commonwealth against you, the Court strikes the evidence 

16 of the Commonwealth as to the charges against you, and the 

17 charges are dismissed. 

18 You may have a seat over there by 

19 Mr. Cross. 

20 MR. HOGGE: If it please the Court, 

21 we do not desire to put on any evidence on behalf of Mr. 

22 Martinez. 

23 COURT: I understand the Defendant, 

24 Martinez, rests. Consequently, there will be no rebuttal. 

25 The witnesses in the witness room may be excused. 

000022 
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2 comment? 

All right, gentlemen, you wish to 

3 MR. DUFF: The only thing the Com-

4 monwealth can say, your Honor, certainly by the -- state-

5 ment of the Defendant, .. Martinez, you heard the stipulation, 

6 that said statement would be corroborated, as well as the 

1 causes of death and the l i ke shown in the autopsy and 

s medical examiner's report·, I believe that the Defendant 

9 ought to be found guilty on both counts. 

10 MR. HOGGE: If it please the Court, 

11 I decline to say anything in opposition to that in light of 

12 his statement. 

13 COURT: Well, all right, Mr. 

14 Martinez, if you will stand, please. 

15 (At this time, Mr. 

16 Martinez stood. ) 

17 COURT: Cosme Martinez, on the basis 

18 of the evidence adduced concerning the charges against you, 

19 the Court finds you guilty of the offense of robbery, as 

20 set forth in the indictment, upon which you have been tried 

21 today. The Court finds you guilty of the offense of murder, 

22 as set forth in the indictment, upon which you have been 

23 tried today. 

24 Is there anything you want to say . 

25 before sentence is imposed? 

; 4 · • . : a ' 
I •• . : --. , ' ..... ,, ....... . , .. ~-- -~· 
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MR. C. MARTINEZ: No sir. 

COURT: You may have a seat. 

Do either of you gentlemen wish to 

comment any further as to -- proper disposition, or does 

this man wish to have .a presentence investigation report 

ordered and considered before sentence is imposed? He 

7 has that right, if he wants to. 

8 MR. HOGGE: We will waive the pre-

9 sentence report. 

10 COURT: All right. Has -- there is 

11 some information I would like to have concerning this 

12 before imposing sentence. Let me inquire of counsel, and 

13 if the Defendant does not wish to disclose, I suppose I'll 

14 accede to that. I'd like to know what other charges are 

15 now pending against him here or at other states. If the 

16 answer to that, none, I'd like to know what other sentences 

17 or convictions he now labors under in other states. 

18 

19 

MR. HOGGE: He has nothing pending. 

COURT: Nothing pending. Has he 

20 been convicted or sentenced for something he has not yet 

2 1 served? 

22 MR. HOGGE: He is convicted in the 

23 State of Texas of robbery and sentenced to thirty years. 

24 

25 

COURT: Thirty years? 

MR. HOGGE: Yes sir. 

·000024 
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2 sentence been served? 

COURT: Is there any portion of that 

3 MR. HOGGE: I imagine he • s getting 

4 credit for time he's spending up here. 

5 COURT: Other than that? 

6 MR. HOGGE: I don't believe so . 

7 COURT: All right, gentlemen, any-

8 thing -- anything else either of you gentlemen wish to say 

9 about the matter? 

10 MR. DUFF: No, the only thing the 

11 Commonwealth would say, because of the crimes involved, 

12 certainly we would 1'equest a heavy imposition in the 

13 number ·of years. 

14 MR. HOGGE: If it please the Court, 

15 I would -- like to ask the Court, in light of the fact 

16 that he does have thirty years to serve in the State of 

17 Texas, it is my understanding you do serve three-quarters 

18 of it down there, that any sentencing imposed upon this 

19 man today in this Court be allowed to run concurrently 

20 with any previously imposed sentence. 

21 COURT: All right, sir. If that 

22 information is correct, it will be sometime after the year 

23 1990 before this man can look for any --

24 MR. HOGGE: That's my understanding. 

25 I think the Commonwealth Attorney will corroborate that with 

. .,,,.....,.,. ,...f; .. . ·~•1- .- v · " 

.. 
• "- .'-.lo•• '. ,· '> •~•'-; •• .'~.,...;;·,,, .:: A. • 
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l a letter. 

2 MR. DUFF: Yes, your Honor, we ask, 

3 for purposes of what sentencing, that this particular letter 

4 be introduced to the Court. 

5 COURT: Mr. Hogge, are you familiar 

6 with the document? 

7 

8 

MR. HOGGE: Yes sir, I looked at it. 

COURT: Is there any objection to 

9 the Court considering this in connection with the sentence? 

10 MR. HOGGE: No sir, I would like for 

11 you to. 

12 

13 

14 

• (At this time, the 

Court read the letter.) 

COURT: It's a record -- a letter 

15 from Texas Department of Correction, dated December 7, 1973, 

16 which indicates the minimum discharge for Mr. Martinez on 

17 the sentence in Texas is September 28, 1991. 

18 All right, Mr. Martinez, if you will 

19 stand, please. 

20 (At this time, Mr. 

21 Martinez stood.) 

22 

23 

24 

COURT: On your conviction for the 

crime of murder, the Court sentences you to serve a term 

of fifteen years in the State Penitentiary of this State. 

For your conviction of the crime of robbery, the Court 

.. : 
• ' •4. r o• • ;..,., •" ., ;.~:,.t " • 

\. . ' .: !!. .. 
"· .A· . .,;..-:. k_.:,;;· .. :~.J-~ ~\~ . 
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sentences you to serve a term of fifteen years in the State 

Penitentiary of this State. 

These sentences are not to run 

concurrently with each other, but are to run concurrently 

with the sentence already imposed upon you in the State of 

Texas. 

All right, gentlemen. 

The prisoner is remanded to the 

custody of the Sheriff for return to the Texas authority. 

Mr. Ortiz is also in that situation, 

is he not, for the sentence and execution a.lready in 

12 Texas? All right . -

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

,&.'\ -<.··.c.. .~.·~-:s. • . ·.)..; . .. ~ ·-

(At this time, the 

Court was adjourned.) 

- - - oOo - - -
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You u:::c being l:el d in custod y o n Cil"! .:.:.c;c u ~; .: 1 l]_on :-:;1._! L: y o·.1 <:c- . . :.1.i L L".":-1 
the 0£ f ense of u..-de.r. ~" Th 1J ~ 1 i · c~- t vi· · · _______ ___ _J!ll.il. _ ..u.J... omas. z..z.~ .1n .. J1 .. :uup an _ _, _ . f[~n):~-- ·-- -

Under the law He h2.vc the right to 2 sl~ you f o r you:i.· ~; .:: r. •=" ]_ s _~ ~o ;-i to 
questio!1 you but before He do so it is our dui.:y t o g ive Y0 '..1 l·.h .:: fo l l o·.;
ing warnings about your rights: 

You h~ve the right to rema i_r1 s ~ . 1 ~n C. 2nd 110'l:: r.1 ~]~ ::: <; -;i.y 
state:nsnt at a ll a.nd anyth iny you sQy i!nd a ny s t.2.. t·::·::-:::::!c 
you make can and will be used in evi<lencc against you 
at your trial in court. You have the right to te!l!~ to 
a la\·;yer for a<lvice b.efore we ask you any ques !:ions 
and to have hir.i with . you during question .i 11g . l f y o '.l c!:"e 
~inanc.ially ur. ::i.ble to e:nploy a la\·1ycr you hav e ' Lh c r:i.gi:-t 
to have one appoinb;d free of chC:trg 0 to rc!ri::. ~~ ~; ·::.: !:::. you 
and couns0l wi t h you befo~c and <luring a ny gu ~3 t ion~ng. 
If ·you deciae to per mit ~s to ques t ion you and o bta in 
a state...11ent from you witho\lt your first consulting a · 
lawyer· and •.vi thout ·your having a la· .. 1yer present dur-
ing questioning, you will still have the r ight to 
refuse to answer any questio n you clo not \·: ish i: o 
answer and also you will .still hav2 the right to 
stop. answering questions altogether a ny t ime you 

·wish to . do so. 

)UESTIONS · TO BE· ASKED A.F'l'ER FOREGOING .l'?h:RNINC.S HJ..VE BEEN G lVE~ J\7\ !) B:SFOrtE 
:OFtiIBNCEM.ENT OF IN'£ERROGA'P i ON: 

Oq~ you fully understand what you have jus t b e e n ·told? 

Bearin~ in -~ind · the w&rnings that I have just read to you, 
·illing ~or me to question you and ob tai n a sta t ement f rom y ou? 

l . 
~· . 

itnesses: 

. ... · .. ·. 
. . . 
.. 

~ \. . . 
... 

a re you 
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---------Cosme..--Mar:ti.nez. -------------

~:-;.·L.: :·: sr: Cll!\r-GI::D AG .. ~ .. EJS'.l' ..'\CC ~iS '.::::) : __ _.mder_ ------------ --- - .. -· -·--- - -- - -

I.Lo Jones 
-- -- -· ------- ------

_ _ _ __ Bee.Yh_ll~---- ______ , H'...!e Co· .. rn~y , Te:,:us 

,\TE i·J .. :;.?..:~I;\GS -GIVEN: 'l'HE ____ .3oth DAY OF ---~~p~em~e_::: _____ l9 73 

AT 1 :00 Q I clr1,. l• 
----------- ·-· - - - 1-1 

p - i·1 • 

At. t:-ic above mentionc=d ua te , t ime an~ pluce UH::! a"!.:;:,-.re 11•b1 ti. e;r,~8. 
Ef icer, af tcc telling me I was b e ing held in custody on un acc~s~tio~ 
1<:!t I co;,'..!11itte<l the 2.bove mentioned offcn:-->c , culled to ~:iy attention. t.h e 
I I:lli·JOA \vA~:ING copied on tile back of l h is p ;1se 2nd ::!..·ead t c Ele th8 -.. .-2rn 
·1<JS set forth in -that \·1arning about my rights 2n~1 t'.-:2r.. 2:-:>l:e:.:J. 1!"! e the t;,·:o 
l ~s tions printed below thci t \·Jurning and I ans 1.·1ercd "Y!:.!s" to c~dch o.: 
1ose questions, doing so of my own free \·1ill and 2cc0r<l •.-;i t:!ou t b~5..;-:.~ 

1duced to do so by any compulsion; p2rsuas~on , thrc~ts o~ p~o~~s2s and 
llly understanding that by r1oing so I \·Ja.s giving up t":!:~ .c .igi·<s 0£ r:;ine 
~ntioned in those warnings c.nd t h at anything I :11i0:·tt t·.hc :ccu.-ft~r say t o 
. ;:1 could and Hould be used i n evidence against me in cou7." t at :;;iy trial . 
~ then asked me more questi_ons and cau.sed the f 0110»·1.ir.g s i.: c:i. te;ne!1t to 
! prepar~d to show various 2nswers I g~ve · him. In making those answers 
.:,cted of ray own free will ilnc1 accord \,;i thout being inc.J.uc .:~d to do so by 

ry compulsion , persuasion, Lhrea ts or promises . We were drhring ar o:Jid town, so 
pulled into this filling stationo I had about 4 or 5 dollars i n rrry pocketo I tell him 
put in $1.50 of gas. So Henry gets out of the car and goes to the r est room. He come 

:k out and tell me to get the gun. As soon as I got the gun it went of by itself. He told 
to pull it on that old manoSo 11e r,ry told me to t .:-.ke him behind the station. That old man 
started .giving me the money.That old man sat down on that floor or concrete or something. 
Eenry told me to shoot him betwee:n the eyes ar.d the ear. So I don ' t ;.:r .ow the gun went off 
jtself. I had it pointed at him. I cut him on the neck or his hccid or f3ce . Henry and 

3.Z tried to drive off and I jumped in the car through the windo~-: . ~-!c circve off and dropped 
3.Z about a block fr.om his apartment. 

·------

::.ncsses ; 

.. 
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Q. Lt. Bailey 

A. .. (.·M .. o 

Q. Lt. Bailey 
A. ••• '· (1;1 ••• 

Q • Lt.Bailey 
A. •.. <;.t:t •• ~ 

Q. LL.Jones 
A. 0 •• ~ • 1:1. 0 

Q. I.L.Jones 
A. • •• i:;.,. r.1:7. 0 

Q. LL.Jones 
A ••• • r:;...J;:-1. 0 

Q. I.L.Jones 
Ao ••• /:;.i"-:1.·. 

Q. Lt.Bailey 
A. • 0 .c /':'] 00 

Q. I.LC.Jones 
A. •••. • t.;1 •• 0 

Q. I .L.Jones 
A o••<;•~•oo 

c l"1 A. OOO••••••O 

Q. Lt. Bailey 
A • •• • <;.~o 

Witnesses; 

Beeville,Texas 

I show you this yellow handlc:d knife and ask y ou is this the h1i fe 
you cut the man with? 
Thats the knife , b e cause t..ha.ts th i:: only one ~t.. ::-~ ici 1t like :,h;; t . 

Where was Henry when you shot the 
He was s tanding right ne:xt to me. 

What is Henry' s las t name? 
Ortiz. 

Who el se was with you and Ee:rll-y Ortiz? 
Just Diaz . 

Did Diaz see you take the man arow1d beck nt ;_;mpoint? 
Yes he ''as sitting in the fr ont se:-1 t of ':.he: c ·,r 0n the r ight }1and s ice . 

Who was driving the c ar \,·h~n you ll: ft the ~,c, r-vi CE: st~ t i on ? 
Henry Ortiz 

Did Diaz make any sta. t cmc.mts aft.er the robbe: ry? 
He told us to drop him off he di dn ' t want anything to do v.ri th i t. 

Do you remember how much mont:y y ou t,ot? 
It was about $1 10 or $115 • 

Who was the money handed to? 
As soon as I got out of the cc;.r ~nd the gun \·;ent off the md.11 handed 
rrie the money. Then Her.ry told rne to tal<e him in back of the station . , 
Afte;r- you got in trouble in Tt..!X.'.lS what did you do wi t h lhe gun? 
I hid t..he gun ; rr.y brother f ound it find thre\o.J it i n the t r ash . The 
trash was pick r·d up and t..rik c.:n to tl~e d-..ur.p. 

What d ay or d:ite did this h <: ! ·!"·t·n ? 
It was early or1 the 23 OF s~',. L ·~ n .te:r 1973 · 

<: .,-\ 

Hav~ yl)'l.l "l)een p rom_ised any special f avors, i1,Jmmity , or re·.:G.rcs 
for having made these statements1 
No, I am doing this to get it off of my mind. 

Are the statu .. ents you £.3VE: t:?:ue to lhc: be s t o f :your :·:nowl eciGe ? 
Yes, sir. 

Has the ab ove ~ t3tement b een :<::ad 1.,11 ci.; to jou? 
Yes. 
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TEXAS DEPARTMENT OF CORRECTIONS 
HUNTSVILLE. TEXAS 77340 

Sheriff' s Office 
Hampt on , Vi r ginia 

Dear Sir: 

December 7, 1973 

Notations have bee11 made on our records showing that Our 

MARTINEZ, Cosme 
No. 236582 

will be wanted by your office upon hii; release from this institution. 

You will be notified thrity day~ prior to the release of this subject 

so that you muy ha \'t' ;111 officer here to take him into custody. 

Minimum d i scharge date is 

•:c- Board of Pardoru1 and Parolflll 
A~tin, Texas 
Warden, Huntsville Unit 
Huntllville, Texu 
Machine Accounting 
Huntllville, Texas 
Unit Warden 
Inmate Diagnostic 
Fill~ 

, ~!2 8 / q; 
I 

Yours very truly, 
~-A/-; 

....,..... ,. ,/ ;' •' /) 

Bureau of Records~~ 

By c l h 'Deputy 

R0-7 
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a-F C0rr(?c:::-hoNS / Mr A l\y"' R 5 t~ ll4ff 1 me 11'1+0..• NS 

ur1x:l1churJ a"'d Cu~tcdj by Wu( ot a ·' N~"j -dcto11\Jcr 
11 

old whi ch he co...1..; ~cc-I +o be. ploc.cd lr-J rriy Texu.s 

Depor Tr'rl<~ '"+ q_f . ~rr~ch ~_NS h le.) The. Court O sscsscd 

Sc:"1+C' "~><.c:.s ot ff+c;_cl'J (1 ~) j<"u < s ,, Coe h off~W\JSe .fur 
. G toh.1 .S~f\tcn<:<: cf ,th I r t-; ( 30) ye 0 Is lhe. ofvremr ri-hot-l('d 

enferJc.e VJOS fb lu~ U..V\c v r r~()+-~ With fhe th_1rfy (30) 
.y~_o.r .sen+~ _t0<:.~ APPL 1(.At0 T wa ~ th(.',v Serv 1 Nj \~ the.. 

_5+o.te. of ~ ~Q~ > ()eµO , trn<·'"'+ of Co_rrec}i 9"-1~ . No 
. Copy cf 1~d 1c. +rr-x-IJ+ > jud3c~rncnT Of'ld seritef'.J~e.. or 

fr, o. I s~-+ernc-ftl+ o .f ~~+s· ore at+oched hcr~+o -' . -
QS Sa.td duc..urYl_en"'t.s arc -~r\Qy'_p1lt:!_bl~ ft> .fl~~-1<..t\NT_, 

however., +he or,~c~cd ~ ore ov.o.·, lobl~ +o +he 
Coui<T +hrulA3h th~ h Jes of fhe.. Cler~ -

JI . 
Gwut-}Ds FoR RELIEF 

APPLICANT 
1

5 C.onvtchc"1 u11der- h,~ plec.. <s) 
of ,, N o+ Gu, l+v ·· arc t~vof ,d \r-J +hor ~ 000033 



(\) APPL:I.<:.A ... IT VJ(l~ d _c::ni ~d efr~c.hvc o~s.~+a.vc::.c:.. 

of eourT- oppc1n+cd c...ov() s~. t. 

(2) APPLIC..A_iJI S e\~c.-hord O~ dcc..1s .1ur-J +c be.. 
+n~d bj the:. (Dur<.-r roth~r- fhoN a Jvr/ 
u;a~ bosc_d ON Ccµ~s£~

1

.5 tNS-h--v<.-hoN . 

+hot APPL.T<:ANT Wou I~ rc.ce1v<:. +he some.. 

_ ____,.,,,.~ --·-·------.. -th' r fj . ( 3QJ yeo I ~-~ 0J_c:_ f'\<;:~ . \., c. ._(f\J?\?t..U. F\f'.l.T) 

LUCl~ ~"' 5er""\/I"-'~ IN +h~. ~. x6~ Deportmc-t'I+ 
) . 

o+ C:orrec. hOt0.5 } Q(')d _1 tur+ he: IN) ore. ) +h~ 
APi:>LIC.fh.JT Wov.ld Not be. re~r-1\.J~d -h:> 
the jUf1Scl1c.·horJ o+ V1~j1N10.. UPor0 

~m\>Lz hct--1 o+ h\~ Te~o.~ Sen+c.l'.l<.<!_. . 

ii_[ 
;) Te l~M ~ 1·,\ I Q~ Trl E (A.>E 

I . ON or obou.. t Jur,c 21 1 I ci 1 Lf : u f)01-l ex ·~od 1 c::.-h o"-\ 

fr o.-.: ·1-h(.. f'' 0vl!'dC.~ of Te~c).s) A1':·d, .::__,.., , ~ Li.jc•S c _h~~'. g ed 
w1+h the offcflse~ o.f Mu rd:c'' or.cl Ar(Y)r:cl 1_3 eih~ r/ 
67 the. u1 . .1-rnnr ,+i'°s rcpr~~cf) ·~~~.j the ~r0rf1 . .)·~_v)cGAith 
C:f V1~-31Nt G- ·o:h.l.~J +uJO l 1,1 d,c_+r'fl~ .'\t.S vJ.::iC n:+ur_r-Jcd 

bf t}Je.. G r·,,r)('t .Turf' u'"~· of +h~ __ C 1~ of ~or"Ylph"J > 
V1 1-51 ~J 1A. rh(•"S'n'·) APeL.~C.At0T 0J1th th~ o+<~f")ses 
e+- HLl!'"<:kr ~n<I AT"(Y'\c cl (~ohbt>r'/ 

~eNcc-> APPL::r.cio,1-JTJ _01'--1 11-.Jd1ctef")t \oyrr><:J,.\J 
..I 

U.> ~' ~ o ~~o, ... ,tcd ('.l .-..l a. ·t+or tJc-j 1 Mr Ki:(")"' <' 1 -~ C H-c_33c:.) 
to urw::krh .. K~ APPt..I(A~T

1

.5 c\c:t~n~<:. rc.pr~s.c-""~ho"1 

APPL..:I<:.A"-',- c.un(<-r r-<: rl +1...u1<..c::. w1ih Mr rtoq'1c r~qurd111q 
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ti-\~_gl 5~-- . . +.1"',·~ ~ ... eou_o~t.~~ -~~ ~ ~~-- ~·~-~-· -~ ·nc. .QU.·T~L .. __ . __ 

~t-~,.c LµCJ~~·+ . ~y<-~ h~·~l!Jcl do \N wo.y ~f ~~ _ 
_ def~" s~ , Mr. Hucj.9~ 

1

h.l fu, ~ec\ .. APPL1._~AN T . +0<'--t 
. h~ .. C C.uu,..JS£L) hod ~oferre.d w,1\-\ th~ ~Jd ,~~ 

.. C~4 Nehof'-\ T 9"c:~~"') Ftc~,cL_!'1j OVC"<" .~ ~use..., 
.~Qnd th(:. judj.~ hod .. C.o_f'0"""U0• <.().1-~<;.i. _c~ pie CA - 03r('c.. -

(Y)e,Yl+ u.)1-\-h. h,~ ( C.ov"l~~~J .. _ .. 'f~~t ..... _f'?~L1c.A1-.\T 

C.ov.\d le_~Q-.. '~.-~"t __ G~~J .i:y. .... ~. the. .c;..~0- ~~· ? ;~ .. - ... .. _ 

bot.ti . ·,.._.d,c.+.:~.~0h . .)__~~ ':1~~"~-C"' J _he lAp?~ __ c._~_~TJ 
. ·. , ... __ . -~~~~-('(l. ''~\·\~}I ·" ~ +h.s- -~OU~I 1 .9-~ .. . 

Would be a~~ssed pu0a~hm~N+ D+ th_.rty (3o') 

ye<.J..<S 1 ..hoUJC.Uef". 1 sa,d sen+eo<..e. UJOl..A ld luN C.ON

C.Ur"(<"f)+ w.th ·f.hc th.'"ty (3o) ':jeor ~nt~nJc.c. 

APt?l..:I<..A~T wa.~ Scrv\f'l~ '"' the. 5~tc. of T<!xo~ . 

Mor.c.o"c.•; C.cua\lS.E L · ,t.J~~cd APPL1C.At>-J7 +ho.+ 
WherV b.~ s~n+~n~c::. end.s 'N the. s+n.tc of Tuxo~.) 

.So ±:he. -~•rjtN1Ck ..scn+-~07c:,. ~' d ~Nd u~ w~ \( 
IN~oforc.~ l-hc S-bt~ of Vv~•N'c:J.. ww.Jd ajrcc.. 

ft> Oqy . lelea~c:. 5hpu.loh.CINS. · ,11.l,tiCAtcd by the 
av+hor.t ~1 c ~ ·~ +he. 'Sktc of Tcxo ~ Ev~..J.SO) \ 

· . ·· ·:r~. ( ~ .... Ne\~~ .T ; ?~~<+ut-t J t+c.$td•tJj .··.· , .. .... . 

C!Vc:.r ·~·· ~.~e. ordcr·cc) m~,_ap.~<' r('.tt-.><~ wiitu~\ 

h1~ c.hombc:.- CA~ the-re.by Co.NhrM.c.d the. a~rcc..~ 
.mc·"lT. lhc. l-tt:>N Nc.\~u'"'4 T Ovc<"\.-,.,N c.\v.\y admonl~hc:d 
O.pp!u.O_')t tho.+- he <. .APPL1<..~.VTJ W~ . .N~.e.c .. :\:o 
.set .fuot uJ\th, "' t-he pruv l r-J~C. of +-he.. Com~orJ
We6 l+h of Va~q "'ho. 

1 
ConseiuMt·I i 

1 
- -~Pa.:tc.A NT (J)O..~ . fr..,. "d,. '"ju• I ty '' 

Ofld ()JO.~ tm\)O ·->c:c1 0.. th,rty ( 30') .'JC(J.r 5C.-f'\te"NCC..1 
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. hls c.Onvjc.MorJ , ·N 59-·,d c.~.sc_ is. thec-c..forc.· \Nvol,dJ 

. . 

l"-1 th6-t ... hi~ C.Ou~T-AP.PO:XNTEl) C..OUN.SEL ANC 

::fudj<l-•pl".c'S.1d; °j INc'.lu,e..:f. -hi~ i1,1:h OU.e.pti4,, . a. . 

Cou~T rie:rA L by 'Jro~s. 't mu.1...i.fur.n:uuJ AeeUc.afll.T 
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~ Af'PJ..'I(...BN .T '.s. Yt")+<9n«::~ wou.Jd r':JN c.P~.<.~r-=~.0t!/ 
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J_ .. o._dff\~·, _5_b.~d .. _A PP~_IC.~.~T . tht;(t h.c ~-~ ~t '~ -~-~~-r . 
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-· . -~- ~;;;~~o~;b~c~t:f~:.:.~~·-;~.~o:;;; ___ ~: ~ _1: 

; , I . . 
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• •• 4-
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w1+h o.. Cou rt-~\ o.I roth e.1 tho"' o. Je>r/ -1"r1c1.lJ 

· .. ~- --.---·----- ·-------
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF HAMPTON, PART I 

COSME MARTINEZ, 

Petitioner 

v. AT LAW NO. 20500 
EDWARD MURRAY, DIRECTOR 
VIRGINIA DEPARTMENT OF CORRECTIONS 

Defendant 

THIS DAY came Cosme Martinez, by counsel, and presented 

to the Court a petition praying for a writ of habeas corpus and 

subjiciendum, and, it appearing to the Court, upon reading the 

petition of Cosme Martinez, which has been duly signed and 

verified, upon the presentation of testimony by the petitioner 

and Kenneth c. Hogge, who was the Court-appointed counsel at the 

original trial on June 21, 1974, that 

1. The claim by petitioner that there was ineffective 

assistance of counsel has not been substantiated; and 

2. Because of the petitioner's understanding, derived 

from statements made by his counsel and the Commonwealth 

Attorney, that what would happen i~ the Court accepted their 

recommendation was that petitioner would return to Texas and, 

when he satisfied the terms of his Texas sentence, he would not 

' . be allowed to return to Virginia, and that his understanding, 

although demonstrably erroneous, was reasonable, and, because of 

his understanding, no real defense was presented to the charge, 

and Cosme Martinez was effectively denied his right to a 

voluntary election and decision to be tried by the Court rather 

than a jury. 

The Court finds probable cause to believe that Cosme 

Martinez is illegally detained without lawful authority by Edward 

Murray, and 

r 
I 
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It is, therefore, ORDERED that a writ of habeas corpus 

and subjiciendum be, and the same hereby is, issued out of this 

Court, directed to the said Edward Murray, commanding him to 

produce the body of Cosme Martinez, unless the Commonwealth 

Attorney expresses a desire to try the man again, then Petitioner 

is to be released. Within sixty (60) days of the entry of this 

order, the Commonwealth of Virginia is either to initiate 

proceedings to retry petitioner or to release him from 

incarceration. Said release is to become effective within sixty 

(60) days of the entry of this Order, providing that Cosme 

Martinez has in handt means to return to Texas. 

In the event of an appeal herein, execution of this 

judgment is stayed until the Supreme Court of Virginia renders an 

opinion therein and its mandate issues. 

ENTER this ~ day of 

Petitioner 

A~.kr ~ t/V?~ ~ Yrf, 

~ffd~ 
Assistant Attorney General 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF HAMPTON, PART I 

COSME MARTINEZ, 

Petitioner, 

v. 

EDWARD MURRAY, Director of 
the Virginia Department of 
Corrections, 

Respondent. 

AT LAW NO. 20500 

NOTICE OF APPEAL 

The respondent, Edward Murray, Director of the Virginia 

Department of Corrections, hereby gives notice of appeal from the 

judgment of this Court entered on October 2, 1986, and further 

gives notice that the transcript covering the testimony and other 

incidents of the plenary hearing is enclosed along with this 

Notice of Appeal, all in compliance with Rules 5:9 and 5:11 of 

the Rules of the Supreme Court of Virginia. 

Robert B. Condon 
Assistant Attorney General 
Supreme Court Building 
101 North Eighth Street 
Richmond, Virginia 23219 

Respectfully submitted, 

EDWARD MURRAY, Director of the 
Virginia Department of Corrections, 

Respondent herein. 

By: 
Of Counsel 
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CERTIFICATE OF SERVICE 

This is to certify that on this 28th day of October, 1986, a 

copy of the foregoing Notice of Appeal was mailed to Stephen F. 

Forbes, Esquir e, 2013 Cunningham Drive, Suite 230, Hampton, 

Virginia 23666, counsel for petitioner. 

, 

Robert B. Condon 
Assistant Attorney General 
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Assignments of Error 

The t rial court erred in granting the writ of habeas corpu s 

because: 

1. The trial court's finding that no real defense to the 

charges was presented at Martinez' criminal trial was unsupported 

by any evidence at the plenary hearing that Mart inez had any 

viable defense to the charges . 

2. The trial court ' s finding that Martinez was effectively 

denied his right to a voluntary election to be tried by the court 

rather than a jury at his criminal trial was plainly wrong. 
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1 MR. FORBES: .No objection, Your Honor. 

2 THE COURT: All right. So ordered. -

3 Mr. Forbes. 

4 MR. FORBES: Mr. Martinez, take the 

5 stand, please. 

6 

7 COSME MARTINEZ, 

8 the Petitioner, having been 

9 first duly sworn, was examined 

10 and testified as follows: 

11 

12 DIRECT EXAMINATION 

13 , 
14 BY MR. FORBES: 

. 
'I 15 

··j .. 
./I 16 .1 ; 

Q. State your name, please, sir. 

A. Cosme Martin~z. 
··<.:! 

t 

/1 
~ 

17 Q. I'll have to ask you to speak as 
· f 

18 loudly as you possibly can so the court reporter can 

19 take down your testimony accurately and so the Court 

20 can hear you. 

21 A. Yes. 

22 Q. Mr. Martinez, you have been in this 

23 courtroom once previously, have you not? 

24 A. Yes, sir. 

25 Q. Do you recall when that was? 

oooosz 
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1 A . Back in '74. 

2 Q. Might it have bee n June the 21st, 

3 1 974? 

4 A . Yes , sir . 

5 Q. Do yo u k no w a g e ntl e man wh ose name is 

6 Ke n net h Hogge ? 

7 A. Yes, si r . 

8 Q. Who is he? 

9 A. My attorney. That was my attorney 

10 back i n I 7 4 • 

1 1 Q. What adv ice, if any, did Mr. Hogge 

12 give you wi t h respect to yo u r p l ea of g u ilty o r not 

13 g u il t y during your trial in 1 974? , 
14 A . I was told by him and the 

:~ 
·.~ 

15 Commonwealth attorney that if I was to plead not 

. { 
16 .°'l guilty and be tried by a judge, that the sentence 

.i 
·f 1 7 that I was going to get here i n Virginia would be 

18 ru n ni n g concurrently with my Texas se n tence·: That 

19 was a 30 - year se n te n ce . And that for me to do all 

20 of my time i n Texas a n d that I wo u ld - - Texas would 

21 decide what to do with me after I did my time, that 

22 was satisfied . 

23 Q . Did he e xplain to you why it was that 

24 he wanted you to plead not guilty as opposed to 

25 guilty? 

000053 
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1 A. That's all they told me. I could do 

2 all my time down there in Texas. 

3 Q. It's your testimony here today that 

4 it was -- the Commonwealth attorney was present when 

5 Mr. Hogge explained this to you? 

6 A. . Yes, sir. 

7 Q. Did Mr. Hogge ever explain this to 

8 you or anything different than that? 

9 THE COURT: What was the name of the 

10 Commonwealth's attorney? 

11 

12 BY MR. FORBES: 

13 Q. Do you know the name of the 

14 Commonwealth attorney at that p~rticular time? 

~ 

>: 15 A. No, sir. 

·¥ 
16 ·• t 

.;;? 
~·:: 1 

17 ... , 
: ..;. 

MR. FORBES: For the record, the 

transcript would indicate it was Mr. Duff, Charles 

l 
18 - H .• Duff. ·! 

·i. 
-~ 

19 l THE COURT: Was it Mr. Duff, the man 

20 who tried the case, or somebody else? 

21 THE WITNESS: He tried my case. 

22 THE COURT: Okay. Go ahead. 

23 

24 BY MR. FORBES: 

25 Q. The gentleman that you were speaking 

000054 
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.. 
1 who was speaking with you jointly with Mr. Hogge was 

2 the same gentleman t hat tried the case? 

3 A. He wasn't a judge . He was a 

4 Commo n wealth's 

5 Q. I understand that, but listen to me 

6 carefully. Was it the same gentleman that tried --

7 was it the same gentleman that tried the case, the 

8 man who spoke with you and Mr. Hogge together? 

9 A . Yes, sir. 

10 Q. It was the same gentleman? 

11 A . Xes, sir. 

12 Q. Did Mr. Hogge or Mr . Duff i n dicate to 

13 you that the agreement that they had reached was 

14 subject to approval by the Court? 

15 A. Yes , sir. 
. " .. 

16 Q. Did t hey tell you that it had to be . 

17 the Court? 

18 A. Yes, sir. 

19 Q. What sanctions did they indicate 

20 would be placed against you if you came back here to 

21 Virginia? Did they tell you how that was supposed 

22 to be imposed? 

23 A. Well, they told me I wouldn't have to 

24 come back to Virginia. If I were to plead not 

25 guilty, I could do my time in Texas and never to 

00005 

BIGGS REPORTING SERVICE -__ ,..,. __ ____ ... ·- - ... 



9 

•' 

" 1 come back to this state again. That was --

2 Q. Did they tell you how much time you 

3 would have to do in Texas? 

4 A. No, sir. 

5 Q. Did those representations make any 

6 difference to you as to whether you decided to 

7 request that you have a jury trial as opposed to a 

8 bench trial, or a trial by the judge? 

9 A. Told me it would be better for me if 

10 I would go in front of a judge. 

11 Q. You accepted that recommendation? 

12 A. Yes, sir. 

13 Q. Mr. Martinez, should the Judge decide , 
14 that you should be granted habeas release and 

- 15 release you, what would you then do? 
· I 

' ' .. 16 \ 

" i 
A. Go back to Texas and start working. 

..... \ 
17 ·. ~ 

Q. Who is in Texas? 

. . 
18 -

·~ 

I 

A. My mother and father and my brother, 

·/ 19 sisters. Already got a place to go to, and I got a 

20 job in my father's business. 

21 Q. What kind of business is your father 

22 in? 

23 A. Plumbing. 

24 Q. Do you have money available to 

25 provide transportation for you back to Texas? 

00005t:i 
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1 A. All I got to do is make a phone call, 

2 and they'll send me the ticket. 

3 Q. Have they sent you money in the past? 

4 A. Yes, sir. 

5 Q. They have? 

6 A. _Yes, sir. 

7 Q. Have they sent money here to Virginia? 

8 A. Yes, sir. Back in December. 

9 Q. Do you know how you made parole in 

10 Texas? 

11 A. Well, it was I think by the record I 

12 had in Texas, n ever getting in no ki nd of fights or 

13 trouble down there. , 
14 Q. Your testimony is that you had a good 

15 prison record? 

16 A. Yes, sir. 

- 17 Q. You've not had any problem with the 

18 authorities there in Texas? ·· 

19 A. Not ever. 

20 Q. Have you had any problems with the 

21 authorities since you've been here in Virginia? 

22 A. No, sir . 

23 Q. How long have you been here in 

24 Virginia? 

25 A. Back in September the 5th, '85. 

00005~~ 
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1 Q. You were fairly recently turned down 

2 for parole in Virginia, were you not? 
•. 

3 A. Yes, sir. 

4 Q. When did you make parole in Texas? 

5 A. I made parole twice back in '84 and 

6 I 8 5 • 

7 THE COURT: At the original trial, 

8 the letter from the Department of Corrections in 

9 Texas said that Mr. Martinez's minimum parole was 

10 sometime in 1991. 

11 MR. FORBES: 1991. I saw that in the 

12 transcript. I was trying to ascertain as to whether 

13 or not Mr. Martinez had any personal knowledge as to , 
14 why he made parole earlier than apparently what the 

15 letter indicated by reading that. 
'r 

16 Judge, may I inquire as to whether or 

' -: 17 not the letter is in the court file? 

I 

18 THE COURT: Not in this file~ 

19 Presumably it would be in the -- it would be in the 

20 record of the trial of this case. It's not in the 

21 habeas corpus file before me. 

22 MR. FORBES: Yes, sir. 

23 THE COURT: All we have in that file 

24 is the transcript. 

25 
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1 BY MR. FORBES: 

2 Q. Mr. Martinez, did you receive any 

3 good time in Texas? 

4 A. Yes, sir. 

5 Q. How was that computed, if you know? 

6 A. . Three days for one in Texas for being 

7 on good behavior. 

8 Q. Were you e v er made aware that there 

9 were changes in the parole conditions with respect 

10 to good time or in any other way for which you are 

11 aware of that applied to you or that became 

12 applicable to you? 

13 A. No, sir. 
~ 

14 Q. You're not aware of any changes? 

15 A. No, sir. 
·.·i 

· /. ~ 

16 Q. The basis for when you pled not 
.. l 

:.. 1 7 guilty back on June the 21st of 1974, did you know 

18 beforehand that you were going to be found guilty? ,. 
•. 

19 Did you have any reason to believe that you were 

20 going to be found guilty? 

21 A. Yes, sir. 

22 Q. How and why is that? 

23 A. My counselor and the Commonwealth's, 

24 they told me the Court was going to find me guilty. 

25 THE COURT: Based on the evidence. 
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1 What was the question? 

2 

3 BY MR. FORBES: 

4 Q. Mr. Martinez, are you aware of any 

5 evidence that counsel might have presented on your 

6 behalf had you . requested a jury trial? 

7 A. No, sir. 

8 Q. Okay. How much time did you serve in 

9 Texas before you first made parole? 

10 A. Eleven years. 

11 Q. How much time have you served now in 

12 total? 

13 A. It will be twelve years, eleven 

14 months and days. 

· 1s MR. FORBES: Judge, that's all I have. 

16 THE COURT: Mr. Condon. 

17 

18 CROSS-EXAMINATION 

19 

20 BY MR. CONDON: 

21 Q. Mr. Martinez, you, in fact, gave a 

22 full confession to the police, a nd that was offered 

23 at the trial? 

24 A. Yes, sir. 

25 Q. On page 4 of yQur petition, you make 
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1 the statement: Even so, the Judge presiding over my 

2 cause ordered my appearance within his chamber and 

3 thereby confirmed the agreement. 

4 What agreement are you talking about? 

5 A. I thought it was the judge at first, 

6 but he wasn't. 

7 Q. Okay. So you're withdrawing that 

8 statement, that claim? 

9 A. Yes, sir . 

10 Q. You never had a meeting with this 

11 judge? 

12 A. No, sir. 

13 Q. All right. Counsel asked you about , 
14 this so-called agreement or bargain, as you've 

· 15 characterized it in your petition, and I think he 

16 asked you whether or not you realized it was subject 

-1 7 to approval by the judge, and you said yes; isn't 

18 that correct? 

19 A. Yes, sir. 

20 Q. Now, did you ever hear the judge in 

21 your trial tell you that you wouldn't have to come 

22 back to Vi rginia? 

23 A. No, sir. 

24 Q. Who assured you or who told you that 

25 you would never have to come back to Virginia? Was 
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1 it Mr. Hogge? 

2 A. Yes , sir. 

3 Q. Was it the Commonwealth attorney, Mr . 

4 Duff? 

5 A. I think so. 

6 Q. . You don ' t remember? 

7 A. Well, it was Duff. It was my 

8 counselor and that call him that Commonwea l th of 

9 Virginia attorney . I don ' t know what you call him 

10 down he r e. 

11 Q. You're saying that when you had this 

12 meeting with your a t tor n ey and the Co mmonwealth 

13 attorney , that they both told you that you wouldn't 

14 have to come back to Virginia? 

15 A. Yes. 

16 Q. But weren't you also told it was up 

17 to the judge? 

18 A. No, sir. 

19 Q. Isn ' t that what you said earlier, 

20 that everything was subject to the judge's approval 

21 on sentencing? 

22 A. No , sir. 

23 THE COURT: That ' s what he said. 

24 What you're asking is whether they told him that. 

25 
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l BY MR. CONDON: 

2 Q. Let me ask you this. You had 30 

3 years to serve in Texas; isn't that right? 

4 A. Yes, sir. 

5 Q. And you'd just been sentenced when 

6 you came up to Virginia? 

7 A. Yes, sir. 

8 Q. You got 30 years in Virginia to serve 

9 concurrent with your Texas time? 

10 A. Yes, sir. 

11 Q. Back in 1974, did you consider that 

12 that was a good deal? 

13 A. Yes, sir. , 
14 Q. And you're unhappy with it now 

· 1s because yo u feel like you should have been released 

16 when you finished your time in Texas; is that 

-17 correct? 

18 A. Yes, sir. 

19 Q. All right. At trial the judge asked 

20 you at the very beginning of your trial whether or 

21 not you had talked to Mr. Hogge, your attorney, 

22 about whether or not to have a bench trial, a judge 

23 trial, o r a jury trial -- and this is on page 6 of 

24 the transcript -- and the judge asked you if you 

25 talked about whether or not to have a judge or a 
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1 jury, and you said, Yes, sir. 

2 The judge asked you do you 

3 understand the choice that you have. You said, Yes, 

4 sir. 

5 And then he asked you what your 

6 decision was, and you said you wanted a judge trial. 

7 Why did you decide to go with the 

8 judge trial? 

9 A. Because they already told me that 

10 they were going to run my time concurrently with my 

11 Texas sentence and that I would not have to come 

12 down here and do no time. · I could do all my time in 

13 Texas. 

14 Q. Was that the only reason for taking a 

15 judge trial? 

16 A. Yes, sir. 
• \ 

t 

·l 7 THE COURT: Pretty good reason really, t 
' 

18 without getting any extra time to serve. Didn't 

19 sound like a bad deal from this standpoint. 

20 MR. CONDON: I think that's all the 

21 questions I have, Judge. 

22 MR. FORBES: Just one or two, and I 

23 think it's a little different. 

24 

25 
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" 
1 REDIRECT EXAMINATION 

2 

3 BY MR. FORBES: 

4 Q. Mr. Martinez, just to make sure that 

5 we're absolutely clear as to what transpired here. 

6 In your petition you indicated that you were in 

7 chambers with your attorney and who else? 

8 A. That Commonwealth. 

9 Q. In your petition I understand we 

10 have a little bit of a language problem or a 

11 language barrier. 

12 In your petition that was filed 

13 first of all, did you have some help in filing this , 
14 petition? 

15 A. A friend of mine helped me. 

16 Q. You helped him find the information? 

17 A. Yes. 

18 Q. He actually wrote it down? 

19 A. Yes. 

20 Q. Do you know basically what the 

21 petition says? 

22 A. Yes. 

23 Q. In your petition you indicated that 

24 the defense attorney, court-appointed defense 

25 attorney, and someone else met with you prior to 
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1 trial. 

2 A. Yes, sir. 

3 Q . Who did you indicate that person was? 

4 A . DA or, what, Commonwealth ' s. 

5 Q. So it ' s your testimo n y that in yo ur 

6 petition - -

7 A. I put it was the judge. 

8 Q. Thank you. Listen very caref u lly. 

9 Do you now be l ieve that to be the case? Do you 

10 t hink that you made a mistake? 

11 A. I made a mistake when I wrote it. 

12 Q. You feel certai n about that? 

13 A. Yes, sir . , 
14 Q. Who do you think i t was that you met 

15 with? 

16 A. That Commonwealth ' s . 

17 Q. Attorney? 

18 A. Attor n ey. 

19 Q. Now, are you certain of that? 

20 A. Yes, sir. 

21 Q . Based on counsel ' s question that the 

22 Commonwealth attorney and Mr . Hogge indicated to you 

23 that you would not have to come back here to 

24 Virginia? 

25 A. Yes, sir. 
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., 
1 MR. FORBES: That's all I have. 

2 MR. CONDON: I have one more. 

3 

4 RECROSS-EXAMINATION 

5 

6 BY MR. CONDON: 

7 Q. Are you saying, then, that they told 

8 you it was a certainty, an absolute certainty, or 

9 did they tell you that it was a good possibility or 

10 a good chance that you wouldn't have to come back? 

11 A. They told me I would not have to come 

12 back. 

13 Q. You're saying they guaranteed it? 

14 A. Yes, sir. I could do my time in 

15 Texas, and whatever Texas did with me, the State of 

16 Virginia would be satisfied. 

17 MR. CONDON: Okay. 

18 THE COURT: Mr. Forbes. 

19 MR. FORBES: Judge, that's all the 

20 questions I have of this witness. I would like to 

21 put Mr. Hogge on the stand when he's available. 

22 THE COU RT: · Do you have other 

23 witnesses? 

24 MR. FORBES: No, sir. 

25 THE COURT: Well, then, Mr. Martinez, 
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1 go back in that witness room back there and wait 

2 until Mr. Hogge gets back. It should be five or ten 

3 minutes. 

4 We'll be in recess. 

5 

6 (Whereupon, a recess was taken.) 

7 

8 THE COURT: Let the record show that 

9 both attorneys are now present in court, and Mr. 

10 Martinez is also present in court. 

11 Who do you want next, Mr. Forbes? 

12 MR. FORBES: Call Mr. Kenneth Hogge. 

13 THE COURT: Mr. Hogge, take the oath. 

14 

15 (Whereupon, the witness was sworn.) 

16 

17 THE COURT: All right, sir. 

18 

19 KENNETH HOGGE, 

20 a Witness, having been first 

21 duly sworn, was examined and 

22 testified as follows: 

23 

24 

25 
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1 DIRECT EXAMINATION 

2 

3 BY MR. FORBES: 

4 Q. State your name, please, sir. 

5 A. Kenneth Hogge. 

6 Q. Mr. Hogge, are you at all familiar 

7 with the gentleman seated to my left? 

8 A. Yes. 

9 Q. His name is Cosme Martinez, is it not? 

10 A. That's right. 

11 Q. You were court appointed to represent 

12 him on some offenses which took place and were tried 

13 back on June 21st of 1974? 
# 

14 A. That's right. 

15 Q. Mr. Hogge, I want you to explain to 

16 the Court, if you can recall, the nature of your 

17 handling of that case. Ultimately, how was that 

18 case disposed of? 

19 A. It was actually tried. 

20 Q. And what, if anything, took place 

21 between you and the Commonwealth attorney prior to 

22 the trial? 

23 A . We discussed what the penalty would 

24 be and agreed that it would be the same as he had in 

25 Texas but would run concurrently with the Texas time. 
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2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Do you remember who the Commonwealth 

attorney was at that time? 

A. I think Charles H. Duff. 

Q. That being consistent with what the 

transcript would show? 

A. Yes. 

Q. Do you remember whether Mr. Duff was 

the Commonwealth attorney or the assistant 

Commonwealth? 

A. He was assistant. 

Q. Do you recall how it was that the 

plea came to be a not guilty plea as opposed to a 

guilty plea? 

A. Yes, sir. That was to preserve his 

right of appeal. 

Q. Why was that done that way? 

23 

A. Well, we weren't sure the Court would 

go along with what we talked about as far as 

sentencing. 

Q. So you and the Commonwealth attorney 

had reached an agreement, but that was going to be 

subject to the Court's approval? 

A. Definitely. 

Q. For that reason, you had him plead 

not guilty? 
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1 A. Right. 

2 Q. Was Mr. Duff in accordance with that? 

3 A. I don't recall. 

4 Q. Do you recall whether or not you and 

5 Mr. Duff met with Mr. Martinez prior to the hearing 

6 that day? 

7 A. I know I did. I'm not sure about Mr. 

8 Duff. 

9 Q. You're not sure whether he did or not? 

10 A. Uh-uh. 

11 Q. Can you tell us today whether you had 

12 any expectation then that Mr. Martinez would serve 

13 his time in Texas and still have to come up here and 

14 serve time? 

15 A. I thought he would never come back to · 

16 Virginia. 

17 Q. And do you recall whether or not you 

18 told him that he would not have to come back to 

19 Virginia? 

20 A. I didn't tell him that, I know. I 

21 didn't make any promises to him. 

22 Q. But you're telling us today that you 

23 had no expectation that he would be coming back? 

24 A. I don't think anybody did. 

25 Q. You do not recall whether or not Mr. 
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1 Duff was present when you had your meeting? 

2 A. No, I don't. It wouldn't be normal 

3 for him to be present. 

4 Q. You don't recall? 

5 A. No, I don't recall. 

6 MR. FORBES: Judge, that's all I have. 

7 THE COURT: Mr. Condon. 

8 

9 CROSS - EXAMINATION 

10 

11 BY MR. CONDON: 

12 Q. _Mr. Hogge, at the time of this trial 

13 in June of 1974, how long had you been a member of , 
14 the Virginia Ba r? 

15 A. Since 1 955 . 

16 Q. If you can e .stimate for us today, in 

17 1974, if you can recall, what percentage of your 

18 practice would yo u say was involved in criminal law? 

19 A. Probably 8 0 to 90 percent. 

20 Q. In al l yo ur discussions with your 

21 client before and during trial, are you saying, then, 

22 that you never guaranteed or never told him that it 

23 was an absolute certainty that h e wouldn't be re t urnin~~ 

24 to Virginia? 

25 A. No. I'd been practicing law for 

00007Z 

BIGGS REPORTING SERVICE 



26 

•' 

1 about 20 years at the time, and there was no way I 

2 could guarantee anything to the defendant or even 

3 tell them there was a guarantee. 

4 Q. Also, there was no guarantee that the 

5 Court would approve your sentence? 

6 A. That's right. In fact, the Court was 

7 reluctant to take it. 

8 Q. Were you aware in 1974 that it was 

9 really up to the Virginia Parole Board and not 

10 really up to the Court to decide? 

11 A. Probably. 

12 MR. FORBES: I didn't get that. 

13 THE COURT: He said probably. 
ti 

14 

15 BY MR. CONDON: 

16 Q. Would it be fair, then, to say that 

17 what you told your client in 1974 was that it was a 

18 good possibility that he wouldn't return but no 

19 guarantee? 

20 A. I'm sure I didn't use the word 

21 guarantee. I said it's a possibility that he 

22 wouldn't come back. I may have even said 

23 probability. 

24 MR. FORBES: Judge, I'm going to 

25 object to this unless Mr. Hogge can remember what he 
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1 said. 

2 THE COURT: He said he can't really 

3 remember. He's trying to reconstruct it as far as 

4 he can. 

5 MR. CONDON: That's all the questions 

6 I have, Your Honor. 

7 THE COURT: Mr. Forbes, do you have 

8 any further questions? 

9 MR. FORBES: No, sir. 

10 THE COURT: Thank you, Mr. Hogge. 

11 Anything further by way of evidence? 

12 MR. FORBES: No, Your Honor. 

13 MR. CONDON: No, Your Honor. 
~ 

14 THE COURT: What does counsel want to 

15 say? 

16 MR. FORBES: Your Honor, please, Mr. 

17 Martinez has filed this habeas petition based on two 

18 grounds, and they're not altogether different 

19 grounds. 

20 His first issue with regard to relief 

21 would be whether or not he had, in fact, received 

22 effective assistance of court-appointed counsel. 

23 And with respect to that issue, I'm saying on one 

24 hand that most assuredly his end result, as 

25 everybody would have expected it to be or would have 
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1 THE COURT: I don't put much weight 

2 on the idea that had he taken a jury trial he would 

3 have done better. I don't think he would have. 

4 MR. FORBES: Judge, I don't think he 

5 would have either. My point is I don't think you 

6 have to go into that. 

7 I don't think you have to speculate 

8 which would have been the better choice. I think 

9 you have to recognize he had the right to election, 

10 and this influenced his decision. 

11 I'm not implying that this Court or 

12 any Court should necessarily believe that he could 

13 have done better. All I'm saying, the right was 
# 

14 there and his decision -- voluntariness of his 

15 decision was, without question, prejudiced by the 

16 facts as presented to him. 

17 Again, that's not to imply that Mr. 

18 Hogge intentionally did anything wrong or even did 

19 anything that 99.9 percent of the people wouldn't 

20 have done, because I know if I were in that 

21 situation, I would not have had the wherewithal to 

22 have guessed that this situation could have 

23 transpired. 

24 THE COURT: All right. There's no 

25 substance to the claim of inef.fectiveness of counsel. 
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1 The record will show that has not been established. 

2 Mr. Martinez has said certain 

3 portions of his petition were incorrect because 

4 somebody wrote the petition for him, and they were 

5 wrong. 

6 Well, after the somebody, whoever it 

7 was, wrote it for him, Mr. Martinez signed it. And 

8 I don't think it sounds very much as though it's 

9 required to assume he didn't read it. Of course, it 

10 was notarized and sworn to. 

11 What happened in this case, 

12 apparently, based on the evidence, is that the 

13 defendant, now the petitioner, his attorney, and the , 
14 assistant Commonwealth's attorney looked at 30 years, 

15 The 30-year sentence in Texas, and determined that 

16 they would try to get this Court to give Mr. 

17 Martinez a 30-year sentence to serve concurrently 

18 with the one in Texas. And they figured, all of 

19 them, it was going to be if you serve 30 years in 

20 Texas, you serve 30 years ' prison time in Virginia. 

21 That may even have been correct. 

22 It may even have been that Mr. 

23 Martinez would have been serving his concurrent 

24 sentence in the Virginia Correctional System and 

25 Texas wouldn't be getting him back on a current 
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1 basis. 

2 It's at least arguable that he might 

3 have been paroled here sooner than he was in Texas 

4 and Texas would have faced the same problem Virginia 

5 faced when Texas paroled six, seven yea rs prior to 

6 the stated earliest possible release date. 

7 In that letter in evidence back in 

8 1974, no substantial defense was raised. He pled 

9 not guilty but no other real evidence to derail the 

10 approximation he made, presumably because now the 

11 petitioner, his attorney at that time, and the 

12 Commonwealth's _ attorney had made the transposition. 

13 Thirty years in Texas must equal 30 years in 

14 Virginia . If you run them concurrently, he'll get 

15 through down there, he won't come back. Nobody said 

16 that in the hearing. 

17 I think I don't think there's a 

18 technical matter, that Mr. Martinez would have any 

19 way to enforce that. 

20 He brought this proceeding. Mr. 

21 Martinez is unless he's changed a great deal in 

22 the last eleven or twelve years, he's not an 

23 outstanding citizen. But in this case, I think that 

24 the actions he took and the actions his attorney 

25 took and the actions that the Commonwealth's 

000077 

BIGGS REPORTING SERVICE 



40 

.. 
1 attorney took were all based on the same 

2 misconception of what was going to happen, or 

3 presumption. And in the view of this Court, this 

4 man might will be entitled to be treated in that 

5 special circumstance of this case. This man is 

6 entitled to be treated as he and counsel, 

7 respectfully, shall be treated. 

8 I don't have any independent 

9 recollection of what the Court thought at the point, 

10 if it was discussed at all. I think it was. 

11 The petition is granted. The 

12 prisoner is to be released. 

13 You have indicated in testimony, Mr. 

14 Martinez, that you have access to someone who will 

15 provide you tickets and transportation means back to 

16 Texas; is that correct? 

17 MR. MARTINEZ: Yes, sir. 

18 THE COURT: How long will it . take you 

19 to arrange that once you leave here? 

20 MR. MARTINEZ: My people be working 

21 right now. Different time down there. 

22 THE COURT: I'll ask Mr. Forbes to 

23 prepare the order and submit it to Mr. Condon for 

24 endorsement. The order will grant the writ and 

25 release to become effective when Mr. Martinez has at 
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