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OFFICE OF THE CLERK ·
SUPREME COURT OF THE UNITED STATES
WASHINGTON,

D . C . 20543

March 1, 1988

MEMORANDUM TO JUSTICE POWELL

From:

Frank Lorsoq~

Re:

Capital Punishment Applications

Pursuant to your request of February 25, 1988, I have attached copies
of miscellaneous chambers matters, etc.
You also requested the opinion dealing with last minute appeals in
capital cases and the chaos created, and possible published statement that
States may need to consider whether the death penalty is appropriate in light
of this situation. This does ring a familiar bell, but I regret that I am
unable to locate a citation. I well remember verbal discussions with your law
clerks along those lines, and I am beginning to wonder whether this may have
been contained in a draft opinion that was never released due to votes
received from the Conference following its circulation.
I did find the order in Darden concerning the grant of a stay after
four Justices voted to grant certiorari. Straight contains much discussion of
the Rule of Four. Davis & Hardwick carries your warning to counsel about what
you expect in last minute pleadings. The Court's opinion in Barefoot v.
Estelle gives guidance to what is expected of federal courts dealing with
federal habeas petitions.
Attached are statistics dealing with OT 1985 stay applications from
the 11th Circuit in capital cases and those from all the Circuits filed within
24 hours of the scheduled execution. Ed Turner has prepared a similar list
for OT 1986. Attached is Anne Ashmore's executed prisoners list dating from
1977 to the present, with notations about the defendants.
To my knowledge there is no complete compendium of opinions, orders
and statements in capital cases nor is there a complete log of various
applications for stay, motions to vacate, etc.
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MEMORANDUM TO THE CHIEF JUSTICE
1 Judicial Fellow 1
FROM: Al . Pearsdn,

~

·

RE: Habeas Corpus Statute of Limi~~n

revision

DATE: -March 30, 1988

The brevity of the attached habeas corpus statute of
limitation proposal, while it may surprise you, could actually
prove to be a strength. The concept is straight f ~

aas is the

legislative language required to put it into effect.

Here is a

list of the most important questions that the proposal takes into
account:
1. Should the SL be general or apply only in capital
cases? Should it apply to both state and federal
prisoners? ~ ~ c , ~ ~ C , ~

2. How long should a prisoner have before the SL would
operate as a bar to habeas corpus relief?
3. What event or events should trigger the SL? Under
what circumstances would the operation of the SL be
tolled?
4. At what point should counsel be provided in order for
the SL to become operational in a particular case? This
raises the possibility or perhaps necessity of a double
trigger? From the perspective of the federal system,
this proposal won't work unless there is representation
at the state habeas phase where Brady and ineffective
assistance contentions can be added to issues which have
been presented on direct appeal.

5. What system of legal representation do we want to
propose? Would a state qualify for the SL if it put into
operation a comprehensive system of legal representation
in habeas cases? How would the system be certified as
adequate for purposes of triggering the SL? Would such a
broad gauged approach to legal representation make the
benefits of finality in criminal cases too expensive to
be an effective inducement? The alternative would be to
make the SL apply on a case-by-case basis---allowing the
government to make the cost-benefit assessment
selectively and to .commit incrementally.
The attached proposal is for a one yeaL SL that is
,

applicable only to state prisoners under a capital sentence. The
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rationale for gauging the proposal so narrowly is that the
finality problem arises almost entirely from this class of
prisoners and in this class of cases. The inducement of quicker
finality is offered to the states ~n return for their development
of a system of representation for capital defendants in state and
federal post-conviction proceedings. The purpose is to provide
the optimal combination of judicial efficiency and fundamental
fairness.
Is this a reasonable~ pro~?

,~.

It is clear that inmates are being added to death row more
rapidly than executions are being carried out. The reason is the
length of time necessary to complete state and federal
post-conviction proceedings---a problem that is intensified by a
capital felon's understandable desire for delay and the
procedural doctrines like the exhaustion requirement that make
such a strategy generally quite effective. As complex and time
consuming as death penalty litigation has proven to be thus far,
more difficult times lie ahead.
A 1987 study reveals the outlines of what it describes as a
coming "crisis" • .l\s of June 15, 1987 ,' there were 1940 -inmates on
death row nationally. Of those 1940 capital cases, 1021 were
pending on state direct appeal. Approximately 660 were either
pending in state post-conviction proceedings or had been ruled
upon. The study forecast that 304 death penalty cases would be in
a position to move into the federal habeas co.rpus phase of
litigation in FY i987. It forecast 340 more such cases for FY
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1989. Caseload and Cost Projections for Federal Habeas Corpus
Death Penalty C~ses in FY 1988 and FY 1989 at 19-21 (Sept. 1987).
To anyone knowledgeable about death penalty litigation,
these figures reveal at a minimum that many complex, hard fought
cases are in the pipeline leading ultimately to federal court.
However, when one considers the number of capital cases pending
in federal court as of June 15, 1987,

(174 in district court and

97 on appeal including certiorari to the Supreme Court), the
nature of the impending problem becomes clearer. By the end of FY
1988, the volume of death penalty cases at the federal habeas
corpus phase could easily have doubled.
A case load increase of that magnitude in death penalty
litigation must be considered as serious in and of itself.
Unfortunately, the problem is compounded by two factors:

(1) the

anticipated growth in death penalty cases will not be distributed
evenly among the district and circuit courts around the country;
and (2) the states which will account for the bulk of this growth
generally offer little, if anything, in the way of legal
representation for capital defendants beyond direct appeal. If
future death pe~alty cases are to be processed in an orderly and
'

.

fair manner at the post-conviction stage, some change in habeas
corpus standards is ·inevitable.
Any serious proposal in this regard must consider the
implementation of a system of effective legal representation in
post-conviction proceedings. This would plainly make the task of
the federal courts more tolerable. But would it benefit the

-
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states? Upon the assumption of such an obligation (legal
representation}', the states with some moral force could insist
upon a SL to promote their powerful interest in the finality of
criminal convictions. In theory, this would offset the costs of
providing legal representation and in effect organizing the
opposition. Is greater finality enough of an inducement to the
states? It is a tough call; the experience under 42 USC$ 1997e
(optional administrative exhaustion mechanism under civil rights
statute for institutionalized persons} should be kept in mind
here. Perhaps, the costs of providing legal representation should
be shared by the federal government and the states?
Here are my section-by-section comments on the proposed
draft:
Subsection (d}---It establishes one year SL and ties it
to the provision by the state of legal representation at
both state and federal post-conviction proceedings.
Unless you require representation at both phases, there
will be a Rose v. Lundy problem and federal habeas
counsel _will have to retrace steps. With counsel at the
state phase, the omission of issues can be considered
under procedural default standards. This will mean a far
smaller likelihood of delay; once a case gets to federal
court, it will stay there and be disposed of in a single
continuous process.
Subsection (e}---If the state has provided counsel as
required- in subsection (d}, ' the SL runs from-the
exhaustion of state remedies. Actually, this is a
complicated question. Exhaustion occurs in two stages:
direct appeal and upon completion of state
post-conviction proceedings. However, as I see it,
exhaustion is a cumulative process and the proposal
contemplates applying the SL from the completion of
state post-conviction proceedings .. The -11 could have been
exhausted" language presupposes a two stage, but
cumulative exhaustion process with the habeas petitio~er
being represented throughout state post-conviction
proceedipgs. If the list of issues in.federal court is
longer than the list generated in state post-conviction
proceedings, how do you treat the new(and non-exhausted}
issues? The proposal in and of itself does not impose a
-
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default. It would permit a habeas petitioner to try to
return, to state court as required by Rose v. Lundy, but
the clock would continue to run as to that issue. You
could call this the "one clock principle'' for all issues
and contrast it with the way exhaustion works which is
issue-by-issue. The only circumstances where multiple
clocks would be possible are identified in subparagraphs
{l) ·,(2) and (3). They are essentially situations where
exhaustion was not possible due to factors beyond the
control of the petitioner and his attorney.
Subsection (f)---This subsection contemplates qualifying
on a state-by-state basis. You could do it on
county-by-county or case-by-case basis. But the
inevitable comparisons between the haves and have nots
- might be undesirable. We want to move on this problem on
a broad basis and doing it at the state level is really
the best approach in my view. My instinct is that we
need a clear step which establishes that a program
qualifies and that a SL is in effect. What about cost
allocation? I put the costs entirely on the state, but
the state can make some telling points in response. For
example, the federal government has created the need for
counsel because it has made habeas corpus relief so
freely available. Why should the states pay 100% of the
counsel fees for a problem that they didn't create in
its entirety? The federal government can say that the
states want the death penalty and federal habeas is
necessary to make sure it is applied in a fair manner.
In that sense, the states have contributed to the
problem. A cost sharing approach seems the most
plausible compromise given these lines of argument.

-
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PROPOSED STATUTE OF LIMITATION PROVISION

. Section 2244 of title 28, United States Code, is amended by
adding at the end thereof the following new subsections:

"(d) In all capital cases involving a person in custody
pursuant to a judgment of a state court, a one year period of
limitation shall apply to the filing of an application for a writ
of habeas corpus under this chapter. This period of limitation
shall apply only if the state, under the standards and procedures
set forth in subsection (f), has a program that provides
competent and adequately compensated counsel for state prisoners
under death sentence during all state and federal post-conviction
proceedings.
"(e) The one year period of limitation shall run from the
time at which state remedies are exhausted or could have been
exhausted. It shall run separately with respect to any issue or
issues for which the exhaustion requirement has not been
satisfied because:
"(1) the, state created an impediment
to post-conviction
'
review in violation of the Constitution or laws of the United
States;
"(2) the .federal right asserted has been newly
recognized and could not have been asserted in any prior
p~st-conviction proceeding; or

- 1 -

,,

-

-

~

"(3) ;the factual basis of the claim or claims could not
have been discovered through the exercise of reasonable
diligence.
"(f) A state may qualify for the one year period of
limitation if it establishes a comprehensive program providing
for representation of capital defendants in state and federal
post-conviction proceedings. To qualify, the capital
representation program must receive the approval of a majority of
the active judges of the United States Circuit Court of Appeals
in which the State is situated. The Court of Appeals shall
approve a program of capital representation if it provides
adequate compensation and otherwise assures the availability of
competent counsel for all capital defendants desirous of
representation."
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MEMORANDUM TO THE CHIEF JUSTICE ~
FROM: Al Pearson, Judicial Fellow
RE: Refinement of Habeas Corpus
Statute of Limitation Proposa
DATE: April 13, 1988
Attached is a redraft of the statute of limitation
proposal. It incorporates your suggestions and attempts to refine
some features.
1. Section (d) establishes two triggers for the SL.
Subsection (d) (1) makes the SL applicable if a capital
habeas applicant in fact was represented during state
post-conviction proceedings and for an aggregate period
of a year thereafter. The premise is a case-by-case
determination of the applicability of the SL provision.
Upon the conclusion of state post-conviction
proceedings, a lack of representation would toll the SL
but once counsel comes back into the case, the clock
resumes running. A tacking principle governs. Thus, five
months of representation by Jones and eight months by
Smith would make an aggregate period of representation
of more than a year. If no federal habeas petition had
been filed during that time, the SL would operate as a
bar as specified in Section (e).
Subsection (d) (2) enables a state to trigger the SL
across-the-board in its own death penalty cases. The
~ pro -9:!!Q is the establishment in accordance with
section (f) of a program of legal representation in
state and federal post-conviction proceedings. As
written, the across-the-board option probably does not
contain sufficient incentives to make the idea
attractive to the states. They can argue with some force
that all the costs of representation should not be borne
by them. Some combination of state and federal financing
is likely to be the key.
Section (e) attempts to define the point in time from
which the SL would run. Two ~lternatives are suggested.
The first uses the date at which ''state remedies are
exhausted." I borrowed the "exhaustion" standard from
the SL provision of HR 1333. In my view it is highly
ambiguous. The concept of exhaustion is never used to
describe a single moment in the process of state
review---whether on direct appeal or during habeas
corpus proceedings. In fact, it refers to a seri~s of
instances throughout state review where the state
judiciary has given all the consideration that it
intends to afford to a particular issue. Linked as it is
to discrete issues and the factual allegations in
support of them, exhaustion can and regularly does take
place at many different times during state review. With
respect to some issues, it does not occur at all. For
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these reasons, "exhaustion" seems to be a particularly
inapt starting point for a SL.
We could try to assign a meaning to the term
"exhaustion" for the purposes of this section that
differs from the usage under 28 USC$ 2254(b). But the
potential for confusion hardly seems worth it. What we
seek is a clearly defined terminal point in state
judicial consideration of criminal cases---a point that
objectively reflects the end of the state prisoner's
efforts. Depending on the nature of the issues involved,
it could occur after direct appeal or after state
post-conviction proceedings. But once state review is
concluded and the state prisoner shifts his attention to
the federal courts, the premise of this proposal is that
he is entitled to a year to filed his application for
federal habeas relief.
The alternative language I propose would have the SL
run from the "last dispositive order on the merits"
issued by a state court. Unlike the exhaustion concept,
this language describes a single, identifiable point in
time from which to measure the operation of the SL bar.
As I conceive of this approach, it would not apply to
rulings denying motions for rehearing or motions for
extraordinary reconsideration of prior dispositive
rulings. In my view, this language (or something based
on the same rationale but more aptly phrased) is the way
to go.
A further advantage of the alternative language is
that while it makes the operation of the SL independent
of the exhaustion requirement, the SL rule still serves
as a powerful disincentive against the filing of mixed
petitions. It deals with one of the most serious but
unintended consequences of Rose v. Lundy in the death
penalty context. If a state prisoner seeks federal
relief and raises an unexhausted claim, the SL clock
would continue to run from the date of the "last
dispositive order on the merits" in state court. Nothing
in this proposal would deny the state prisoner the right
to rush back to state to cure his exhaustion problem. He
would required to do so, however, within the time frame
of the one year SL---a difficult, if not impossible,
task in most instances.
Is this unfair to a state prisoner under death
sentence? Not in my view since he bears none of these
consequences if he is unrepresented. On the other hand,
if the state prisoner is represented in state
post-conviction proceedings and afterwards as this
proposal contemplates, the factual record built up in
the state courts ought to be entirely adequate to
sustain all legal theories appropriate in federal habeas
proceedings. Under these assumptions, the presentation
of unexhausted claims to a federal court is difficult to
-
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excuse. This proposal exacts a price for such
"afterthought" contentions, but it is one that seems
fair in view of the representation in death penalty
cases that this proposal seeks to encourage. Moreover,
it would seem to be reasonable from the perspective of
judicial administration.
Section (e) recognizes that there are certain issues
that a state prisoner might not fairly be expected to
raise within the context of the one year SL and it
creates exceptions for each of them. The SL runs
separately if any one of the exceptions is applicable;
it runs from the time at which the disability is
removed. The rationale behind these exceptions is
self-evident.
In practice, however, the newly discovered eviden ce
exception will probablj be the source of most last ditch
litigation efforts in capital cases. I see no way to
avoid this. Bare allegations of this type are easy to
make. Meritorious allegations are, of course, quite
unusual. In principle, however, if there is previously
unknown and unavailable evidence suggestive of a state
capital prisoner's innocence, the federal courts should
always remain open to consider it. This particular
exception suggests the limit of the present proposal; it
seeks to promote fairer and more efficient consideration
of capital cases but it does not attempt to deal with
the chaos frequently associated with last minute
attempts to stay executions.
Section (f) needs little elaboration beyond what I
have said in previous memoranda. If a state wishes to
qualify .for the SL across-the-board, the program ought
to compensate counsel and have controls that assure
competency. Once a program is approved by the Court of
Appeals, there will not be any further need for
case-by-case review of the competency of individual
attorneys before the SL could be invoked in a given
case.

-
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PROPOSED HABEAS CORPUS STATUTE OF LIMITATION PROVISION

Section 2244 of title 28, United States Code, is amended by
adding at the end thereof the following new subsections:

"(d) In all capital cases involving a person in custody
pursuant to a judgment of a state court, a one year period of
limitation shall apply to the filing of an application for a writ
of habeas corpus under this chapter. This period of limitation
shall apply if either of the following conditions is satisfied:
11

(1) the state prisoner was represented by counsel

during all state post-conviction proceedings and for an
aggregate period of at least a year following the
completion of such proceedings;
11

(2) the state, under the standards and procedures set

forth in subsection (f), has a program that provides
counsel for state prisoners under death sentence during
all state and federal post-conviction proceedings and
the state prisoner was in fact represented by counsel
pursuant -to such a program.
"(e) The one year period of limitation shall run from [the
time at which state remedies are exhausted]

(the date of the last _

dispositive order on the merits issued by a state court prior to
the application for a writ of habeas corpus under this chapter].
It shall operate as a bar to all issues actually litigated on
state direct appeal or during state post-conviction proceedings
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and to those issues that might have been raised at either stage
of review. The one year period shall run separately with respect
to any issue or issues for which the exhaustion requirement could
not have been satisfied because:
11

(1) the state created an impediment to post-conviction

review in violation of the Constitution or laws of the
United. States;
11

(2) the federal right asserted has been newly

recognized and could not have been asserted in any prior
post-conviction proceeding; or
"(3) the factual basis of the claim or claims could not
have been discovered through the exercise of reasonable
diligence.
"(f) A state may qualify for the one year period of
limitation if it establishes a comprehensive program providing
for representation of capital defendants in state and federal
post-conviction proceedings. To qualify, the capital
representation program must receive the approval of a majority of
the active judges of the United States Circuit Court of Appeals
in which the state is situated. The Court of Appeals shall
approve a program of capital representation if it provides
adequate compensation and otherwise assures the availability of
competent counsel for all capital defendants desirous of
representation."
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C H AM B E RS OF

T HE C HI EF JU STI CE

April 8, 1988

Dear Lewis,
As I write this
from Charlottesville
rather have you read
before we talk about

I am not sure whether you have returned
or not, but even if you have I would
what I have to say in letter form
it.

One thing that has impressed me in our Court's years of
dealing with last minute stay applications in death cases is
how chaotic the system of federal habeas review is. I
brought this up recently with the Executive Council of the
Judicial Conference, and the two Chief Judges of the
circuits most involved -- Paul Roney of the Eleventh and
Charles Clark of the Fifth -- agreed that if you had set out
to design a bad system you could not have done a better job.
At one time I had thought that perhaps our Court could
deal with some of the procedural issues in a meaningful way,
but after having seen things come and go here for a few
years I have a feeling that any decision we render is
necessarily going to be pretty "fact specific" to use a
phrase from the cert-pool writers. I have therefore
concluded -- albeit with some reluctance -- that we should
try to seek legislation regularizing the procedure for
habeas corpus relief in death cases. I have some ideas on
the subject which I would like to talk to you about but
right now I am less interested in getting any ideas of mine
enacted than in bringing order by any suitable means out of
the present chaotic situation.
I am sure there will be opposition from the
"abolitionists" and from other civil liberties advocates to
any measure, no matter how carefully considered, that would
limit the present availability of the writ of habeas corpus
in death cases. For this reason I would like to appoint an
ad hoc committee of the Judicial Conference of the United
States to consider this question and come up with a
recommendation, and I hope that I may prevail upon you to
chair that committee. I plan to ask Paul Roney and Charles
Clark -- presently members of the Executive Committee -- to

,
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serve on the committee along with two District Judges, one
from the Fifth Circuit and one from the Eleventh Circuit. I
think that way we will have the perspective of all three
levels of the federal judiciary brought to bear on the
problem.
When you have had a chance to read and digest this, let
me know and let us talk about it. Your role as Chairman
would not be in any sense "honorary" -- the committee would
be a small working group of first-rate people with a mission
to solve a very real problem.
Sincerely,

~

•

AP r i. l

21 , 19 8 8

nP.a r C"li. e~:
This refers to vour letter of Apri 1 8 about the
chaotic syste11l of habeas carom; revie~-.r.
Now that. I ;:ur back at thf' Court af' te r an absence of
about a month (except ¥=or a nay and a half:), I will be
available to talk at vour convenience.

c;jncerelv,

ThP. Chief Justice
l fp/ ss

•
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ju.prtntt <qourt of f!rt ~niltb jtatts
,rMJringhm, ~. Ql. 2Dffe'!,

A DM INISTRATIVE A SSISTANT TO

THE CH IEF JU ST IC E

May 20, 1988

MEMORANDUM
TO:

The Chief Justice

FROM:

Noel Augustyn~

RE:

Information Item: Judicial Conference Committee
Appointment; Habeas Corpus

1.

Jim Macklin at the AO tells me that the only constraints on
your appointing an ad hoc committee of the Judicial
Conference are jurisdictional. Thus, it should be made clear
that the "Powell Committee" will report to the Federal/State
Jurisdiction Committee headed by Judge Schwarzer, which, per
the recent reorganization of the Conference committee
structure, is the proper body to report to the Conference
itself.

2.

Macklin tells me that Chief Justice Burger appointed ad hoc
committees with the approval of the Conference, or o f t h ~
Executive Committee or simply by himself without consultation
with either group.

NJA: sb
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CHAMeER9 oir

THE CHIEF JUSTICE

June 6, 1988
JI

The Honorable Paul H. Roney
Chief Judge
United States Court of Appeals
For the Eleventh Circuit
Federal Office Building
st. Petersburg, Florida 33701
Dear Paul,

G·y~t,.~

~LG/4,J"'~
C,~,t../.~~ ~

?~ I

G.

~

~

'1 ~·-,
l--V\.._•f..-t-

I am writing identical letters to you and Charles Clark
in hopes that each of you will agree to serve on a special
committee of the Judicial Conferente which I wish to
appoint.
You will recall that at the February meeting of the
Executive Committee of the Conference I suggested that the
possibility of legislative revision of current law governing
federal habeas review of death sentences be referred to the
Conference Committee on Federal-State Jurisdiction. During
the course of our discussion at that time, both you and
Charles commented that if someone had set out to design a
bad system for this sort of review they could not have done
a better job. The Executive Committee ended up by referring
the matter to the Committee on Federal-State Jurisdiction.
Some material has since come to my attention which makes me
think that it would be appropriate to appoint a special
committee of the Conference to consider the possibility of
such legislation; this material suggests that however much
these sort of applications may be presently burdening
federal courts as well as state courts, "you ain't seen
nothing yeti" I think the virtue of a special committee -composed in the way I have in mind -- would be that each
member of the committee would have had extensive experience
in the actual process of reviewing state death sentences on
federal habeas, with the attendant midnight applications and
the like. I have asked Lewis Powell -- who as Circuit
Justice for the Eleventh Circuit before he retired had as
much experience as anyone on our Court with these matters
to serve as Chairman of the committee, and he has kindly
consented to aos'O. I would like each of you to serve as
members of the committee, because each of you is a Chief

I
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Judge of one of the two circuits with the most cases
involving federal habeas review of state death sentences.
And I would like each one of you, if you agree to serve on
the committee, to suggest to me the name of a District Judge
in your circuit who you think could usefully serve on the
committee. This would give us a committee of five people,
small enough to actually review and draft a legislative
proposal, each of which has had "hands on" experience with
federal habeas review of capital sentences.
I have a few ideas of my own, based on my own
experience with our Court's handling of stay applications in
particular, which I would like the committee to consider,
but which would not in any way be binding on the committee
if they did not think it were the best approach. My idea,
which I will spell out in greater detail once the committee
is appointed, is to provide that where the state furnishes
counsel to a defendant under a capital sentence in seeking
state and federal post conviction review, the rules
governing federal habeas applications be modified so that in
effect all claims that are raised or might have been raised
in a first consolidated petition woald be thereafter barred.
There would obviously have to be some sort of an escape
clause, but I think we desperately need a formula for
regularizing these applications so that a convicted
defendant has a counseled opportunity to present these
claims once to a federal court, and if they are then turned
down that should be the end of federal review.
Please let me know as soon as possible whether you
would be willing to serve as members of this committee. I
am sure that the Administrative Office will supply staff
services, and I will make available to the committee the
Judicial Fellow customarily assigned to this Court on a
part-time basis.

J:;:117

·,.:
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.inprmu Q1ourt of tltt 1lnittb .itatt•
-.uJrmghtn. J. Q1. 21lp,..;J
C HAM!ICR9 0,-

THE CHIEF JUSTICE

June 6, 1988

The Honorable Charles Clark
Chief Judge
United States Court of Appeals
For the Fifth Circuit
P.O. Drawer 2219
Jackson, Mississippi 39225-2219

5__,L--t-- ~ 2c ~~
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Dear Charles,
I am writing identical letters to you and Paul Roney in
hopes that each of you will agree to serve on a special
committee of the Judicial Conference which I wish to
appoint.
You wi ll recall that at the February meeting of the
Executive Committee of the Conference I suggested that the
possibility of legislative revision of current law governing
federal habeas review of death sentences be referred to the
Conference Committee on Federal-State Jurisdiction. During
the course of our discussion at that time, both you and Paul
commented that if someone had set out to design a bad system
for this sort of review they could not have done a better
job. The Executive Committee ended up by referring the
matter to the Committee on Federal-State Jurisdiction. Some
material has since come to my attention which makes me think
that it would be appropriate to appoint a special committee
of the Conference to consider the possibility of such
legislation; this material suggests that however much these
sort of applications may be presently burdening federal
courts as well as state courts, •you ain't seen nothing
yeti• I think the virtue of a special committee -- composed
in the way I have in mind -- would be that each member of
the committee would have had extensive experience in the
actual process of reviewing state death sentences on federal
habeas, with the attendant midnight applications and the
like. I have asked Lewis Powell -- who as Circuit Justice
for the Eleventh Circuit before he retired had as much
experience as anyone on our Court with these matters -- to
serve as Chairman of the committee, and he has kindly
consented to do so. I would like each of you to serve as
members of the committee, because each of you is a Chief
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Judge of one of the two circuits with the most cases
involving federal habeas review of state death sentences.
And I would like each one of you, if you agree to serve on
the committee, to suggest to me the name of a District Judge
in your circuit who you think could usefully serve on the
committee. This would give us a committee of five people,
small enough to actually review and draft a legislative
proposal, each of which h'as-nad • hands on• experience with
fed eral- habeas review of capital sentences.
I have a few ideas of my own, based on my own
experience with our Court's handling of stay applications
particular, which I would like the committee to consider,
but which would not in any way be binding on the committee
if they did not think it were the best approach. My idea,
which I will spell out in greater detail once the committee
is appointed, is to provide that where the state furnishes
counsel to a defendant under a capital sentence in seeking
s t a t e ~n~- federal post conviction review, the rules
cioverning federal habeas applications be modified so t hat in
ef1 ect all claims that are raised ot might have been raised
i~
f ir st consolidated petition would be thereafter barred.
There- w~ala obviously have to be some sort of an escape
clause, but I think we desperately need a formula for
regularizing these applications so that a convicted
defendant has a counseled opportunity to present these
claims once to a federal court, and if they are then turned
down that should be the end of federal review.

CCf7
~

Please let me know as soon as possible whether you
would be willing to serve as members of this committee. I
am sure that the Administrative Office will supply staff
services, and I will make available to the committee the
Judicial Fellow customarily assigned to this Court on a
part-time basis.
Sincerely,

li11 tJ:W;ty
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THE CHIEF" JUSTICE

June 10, 1988

MEMORANDUM

TO:
FROM:

Members of the Executive Committee of the
Judicial Conference
The Chief Justice

At our meeting last February, I requested the Executive
Committee to refer to the Committee on Federal-State
Jurisdiction under the chairmanship of Bill Schwarzer the
problems created by last-minute stay applications in
connection with federal habeas review of capital sentences.
After giving considerable further thought to these
questions, I have decided that it would be preferable for me
to appoint an ad hoc committee to look into this matter with
the possibility of drafting proposed le islation before
anything is referred to
e o
ee on Fe eral-State
Jurisdiction. I have asked Retired Justice Lewis F. Powell
to chair such a committee and anticipate requesting circuit
and district judges from the Eleventh and Fifth Circuits,
which have seen most of the •action• in this area,• to sit
as members of this committee.
In view of this change of heart on my part, I plan to
advise Bill Schwarzer that this very limited aspect of
"habeas corpus reform" should be removed from his
committee's agenda at its meeting later this June.
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UNITED STATES COURT OF APPEALS

/

CHARLES C L ARK
CHIEF JUDGE
2415 EAST CAPITOL STREET , ROOM 302
JACKSON , MISSISSIPPI 39201

FIFTH CIRCUIT

June 10, 1988

(901) 3153-0911

The Hon. William H. Rehnquist
Chief Justice of the United States
Washington, DC 20544
Dear Chief:
I will be pleased to serve as a member of the special committee to consider
legislative revision of the current law governing habeas corpus review of a death
sentence. I would like to give a little thought to ~ho among the Fifth Circuit district
judges with 11 hands on 11 experience could best serve. It seems to me that picking someone
who has the respect of the present members of the Judicial Conference might be as
critical to the success of the project as picking someone who could competently draft
legislation that Congress would find acceptable.
I share your concerns and interest in the subject matter and I look forward to
working with Justice Powell and Judge Roney in this endeavor.
Respectfully,
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UNITED STATES COURT OF APPEALS
ELEVENTH CIRCUIT

PAUL H . RONEY
CHIU' JUDOI:

,11:011:"AL
ST. ~1:TUtS

o,.,.,cE • UILDINO

• U"G.

June 15, 1988

P'LOlltlOA 11701

I
The Honorable William H. Rehnquist
Chief Justice
Supreme Court of the United States
Washington, DC 20543
Dear Mr. Chief Justice:
I will be pleased to serve on the special committee to
consider the possibility of legislative revision of federal
habeas corpus capital case law described in your letter of
June 6, 1988.
My recommendation for a district judge from our Circuit
to serve on the committee would be either Chief Judge Anthony
A. Alaimo or Chief Judge Wm. Terrell Hodges.
They both have
handled emergency capital cases.
I think either would have
credibility with our colleagues.
We have a number of district judges who would probably
do a good job in connection with this project.
I am leaving at noon today and will be back in the
office on July 8.
My office will be able to get in touch
with me.
If you want me to call you, please let my office
know.

Sin0~

Paul H. Roney
Chief Judge
PHR:ehs

---- •

WILLIAM W
UNITED

450
SAN

STATlt:S

~~N

FRAN~;SCO,

•

SCHWARZER
DISTRICT

GATE

JUDGlt:

AVENUE

CALIFORNIA

94102

June 15, 1988

Honorable William H. Rehnquist
Chief Justice
Supreme Court of the United States
1 First Street, NE
Washington, D. C.
20543
Dear Bill:
Thank you for your letter of June 10, 1988,
relating to habeas corpus reform.
We will defer further work on reforms
relating to the processing of capital cases
until the proposed ad hoc committee reports.
Meanwhile I intend to go forward with
developing legislative proposals for incremental
reform of habeas corpus proceedings. Our first
proposal is likely to suggest a statute of
limitations. Depending on its reception at the
Judicial Conference, we will see where we go
from there.
We will, of course, welcome any suggestions
from you or your staff.
With best regards,
Sincerely yours,

!r
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'·7
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William W Schwarzer
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J'une 15, 1988

,-1,.0IHDA 117

The Honorable William H. Rehnquist
Chief Justice
Supreme c ourt of the United States

Washington, OC 20543
Dear Mr. Chief .Justice:

I will be pleased to serve on the special committee to
consider the possibility of legislative revision of federal
habeas corpus capital case law described in your letter of
June 6, 1988.
My recommendation for a district judge from our Circuit
to serve on the committee would be either Chief .Judge Anthony
A. Alaimo or Chief Judge Wm. Terrell Hodges. They both have
handled emergency capital cases.
I think either would have
credibility with our colleagues.
We have a number of district judges who would probably
do a good job in connection with this project.
I am leaving at noon today and will he back in the
office on July a.
My off ice will be able to get in touch
with me.
If you want me to call you, please let my office
know.

Sin(Y~
Paul H. Roney
Chief Judge
PHR:ehs

•
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THE CHIEF" JUSTICE

June 10, 1988

MEMORANDUM
TO:
FROM:

•

Members of the Executive Committee of the
Judicial Conference
The Chief Justice

At our meeting last February, I requested the Executive
Committee to refer to the Committee on Federal-State
Jurisdiction under the chairmanship of Bill Schwarzer the
problems created by last-minute stay applications in
connection with federal habeas review of capital sentences.
After giving considerable further thought to these
questions, I have decided that it would be preferable for me
to appoint an ad hoc committee to look into this matter with
the possibility of drafting proposed le islation before
anything is referred to
e o
ee on Fe eral-State
Jurisdiction. I have asked Retired Justice Lewis F. Powell
to chair such a committee and anticipate requesting circuit
and district judges from the Eleventh and Fifth Circuits,
which have seen most of the •action• in this area,• to sit
as members of this committee.
In view of this change of heart on my part, I plan to
advise Bill Schwarzer that this very limited aspect of
•habeas corpus reform• should be removed from his
committee's agenda at its meeting later this June.
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THE CHIEF' JUSTICE

June 20, 1988

The Honorable Barefoot Sanders
Judge
Northern District of Texas
United States Courthouse
1100 Commerce Street
Room 15D28A
Dallas, Texas 75242
Dear Judge Sanders,
My own experience over the past decade with federal
habeas review of state capital cases -- and particularly the
last-minute stay applications which se~m to be an inevitable
part of the process -- has convinced me of the desirability
to create an ad hoc committee of the Judicial Conference of
the United States to study this problem and consider the
need for changes either in existing statute law or in the
Rules. Lewis Powell, Retired Associate Justice of our
Court, has agreed to serve as Chairman of the Committee;
Chief Judges Charles Clark and Paul Roney have likewise
agreed to serve on it. Charles Clark has suggested you. I
hope you will agree to serve on what I believe will be a
very important committee of the Conference. My present
intention is to have the committee consist of no more than
five members, to have staff help from the Administrative
Office, and to report its conclusions and recommendations to
the Judicial Conference through the Committee on StateFederal Jurisdiction.

cc:

The Honorable Charles Clark
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THE CHIEF" JUSTICE

June 20, 1988

The Honorable William Terrell Hodges
Chief Judge
Middle District of Florida
United States Courthouse
Suite 108
Tampa, Florida 33602
Dear Judge Hodges,
My own experience over the past decade with federal
habeas review of state capital cases -- and particularly the
last-minute stay applications which seem to be an inevitable
part of the process -- has convinced me of the desirability
to create an ad hoc committee of the Judicial Conference of
the United States to study this problem and consider the
need for changes either in existing statute law or in the
Rules. Lewis Powell, Retired Associate Justice of our
Court, has agreed to serve as Chairman of the Committee;
Chief Judges Charles Clark and Paul Roney have likewise
agreed to serve on it. I asked each of the Chief Judges to
recommend one District Judge in their circuits and Paul
Roney has suggested you. I hope you will agree to serve on
what I believe will be a very important committee of the
Conference. My present intention is to have the Commitee
consist of no more than five members, to have staff help
from the Administrative Office, and to report its
conclusions and recommendations to the Judicial Conference
through the Committee on State-Federal Jurisdiction.

;};;:~~
cc:

The Honorable Paul H. Roney
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June 20, 1988

The Honorable Barefoot Sanders
Judge
Northern District of Texas
United States Courthouse
1100 Commerce Street
Room 15D28A
Dallas, Texas 75242
Dear Judge Sanders,
My own experience over the past decade with federal
habeas review of state capital cases~- and particularly the
last-minute stay applications which seem to be an inevitable
part of the process -- has convinced me of the desirability
to create an ad hoc committee of the Judicial Conference of
the United States to study this problem anclc ons i der the
need for changes either in existing statute law or in the
Rules. Lewis Powell, Retired Associate Justice of our
Court, has agreed to serve as Chairman of the Committee;
Chief Judges Charles Clark and Paul Roney have likewise
agreed to serve on it. Charles Clark has suggested you. I
hope you will agree to serve on what I believe will be a
very important committee of the Conference. My present
intention is to have the
mmittee consist of no more than
five members, to have taff hel from the Administrative
Office, and to report i s cone usions and recommendations to
the Judicial Conference through the Committee on StateFederal Jurisdiction.

cc:

The Honorable Charles Clark
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June 23, 1988

The Honorable William H. Rehnquist
Chief Justice
Supreme Court of the United States
1 First Street, N.E.
Washington, D.C. 20543

Dear Chief Judge Rehnquist:
Judge Sanders is out of the office until July 5.
However, he called in today and asked that I respond to your
letter of June 20 and state that he would be glad to serve on the
ad hoc committee.
Sincerely yours,

-

·.L4.,;_

?Jra-~v k ~I -

~FOOT SANDERS ,,-·- -·
ACTING CHIEF JUDGE
NORTHERN DISTRICT OF TEXAS
cc:

C.. C -

The Honorable Charles Clark
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,niteb jtates ~istrid Qlourt
M I DDLE DISTRICT OF FLORIDA
UNITED STATES COURTHOUSE
TAMPA . F L OR I DA 33602

WM . TERRE LL HODGES
CH I EF JUDGE

June 24, 1988

The Honorable William H. Rehnquist
Chief Justice of the United States
Supreme Court of the United States
1 First Street, NE
Washington, DC 20543
Dear Chief Justice Rehnquist:
Thank you very much for your letter of June
concerning the ad hoc committee you are appointing
federal habeas review of state capital cases.
I would be honored to serve on this Committee.
pectfully,

f/dy0ll Hodges
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July 25, 1988

Dear Paul,
It was good to talk to you today, and I will be
quite interested in seeing whatever you have on the problem
of unlimited federal habeas corpus review, particularly in
capital cases.
Chief Justice Rehnquist, when he requested me to
head up a small informal group to take another look at this
perplexing problem, said that he had some ideas he would
include in a memorandum. At the time he spoke, the Term was
nearing its end.
I
confess that
I
frequently
complained
[in
Chambers opinions some of which you saw] about repetitive
filings and last minute stay applications. But I was never
sanguine about persuading Congress to make significant
changes in §§ 2254 and 2255. I am not familiar with the
extent to which the Judicial Conference has authority to make
changes in the rules, including Rule 9(b).
I am speaking at the luncheon of the Criminal Law
Section of the ABA at the Toronto meeting, and I am planning
to talk generally about the problems of capital punishment,
perhaps the most serious problem in our criminal justice
system. There are now over 2,000 persons on "death row", and
only about 100 have been executed since Gregg was decided.
As I would like to see the information you have in
your file before I go to Toronto, perhaps you could send it
to me here c/o the Clerk's Office of the Fourth Circuit Court
of Appeals by Federal Express.

•

•
Honorable Paul H. Roney
Page Two
July 25, 1988

I am sending a copy of this letter to Chief Justice
Rehnquist who I hope is still in New Hampshire. This is
merely for his information, and we will talk further when
both of us are back in Washington.
I also am sending a copy
to Charles Clark.
My best to you and Sally.
Sincerely,

Honorable Paul H. Roney
Chief Judge, U.S. Court of Appeals for the
Eleventh Circuit
601 Federal Office Building
St. Petersburg, Florida 33701
LFP/djb
cc: The Chief Justice
Supreme Court of the United States
1 First Street, N.E.
Washington, D.C. 20543
Honorable Charles Clark
Chief Judge, U.S. Court of Appeals
for the Fifth Circuit
P. o. Drawer 2219
Jackson, Mississippi 39205
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PAUL H. RONEY
CHIEF .JUDGE
f'C0ERAL Ol"FICE BUILDING
ST. PETERSBURG. ,LORIOA
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July 26, 1988

The Honorable Lewis J. Powell, Jr.
Retired Associate Justice
United States Courthouse
Tenth & Main
Richmond, Virginia 23219
Dear Justice Powell:
Inclosed are portions of the report from the Committee
on Federal-State Jurisdiction to the March 1988 session of
the Judicial Conference of the United States.
The Conference,
the recommendation.

by a

split vote,

declined to approve

Although not shown in the minutes, the Conference
initially voted to exclude from the recommendation paragraph
5, which provided that a "writ may not be granted with
respect to any claim that has been fully and fairly
adjudicated in state proceedings."
Even with that being
excluded,
however,
the Conference voted down the
recommendation to support the bill by a divided vote.
My notes show that at the 100th Congress, First Session,

s. 1970 in the Senate and H.R . 3777 in the House dealt with
collateral review of criminal judgments and the imposition
of capital punishment.
Enclosed is a copy of H.R. 1333.
I am also enclosing a copy of a statement of Paul
Cassell, Assistant Deputy Attorney General, concerning the
Habeas Corpus and Capital Punishment Litigation de l ivered to
a Subcommittee of the House on February 26, 1988.
Also enclosed are copies of statistical information
which the Attorneys General of Florida and Georgia provided
us in February .

Sinzy~

PHR:ehs

Enclosures

Paul H. Roney
Chief Judge
,:. 1
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DISTRICT ATTORNEY
PERSHING COUNTY
P . 0 . BOX 299
LOVELOCK , NEVADA 89419
RICHARD A . WAGNER
DISTRICT ATTORNEY

TELE P HONE

August 3, 1988

273-2613

Chief Justice William Rehnquist
Supreme Court of the United States
Washington, D.C. 20543
Dear Chief Justice Rehnquist:
Please be advised that I am the District Attorney
in a small community of approximately 4500 population in
Nevada and I have been a prosecutor in this community for
approximately seventeen years. For a very long time, I
have been deeply concerned with a problem which I believe
only the United States Supreme Court can solve.
I have, during my career, prosecuted two death
penalty cases and the defendants are presently on death
row. The appeal process in one case has now been going on
for approximately eight years and the other has been going
on for approximately four years. Between these two capital
cases, there are thirteen victims, representing eleven
different families.
In the past, in the capacity of president of the
Nevada District Attorneys' Association, I have worked
diligently to expedite the appeal process in death penalty
cases in the State of Nevada and our own supreme court has
responded in a favorable way to expediting these cases. I
believe that many people in this county have lost great
faith in the court system because of the delays which take
place in the appeal system with death penalty cases and it
is probably an exaggeration to even call the process a
system, with the myriad of ways that delays can be obtained
in such cases.
My earnest pleas and prayer to you is to
consider, on behalf of the United States Supreme Court,
setting forth rules whereby there would be one method of
appeals in death penalty cases that could be carried out in
an expedited manner. The greatest bottleneck in the entire
system seems to be in the federal district courts and, most
especially, with the Ninth Circuit Court of Appeals.
I believe it ought to be of utmost concern to you
and the rest of the Supreme Court that we are now getting a

. .

Chier Juscice ~
August 3, 198 •
Page two

LLiam Kennquisc

-'

large number of cases throughout the United States that are
getting to be ten and twelve years old and executions are
not taking place except in the South.
On behalf of myself and the families of the many
victims with whom I am involved, we earnestly beg that you
have the courage to do what is right and provide some
direction in expediting the appeal system. The confidence
of the general public with regard to the American judicial
system, I believe, is directly tied to this issue.
Just as the Warren Court
history as the court that extended
defendants, I hope that your Court
history as the Court that provided
and the families of victims.

will be known throughout
rights to criminal
will be known throughout
justice to the victims

Highest personal regards.
Sincerely,

~tf[~

Richard A. Wagner
District Attorney
RAW: ss

~
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August 11, 1988

Dear Chief:
H~re is a cow of the talk I made to the Criminal
Justice Section of the ABA in Tcronto.
Tt is a talk I have
inteniled to give for ~ome tlme.
I thought it m5.ght be ht;!lPful to document the extent to which our duai_ coll,:1t~ral review system is abused.
I talked to Paul Roney, and he b:r ought me clown to date on
what occurred ;,\t the Judicial r:'onterence meetlng.
I am
sending copies of the ABA talk to ,Judgei; Roney, Clark, Hodg-

es, and S an6r?r.<'5.

I have understood that you would give the Canmi ttee
your ideas for an aqenda and your thoughts as to what m1.ght
be considered. A1so I rote there ,,,-,u1 be staff assistance.

I had thought our target initially should be the
.Judici.al Conference. Unless i.t favors some means of limiting repetitive federal review in the absence of a colorable
claim of innocence, I have thought it unlikely that Congress
would act? The Justice Department has had little success
with Congress.
,Jo and I hope to be in R i.chmond until a:f te r Labor
Day. I will be available to see you any time thereafter at
your convenience.
I do hope you and Nan have had a restful few weeks.

Sincerely,

The Chief Justice
lfp/ss
Enc.

cc:

Judges Roney, Clark, Sanders and Hodges
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CAPITAL PUNISHMENT

Remarks of
LEWIS F. POWELL, JR.
ASSOCIATE JUSTICE (Retired)
SUPREME COURT OF THE UNITED STATES

Criminal Justice Section.
American Bar Association
Toronto, Canada
August 7, 1988

.~

f

CAPITAL PUNISHMENT
It seems appropriate to talk about capital punishment to
the Criminal Justice Section of the ABA. The problems associated with the death sentence are among the more serious
ones in our system of justice. At a luncheon I can only talk
quite generally.
The Constitution and Court Decisions
No one questions that the Founding Fathers approved capital punishment. We find evidence of this fact not only in
the prevailing practice of that day, but also in the text of
the Constitution itself. The Fifth Amendment, for example,
provides in part:
"No person shall be held to answer for a capital, or otherwise infamous crime, unless on presentment or indictment of a Grand Jury ... ; nor be deprived of life, liberty, or property, without due process of law."
Moreover, the Crimes Act of 1790 provided for the death
penalty for a number of offenses. More recent textual evidence is provided by the Fourteenth Amendment, adopted 77
years after the Fifth Amendment, that incorporated essentially the same language. It is the language of the Eighth
Amendment, however, around which much recent controversy over the death penalty has turned.
Over the years the Supreme Court addressed the validity
of the imposition of capital punishment under the Eighth
Amendment and the Due Process clauses in numerous cases. 1
1
See, e.g., McGautha v. California, 402 U. S. 183 (1971) (rejecting due
process challenges to imposition of the penalty); Witherspoon v. Illinois,
391 U. S. 510 (1968) (holding unconstitutional exclusion of all jurors with
conscientious scruples against imposition of the penalty); Trop v. Dulles,
356 U. S. 86 (1958) (dicta in case invalidating punishment by forfeiture of
citizenship to the effect that penalty does not offend Eighth Amendment);
Louisiana ex rel. Francis v. Resweber, 329 U. S. 459 (1947) (assuming
its applicability, Eighth Amendment not violated by execution of prisoner
who survived first execution attempt due to mechanical failure); In re
Kemmler, 136 U. S. 436 (1890) (rejecting Fourteenth Amendment challenge to electrocution as a means of execution); Wilkerson v. Utah, 99

..
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3

gating circumstances, such as youth, cooperation with police,
and the defendant's emotional state at the time of the crime.
Although only statutorily prescribed aggravating factors
may be considered, the jury is free to consider any mitigating
evidence that may be presented. 6
. In addition, the Georgia statute requires review of the
sentence by the state supreme court, and also a finding that
the sentence is not disproportionate to other death sentences
imposed in the state. We have emphasized that under the
Georgia-type statute the sentence of death cannot not be imposed "capriciously and arbitrarily," as had been proscribed
by the Furman decision.

The Absence of Finality
Since Gregg, the Supreme Court has decided-with full
opinions -a number of capital cases. 7 In view of the finality
of capital punishment, appellate courts-including the Supreme Court-have reviewed each case with great care. Although protective refinements have been enunciated, 8 Gregg
remains the law. We have recognized, in accordance with
Chief Justice Warren's opinion in Trop v. Dulles, that the
Eighth Amendment "must draw its meaning from evolving
murder for hire, and a finding that the murder was especially heinous,
atrocious, or cruel.
• See Hitchcock v. Dugger, 107 S. Ct. 1821 (1987); Lockett v. Ohio, 438
u. s. 586 (1978).
7
See, e. g., Thompson v. Oklahoma, 108 S. Ct. 2687 (1988); Johnson v.
Mississippi, 108 S. Ct. 1981 (1988); Mills v. Maryland, 108 S. Ct. 1860
(1988); Maynard v. Cartwright, 108 S. Ct. 1853 (1988); Satterwhite v.
Texas, 108 S. Ct. 1792 (1988); Amadeo v. Zant, 108 S. Ct. 1771 (1988);
Lowenfield v. Phelps, 108 S. Ct. 546 (1988); Yates v. Aiken, 108 S. Ct. 534
(1988); Burger v. Kemp, 107 S. Ct. 3114 (1987); Buchanan v. Kentucky,
107 S. Cf 2906 (1987); Sumner v. Shuman, 107 S. Ct. 2716 (1987); Gray v.
Mississippi, 107 S. Ct. 2045 (1987); Hitchcock v. Dugger, 107 S. Ct. 1821
(1987); McCleskey v. Kemp, 107 S. Ct. 1756 (1987); Tison v. Arizona, 107
S. Ct. 1676 (1987); California v. Brown, 107 S. Ct. 837 (1987). The Court
has already granted review in several capital cases for the 1988 term.
"See, e.g., Thompson v. Oklahoma, 108 S. Ct. 2687 (1988); Booth v.
Maryland, 107 S. Ct. 2529 (1987); Eddings v. Oklahoma, 455 U. S. 104
(1982).

·,
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in many cases the murders were committed years ago. In
Georgia, for-example, the time between the date of the murder and execution (where in fact there has been an execution)
averages close to 10 years. Although the average lapsed
time in Georgia may be the highest, the same situation generally prevails in a number of other states. 13 No one would
suggest that this is satisfactory.

Reasons for Delay
A fundamental reason for the delay is our unique system
of dual collateral review of criminal convictions. Of course,
the criminal law is primarily a state rather than a federal
responsibility. The capital cases decided since Gregg have
been in state courts. Since the enactment by Congress of
the habeas corpus statute of February 5, 1867, we have had
habeas corpus review by federal courts where federal questions are presented. And by virtue of the federalization of
death penalty jurisprudence since Furman, federal claims
can be raised in virtually all death cases. A great majorityperhaps all-of the states also now have their own systems of
collateral review of criminal convictions.
The scope of both federal and state collateral review for
many years was narrow, encompassing mainly claims that
the convicting court lacked proper jurisdiction. 14 By 1953,
however, federal habeas relief had come to provide full review of the merits of federal constitutional claims. 15 The various modern state collateral remedies also provide expanded
opportunity for relitigation of prisoners' claims.
The result has been a burdensome increase in habeas corpus litigation that surely Congress did not anticipate. During the judicial terin beginning in 1940, federal district courts
13

Based on figures compiled by the Alabama Attorney General's office,
Florida, for example, has an average delay of nine years and nine months,
and Texas an average delay of seven years and eight months. Other
states in which fewer executions have taken place report similar figures,
and the national average delay is approximately eight years.
"See, e.g., Ex Parte Watkins, 28 U.S. (3 Pet.) 193 (1830).
16
See Brown v. Allen, 344 U. S. 443 (1953).

-,
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previously. 18 There may have been a subsequent federal
court decision that supports such a claim. Again, a defendant may go through the state and federal -court systems on
collateral review-including the Supreme Court. I might
add that only rarely is innocence of the crime an issue in collateral review. Not infrequently, a capital case will reach
the Supreme Court two or three times over a period of years.
This process has been described by Chief Justice Rehnquist
as "chaotic." 19
The Chief Justice was referring not only to repetitive reviews but also to the way our system permits -perhaps even
encourages -the filing of last minute stay applications.
Often such an application will be filed in a district court a
few days before an execution date. If a stay is not granted
by the district court or a court of appeals, the application may
be filed with the Supreme Court on the eve of the execution
date. This practice of late filing imposes heavy burdens on
the courts, and often prevents the mature and thoughtful
consideration the system expects. As the Chief Justice observed, ''We judges have no right to insist that matters such
as these proceed at a leisurely pace, or even at an ordinary
pace, but I think we do have a claim to have explored the possibility of imposing some reasonable regulation on a system
which is disjointed and chaotic." 20
State authorities are now specifying a period of several
days, or perhaps a week, within which the execution must
take place. This practice has the beneficial effect of enlarging the time period for judicial review. When only a specific
'"To prevent abuse of the habeas corpus writ, Rule 9(b) of the Rules
Governing Proceedings in the United States District Courts Under Section
2254 of Title 28 addresses the problem of "successive petitions." It states
that such" a petition "may be dismissed if the judge finds that it fails to
allege new or different grounds for relief and the prior determination was
on the merits or, if new and different grounds are alleged, the judge finds
that the failure of the petitioner to assert those grounds in a prior petition
constituted an abuse of the writ."
19
Address, National Conference of Chief Justices, Williamsburg, Virginia (January 27, 1988).
20
Ibid.

·,
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poration funded by state appropriations, the Georgia Bar
Foundation, and it is hoped also by some federal aid. Its
purpose is to assure early representation by counsel of persons on death row. I believe similar action is being taken in
Florida and Alabama. 25
·Perhaps I have said enough to make clear why a dozen
years after the uniquely fair Gregg-type statute was approved, we have more than 2000 convicted murderers on
death row, and less than 100 executions. However this
delay may be characterized, it hardly inspires confidence in
or respect by the public for our criminal justice system.

Has Capital Punishment Served Its Purposes?
In Gregg, among the justifications for maintaining capital
punishment were retribution and deterrence. Although
some may argue that retribution is unworthy, as we noted
in Gregg it is a traditional rationale for punishments commensurate to the crime itself. This is sometimes referred to as
the doctrine of proportionality. 26
The second justification was deterrence. It is not evident
that murder has been deterred. I preface my remarks with
the recognition that deterrence may be significantly weakened by the delay of repetitive review. According to FBI
reports, there were 20,510 murders committed in this country in 1975, the year before Gregg was decided. Last year,
25
See Report of the Proceedings of the Judicial Conference of the United
States 17-18 (March 15, 1988).
26
In Gregg, we noted the remarks of Lord Justice Denning, Master of
the Rolls of the Court of Appeal in England: "The truth is that some crimes
are so outrageous that society insists on adequate punishment, because the
wrong-doer deserves it, irrespective of whether it is a deterrent or not."
Gregg, 428 U. S., at 184 (quoting Royal Commission on Capital Punishment, Minutes of Evidence, Dec. 1, 1949, p. 207 (1950)). Conversely, the
deeply rooted common-law principle of proportionality expressed in the
Eighth Amendment demands that the harshness of a punishment not be
grossly disproportionate to the gravity of the offense. See, e.g., Solem v.
Helm, 463 U. S. 277 (1983).

...
~

11

Great Britain, for example, gun owners must apply for a special license and satisfy the authorities that their possession of
firearms will not endanger public safety. ·Firearms dealers
are strictly regulated and subject to record-keeping requirements. The British government in fact is now considering
even stricter controls in the wake of a shooting incident in
which sixteen people were killed by a lone gunman. 30
In this country opinion remains sharply divided on the subject of gun control. Much scholarly debate has centered on
the extent to which the Second Amendment applies to private ownership of arms, or is restricted to the need for a
"well-regulated militia." 31 With respect to handguns, however-as opposed to sporting rifles and shotguns-it is not
easy to understand why the Second Amendment, or the notion of liberty, should be viewed as creating a right to own
and carry a weapon that contributes so directly to the shocking number of murders in our country. 32

Conclusion
I now conclude briefly. I hardly need say that there are
no easy answers to the problems of our murder rate, or the
delay and repetitive review of death sentences. But I do not
think we should accept these problems as inevitable.
As a co-author of Gregg, and recently the author of McCleskey, 33 I adhere to the view that the death penalty lawfully may be imposed under our Constitution. My concerns
relate to the way the system malfunctions, and to the shocking murder rate that prevails in our country. In view of
the unambiguous public support for capital "imnishment, one
would think that the time has come for Congress to give
thoughtful consideration to making reasonable changes in the
See Secretary of State for the Home Department and Secretary of
State for Scotland, Firearms Act 1968, Proposals for Reform (1987).
31
See Senate Committee on the Judiciary, 97th Cong., 2d Sess. , The
Right to Keep and Bear Arms (Comm. Print 1982).
32
During the Vietnam War, some 58,021 Americans were killed. During that same period in the United States, approximately 122,000 Americans were murdered. Of those, well over 70,000 were killed by firearm s.
33
McCleskey v. Kemp, 107 S. Ct. 1756 (1987).
30
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CHARLES CLARK
CHIEF JUDGE
245 EAST CAPITOL STREET , ROOM 302
JACKSON , MISSISSIPPI 39201

FIFTH CIRCUIT

August 19, 1988

( 601 ) 353 · 0911

The Hon. Lewis F. Powell, Jr.
Supreme Court of the United States
Washington, DC 20543

/

Dear Justice Powell:

Thank you for the copies of your letter to the Chief and your talk to the Criminal
Justice Section of the ABA. I only had seen snips/from news articles, so getting the full
text was most helpful.
/

-

'-

~

It may be desirable to confer before( our group decides to seek Judicial Conference

approval. Several Conference members ~ ve strong views on habeas corpus issues. In
1983 the Conference refused to support Ho use and Senate bills dealing with habeas
corpus reform and returned the matter to its Committee on Judicial Administration for
further study. In March of this year, the committee again reported favorably on the
Habeas Corpus Reform Act of 1987 (HR 1333), but the Conference by a vote of 14 to 12
declined to approve despite the Chief Justice's appeal for support.
Sincerely,

~

e

5 ~ ~ttfwt/~
~

~ttprtnU '!Iltltrl of tqt ~ h ~btftg

Jfulpnghtn. ,.

'4.

2llp~,

z:{1/tr

AUG 2 3 1988

~

~

CHAMBERS 01"

THE CHIEF JUST I CE

August 22, 1988
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Richard A. Wagner, Esq.
District Attorney
Pershing County
I
P.O. Box 299
Lovelock, Nevada 89 /i 9
Dear Mr. ,Wagner:
your letter of Augyst 3, exp ressing your
concerns ~cxft the lengthy delays which occur p uring federal
habeas review of state capital sentences. As you might
imagine, you are not the first one to call this matter to my
attention, and I have recently appointed a Committee of the
Judicial Conference of the United States, chaired by my
former colleague, Lewis F. Powell , to look into the matter
and report back to the Judicial Conference. I am sending a
copy of your letter to Justice Powell.
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CHAMBERS OF

THE CHIEF .JUSTICE

August 22, 1988

The Honorable Lewis F. Powell
Associate Justice, Ret .
United States Supreme Court
Washington, D.C . 20543
Re:

1__

,a;:,

r

C.

<j,,,

Ad Hoc Committee on Federal Habeas

Dear Lewis:
I am sending the original of this letter t o you, and
copies to each of the other four members of the Committee of
the Judicial Conference to inquire into federal habeas
review of capital sentences . I have sent each of you a
letter describing my conception of the Committee ' s work
before, but I am not sure that I said exactly the same thing
in each of the letters .

-/v~.A,

?

I find that there is a good deal of concern in many
quarters about the delay and lack of finality involved in
federal habeas review of state capital sentences . There is
also c onsiderable concern about the lack of c nsel
available to s ome capital ef endants when they seek to
collaterally attack their sentence • . -~
c ~a~ is that
the Committee should inquire into th ne es 1.
no
desirability of legislation directed toward ~ iding delay
and the lack of f1:'ficf!Tty' in those cases wher
he capital
defendant either has couns ~
nf"-- him in state and
federal collateral proceeding~
r where th e state has
offered counsel . In discussing this matter with people whom
I regard as knowledgeable , several ideas have been advanced:
(1) The desirability of better coordination
of state and federal collateral review, to avoid
unnecessary delay . I sometimes wonder if, in the
context of capital cases, the present "e ~
n"
requirement works particularly well, or if it
should be modified .
(2) The desirability of expedited
dispos i tion of this sort of federal habeas review;
not the sort of "under-the- gun " expedition that

?
~

~

-

-

2 -

-

comes from a last-minute petition, but an orderly
timetable for first exhausting state remedies, and
then seeking federal habeas review.

~

0""~~

c~

c.-o/V"--

In this connection I think a statute of
limitations has much to commend it. A capital
dffiri'cfari'c" with counsel should have no difficulty
in making whatever attacks he desires to make on
his sentence within a fairly short, reasonable
period after state remedies have been exhausted.
such a sea u e of limi a ions may
m r
debatable in federal habeas review of non-capital
sentences, where the defendant continues to serve
his prison term -- and t h ~ u s
Ca.Q"i~d- ~ut -- while federa~ nabeas review
proceeas: But wit a capital defendant all
colTateral review obviously prevents the sentence
from being carried out, and should, I think, be
examined in a different light for purposes of
statute of limitations.

s
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Perhaps there should be a provision for
~
prompt disposition in the various federal courts
which conduct habeas review; appellate judges may,
on some occasions, have a tendency to exalt the
preparation of elaborate opinions at the expense
of prompt disposition.
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(3) I think the Committee also ought to
inquire as to whether any legislation as to
finality in habeas review is necessary or
desirable. I would not pretend to say that I know
exactly what the decisional law on this point is
at the present time; I have thought at times that
perhaps our Court would tackle the question in
some case involving "abuse of the writ," but as
time goes on I have the feeling that we will never
get a case presenting all of the aspects in which
clarification might be desvrable.
I am sending along a draft of ossible changes in the Cl-,l..federal habeas statute prepared at my sugges ion y one of ? ~
the Judicial Fellows working here at the Court last term.
.LIt b no means has m d initive a
al, and I would hope _.. ' ~
you would Just: regard it as a working paper. I have left it ~
entirely up to you whether to seek out opinions other than
~-.
your own on this question; obviously, your report would be
-__ 1 ~
.
more fully informed if you actually took testimony and held
t} @·
public hearings, but I fear that such procedures might also
C (L.
delay your work.
I leave this matter for you to resolve; I
{
appointed each of you to the Committee because I think each
of you, by virtue of your own experience, is something of an
A

'r

-
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"expert" in this field. If legislation is proposed, all of
the various interest groups involved will undoubtedly be
heard from, and it may be that you can work out some method
of getting some input without needlessly delaying the
conclusions of your deliberations.
Twelve years ago our Court held in a well-known series
of cases that capital punishment when properly limited did
not violate the United States Constitution. I think it
would be ironic, so long as those decisions remain the law,
if it proved to be virtually impossible to administer
because of the extraordinary delays and lack of finality in
the system for reviewing these sentences.
By copy of this letter to Ralph Mecham, I am advising
him that I expect the Administrativ~ Qff i.._fe to provide
whatever staff and other support are customarily provided to
Co~
of the Judicial Conference of the United States.
I leave the timing of your report to your good judgment; if
it could be available for the meeting of the Judicial
Conference in March 1989, that would be great, but if you
feel you need more time than that, by all means take it.
My sincere thanks to each of you for your willingness
to serve on this Committee.

~~
cc:

Chief Judge Roney
Chief Judge Clark
Judge Hodges
Judge Sanders
Ralph Mecham
Noel Augustyn
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CHRISTINET . MIWKEN

PR.l!SIDEIIIT

Extcutivt Dirtctor
Gtntral Counul

ROBERT A BRAMS

Attorney Gentral of Ntw York

August 25, 1988

PR.l!SIDEIIIT • EUlCI'
TOM MILLER

Attorney Gtntral of Iowa

The Honorable Lewis F. Powell, Jr.
Associate Justice (Retired)
Supreme Court of the United States
1 First Street, N.E.
Washington, DC 20543

VICE PR.l!SIDEIIIT
MARY SUE TERRY

Attornty Gentral of Virginia
IMMEDIATE PAST PR.l!SIDEIIIT
DAVE FROHNMAYER

Attorney General of Ortgon

Dear Justice Powell:
With the completion of the Court's work for the 1987 Term and imminent commencement of the 1988 Term, I thought it timely to share with you the enclosed compilations on the 39 moot courts arranged by the National Association of Attorneys General (Association) for the states during the 1987 Term, as well as to bring you up to
date on the latest developments and plans for the-A ssociation's Supreme Court Clearinghouse Project.
The enclosed compilation on our moot courts reflects pro bono assistance to 27
states and 3 Attorneys General by 112 attorneys from 35 private firms, the Department of Justice and oth-er federal agencies. In the six terms since the project began,
the Association has arranged 252 moot courts for 48 states and 29 Attorneys General, using more than 275 pro bono attorneys from more than 70 private firms, the
federal government, and state attorneys general offices to help prepare almost 250
cases argued at the high Court.
Again this Term, the Association plans a seminar o Supreme Court Advocac
for January 11-12, 1989.1 hope that you may be able to j in us a a reception we will
seek to arrange near the court on January 11, 1989.
The Association will continue its Supreme Court Fellows program, under which
state lawyers are loaned to the Association for three to four months of first hand exposure to the Court, while enabling the project to offer some writing and additional moot
court assistance. Arriving in September is New Mexico Assistant Attorney General
George Snyder, who will be here through the December argument session. Following
him will be Sue Wycoff from Oklahoma for the period January - March, 1989, and
Richard Slowes from Minnesota will be the Fellow for the period March - June, 1989.
Last Term, three of the Fellows had the opportunity to meet with at least one Justice. All of them felt this to be an invaluable experience and I hope that at least the Circuit Justices will be as open to meet briefly with the three Fellows this Term.
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The Association's newest project on State Constitutional Law got underway last
Term and was a great success. We published 8 issues of the State Constitutional Law
Bulletin and distributed it to almost 300 recipients from the highest state courts, the
Supreme Court of the United States, State Attorneys General, private practitioners,
and law libraries. Also, a one day seminar was held on Friday, March 11, 1988, and
attracted over 50 participants from 32 states, the District of Columbia, Puerto Rico and
the Virgin Islands, representing legal and political science academia, the judiciary, legislative and executive branches of state government, as well as attorneys from private
practice. The seminar was such a success that the suggestion was made to extend it
to 1 and 1/2 days next year. We are currently working on the inaugural annual law
review, Emerging Issues in State Constitutional Law, 1988, and hope for an early
October release date. Chief Justice Burger has written the foreword. We just learned
that the State Justice Institute will renew the funding of the project for another year.
In its second year, the project plans to continue the monthly Bulletin (expanded
to 10 issues), organize another seminar (probably in March, 1989), and publish Emerging Issues in State Constitutional Law, 1989 (probably in the fall, 1989). If you have any
interest in participating in any of these activities, please do not hesitate to let us know.
We have also proposed a full-time State Constitutional Law Fellow position for the
summer, 1989 to concentrate on the Emerging Issues publication. Additionally, to
encourage attention to the subject in law schools, we have planned a scholarship
award for an article on state constitutional law written by a law student to be included
in that publication.
As you may know, several of our members are following with interest the
developments after Chief Justice Rehnquist's speech in January, 1988 expressing
interest in legislative attention to reform of habeas corpus in the capital sentencing
context. His Administrative Assistant, Noel Augustyn, was in contact with the
President of the Association of Government Attorneys in Capital Litigation (AGACL),
William Hill, of the Georgia Attorney General's office. We noted your remarks to the
ABA earlier this month, and understand that Chief Justice Rehnquist has asked you to
chair a committee of judges to make recommendations to him on specific proposals
for reform. If there is n thing that we can to to assist the work of your committee,
please do not hesit te to lem m,mfr.'.-----------------------------'For your advance planning, the national meetings of Attorney General will be held
December 4-8, 1988, in Kauai, Hawaii; March 12-14, 1989 in Washington, D.C. (with a
reception planned at the Supreme Court for Monday, March 13); and July 9-12, 1989 at
Lake of the Ozarks, Missouri. I trust you know that Attorneys General would be most
honored to have you join them at any or all of these occasions as your time and
interest permit. I would be happy, at your convenience, to elaborate on the project and
plans for the future, as well as to hear any thoughts or suggestions you may wish to
communicate on states' activity before the Court.
With best personal regards, and
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Enclosure
cc:

Christine Milliken
William Hill, AGACL
Joan Byers, AGACL
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August 26, 1988

Subject: Ad Hoc Committee on Federal Habeas

Dear Committee Members:
This refers to The Chief Justice's letter to me of
August 22 in which he outlines his views as to the work of
this Committee. I must say that it is a broad assignment but
certainly an important one. As we now have our assignment,
it is important for the Committee to meet.
In view of the presence here in Washington of Ralph
Mecham, Noel Augustyn, and a staff member or members to be
designated by the Administrative Office, I suppose it would
be best to meet here.
The Judicial Conference meets September 14 and 15.
As Judges Clark and Roney will be here then, perhaps we could
meet Friday morning, the 16th, say at 9:30 a.m. We should
conclude this preliminary meeting by noon, and perhaps lunch
together. If Friday is not convenient, I will be available on
the day before the Conference (Tuesday, the 13th), and any
day the week of September 19.
Perhaps it would be desirable if each of you would
call my Chambers, and give to my Secretary Sally Smith the
dates that would be convenient for you to be in Washington.
I appreciate that this is short notice, and if you
prefer we could meet in October. I will be sitting on CA 4
October 3-7, but expect to be available from Tuesday October
11 for the remainder of October except for the 12, 13, 17 and
18. As to an agenda for discussion, I cannot improve on The
Chief Justice's letter.

"
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I will be in my Richmond Chambers next week,
the telephone number here is (804) 771-2733.
I send best wishes to each of you.
Sincerely,

The Chief Justice
Supreme Court of the United States
Washington, D. C. 20543
Honorable Paul H. Roney
Chief Judge
u. s. Court of Appeals for the
Eleventh Circuit
601 Federal Office Building
St. Petersburg, Florida 33701
Honorable Charles Clark
Chief Judge
U. S. Court of Appeals for the
Fifth Circuit
P. O. Box 2219
Jackson, Mississippi 39205
Honorable William T. Hodges
Chief Judge
U. s. District Court
U. S. Courthouse, Suite 108
Tampa, Florida 33602
Honorable Barefoot Sanders
Judge, U. s. District Court
U. s. Courthouse
1100 Commerce Street
Room 15D28A
Dallas, Texas 75242
L. Ralph Mecham, Director
Administrative Office of the
United States Courts
Washington, D. c.
20544
Noel J. Augustyn, Esquire
Administrative Assistant to
The Chief Justice
Supreme Court of the United States
Washington, D. C.
20543
LFP/djb
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Honorable Lewis F. Powell, Jr.
Associate Justice, Retired
Supreme Court of the United States
1 First Street, NE
Washington, DC 20543
Re:

Ad hoc Committee on Federal Habeas

Dear Justice Powell,
Some months ago I happened to have occasion to draft a proposed bill designed to expedite federal habeas proceedings; and,
upon receipt of my copy of the Chief Justice's letter to you of
August 22 transmitting drafts of similar, proposed legislation, I
discussed the matter with Judge Roney who suggested that I send
the enclosure along to you.
It is my belief that running a limitations period from the
time of exhaustion of state remedies will, as a practical matter,
rarely have any real effect in terms of expediting habeas cases.
The alternative I suggest involves a partial sacrifice of the
exhaustion requirement in order to compel earlier pursuit of
collateral post conviction remedies in both systems.
It would
also permit the State to waive exhaustion.
I realize, of course,
that this approach tends to trivialize the state court collateral
review proceeding by implicitly encouraging state trial judges to
simply deny habeas petitions so that "big brother" can go ahead
and decide the issues presented as he's ul ti.mately going to do
anyway; but, realistically speaking, especially in capital cases,
state judges are already well aware of the background presence of
the federal courts in habeas proceedings.
In any event, the enclosure is offered as alternative food
for thought and I hope that I am not being impertinent in doing
so.

_!:lectful/Ju?J ~
Wm~

enclosure
cc: Committee Members (w/enclosure)
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Proposed Amendment to
28, USC 2254

(adding Subsections (g),

(h) and (i))

(g) Except as provided in subsection (i) below, the district
court shall have no jurisdiction to entertain a petition under
this section unless the petition is filed within one year from
the date of the judgment of conviction in state court or, in the
event of a timely direct appeal from such judgment, the date on
which direct appellate review of the judgment is exhausted or
becomes final .
review"

shall

The terms "direct appeal" and "direct appellate
include all

proceedings on direct appeal

as of

right and any certiorari proceedings under state or federal law
permitting or providing

for

direct review of the

judgment of

conviction or the judgment of a lower appellate court reviewing
the judgment of conviction on appeal,

but such terms shall not

include collateral post conviction remedies or proceedings under
state law in the nature of habeas corpus,

coram nobis or the

like.
(h) In the event a post conviction proceeding for collateral
review

under

state

law

has

not

been

instituted

or

is

still

pending in state court at the time a petition in the district
court .must be filed in order to be timely under subsection _(g) of
this section, the district court may entertain the federal petition but shall stay any proceedings thereon until such time as
(1) all state remedies by way of collateral review are exhausted
with respect to the claims presented or

( 2)

the respondent in

behalf of the state expressly waives exhaustion of such remedies
with respect to such claims.

-

-

•

(i) Notwithstanding the provisions of subsection (g) of .this
section,

if a claim as hereafter defined first arises after the

time for the filing of a federal petition under subsection (g)
has expired or after an earlier federal petition has been heard
and denied or while a

federal

petition is still pending,

the

district court shall have jurisdiction to entertain a petition,
successive petition or an amended petition, as the case may be,
asserting that claim; providing that the provisions of subsection
(b)

of this section regarding abstention pending exhaustion of

state

remedies

shall

apply,

and,

providing

further,

that the

petition or amended petition is filed within sixty days after the
claim first arises or within such lesser time as the district
court may direct when a federal proceeding is already pending in
the district court at the time such claim first arises.

A "claim~

within the meaning of this subsection shall mean only:

(1)

a

claim based upon a new constitutional principle established by an
intervening decision of the Supreme Court of the United States,
which is retroactively applicable, and which was not reasonably
foreseeable at the time any earlier federal petition was filed or
could

have

been

filed;

or

(2)

the discovery

of a

previously

unknown state of facts, sufficient to support a claim of consti 7
tutional deprivation.

Such a claim "arises" within the meaning

of this subsection on the date of the publication of the applicable Supreme Court decision, or on the date such state of facts
was either discovered or could have been discovered through the
exercise of reasonable diligence.

-
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August 29, 1988

Dear Mr. Wagner:
to your
cases.

Chief Justice Rehnquist has requested that I reply
letter to him of August 3 about delay in capital

The Chief has appointed me Chairman of an informal
Cammi ttee of The Judicial Conference to consider this very
difficult question. I hope the Committee will be able to make
some constructive suggestions, al though the Justice Department has endeavored - for several years - to persuade the
Congress to re-examine federal habeas corpus statutes to
prevent unlimited repetitive review.
Sincerely,

Richard A. Wagner, Esquire
District Attorney
Pershing County
P. o. Box 299
Lovelock, Nevada 89419
LFP/djb
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August 29, 1988

Dear Hew,
You may know that The Chief Justice has created an
informal Committee of The Judicial Conference "to inquire
into federal habeas review of capital sentences".
Although the Committee is to provided with "staff",
I would like for you to be familiar with my assignment and
perhaps attend meetings of the Committee. I enclose a copy of
my letter of the 26th suggesting dates for a first meeting.
Also enclosed is The Chief's letter to me of August 22,
together with its numerous enclosures.
I look
September 6.

forward

to

seeing

you,

Sincerely,

Hew Pate
c/o Justice Powell's Chambers
LFP/djb
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Honorable Lewis F. Powell, Jr.
Associate Justice, Retired
Supreme Court of the United States
1 First Street, NE
Washington, DC 20543
Re:

t-- t-

Ad hoc Committee on Federal Habeas

Dear Justice Powell,
Some months ago I happened to have occasion to draft a proposed bill designed to expedite federal habeas proceedings; and,
upon receipt of my copy of the Chief Justice's letter to you of
August 22 transmitting drafts of similar, proposed legislation, I
discussed the matter with Judge Roney who suggested that I send
the enclosure along to you.

~

It is my belief that running a limitations period from the
time of exhaustion of state remedies will, as a practical matter,
rarely have any real effect in terms of expediting habeas cases.
The alternative I suggest involves a partial sacrifice of the
exhaustion
eguirement in order to compel earlier pursuit of
collateral post: conviction remedies in both systems.
It would
also permit the tate to aive exhaustion. I realize, of course,
that this approach tends to trivia ize the state court collateral
review proceeding by implicitly encouraging state trial judges to
simply deny habeas petitions so that "big brother" can go ahead
and decide the issues presented as he's ultimately going to do
anyway; but, realistically speaking, especially in capital cases,
state judges are already well aware of the background presence of
the federal courts in habeas proceedings.
In any event, the enclosure is offered as alternative food
for thought and I hope that I am not being impertinent in doing
so.

Hodges
enclosure
cc: Committee Members (w/enclosure)
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Proposed Amendment to
28, USC 2254

(adding Subsections (g), (h) and (iU

/
t,,

Except as provided in subsection (i) below, the district

C,.

court shall have no jurisdiction to entertain a petition under
this section unless the petition is filed within one year from
the date of the judgment of conviction in state court or, in the
event of a timely direct appeal from such judgment, the date on
which direct appellate rev i ew of the judgment is exhausted or
becomes final.
review"

shall

The terms "direct appeal" and "direct appellate
include all

proceedings on direct appeal as of

right and any certiorari proceedings under state or federal law
permitting or providing

for

direct review of the . judgment of

conviction or the judgment of a lower appellate court reviewing
the judgment of conviction on appeal, but such terms shall not
include collateral post conviction remedies or proceedings under
state law in the nature of habeas corpus,

coram nobis or the

like.
(h) In the event a post conviction proceeding for collateral
review

under

state

law

has

not been

instituted

or

is

still

pending in state court at the time a petition in the district
court .must be filed in order to be timely under subsection _(g) of
this section, the district court may entertain the federal petition but shall stay any proceedings thereon until such time as
(1) all state remedies by way of collateral review are exhausted
with respect to the claims presented or

( 2)

the respondent in

behalf of the state expressly waives exhaustion of such remedies
with respect to such claims.

-

-

(i) Notwithstanding the provisions of subsection (g) of .this
section,

if a claim as hereafter defined first arises after the

time for the filing of a

federal petition under subsectioJ?. (g)

has expired or after an earlier federal petition has been heard
and denied or while a

federal

petition is still pending,

the

district court shall have jurisdiction to entertain a petition,
successive petition or an amended petition, as the case may be,
asserting that claim; providing that the provisions of subsection
(b)

of this section regarding abstention pending exhaustion of

state

remedies

shall

apply,

and,

providing

further,

that

the

petition or amended petition is filed within sixty days after the
claim first arises or within such lesser time as the district
court may direct when a federal proceeding is already pending in
the district court at the time such claim first arises.

A "claim~

within the meaning of this subsection shall mean only:

(1)

a

claim based upon a new constitutional principle established by an
intervening decision of the Supreme Court of the United States,
which is retroactively applicable, and which was not reasonably
foreseeable at the time any earlier federal petition was filed or
could

have

been

filed;

or

(2)

the discovery

of a

previously

unknown state of facts, sufficient to support a claim of consti 7
tutional deprivation.

Such a claim •arises" within the meaning

of this subsection on the date of the publication of the applicable Supreme Court decision, or on the date such state of facts
was either discovered or could have been discovered through the
exercise of reasonable diligence.

-
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August 31, 1988

Dear Mr. Ross,
Thank you for your letter of
August 25, with its enclosures. I am
impressed by the number of moot courts
that you and your colleagues have
arranged.
I also note your interest in
the subject of the Committee appointed by
Chief Justice Rehnquist. We have not yet
planned the work of the Committee, but I
will keep your offer of assistance in
mind.
Sincerely,

Douglas Ross, Esquire
Supreme Court Counsel
National Association of Attorneys General
444 North Capitol Street
Washington, D.C. 20001
LFP/djb
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August 31, 1988

Subject:

~

CJ's Committee on Habeas Corpus

Sally,
Judge Terry Hodges called me in Richmond on Monday,
August 29 to say that unfortunately he had another commitment
for Friday September 16 - the day that was my first choice
for a meeting of the committee. Judge Hodges said that he can
be available any other date that I suggested in September and
October.
L. F. P. , Jr.

t ~1-.{/

•
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September 2, 1988

Committee on Repetitive Collateral Review

Judge Sanders can meet on Friday, Sept. 16.
is the best day for him.

This

He could meet any Friday in Octo-

ber but it is not really convenient.

Judge Clark can meet on the morning of Sept. 16.
He has a flight out of the city in the afternoon.

\.

-

September 7, 1988

Shelly called.

She talked to Al Pearson yesterday.

He is planning to come to the meeting on Sept. 16.

Shelly

has also reserved the Lawyers Lounge from 9:30 to 12:30.
They will put a conference table in there for the meeting.

ss

-

September 7, 1.98B

near Professor Pearson:
I .:::=nn q1_ cJd to know thc1t you will be abJe to attend
the preH rninarv meetina of! the Ac'l Hoc C'ommj tt~e on Federal
Har--,,eas appoi.ritE>-1 by t!ie r'hie~ ,1'ustice.
Thi.s wjlJ confirm
th-:i~. the t:ir'\~ is 9:30 :l."'1. in the r.c1wyers Lounge on Fdc;a.y ,
Septer,.ber if-.

T l:"1close a cop/ of the C'hief .Justice's lE>tter of
August 22 ~n \.i hich h~ 0ut1ines his v~ews as ti") t1ie task of
tht=> comm~ ttt?e.

The choice of couns~l is a decision the committeP.
will make. On the basiP of the high opinion that Noel has
of you, and v01Jr interest and exper 1 ence in the su!::>iect, I
w~_Jl r~com.mend vo1.1 to the colTtmittee

an,i

hope you wUl

a position to serve .
Sincerely,

Pr of essor A1 bert Pe:uson
309 Red Fox Run

At.hfms, Georgia 30 605
l fp/ ss
cc:

The Chief ~lustice , Messrs. Mecham and Augustyn

b,,.. jn

-

Sept em be? r 7, 198 8

D0ar 'T'errv:

This is to thank you for vour. 1E>tter. of Auqust 29,
a'1d the eric1oc;ure of your. draft of a oossi.ble amendment to
~✓- 254.
I note vou h~vl? sent 1t to other. m~"l'lber:e:;, ~nA we can
rl isc uss t1:1i.s tent.-"¼tively whE!"'l ·1e meet.

I was relu:::tant to go a~ead with a preli. 'Trl.na!"y
meeting tn y,::,ur ~bsence.
Yet, i.t cieemea ifesirab11? f"or us to
e-:igaqe counsel ano qet st:::irted - pa:r.ticu1ar1-y at a ti~e when
Paul. Roney and Charles Clark alre;ay are here.

Sincere, y,

Hon. William Terrell Tio~ges
Uniter States District Court
t1iddle District of Florida

United States Courthouse
Suite 108
Tampa , Flori. d:'1 3360 2
, f p/ss

-

September 7, 198 8

Ad Hoc Canmi ttee on Federal Habeas

Dear Committee Members:

It now appears that Frifuy, September 16, is an
app:ropri..ate date f.or. the preliminarv meeting of our commit-

tee .
Judqes Clark and Roney wi 11 be l-iere on Wednesc-ay
and T:1urs day, ann each of them has sai-:J that i.t will be convenient to remai11 over for the rnorn!ng of the 'l6th. ,Judge
Sandet's a) so can be wtth us on that date.
Judge Rodges does
havl:' a proble.11 t.!1at may pr?.vent his attendi.ng.

Although unani11ous attendanc'? woulrl be dt:?si. rable I
do not think it is necec;s-1r.y for this preliminary meeting .
A further "plus" fot going f orwar1 is that c:1ief Justice
Rehnquist will be aval1.able part of the ti.m'?.
A.lso ~al.Ph
Mecham and No~l Augustyn wjll meet w!tJ-i us.

l\s vou noted ln the Chi. ef Justice's letter, we will
be provided with such staff as we may need.
The key person
wi 11 be a lawvf::1r, pref era bl y one with intPres t and som":' e"<-

peri ence in f~deral habeas corpus. You have the memorandum
to the Chief ,Justice of March 30, 1 (}88, pre par.eel by Prof essor Al Pearson, who was here for a year ac; a Judicial Fella~. Profee;sor Pearson is on the faculty of the Law School
at the University of Georgia , and has had some experience as

counsel in capital cases.
Poth the Chi. ef and Noel have a high opi. ni on of Al,
and I have lnvitea him to join us on the 16th. He appears
to be well qualified to serve as counsel if he is available,
but that is a decision our committee can make .
If we could be helpful with hotel reservations,
free to ca~. 1 Sally Smith in my Chambers (202-479-3066),
ann qive her vour choices of hotels and times of arr.ival.
4=ee1

Sj ncerely,

lfp/ss

•

,nitelt jtates

~ islrid Qlnnrt•

MIDDLE DISTRICT OF FLORIDA
UNITED STATES COURTHOUSE
TAMPA , FLORIDA

33602
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WM . TERRELL HODGES
CHIEF JUDGE

September 8, 1988
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Honorable Lewis F. Powell, Jr.
Associate Justice, Retired
Supreme Court of the United States
1 First Street, NE
Washington, DC 20543

'

Dear Justice Powell,
Thank you very much for your thoughtful letter of September 7.
I fully understand and agree with your decision to
proceed with a committee meeting on September 16 and I truly
regret that I will not be able to be present.
As I briefly mentioned in my earlier telephone conversation with you, we have had for some months a general meeting of
~ J g ~__Jj.~ ~ ~ a u e
1;n Oca a on t_he_
h . at
which we mus~ consider and decide some important administrative
matters, one of which is of urgent importance.
I feel obliged
as Chief Judge to chair that meeting and, since all of the
judges have previously adjusted their respective court calendars in order to attend, this is the one type of commitment I
do not feel able to cancel or postpone.
I would be grateful if you could explain these circumstances to the Chief Justice and to the other members of the
comi-rtittee in the hope that my absence will not be interpreted
by anyone as a lack of interest on my part.
Indeed, I am
excited about the work and look forward to the honor of participating under your direction.

_:J'tfully,

-

Wm. ~

odges

-

>
$Stt.}ntmt ~lttttt ltf t4t Jttittb $Stattg
Jrag4ingfon.~. ar. 2.affe~,

A D M I N I S TR A TI V E ASS ISTANT T O

September 12, 1988

T HE CHIEF JUSTICE

MEMORANDUM

J<

TO:

Justice Powell

FROM:

Noel Augustyn ~ N

RE:

Judicial Conference Committee on Death Penalty Habeas
Corpus

During my vacation, I asked Vincent Johnson, our current
Judicial Fellow, to do some further investigation. Enclosed is a
portion of his memorandum to me attaching a report concerning an
ABA task force also being formed to study the matter.
I have not yet had a chance to read the report, but it may be
something you may want your committee to look over at or before
Friday's meeting.

NJA: sb
cc/enc:

The Chief Justice
Vince Johnson

•

•
September 12, 1988

Ad Hoc Cammi. ttee on Federal Habeas

Gentlemen:

The enclosed :n~mor. anaum for Noel Augustyn, togP. t'1er
,;pith the memorandum and report ~ent1on-e0, cam'?. to my r'esk

this mor ni nq.
Apparently there is an A.BA Task Force nn death penalty habeas corpus reform that plans a 14-month stuav. It
~Ppears to have a budqet of $137,000.

This is not necessarily we] come news f:rom thP viewpoint of our Ad Hoc Cammi. ttee.
'i'he Chief ,1us ti ce had hoped
to have a report with recommendations from us by next
eprinq.
If there is a major study then unaerway, as apparently wi 11 be the case, it may be doubtful wheth~r any recommendations we make would be acted on by the Judicial Conference pending the final report of the ABA Task Force.

In any event, I am senni ng this on to each of. you
today by federal express. When the Chief Justice is with us
on Fri da y we can a is cuss th i. s new de ve 1 opm en t .
Sincerely,

Ron.

Paul H. Roney
Hon. Cha rJ es Clark
Hon. Barefoot Sanders

Hon. William Terrell Hodges

lfp/ss
cc:

The Chief Justice
Noel Augustyn, Es qui re

OFFICE OF THE

ATIDRNEY GENERAL

SEP 1 6 ,.

DON SIEGELMAN
ArfoRNEY GENERAL
MONTGOMERY, ALABAMA

36130

(205) 261-7400

STATE OF ALABAMA

September 13, 1988

Justice Lewis F. Powell, Jr.
United states Supreme court
Washington, D.C.
20543
Dear Justice Powell:
I understand that you are involved in a study of the
problem of delay and successive petitions in federal habeas
proceedings, including those involving capital cases. Having
handled post-conviction capital punishment litigation in
Alabama for nine years, I am also concerned about those
problems, and I have enclosed some materials relating to the
subject.
The enclosed execution chart lists the date of commission
of the capital offense and the date of execution in each of the
101 post-Furman executions. Of particular relevance are the 90
executions which were non-consensual.
Pages 5 and 6 of the enclosed capital data sheet list the
average period of delay by state and by federal circuit. The
capital data sheet also includes death row population data by
state and by federal circuit. The death row population data is
taken from the Legal Defense Fund's "Death Row, U.S.A."
report.
I have compiled the execution data independently.
Also enclosed is an example of the orders which our
Southern District issues in all first-time habeas proceedings
involving death row inmates. Paragraphs 2 - 4 of the enclosed
order is a more detailed version of the order originated by
Judge Hand, which you commended in your speech to the Eleventh
Circuit Judicial Conference in 1983.
See, 69 A.B.A.J. 1000
{Aug. 1983).
I believe that such ordersare helpful in
reducing the number of claims raised in successive petitions,
although they are obviously not a complete solution to the
problem.
I have the capital data sheet on a computer and I update
it and the execution chart immediately after each execution.

Justice Lewis F. Powell, Jr.
September 13, 1988
Page TWO
If you wish, I will be glad to send you updated copies as they
are produced.
I would also be honored to assist in any other
way you desire.
Please forgive the impertinence of this unsolicited
letter, but I do feel that the problem you are studying is a
serious one. As Chief Judge Clark wrote for the Fifth Circuit
in a successive petition case last year:
The courts themselves have been slow to
react to their new responsibility in
today's death penalty cases. During the
period when the Supreme Court of the United
states interdicted capital punishment and
sorted out the constitutional propriety of
statutes and trial procedures, the
population of death row in many states
multiplied.
That dam has broken, and the
rush of cases is upon the courts. Justice
requires that in each instance capital
punishment be imposed with maximum
assurance of scrupulous legality. But,
justice equally demands an assurance that
such punishment be imposed when the minds
of men still retain memory of the crime
committed.
Otherwise, capital punishment
becomes a sort of second, albeit legal,
crime.
••. I write to plead for change to come and
come quickly before respect for the law
erodes beyond repair.
Brogdon v. Butler, 824 F.2d 338, 344 (5th Cir.), cert. denied,
108 s.ct. 13 (1987).
-Respectfully yours,

~~

ED CARNES
Assistant Attorney General
EC/jaf
Enclosures
0555t

-

-

.:§n.prtmt {!Jttttrt d t4t ~nittb .:§tatts
Jras4mgtlltt.~. QJ. 2'.llffe~,

A DMI N IST R ATIV E A SSISTA N T T O

THE CHIEF JUSTICE

September 13, 1988

MEMORANDUM
TO:

The Marshal's Office

FROM:

Shelly Blincoe, Secretai{J)

RE:

Judicial Conference Committee Meeting, Friday,
September 16, 1988, 9:30 a.m.

The Lawyers' Lounge has been reserved for Justice Powell's
use for the above mentioned meeting. Please have a conference
table, large enough to seat ten people comfortably, set up in the
room with ten cushioned chairs.
Please, also, have coffee, tea and ice water, with service
for ten, set up on a tea-cart with sugar, artificial sweetener,
lemon, cream, spoons, and napkins. The meeting participants will
serve themselves. This will be paid by the Administrative Office
of the U.S. Courts. Please forward the bill to Mr. William
Burchill , General Counsel, Administrative Office of the U.S.
courts, 811 Vermont Avenue, N.W., Washington, D.C.
20544.
If you have any questions, please call me.
Thank you.

SB:nn
cc:

Sally Smith /

IY]_-1.l)~M ~ JG
~ YJ,U. I J { ~ .

~

~f

lfp/ss 09/14/88

NOTES SALLY-POW

Ad Hoc Committee on Federal Habeas
1TENTATIVE VIEWS
All that I know about his views are in his letters
to Paul Roney of June 6 and to me of August 22.
Letter of June 6
In his letter of June 6 to Judge Roney, the CJ made
the following points:

1.

The burden on federal courts, as well as state

courts, will increase.
2.

The CJ has "a few ideas" he will communicate to

the committee - for its consideration only.
3.

His "idea", to be "spelled out in greater de-

tail" is to provide that:
"Where the state furnishes counsel to a defendant under a capital sentence seeking post
conviction reviews, the rules governing federal habeas applications should be modified
so that in effect all claims that are raised
or might have been ' raised in a first consolidated petition should thereafter be barred."
The CJ further states that "obviously there would
have to be some sort of escape clause".

But we need a for-

mula "for regularizing these applications so that a convicted defendant has a counseled opportunity to present all
claims once to a federal court" and this should be the end
of federal review absent some special circumstances.

.

'

2.

Letter to me of August 22
At the outset, the CJ noted the "concern in many
quarters" about the lack of finality in capital sentences".
He also expressed concern about the "lack of counsel" available to some capital defendants on collateral review.
1.

Our committee should inquire into "the necessi-

ty and desirability of legislation directed toward serving
the purpose of minimizing delay and the lack of finality

~

where the defendant either has counsel to represent him in
state and federal collateral proceedings or where the state

.(,.vi+-

~~

1-

has offered counsel."

~J~

~i

The Chief then identifies "several ideas" that have
een advanced .

~

(a) Whether the present "exhaustion" requirement
should be modified.
S2254 ... ]

[This would require a revision ~

~ ~ 6 1 ~ ~~ ~
V

'4a

•• -· -- - --

.

- .

~

(b)

The desirability of expedited disposit H> n of

J.,o

a.J-,

federal habeas review rather than the "under the gun" situation that comes from last minute petitions.

Is it possible

to have some sort of "orderly time table for the first exhaustion of state remedies, and then of federal review?

~

2.

LA,-;4,vv' it"

l' ~ l ,

A statute of limitations "has much to commend

The key, perhaps is whether counsel is provided at an
•

-----

early stage.

A defendant with counsel reasonably could be

required to pursue federal habeas relief within some speci-

[

3.

fied period of time after state remedies have been exhausted.
The CJ recognizes the problem of having a limitations period for capital cases without extending it to all
federal habeas reviews.

He notes, however, that in the ab- ~ .

~

sence of a death sentence, the defendant is continuing to
serve his prison term.~.
ried out.

1'9 7iiil

T~ s the ~:_ence i ~ -!?~ ng car- ~

~

With a capital defendant all collateral review

pr; ; ;nts the sentence from being carried out. ' The CJ there- ~

~

fore thinks this may be a justification for a statute of
limitations available only to capital cases.
not be easy to "sell".

<d 's ~

[This would

As we said in Gregg,~

"death" ~ ~

-h>~

is different because of its finality, and therefore merits ~
more careful scrutiny than other sentences].
3.

~

The CJ enclosed a draft of an amendment to

~
~I-~
/.l~

S2254 that would impose a statute of limitations on federal ~ ~ ~

habeas review of capital cases.
4.

~~~

The CJ says our committee should "inquire as to

whether any legislation as to finality in habeas review is
necessary or desirable".
case law on this point.

He observes that he knows of no
He has thought the Supreme Court

might consider this question in a case involving "abuse of
the writ," Rule 9(b), but doubts that this is feasible because specific facts in a particular case probably would
prevent the Court from addressing all the needed clarifications in the meaning

"abuse of the writ.

4.

* * *
Also in his August 22 letter the Chief (a) leaves
to us whether we should hold public hearings or take testimony, but notes that this would delay our work.
think that hearings are not necessar.f.'

I would

But the Chief does

say that if we propose legislation, the various interest
groups will be heard from.

/-./4.-4l

He wonders whether there is

"some method of getting input from them in advance without~ ~
~

"needlessly delaying" our recommendation.
The Administrative Office under Ralph Mecham will

u,t.e_-

~

provide "whatever staff and other support are customari ~
provided to committees of the Judicial Conference".

He

~ ~

would hope to have our report in time for the Judicial Conference of March 1989.

L.F.P., Jr.
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September 15, 1988

TO:

Justice Powell

FROM:

Hew

RE:

Ad Hoc Committee on Federal Habeas

DISCUSSION OF PROPOSALS
A.

Chief Justice's Proposal
The Chief Justice's proposal,

/

prepared by Al Pearson,

would amend 28 U.S.C.

§2244, which is the statutory provi-

sion

substance

that

states

the

of

Rule

9.

The

proposal

would apply a one year statute of limitations to the filing ~
of habeas petitions in capital cases only.
limitations would apply only where either

The statute of
(1)

~~hu-

the prisoner ~

was represented by counsel during state post-conviction pro-

------

ceedings and for an aggregate of one year following the completion of the proceedings, or (2) where the state set up a
program, approved by the judges of the CA for that state, to
provide counsel to death-row prisoners.

I note that a simi-

lar proposal to apply a limitations period triggered by provision
5217.

of

counsel

has

been

introduced

in

Congress,

H.R.

~
~

H.R. 5217 is not limited to capital cases.
Professor

Pearson

expresses

some

question

about

the

~

appropriate date from which the statute should run because

~/.,:;;-,.;

of

~

'Hj,.~•-

the

difficulty

of

defining

"exhaustion."

He

suggests

that the limitations period run from the "last dispositive
order on the merits

l

issued by a

state

court prior

to

the

l

'••

-

federal

The

petition."

2 -

statute

would

provide

an

"escape

---------------

clause," in that the limitations period would not run as to
claims that could not have
tions period because of
created

by

the

state,

been

( 1)
(2)

raised during

the

an unconstitutional
novelty

of

the

'(

limi ta-

impediment

claim,

(3)

new

facts that could not have been previously discovered.
Professor Pearson's memo provides a good discussion of
the features of this plan.
of his comments. e

I

took special note of several

t, he is unsure whether the increased

finality ~nd state ~nte ~est- i~ carrying out executions will

9~

be sufficient to persuade the states to set up programs to

la-,,,-,,/-u..1.

provide counsel.

~

ing will

He·

believes that partial federal financ-

~

be necessary as an incentive.

Pearson acknowledges

that the proposal

Professor

~

cannot specifically ~

solve the problem of last-minute petitions prior to execu-" •~

L~r>

0,
fl- riv ·tw .v-..

tion.

He apparently feels that any system that provides a

safety valve for new legal claims or newly discovered facts

-~-"" ill inevitably allow last minute stay attempts.

~\-LJ

,-

~

t

~

I

---------------------

~

believe that the Chief's approach is very promising,

--------------------___,,
The fate of the

specially from a pragmatic viewpoint.
merous habeas
figures,
since

but

1980)

reform bills in Congress
I

guess

suggests

that
that

there

have

legislative

(I
been

as

many

proposals

proposal adds a new twist that may bring success.
currently a

C:

nu

do not have the
as

along

same lines that have been tried previously will fail.
,,,

- /~s.

50
the

This

There is

~

strong movement afoot to assure

for death row prisoners.

representation

Mr. Civiletti's ABA program, which

tn.lM/'

,

~

- 3 you mentioned in Toronto,

is one example.

The statute of

limitations proposal allows a useful tradeoff -- states provide counsel and in return can be assured of some measure of
,._.,.---,,,

finality.

Although I wonder about the fact that the propos- ~ f -

al applies only to death row prisoners,

the fact

that the ~ } , a _

recent moves for provision of counsel have focused on capi~ ~tal

~5

-t'

~

cases suggests

the financial

y

the

limitation may be workable.

burden on the states of a

Also,

✓
~y

v

l

~
~

system limited to ~

~
~

~

capital cases would be far lighter.

~, ) /

~~

-

~

This plan would also appear

to serve

the

function of

causing prisoners to bring all of their claims in one peti-

tion.

Once state collateral review is complete, the limita-

tions period would begin to run as to all claims, not just

--

~ ~

those

tha ~

- --

ere

exhauste/ 4
.
Because

~ ~ '-..---·

impossible for

-----

a prisone

it will

be

virtually

to return to state court to ex-

/

haust claims not in ~

lly brought in the state collateral

proceeding

one-year

within

the

claims would be lost.
to bring aM..

period,

those

Prisoners will thus have an incentive ? ~

their claims in the first

- -----------------Those claims will

tion.

j

limitations

___,

-

state habeas peti--.,A

then be exhausted,

,,

presentation in a single federal petition.

--.

~~ ~

and ready for
.
~
11
~
The successive ,l.o ~

petition problem might be ameliorated in this way without
..,

~- -

'-'~

rt

~
I

~

~

change to 9(b), since claims not brought in a previous peti---...

tion would be barred once the
.,

~~

------

~

Of course, exceptions for new law or

~

----------..

- ~~-

~

~

-,,-,,-

limitations period had

.. facts would

run .

likely re-

main, and would continue to be the basis of last minute stay
attempts.

4~
J-vv-~
~rJ__,

6-~~

B.

4 -

Chief Judge Clark's ~

s

Chief Judge Clark's memo provides a good summary of the
law with

respect

to habeas

corpus.

memo notes four causes for delay:
successive
( 4)

delay

petitions,
in

(3)

resetting

the

As
(1)

for

proposals,

the

delay in filing,

(2)

exhaustion

execution

dates.

requirement,
The

memo

that successive petitions are addressed by Rule 9 ( b)
not agree that 9(b)

and

states
(I

do

in its present state is doing a suffi-

cient job) and that the effect of exhaustion is mitigated by
the

state's

ability

to

waive

the

exhaustion

requirement.

The memo's proposals therefore address delay in filing and
setting execution dates.
First,

the memo discusses the possibility of statutes

of limitations.

The memo expresses the view that the limi-

~
~

-------- -

tations periods suggested by the Chief and Judge Hodges may
.....

not be constitutional.

I

habeas

convictions

review

of

state

do not agree with
is

a

this.

statutory

L,,_1-~~

First, ~
~~
right.

~

Second, I cannot see why a ~~re statute of limitations would /~~
run afoul of the~ ~s ~
1\

~

>-'~

e.

~
~
1
vJ'V ~ •

C,- ·l

~

v

~~

~~

I

agree

with

tn:

n Clau~e even if it were applica-

</,,,..a...-c

memo's

criticism of~

ge'l s

roposal: a one year statute of limitations to run - from the

~

1l

comple ~ on _o! ~ : ~view would not leave time for exhaustion.
rials
years.

I note that the study included as item 6 in the matesuggests

that

exhaustion

requires

an average

of

2.8

I further question the utility of Judge Hodge's pro-

posal to allow a federal petition to be filed within the one

~:J

if;?'

~ 1

d-t,

5

-

5 -

year limitations period and then stayed pending the completion of exhaustion.
Page

13

of

Judge

Clark's

statute of limitations."
only to
admit

claims

that

states

I

that

not

raised

in

-

understand

the modified

proposes

a

"modified

The limitations period would apply

previously

do

memo

state

----------proposal.
-

this

statute of

I

must

The

memo

court.

limitations would not

infringe on the exhaustion doctrine, but proposes a "[short
limitations period]

that would

run

from the end of direct

The memo also suggests an equitable exception to

review."

the rule that would borrow the "cause and prejudice" standYet

ard of Wainwright v.

Sykes.

standard

definition

applies

by

the

to

cause

claims

and
that

prejudice
were

not

raised in state court, while the proposed limitation would
apply

only

to

claims

something here.
The

memo

next

that

I

am

overlooking

~

-------------~

suggests
~

Maybe

were.

a

scheme

state convictions by federal courts.

of

direct

review of ~

A direct review scheme

would have a built in time limitation.

,,;'J,4,,t_f~f-

I note that the memo ~

does not discuss the question whether counsel would be re- ~
qui red

for

the

added

stage

of

"direct"

review.

The

memo

~
,

~

suggests that the proposal could create problems for feder-

~

alism, and that direct review of state courts by lower fed-

"J,/-1-4

eral

courts

is

"unprecedented."

interesting to note

to

have

to

that Federalist No.

review of this type.
novel

As

"direct"

What is more,
review,

we

that

point,

it

/)

c.

if ~

82 proposed direct~ t

although it would

presently

have

~~

plenary~

t;t,_ W! '"'-'

~I-

~

-

n

review of

--

state

supreme

6 -

courts by single

federal

district

The memo suggests that states might participate in

judges.

~

the review scheme at their option through a system of certification.

This

federal/state

eliminate

could

some

for

potential

The memo suggests as an option the

tension.

creation of a new federal

I

intermediate court.

see

from

your notation that your interest in this possibility is limited.

These proposals for direct review are strikingly sim-

ilar to those in Professor Meador's article, which I believe
you have read.

The article is item no. 4 in the book.

-

My own view is that direct review would be a ~ymbolic \

-·~

affront to the states, but could provide a workable limitation.

----

-

The present system essentially allows direct review,

but with no time limit for its exercise.
were adopted,

believe

I

If a direct review

that only claims of

factual

inno-

cence based on new evidence should be entertained following
the appeal.

I

imagine that newly decided cases would apply

retroactively while
this new federal

a

stage.

case

remained on

"direct"

As a general matter,

I

appeal

at

think that

such a radical proposal may not be the best use of the Committee's time.

Progress is likely to come through concen-

tration of efforts on on a

single proposal,

and I

believe

the Chief's has a greater likelihood of success.
The memo finally suggests changes in state law so that
a stay would not require resetting of execution dates.

This

would perhaps be a step beyond the provisions for setting a
period for execution rather than a single time of execution

•

-

7 -

that you discussed in the ABA speech.
posal

would

be

a

positive

I

development,

believe this probut

I

wonder

what

role the committee can take in advocating changes to state
law.
C.

Rule Changes or Legislative Proposal ~ ~ ~ ~ - ~
I

have

given

further

thought

to

the question whet~

~

changes to the Rules Governing §2254 Cases might provide a
My present view is that

better approach than legislation.

Under

rulemaking is not likely to be a superior approach.
28

u.s.c.

§2072,

rules

that

are

approved

by

the

Supreme

Court become effective ninety days after they are
to

Congress

states,

unless

however,

abridge,

Congress
that

enlarge,

or

takes

changes
modify

adverse

in

any

the

reported

action.

Rules

substantive

§2072

"shall

not

right."

A

tightening of the standards concerning successive petitions
under Rule 9(b)would arguably be a "substantive" change.
From a practical standpoint,

I

also wonder what would

be gained by the rulemaking approach.

Changes to the habeas

rules would have to be approved by a majority of the Court.
With

the

(1984),

I

exception

of

Woodard

v.

Hutchins,

464

U.S.

377

am not aware of cases in which a majority of the !

Court has endorsed a strict interpretation of "abuse of the
writ" under Rule 9(b).

Further,

in view of the consistent

failure of habeas legislation in Congress, I do not think it
likely that Congress would allow changes in habeas procedure
to become effective without heavy scrutiny.
likely opposition to any significant changes,

In view of the
I

remain con-

/

~

~

-

8 -

vinced that the Chief's proposal has the greatest potential
of those we have seen at this early stage.
R.H.P.

."
lfp/ss 09/15/88

ADHOC SALLY-POW

Ad Hoc Committee on Federal Habeas
MEMORANDUM TO CHIEF

The memorandum by Mark Maney, presumably a law
clerk, to Judge Clark is interesting.

See pages 12-16 for

suggested changes in the present law and practice with
respect to federal habeas.

The purpose of the changes would

be to get "the prisoner into federal court at the earliest
possible time", thereby "speed~ng finality of criminal
convictions". 1
Possible Changes

1

The memorandum is helpful in that it summarizes
"present limits on federal habeas review of state criminal
convictions."
P.
3-9.
The memo has an interesting
discussion of Wainwright v. Sykes, 433 U.S. 86-88.
It
established the "cause and prejudice" rule, holding that a
failure by a defendant to comply with state procedural
rules
(e.g.,
contemporaneous
objection
rules),
bars
federal habeas relief unless the defendant can show good
cause for the failure and actual prejudice resulting from
the waiver of his constitutional rights.
An "equitable
exception" to the Wainwright v. Sykes rule has been noted
- e.g., where the defendant is found to be innocent.

2.

The memo identified four "causes for delay" delay in filing,

(ii) successive petitions,

(i)

(iii)

exhaustion, and (iv) delay by the executive in resetting
execution dates.

The memorandum thinks that "successive

petitions" are already adequately addressed by Rule 9(b),
and that the effect of exhaustion is mitigated by the
state's ability to waive this requirement.

[I do not

necessarily agree with either of these views.]

~

The

f. ~., :, ,_

5
memorandum thinks that "only dela Y.,, in filing andAt,Q.e setting

~tok~ -

of execution dates" a

"ble.

Of course,

there probably is general agreement that delay in filing
habeas petitions is a primary source of the problem.

I

would add, that even if a statute of limitations would
permit only limited delay, there would remain the problem of
repetitive petitions unless this also is addressed.
The writer of the memo to Judge Clark criticizes
the statute of limitations suggested by Al Pearson and Judge

3.

Hodges, doubting the constitutionality of both.

Also, he

sees a problem - perhaps a serious one - with when a period
of limitations should commence to run.

If it were to run

from the end of direct review by state courts, the
memorandum thinks that the present requirement of
"exhaustion" would be frustrated.
can be met in other ways.

Of course, this objection

If a period of limitations were

to run from "completion of collateral review by state
courts", it would be difficult if not impossible to
determine when this occurs.
Modified Statute of Limitations.

The memorandum

suggests that in view of Wainwright, and its progeny, a
limitations period would encourage states to require that
federal constitutional claims be raised by review.

The time

period could be short running from the end of direct review,
and the record from the---------- appeal could be used by the
District Court.

An equitable exceptions period would

4.

decrease possible unfairness.

The "cause and prejudice"

standard of Wainwright could be applied.
The memorandum notes that a federal statute could
authorize direct habeas review of federal constitutional
claims raised in a state court prior to any state collateral
review.

Of course, this would substantially undercut the

already weakened authority of federal courts.

* * *
We will have no occasion to go into details
addressed in this memorandum at the first meeting of our
committee.

But the memorandum merits future consideration.
L.F.P.,

ss

Jr.

•

-

-

••

-

.iu.prtmt {!Jltlttt of tlrt Jnitth .itatu
~agqington,J. <q. 20.?~,

ADMINISTRATI VE A S SIS TA NT TO

THE CH I EF JUSTICE

September 15, 1988

Mr. Robert D. Raven
American Bar Association
1800 M Street, N.W.
Washington, D.C.
20036
Dear Bob:
Thank you for your August 22, 1988 letter apprising me of the
ABA's interest and its work in the habeas corpus death penalty
area.
Your offer of assistance to the newly formed Judicial
Conference Committee is appreciated, and I am sending a copy of
your letter and this reply to Justice Powell for his information.
As you may know, Justice Powell's committee is comprised of
Charles Clark, Paul Roney, Terrell Hodges and Barefoot Sanders,
judges who are experts in this area.
I anticipate that the
committee, because of this knowledge of its members, may be able
to file its report sooner than the 14 months allotted for the ABA
study.
I also believe it is important to have a ren ort that
reflects essentially the ers ective of the · d f ciary, a
perspective w ich wi
undoubtedly be useful to
e ABA committee
in its more extended inquiry.
Nan and I enjoyed seeing you in Canberra.
recovering from west-to-east jet lag!

I

am still

sd_erel~

/ 14tt✓/#¾~~,,,/
Justice Lewis F. Powell, Jr. /

-

.J

AMERICAN BAR ASSOCIATION

OFFICE OF THE PRESIDENT

ROBERT D . RAVEN
AMERICAN BAR CENTER

PLEASE REPLY TO :

750 N. LAKE SHORE DRIVE

1800 M STREET, N.W.

CHICAGO , ILLINOIS 60611

WASHINGTON, D .C . 20036

TELEPHONE : 3 12 / 988 · 5109
ABA/NET:

August 22, 1988

ABAOO2

HAND DELIVERED

The Honorable William H. Rehnquist
Chief Justice of the United States
The Supreme Court
1 First Street, N.E.
Washington, D.C. 20543
Dear Mr. Chief Justice:
The American Bar Association in recent years has focused
increased attention on the issue of postconviction appeals in capital
cases.
I am pleased to report that the Association's Postconviction
Death Penalty Representation Project, created in August 1986, has
dramatically expanded the pool of volunteer lawyers willing to handle
these appeals.
In addition, the Project has worked with the Defender
Services Committee of the Judicial Conference towards the development
of state resource centers to support the work of those volunteers
and to serve as a bridge between the state and federal systems. Our
Criminal Justice Section will soon begin a study of the federal
habeas process, with a particular emphasis on death penalty cases.
It is my understanding that you have recently appointed a
special committee, chaired by former Justice Lewis F. Powell, to
study the current status of federal habeas procedures. In light of
the American Bar Association's activities in this area, I would like
too fer our assistance to you and to that committee. The ABA can
provide mater1a
an publications of interest to the committee. In
addition, if the committee holds hearings or establishes an attorney
advisory committee, we would be pleased to make speakers available
to you or to suggest persons you might wish to consider for such an
advisory committee.
The American Bar Association has long recognized that the
issue of federal review of capital cases is a critical one for the
justice system, the profession and for our nation. We applaud your
leadership in addressing this issue, and we hope that we can work
with the Federal courts as they proceed in their deliberations.

~

obert D. Raven
RDR:mjd

-

September 16, 1988

Ad Hoc Committee on Federal Habeas

Dear Members:
This is to confirm our tentative agreement to meet
here again at 9:30 a.m. on Wednesday, November 30.
We reasonably expect to have - perhaps 10 days or
so prior to that date - a preliminary memorandum from our
Reporter, Al Pearson.
He will identify - with the advantages and disadvantages of each - action that the committee
arguably may recommend in light of the assignment given us
by the Chief Justice.
I think we had a good discussion this morning.
Sincerely

lfp/ss
cc:

The Chief Justice
Noel J. Augustyn, Esquire
Professor Albert Pearson
William R. Burchill, Jr., Esquire

-
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ADMINISTRATIVE OFFICE OF T H E
UNITED STATES COURTS
WI L LI A M R. BURCHILL, J R.

JAMES E . MACKLIN. JR.
DEPU TY DIR EC10R

WASHINGlDN, D .C. 20544

GENERAL COUNSEL

Se pt e mber 17, 1988

Honorable Wm. Terrell Hodges
Chief Judge, United States District Court
United States Courthouse, Suite 108
Tampa, Florida 33602
Dear Judge Hodges:
I am very pleased to learn of your appointment by the Chief Justice to serve on
the Judicial Conference Ad Hoc Committee on Federal Habeas Corpus Review of Capital
Sentences, chaired by Justice Powell. Since I have been assigned to staff this committee
for the Administrative Office, I am glad to say that we shall have the opportunity to
work together again for the duration of this project.
As you. know, Justice Powell conducted a brief meeting of the Ad Hoc Committee
last Friday at the Supreme Court Building. Because you were not able to be ~resent, I
thought you would want to receive the materials distributed at the meeting and I am
enclosing the same for you in this mailing. The large black binder consists of various
articles and legislative documents relevant to the committee's charge. I am further
attaching to this letter the agenda for Friday's meeting and some additional documents
and writings that were discussed and distributed at the meeting itself. These enclosures
include a memorandum by Chief Judge Lay of the Eighth Circuit which he prepared in
connection with the consideration of this subject matter by the Judicial Conference at
its March 1988 meeting.

I should further advise you that the next meeting of the Ad Hoc Committee has
been tentatively scheduled for Wednesday, November 30, here in Washington. The
committee determined to retain as its reporter Professor Albert Pearson of the
University of Georgia Law School, who has considerable experience relevant to death
penalty habeas review. Al Pearson served as a judicial fellow at the Supreme Court for
the 1987-88 term, and his abilities are therefore very well known to the Chief Justice
and Justice PowelL He has been assigned to prepare a memorandum summarizing and
analyzing the extant legislative proposals addressing the subject matter of the Ad Hoc
Committee's jurisdiction. It is expected that his memorandum will be completed and
distributed some time prior to the November 30 meeting.

-

)

•

-

Honorable Wm. Terrell Hodges
September 17, 1988
Page two

I hope that this information is helpful to you as you begin your work with the
Ad Hoc Committee. If I may be of assistance now or at any time in the future, please do
not hesitate to write or call me (FTS-633-6127). I look forward to seeing you in
November, if not sooner. With kindest regards,
Sincerely,

~~
General Counsel

Enclosures

v{c:

Honorable Lewis F. Powell, Jr.

¾ -~

Charles Clark, Ch,
udge
United States Court of Appeals
Fifth Circuit
P. 0. Box 2219
Jackson, Mississippi 39225-2219
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DALLAS . TEXAS 75242

JUDGE BAREFOOT SANDERS
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September 20, 1988

The Honorable Lewis F. Powell
Associate Justice, Ret.
United States Supreme Court
Washington, D.C.
20543
Re:

/
Ad Hoc Committee on Federal Habeas

Dear Justice Powell:
After our meeting last Friday I made some visits on the Hill.
Although the visits were primarily personal I did mention the
existence and purpose of our Committee.
I saw Congressman Brooks, who will become Chairman of House Judiciary
next session. He was noncommittal about habeas changes but did
appreciate being advised.
I also visited with Congressman Kastenmeier's subcommittee staff and
with the Congressman.
Habeas legislation will likely be referred to
the Kastenmeier subcommittee (House Judiciary) or to the Conyers'
subcommittee.
The staff was very interested and suggested that the
emphasis for change must be on fairness rather than "celerity". They
pointed out that habeas legislation has not been a topic of active
consideration in House Judiciary for some years.
l-~s you know,

Congressman Kastenme:ier has usually been a strong
supporter of the positions of the Judicial Conference.
Like Brooks
he was noncommittal about habeas changes but was glad to be advised
of the work of our Committee. He mentioned, as is well known, that
he is opposed to the death penalty.

f I

1

In these visits I stated that our Committee has no preconceived
remedies but does believe that the present situation regarding the
use of federal habeas in capital cases is uneven and chaotic.
I
emphasized that I was not speaking for the Committee, of course.

...

•

-

-

I was glad to see you and look forward to working on this project.
Sincerely,

TEXAS

-

•
September 27, 1q88

near Bare-=oot:
rr,ank vou for y0ur letter of Seotember 20.
I am qlA ,:i t ::-ia t you v i~.1. t~ ,~ C'on qresRm m Br <X> Ks and
K"l~t<->nmeier.
"f'hev wl ll tie i.nf1uenti ~1 memi'Jers o.i: C:ongress
in cons.;__ 3er.ing recomrn endati.ons t'1e Judj ci. al Conference may
~ake on the hasis of what our romroittee recommFnas.

I note t "lei r suggestion that the emphasis for
c"'le.na~ Rhoulrl be 0'1 ''-fai.rn~ss:" rather than "ce1 erity".
I
appreciate that f=airnesc; i.!3 essentia 1_ , but t'1ere must be
misun • er!=:tandinq about "celerttv".
l'-1o one "1as i:;uqq~i::;te (1
that executions '1ave been carrie l out too qui.ckly.
'r'1e
pr obl eM, a~ vou l<:.now, is t lia t the er i mi nal l awR o~ 37 s ~atec;
an ,l the Congress si.TTlol.y c;,mnot be enf. orcea .
"A~ vou cor~ectly noter1, the present situation iP
"uneven and chaoti.c 11 •
I t i.s qood to have you on the Commit-

tee.
S i.ncere l v,

Hon. Barefoot Sanders
TT~ite,"" C::tatee Di~. tri ct r'ourt

~1 orther n District of Texas
11. 00 rommerce street
Dallas, '1'P.xas 7524?.
1 f.p/ ss
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L. RALPH MECHAM
DIREC10R

JAMES E. MACKLIN, JR.
DEPUTY DIRECTOR

ADMINISTRATIVE Of FICE OF THE
UNITED STATES COURTS
WASHING1DN, D .C. 20544

October 5, 1988

~
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(ld, ltt7'C-ff).., ~ , . , i . ,

Honorable Paul Simon
Committee on the Judiciary
United States Senate
224 Dirksen Senate Office Building
Washington, D.C.
20510-6275
Honorable Patrick J. Leahy
Committee on the Judiciary
United States Senate
224 Dirksen Senate Office Building
Washington, D.C.
20510-6275

~
H~

,, ~ ~

~

~ ~~
;Ju- '.r

~ ..

Dear Senators:
In response to your inquiry concerning whether the
Judicial Conference has taken a position on the
"Administration's proposed . habeas corpus reform legislation
(S. 260 and H.R. 1333), at its March, 1988 meeting the
Conference by a split vote declined to approve a
recommendation that it support this legislation. A copy of
the appropriate excerpt from the March, 1988 proceedings is
enclosed for your information.
While it is not specifically
reflected in the formal record of proceedings for the
Conference, prior to the vote on the legislation as a whole,
the Conference had approved by voice vote a motion to delete
the State court "full and fair adjudication" restrictions on
Federal court consideration of a habeas petition. Thus, the
Conference removed the feature of most concern from the
proposal before then voting by a closely divided margin to
decline to support the remainder of the bill.
With respect to a new committee to study habeas corpus
issues, Chief Justice Rehnquist has appointed Retired Justice
Powell to chair a newly formed committee -- the Ad Hoc
Committee on Habeas Corpu~ Review of Capital Sentences -- to

t.

-

-

"'

Honorable Paul Simon
Honorable Patrick Leahy
Page 2
study the habeas corpus process in capital cases. The
members of the Committee are Charles Clark, Chief Judge of
the Fifth Circuit, Paul Roney, Chief Judge of the Eleventh
Circuit, William Terrell Hodges, Chief Judge of the Middle
- District of Florida, and Barefoot Sanders, Acting Chief Judge
of the Northern District of Texas. The expected course of
the inquiry, beyond the descriptive title of the Committee,
and an estimated completion date have not been established at
this time.
If this Office can be of further assistance, please have
your staff contact Paul Summitt in our Office of Legislative
and Public Affairs (633-6040).

,_

Mecham

Enclosure
cc:

Honorable Lewis F. Powell
Honorable Donald P. Lay
Honorable William W Schwarzer
Mr. Noel Augustyn (Supreme Court)

'-

•

~~!i~~r! ~~1!;~~ 1

support that provision. The Cont erence also supported a recommendation of the Department of Justice to amend 28 U.S.C. 1332(c) to provide
that a corporation shall be deemed to be a citizen of any state in which it
is licensed or registered to do business. This objective standard would
substantially reduce the extent of diversity litigation involving
corporations.

iWlllflg~iHH;J/gi:mmi!b~Hm;iiiHi;:
~
1i:i1,;,r<8ti'· .. ,.,,.·,,iii•1l'lo1l,'i, · ·,,

li1 ~
fl!~,,t~!fis:' :.~J;@,:,:,-~ Q,.·.

7
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!ilil 1~i]lil~':'~;!lii1

APPEALS OF CIVIL ACTIONS

~T\:::\ :: ( :-:

Title VII of H.R. 3152, 100th Congress, would substantially
revise the existing statutory provisions governing civil and criminal
appeals. Except to reaffirm its prior approval of elimination of the
Enelow-Ettelson doctrine (September 1987 Session, Cont. Apt., p. 70) ,
the Conference voted to oppose a major revision at this time of the
provisions of title 28 governing appeals. The subject matter of Title VII
of H.R. 3152 was referred for further study to the Advisory Committee on
Appellate Rules and the Committee on Federal-State Jurisdiction.
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The Conference, by .a split vote, declined to approve a recommendation that, except for certificate of probable cause provisions
previously disapproved in March, 1986 (Cont. Apt. , pp. 29-30), it support
H.R. 1333, 100th Congress, the proposed "Habeas Corpus Reform Act
of 1987".
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CIVIL RICO
In September, 1987 (Cont. Apt., pp. 75-76), the Judicial Conference reaffirmed an earlier recommendation that Congress promptly take
steps to narrow significantly the scope of 18 U.S.C. 1964(c), which
provides for civil actions under the Racketeer Influenced and Corrupt
Organizations Act (RICO).
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While H.R. 2983, 100th Congress, would not effect a significant
narrowing of the scope of civil RICO, some positive impact on the federal
civil RICO caseload could be expected from enactment of the legislation.
Consequently, the Conference voted to support H.R. 2983, insofar as it
would (a) enact a requirement that a defendant be convicted of
"predicate acts" as a prerequisite to civil liability in certain cases under
the Act; (b) eliminate treble damages and punitive damages in certain
cases ; and (c) provide for exclusive federal jurisdiction of civil damages
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October 6, 1988

Mr. Robert E. Feidler
Legislative & Public Affairs Officer
Administrative Office of the U.S. Courts
Washington, D.C.
20544
Mr. Noel Augustyn
Administrative Assistant
to the Chief Justice
Supreme Court of the United States
Washington, D.C. 20543
Dear Bob and Noel:
I am enclosing to both of you copies of a
memorandum and materi a 1 that we have ava i 1 ab 1 e to
us at our court on the death penalty situation insofar
as it relates to appointment of counsel and successive
post-conviction relief problems within our state
court.
I hope that you find this of assistance.
We are continuing to work on the inordinate delays
in capital cases and when we come to any definitive
answer I will give you further information.
In any event, we feel we can do nothing more
than improve our state situation as much as possible
and that improvement in the federal habeas corpus
area is the prerogative of the federal courts.
I am 1ooki ng forward to receiving the most
recent draft of any proposed legislation that deals
with the resolution of intercircuit conflicts and/or
increasing the final decisionmaking capacity of the
federal appellate system.
Best wishes to you both.
S i n c e re 1y_,

Keith M. Callow
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ME MO R A N D U M
DATE:

July 5,

TO:

VERNON R.

FROM:

GEOFFREY CROOKS,

RE:

Procedures in Death Penalty CasW

1988

PEARSON,

Chief Justice

Commissioner~

As you know, I recently attended a "Death Penalty
Resource Planning Conference" sponsored by the American Bar
Association Postconviction Death Penalty Representation Project.
The principal focus of the conference concerned methods to identify and support counsel for persons on death row, particularly
in those proceedings (both state and federal) that occur after a
conviction and death sentence have been affirmed on appeal .
This
has become an extremely serrous problem, as you might imagine,
in states with large death row populations.
Though we can be
thankful that it is not yet a major problem here, we now have
several cases in the postappeal stages, including some that have
reached or are about to reach federal postconviction proceedings.
Thus, this is probably the time (before there is some crisis
requiring immediate attention) to think through more fully the
postconviction phase in death penalty cases.
As a ~tarting point, no matter what one's views may be _
on the death penalty in general or ~· n a articular case, it seems
nee ssar
to acce t two notions.
1rs
a person condemned to
death will receive at least one roun
postconviction review by
means of a personal restraint petition in this court followed by
a habeas corpus petition in federal court. ~ the defendant
should have counsel at least through this process, and probably
should have counsel right up to the time of execution.
At the
moment,
unfortunately, our personal restraint petition rules
don't take account of these features of death penalty _cases .
Our
method of insuring that the defendants have counsel during the
postconviction process could be described ·all too accurately as
the "who will Tim Ford find this • time" approach .
We also, I'm
afraid, have very little sense of what happens to these cases
when they get to ~ederal tourt; there may well be somethini we
could be doing, in light of the inevitable federal petitions, to

~
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help the entire process to a conclusion in a manner which is
orderly, without undue delay, yet properly careful of the defendant's right.a.
We have recently seen or are about to see examples of
the difficult situations that can arise.
In Mitchell Rupe' s
case, for instance, the Supreme Court has just denied his petition for certiorari from this court's decision affirming his
sentence on direct appeal.
This is a point in the process where
it may be necessary or appropriate (as will frequently be true)
that new counsel take over the defendant's representation.
Ideally new counsel would take the case intending to carry it
through both a personal restraint petition and federal · habeas.
The processes for appointment and compensation of counsel are
separate in the two courts, though.
Moreover, the personal
restraint petition rules do not contemplate appointment of counsel until after a petition has been filed, which obviously does
not work in death penalty cases.
What we have had to do in most
of the personal restraint petitions we have seen (Mak, Jeffries,
and Harris, for example) is to open a prospective prp file,
appoint counsel, and grant a stay of execution to enable counsel
to actually prepare a petition.
This has worked to this point,
but probably only because in several cases Tim Ford has taken a
lead role in finding counsel willing to accept appointment, and
because the prosecutors'
offices have been understanding and
cooperative.
Even so, the Clerk's Office has found itself in the
rather problematic position of negotiating with prospective
counsel at the outset on such- matters as due dates and compensation.
The procedure for stays of execution also presents a
number of problems which neither the prp rules nor the statutes
seem to address in a way that takes iccount of the practicality
of the postconviction process.
Some of these problems are
illustrated in the motion for a stay in Mak, which was considered
by a department of the court on July 5, 1988.
At the moment we
may simply be tossing these cases, like bombs ' with lighted fuses,
to the federal court.
It is probably worth exploring, however,
at least for the first round of postconviction proceedings,
whether there is a more structured way to proceed which would
save wear and tear on both courts and on counsel, as well as on
the defendant and the survivors of the victims.
A process that
ran according to rules and procedures designed specifically for
these cases would not necessarily be any longer than what happens
already, and· would likely have several advantages over the ad hoc
procedures these cases follow now.
The time and effort of counsel and the courts might not need to be spent on stays of unrealistic execution dates, for example, and could instead be
directed to the main task of fully but efficiently litigating all
of a defendant's possibly meritorious claims.
A clearer process
might also help th.e media and the public understand how these
cases work.
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In a number of other states, various of these questions, and particularly the problem of making sure indigent death
row inmates have counsel, have been addressed as a result of
joint initiatives of the state supreme court and the federal
district courts.
The time may have come for something similar to
happen here, perhaps starting with appointment of a committee or
task force with representatives from each court, the State (both
prosecuting attorneys and the Attorney General), the defense bar,
and the State Bar.
Such a committee might start by devising a
system for identifying counsel to represent indigent death row
defendants in· postconviction proceedings, and then might look
into and make suggestions about the rest of the process that
could help
make
these difficult cases
as
problem-free
as
possible.
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MOTION FOR APPOINTMENT OF COUNSEL
CASE NAME:
NUMBER:
DATE:
EN BANC

Campbell v. Kincheloe
None Assigned
October 6, 1988

ORIGINAL ACTION

TYPE OF CASE:
Death row inmate requests appointment of counsel
to assist in filing second collateral relief petition.
STATEMENT OF CASE:

--

On August 24, 1988, death row inmate Charles Campbell filed
a handwritten "motion for appointment of counsel on appeal
seeking collateral review."
The court was informed of this
pleading shortly before the August 31, 1988 en bane administrative conference.
Following that conference, the court requested
this office to prepare a memorandum addressing several questions
relating to the status of Campbell's case and his present request
for counsel.
Procedural Facts.
This court affirmed Campbell's aggravated
murder convictions and death sentence on November 6, 1984.
State
v. Campbell, 103 Wn. 2d -1, 691 P. 2d ·9 29 (1984).
Following the
United States Supreme Court's denial of certiorari, the trial
court signed a death warrant ordering Campbell's execution on
July 25, 1985 .
From May 17 to --June 25, Campbell was represented
by Evergreen Legal Services in connection with contemplated postconviction relief proceedings.
Before any pleadings were filed,
however, Evergreen lost its funding to represent Walla Walla
inmates.
On June 25, 1985, Chief Justice Dolliver appointed attorney
Raymond Thoenig (then with the Washington Appellate Defender
Association) to represent Campbell in connection with a planned
personal restraint petition.
On July 11, Thoenig and his cocounsel, James Lobsenz, filed a motion to stay Campbell's execution.
Counsel said they could complete their review of the
record and file a personal restraint petition by August 30, 1985 .
The motion for stay listed 23 issues counsel had thus far
identified and included argument on some of them.
The court also
received prose pleadings from Campbell . himself.
On July 18, 1985, this court entered an order denying the
motion for stay.
The order also says the court treated the
motion and Campbell's pro se pleadings as personal restraint
petitions, which the court denied on the merits.
Attorneys Lobsenz' and Thoenig then filed a federal habeas
corpus petition and motion for stay of Campbell's execution.
The
-1-
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federal court stayed the execution a few days before it was to be
carried out.
Later, however, because the petition raised both
exhausted and unexhausted claims, the court, as required by Rose
v. Lundy, 455 U.S. 509, 71 L. Ed. 2d 379, 102 S. Ct . 1198 (1982),
dismissed the case and required Campbell to either refile an
amended petition raising only the exhausted claims or file
pleadings in state court raising the new issues.
Counsel elected
not to raise the new issues in state court, but to file an
amended federal habeas corpus petition raising only those issues
the District Court had indicated were properly presented.
Following an evidentiary hearing on one of Campbell's ~laims
(challenging the effectiveness
of his
trial
counsel),
the
District Court denied the petition.
The Ninth Circuit has since
affirmed the District Court's decision and denied a motion for en
bane reconsideration.
Campbell v. Kincheloe, 829 F. 2d 1453 ( 9th
Cir. 1987).
Campbell's prose petition for certiorari is pending
in the Supreme Court.
In all likelihood that petition will be
denied shortly after the court begins its fall term.
Legal Claims Thus Far Presented.
On appeal,
Campbell
argued that:
(1) the trial court violated his right to a speedy
trial; (2) the prosecutor acted improperly by referring to an
attempted rape not later proved; (3) failure to disclose certain
exculpatory evidence prior to trial was not adequately corrected
by instructions to the jury; (4) two witnesses should have been
precluded from testifying because police notes of their pretrial
statements were destroyed; (5) the trial court denied Campbell's
right of confrontation by limiting his cross examination of Jerry
Ethington (a fellow work release inmate); (6) the trial court
erroneously admitted evidence seized from Campbell when he was
taken into custody; ( 7) a search of Campbell's car was unconstitutional; (8) the trial court erroneously admitted a glass
containing Campbell's fingerprint; (9) the death penalty statute
is unconstitutional, on various theories, because it gives the
prosecutor discretion in charging; (10) the death penalty statute
provides insufficient standards to guide jury discretion; (11)
the death sentence in this case cannot withstand the statutory
review required under RCW 10. 95. 130(2); and (12) the death
penalty constitutes cruel punishment, in violation of Const. art.
1, § 14.
State v, Campbell. supra, at 4-5.
In the motion for stay of execution, counsel said they had,
upon "partial review of the record," identified 23 "meritorious
issues."
Motion, at 8.
These are, using counsel's numbering:
(1)
admission of carnpbell's 1976 burglary conviction in the
penalty phase violated his constitutional rights because the plea
form did not refer to the right to remain silent;
-2-
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(2)
the prosecutor improperly referred to "societal self
defense" in closing argument;
(3)
the prosecutor also improperly told the jurors they
were not supposed to consider the appropriateness 9f the death
penalty;
( 4)
trial counsel's failure to present any evidence in the
penalty phase constituted ineffective assistance;
( 5)
the prosecutor failed to aver in the death penalty
notice that he had "reason to believe" there were insufficient
mi ti gating circumstances to merit leniency;
( 6)
the trial court denied campbell' s right to compulsory
process by declining to order Jerold Ethington to furnish a hair
sample to compare with those found on the victims;
(7)
the same error also violated Campbell's
Eighth
Amendment right to present evidence in mitigation of punishment;
(8)
the trial court erroneously admitted evidence of
Campbell's attempted rape of a prosecution witness;
(9)
campbell' s
appellate counsel rend.ered ineffective
assistance by failing to raise issues (1)-(8) above;
(10) the trial court erred by failing to instruct the jurors
to agree unanimously as to which crime campbell intend.ed to commit
when he entered the victims' home;
(11) the trial court should have instructed the jurors in
the penalty phase to consider and. be influenced by sympathy for the
def end.ant;
(12) the court should also have cautioned the jurors not to
impose the death penalty in a spirit of vengeance or retribution;
(13) the jurors should have been cautioned again in the
penalty phase not to consider the defend.ant's failure to testify;
(14) the court erroneously told the jurors they could consider in the penalty phase all evidence which had been presented in
the guilt phase;
( 15) a defendant in a capital case must be indicted by a

grand. jury;

the penalty phase instructions and. RCW 10. 95. 060(4)
improperly require the defend.ant to prove why leniency should be
granted;
( 17) the prosecutor' s
closing argument also improperly
shifted the burden of proof in the penalty phase;
(18) sul::rnission of the report required by RCW 10. 95. 120
violates the defendant's constitutional .tj.ghts;
(19)
the trial court improperly excused outright prospective
jurors who expressed religious scruples against the death penalty,
instead of allowing them to sit only on the guilt phase of trial;
(20)
death qualifying a jury results in a conviction-prone
panel;
(21)
the same process denies the defendant his constitutional right to a tD;al by jury;
(22) the death penalty statute creates an unconstitutional,
rnarrlatory, death penalty; am
(16)

-3-
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(23) the jury made special findings on two aggravating
factors that overlap and thus violate Double Jeopardy principles .
Campbell's initial federal court pleading raised, by the
federal court's count, some 61 issues.
Actually, the petition
does not seem to raise that many issues.
The difficulty is that
the petition first lists 32 issues (labeled with letters) and
then discusses approximately 26 issues (labeled with numbers).
Some of the issues discussed are not listed, some in the list are
not later discussed, and the discussed issues are not in the same
order as the list.
In any event, the federal court ultimately addressed-and
rejected--Campbell's claims regarding (1) grand jury indictment;
(2) the prosecutor's closing argument (four separate issues); (3)
loss or destruction of police notes; (4) Jerold Ethington; (5)
delayed disclosure of certain exculpatory evidence; (6) admission
of the fingerprinted glass;
(7) validity of prior burglary
conviction; (8) trial counsel's failure to present any evidence
in mitigation of punishment;
(9) ineffective assistance of
counsel on appeal; (10) the trial judge's sentencing report; (11)
prosecutorial discretion to seek the death penalty; (12) facial
validity of the death penalty statute; ( 13) burden of proof in
the p~nalty phase; (14) mandatory death penalty; and (15) double
jeopardy.
The issues listed or discussed in the original federal
pleading, but found to be unexhausted, include claims that:
(a)
Campbell was "absent" during sever al critical hearings, including
the entire period between the date he was sent for a competency
evaluation and the date he was found to be competent; (b) he did
not validly waive his right to be present during jury selection;
(c) the competency interview was conducted in violation of
Campbell's right to counsel; (d) trial counsel was ineffective
because he favored the death penalty and felt death was an
appropriate penalty for killing a child; and (e) Campbell was
denied effective representation in the state post-conviction
proceedings.
Campbell's present motion does not say whether he now
wishes to raise these issues; they are s.imply the main claims his
previous attorneys identified that have not yet been exhausted.
Counsel, if now appointed, would presumably consider these issues
but might also identify additional, entirely different issues.
ISSUES PRESENTED BY THE REQUEST FOR COUNSEL:

(1)
Does Campbel~ have a constitutional right to appointed
counsel at this stage of the post-conviction proceedings?
-4-
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(2) If not, should court nevertheless exercise its discretionary authority to appoint counsel under RAP 16. 15(g)?
(3)
What effect do this court's rulings on the 1985 motion
for stay and the present motion for appointment of counsel have
on Campbell's ability to raise his as yet unexhausted claims in
federal court?
ANALYSIS:

(1)
Right to Counsel.
Two lines of Supreme Court decisions
touch upon whether Campbell has a federal constitutional r~ght to
counsel at this stage of the proceedings.
The first line is
represented by Griffin v. Illinois, 351 U.S. 12, 100 L. Ed. 891,
76 s. ct. 585 (1956) and Douglas v . California, 372 u. s. 353, 9
L. Ed. 2d 811, 83 S. Ct. 814 (1963), both of which dealt with
equal protection challenges to financial requirements imposed on
indigent criminal defendants.
In Griffin, the court struck down,
on equal protection grounds, a state rule which conditioned the
right to appeal on the defendant's ability to obtain a trial
transcript.
In Douglas, the Court found an Equal Protec ti on
Clause-based right to appointed counsel on appeal.
rhe second line of cases involves the right of access to the
courts, and is represented by Bounds v. Smith, 430 U.S. 817, 52
L. Ed. 2d 72, 97 S. Ct. 1491 (1977) and Johnson y. Avery, 393
U.S. 483, 21 L. Ed. 2d 718, 89 · S. Ct. 747 (1969).
In Avery, the
Court held that a prison rule which prohibited inmates from
acting as "writ writers" for each other infringed upon the
inmates' right of access to the courts.
In reaching this conclusion, the Court noted the State's failure to "provide an
available alternative to the assistance provided by other
inmates . " Johnson v. Avery, supra, at 488.
In Bounds, the Court
discussed the possible "alternatives" and held that "law libraries or other forms of legal assistance are needed to give prisoners a reasonably adequate opportunity to present claimed violations of fundamental constitutional rights" in post-conviction
pleadings.
Bounds v, Smith, supra, at 825.
In Ross v. Moffitt, 417 u. s. 600, 41 L. Ed. 2d 341, 94 s.
Ct. 2347 ( 1974), the Supreme Court dis.cussed both equal protection and '"meaningful access" concerns in connection with prisoners seeking appointed counsel to assist them in filing discretionary state appeals (beyond the first appeal of right) and
applications for review by the Supreme Court.
The court found
no such right to counsel under either theory.
I..d.., at 612 (equal
protection), 614-15 ("meaningful access").
Relying on Moffitt,
the court in Pennsylvania y, Finley,
u. s.
, 95 L. Ed. 2d
539, 545, 107 S. Ct. 1990 (1987), found no right to appointed
counsel in state post-conviction proceedings.
As in Moffitt,
-5-
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the court addressed and rejected both equal protection
2_d , at
"meaningful access" concerns.
Finley. 95 L. Ed.
(equal protection), 547 (meaningful access).

and
546

A divided Fourth Circuit, sitting en bane, recently distinguished Finley and Moffitt and relied instead on Bounds to
conclude that death row inmates do have a right to appointed
counsel
to assist them in pursuing post-conviction claims.
Giarratano v. Murray. 847 F. 2d 1118 (4th Cir. 1988).
Of Finley,
the majority said only:

Finley was not a meaningful access case, nor did it address the
rule enunciated in Bounds v. Smith.
M:lst significantly, Finley
did not involve the death penalty.
Giarratano v. Murray. supra, at 1120.
As noted above, the first
of these statements is simply inaccurate.
Regardless of whether
the Finley court cited Bounds, the court clearly did discuss the
"meaningful access" doctrine and expressly rejected the prisoner's claim that "the equal protection guarantee of 'meaningful
access' was violated in this case."
Pennsylvania v. Finley,
supra. 95 L. Ed. 2d, at 547.
~oreover, Bounds does not necessarily require appointment of
counsel to ensure "meaningful access" to the courts.
The Supreme
Court held only that prisoners must be provided with "adequate
law libraries Q£ adequate assistance from persons trained in the
law."
(Emphasis added. )
Bounds y. Smith, supra, at 828.
The
State therefore may fully discharge its obligation under Bounds
by providing prisoners with access to an adequate law library.
Id., at 830 (this is one "constitutionally acceptable method to
assure meaningful access").
If no such library is available, the
State's other option of providing access to "persons trained in
the law" may be satisfied through the use of "paraprofessionals
and law students" or even inmates trained as "paralegal assistants."
Id.
Thus, despite the Fourth Circuit's holding in Giarratano,
although states must provide inmates with some type of assistance
in preparing habeas corpus petitions and similar pleadings,
Bounds. at 828, the right of meaningful access to the courts
does not include the right to appointed counsel beyond the first
appeal of right.
Finley, 95 L. Ed. 2d at 547.
The Giarranto majority's second point is at least factually
correct-neither Finley nor Moffitt (nor Bounds, for that matter)
was a capital case.
It is unclear, however, whether this factor
is significant to the, right to counsel issue.
In the Sixth
Amendment context, the Supreme Court has expressly declined to
recognize any greater right to trial counsel in capital than in
-6-
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noncapital cases.
Strickland v. Washington, 466 U.S. 668, 80 L.
Ed. 2d 674, 104 S. Ct.
2052 (1984).
Similarly, in adopting
procedures to govern motions for stays pending appeal in habeas
corpus actions, the court has simply treated an impending execution as one "proper consideration" to weigh in the balance.
Barefoot v. Estelle, 463 u. s. 880, 893, 77 L. Ed. 2d. 1090, 103
S. Ct.
3383 (1983).
The "severity of the sentence" does not
"itself suffice to warrant" a stay.
Id.; ~ ~ Smith v.
Murray, 477 u. s. 527, 91 L. Ed. 2d 434, 106 s. Ct. 2661 (1986)
(procedural default rules for federal habeas petitioners are the
same in capital and noncapital cases).
Al though Strickland and Barefoot do not involve the right
of access to the courts or the Equal Protection Clause-based
right to counsel, they do at least suggest that the Supreme Court
would not view the capital nature of the case as disposi ti ve.
Several courts have reached this conclusion and found no federal
constitutional right to counsel in habeas corpus actions, even
where the death penalty has been imposed.
~ Whitley v.
Muncy,
823 F. 2d 55, 56 (4th Cir. 1987) (panel opinion decided prior to
en bane decision in Giarratano); Gray v. Lucas, 710 F. 2d 1048,
1061 (5th Cir. 1983); Thomas v. State, 511 So. 2d 248 . (Ala. Cr.
App.
1987); State v. Davis, 246 Ga. 200, 269 s. E. 2d 461, cert.
denied, 449 U. S. 1057 (1980).
This court has not addressed this issue since Finley.
In a
noncapital case decided prior to Finley, this court held that
an indigent state prisoner seeking habeas corpus relief is
entitled, under the equal protection clause of the fourteenth
amerrlment to the United states Constitution, to be furnished
aPI,X>inted counsel, upon request, to assist him in prosecuting his
petition at the evidentiary hearing stage and/or at the first
appellate level when (1) his petition is urged in gcx:xi faith; ( 2)
his petition raises significant issues which, when considered in
the light of the state' s responsive pleadings or the evidence
adduced at an evidentiary hearing, are neither frivolous nor
repetitive; arrl (3) such issues by their nature and character
indicate the necessity for professional legal assistance if they
are to be presented and considered in a fair and meaningful manner.
Honore y. Board of Pris on Terms and Paroles, 77 Wn. 2d 660, 673,
466 P. 2d 485 ( 1970).
Since this holding is premised solely on
the federal constitution, i t is no longer valid in light of
Finley.
The question thus becomes whether the state constitution
provides a theoretical ,basis for adhering to the rule in Honore.
The holding in that case rests on the Equal Protection Clause of
the Fourteenth Amendment.
Except in the context of sex-based

-7-
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classifications, State v. Wood, 89 Wn. 2d 97, 100, 569 P. 2d 1148
(1977), this court has found "no compelling reason" to interpret
the parallel state provision, Const . art.
1, § 12, · so as to
provide greater protections than the federal Equal Protection
Clause.
Electrical Contractors v. Pierce Cy., 100 Wn. 2d 109,
126, 667 P. 2d 1092 (1983); .§...e.e. .al.fill Conklin v. Shinpoch, 107
Wn. 2d 410, 416 n. 2, 730 P. 2d 643 (1986) ("Our interpretations of
[art.
1, § 12] have followed the interpretation of the equal
protection clause of the federal Fourteenth Amendment . " )
Most
pertinent to the present case, thi s court has followed federal
precedent in addressing challenges to wealth-based classifications.
~ State v.
Phelan, 100 Wn. 2d 508, 513-14, 671 P. 2d 1212
(1983).
The cases interpreting article 1, section 12 thus do
not
provide
an independent
state
constitutional
basis
for
rejecting the equal protection holding in Finley.
Nor does the state constitutional provision regarding the
writ of habeas corpus appear to be of assistance here.
Article
1, section 13 is almost identical to the parallel federal provision.
Compare Const. art. 1, § 13 ("The privilege of the writ of
habeas corpus shall not be suspended . . . . 11 ) with U. S. Const .
art. 1, § 9, cl. 2 (to this extent identical).
Outside the habeas corpus area, this court has found a right
to appointed counsel even though the Supreme Court has declined
to do so.
Compare In re Hall, 99 Wn. 2d 842, 846, 664 P. 2d 1245
(1983)
(recognizing right to -counsel in parental termination
cases) and In re Myricks, 85 Wn. 2d 252, 533 P. 2d 841 (1975)
(right applies even in dependency proceedings which may later
lead to termination)
with Lassiter v.
Department of Social
services, 452 u. s. 18, 31, 68 L. Ed . 2d 640, 101 s. ct. 2153
(1981) (generally no such federal right even in termination cases
unless parents are incompetent).
These dependency cases do not
contain any independent state constitutional analysis, however.
Myricks is based on a due process analysis the Supreme Court
later found unpersuasive in Lassiter (In re Myricks, supra, at
254),
and Hall may rest on RCW 13. 34. 090,
which creates a
statutory right to counsel in such cases.
~ In re Hall, supra,
at 846 (right to counsel "finds its basis solely on state law").
There is no similar statutory righ~ to appointed counsel in
habeas corpus actions (ch. 7 . 36 RCW) or in personal restraint
proceedings (RAP 16. 4, et seq).
In personal restraint proceedings, the appellate court "may" appoint counsel, RAP 16. 15(g),
but is not required to do so.
(This rule is discussed in more
detail in issue (2) below.)
RCW 7. 36. 250 provides for prosecution of habeas corpus actions in forrna pauperis, but does not
mention counsel.
~ Honore Y,
Board of Prison Terms and
Paroles, supra, at 674-77 (relying on the statute only as author-
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constitutionally

To summarize to this point, there is no federal constitutional
right
to
counsel
past the
first
appeal
of right,
Pennsylvania v. Finley, supra, and state law also does not seem
to create or recognize such a right.
Inmates do, however, have a
constitutional right of access to the courts,
which may be
addressed by providing access to law libraries or to lay or
professional legal assistance.
Bounds v.
Smith, supra .
The
best means of complying with Bounds is discussed below, in issue
( 2).

( 2)

RAP 16. 15 ( g).
This court has discretion under RAP
to appoint counsel for any indigent personal restraint
petitioner.
For the reasons discussed below, exercise of this
authority is probably the most practical means of guaranteeing
all death row inmates their right of access to the courts.
16. 15 ( g)

It seems apparent from other personal restraint petitions
concerning death row inmates that their access to law libraries,
law books, and other inmates is extremely limited.
Under Bounds,
this court could theoretically address the right of access to the
courts by requiring prison officials to provide these inmates
with '"adequate access" to law books or to fellow inmate "writ
writers."
The
latter
requirement
likely would
interfere
significantly with prison safety concerns,
however,
and the
quality of pleadings submitted either by "writ writers" or by
death row inmates with access to law books undoubtedly would be
of little value to the inmates or the courts.
The most practical
and efficient means of complying with Bounds, then, would seem to
be to provide counsel for death row inmates seeking to file
habeas corpus or personal restraint petitions challenging their
convictions or sentences.
Al though appointing counsel may involve expense and some
initial delay, it would serve two important functions.
First,
inmates' personal restraint petitions could be decided on the
merits instead of being effectively dismissed by a ruling declining to · appoint counsel.
Once an issue has been decided on its
merits, it generally cannot be renew~d in state court, In re
Haverty, 101 Wn. 2d 498, 681 P. 2d 835 (1984), and the inmate can
raise the issue in federal court without facing procedural
difficulties .
( ~ discussion in issue (3).)
Second, an inmate
who files a personal restraint petition with the assistance of
counsel may later fairly be subject to procedural rules, such as
scrutiny of successive petitions for waiver or abuse of the
writ, which would be more difficult to apply to an unrepresented
inmate.
~ In re Haverty, supra, at 503 (successive petition
may be dismissed "'if there has been an abuse of the writ'")

-9-
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(quoting Sanders v. United States, 373 U.S. 1, 17, 10 L. Ed. 2d
148, 83 s. Ct. 1068 ( 1963)); Antone v. Dugger, 465 U. s. 200, 206
n. 4,
79 L.
Ed.
2d 147,
104 S.
Ct.
962 (1984); Woodard v.
Hutchins, 464 U.S. 377, 379 n. 3, 78 L. Ed. 2d 541, 104 S. Ct.
752 (1984) (both noting presence of counsel in prior action as
pertinent factor in finding abuse of writ); Jones v. Estelle, 722
F. 2d 159 (5th Cir. 1983) (habeas petitioner is bound by knowledge
chargeable to his competent habeas attorney).
Appointing counsel
thus may actually serve to promote finality in capital cases.
To the extent that the appointment of counsel may be seen as
causing unnecessary delays, that problem can be addressed in
other ways.
Rules approved recently by a California federal
district court task force offer one example.
Under these
proposed rules, the District Court would automatically appoint
counsel for all capital defendants in habeas corpus actions
(unless counsel is waived) and would grant a 45-day stay of
execution to enable counsel to identify and specify nonfrivolous
issues.
Once counsel has identified such issues, the court would
grant a 120-day stay to allow counsel to prepare and file a
proper habeas corpus petition.
If counsel is unable to identify
any nonfrivolous issues, however, the initial 45-day stay would
be dissolved.
An approach like this, at least for initial post-conviction
proceedings, has several qualities to recommend it.
First, the
court does not have to examine the merits of the case in a
hurried or incomplete fashion simply in order to rule on a
request for counsel.
Second, counsel can be required to identify
nonfri volous legal issues within a relatively short period of
time.
Third, if no such issues exist, the case can be dismissed
on its merits, rather than by denying a motion for counsel.
Fourth, if there are nonfrivolous issues, the court can decide
them after full consideration, with adequate and presumably
competent briefing.
Finally, formal adoption of such a procedure
would give notice both to defendants and to counsel as to the
manner in which capital cases will be treated.
Assuming counsel
are aware of the "abuse of the writ" aspect of Hayerty, they
should also be aware that failure to raise all nonfrivolous
issues in a first petition could lead to dismissal of any
subsequent petition.
Counsel should therefore be motivated to
examine the record carefully during the initial stay and to raise
all identifiable issues in the first petition.
In sum, all death row inmates have a constitutional right of
access to the courts.
Although there are several means by which
this right can be guaranteed, several practical considerations
support adoption of a, consistent approach such as the one the
California task force has
approved.
Under that approach,
Campbell probably should be appointed counsel to identify the
-10-
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issues he wishes to raise in his personal restraint petition.
This is true even though Campbell was previously before this
court seeking post-conviction relief, given the truncated nature
of that prior proceeding, as is noted again below.
(3)
Effect on Federal Proceedings.
Finally, the court has
inquired as to the effects of its various rulings in Campbell's
case on his future efforts at seeking relief in federal court.
This is difficult to explain or predict confidently, as this
court has received no briefing on these points.
Nonetheless, a
plausible analysis follows:
This court's 1985 ruling, treating Campbell's motion for a
stay as a personal restraint petition, was made before Campbell's
attorneys fully reviewed the record or raised all of the issues
they later identified.
The dismissal was on the merits of the 23
identified issues,
however,
and was treated as such by the
federal court.
Those issues thus have been finally disposed of
in state court and, to the extent Campbell renewed them in his
federal court pleadings, in that court as well.
The first effect of the 1985 ruling was to force counsel to
go to federal court to obtain a stay of execution.
Since counsel
had nqt at that time completed their review of the record, they
were also required to make certain decisions as to any newly
identified claims.
Under a 1982 Supreme Court decision,
a
petitioner cannot raise both exhausted and unexhausted claims in
a federal habeas corpus action.
Rose v, Lundy. 455 u. S. 509,
71 L. Ed. 2d 379, 102 S. Ct. 1198 (1982).
Counsel thus had to
choose between raising only the 23 exhausted claims in a federal
petition or returning to state court to raise the newly identified claims.
By electing to file an amended federal petition
raising only the exhausted claims,
counsel "risk forfeiting
consideration of his unexhausted claims in federal court" in any
subsequent petition.
Rose y, Lundy. supra. at 520. (plurality
opinion on this issue).
Apparently, forfeiture will occur under this rule unless
there has been some intervening development in the law or a
discovery of new evidence.
Jones v. Estelle. 722 F. 2d 159, 169
(5th Cir. 1983).
If neither of these .factors is present here,
the federal court may decline to consider any of the unexhausted
issues Campbell identified in his first federal habeas petition,
Rose y. Lundy, supra, or indeed, any other claim of which his
attorneys were aware or should have been aware when they filed
the first petition. Sanders v, United States, supra; Moore y,
Zfillt, 734 F. 2d 585 (11th Cir. 1984).
,

Counsel may argue that it would have been futile to raise
the new issues in this court, given this court's disposition of
-11-
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the motion for stay.
If the federal court had found state
remedies to be unavailable or inadequate, however, Campbell would
not have been barred from raising his unexhausted claims in the
initial federal petition.
28 U.S. C. 2254 (b) (exhaustion not
required if state remedies are ineffective or unavailable).
Habeas courts are reticent to hold that state courts will refuse
to consider an issue unless the state court's position is quite
clear.
~ , ~ , Tho mas v. Wyrick, 622 F. 2d 411 (8th Cir.
1980); Twitty v. Smith, 614 F. 2d 325 (2d Cir. 1979).
Although
this court did deny Campbell's motion for stay of execution, the
court also took that occasion to rule on the merits of the
issues he had thus far identified.
Perhaps the federal - court
felt this court would have been equally willing to rule on any
additional claims Campbell would have brought to the court' s
attention.
In any event, the combined effect of the court's 1985
ruling and counsels' subsequent decisions is to make it questionable whether a federal court would rule on the merits of any
new claims Campbell may identify.
If the federal court declines to penalize Campbell for his
attorney's 1985 decisions, he still cannot raise new issues in
federal court unless he exhausts the available state remedies or
is excused from doing so.
28 U.S. C. 2254(b) and (c).
Moreover,
in order to exhaust state remedies as to a particular issue, the
prisoner must clearly identify the issue to the state court.
~
Pitchess v. Davis, 421 u. s. 482, 44 L. Ed. 2d 317, 95 s. Ct. 1748
(1975).
Exhaustion is excused "only if there is no opportunity
to obtain redress in state court or if the corrective process is
clearly so deficient as to render futile any effort to obtain
relief."
Duckworth y. Serrano, 454 u. s. 1, 3, 70 L. Ed. 2d 1,
102 S. Ct. 1 (1981).
If denying Campbell's motion for counsel
effectively prevents him from identifying any new issues in state
court, federal court litigation on the exhaustion issue and the
"deficiency" of state remedies seems inevitable.
~ Ex parte
Davis, 318 u. s. 412, 87 L. Ed. 868, 63 s. ct. 679 (1943) (state
court's refusal to obtain transcript for indigent petitioner may
render state remedy ineffective).
RECOMMENDATION:

The need to provide some type of legal assistance for
capital defendants in personal restraint proceedings presents
difficult questions which the court should study and which should
ultimately be addressed by some established procedure.
In this
particular case, Campbell should be appointed counsel, who should
be given a fixed period of time to identify nonfri volous, nonrepetitive issues.
The order should also (1) preclude the trial
court from setting an execution date in the interim, and (2)
-12-

.•

..•
~

,

Campbell

-

-

Page -13-

specify that this court will review the case once the issues have
been identified and determine whether the stay should be extended
to permit full briefing.
Carol Boothby
bh: 9/29/88
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Habeas Corpus Review of Capital Sentences

Dear Justice Powell:
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Justice Keith Cal~ ow of the Supreme Court of the State of
Washington, i n :tITs c apacity as a member of an ABA committee on
the judiciary, has been working with me and with Bob Fiedler, the
AO Legislative Affairs Officer, on the issue of federal
intercircuit conflicts.
In the course of a recent telephone
conversation on that subject, Justice Callow also mentioned that
his court was looking at the death penalty post-conviction relief
situation at the state level.
I told Justice Callow about your
committee and its work, and he has sent to· me some materials in
that regard that may be of some use or interest to your
committee. A copy of Justice Callow's letter and its enclosures
are enclosed.
Sinc~J1ly yours,

;/~

Noel J. Augustyn
NJA:pmt
cc:

Bill Burchell
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L. RALPH MECHAM
DIRECTOR

ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS

JAMES E . MACKLIN, JR.

WASHINGTON. D.C. 20544

DEPUTY DIRECTOR

October 14, 1988

MENORANJl.JWI TO THE 0-ilEF JUSTICE

Your corrmittee on habeas corpus matters,
chaired by Justice Powel I, has achieved
unexpected notoriety. As you can see from
the attached clipping, it has been used as a
reason to defer a related matter which might
possibly have been discussed in the form of
an amendment to the Senate druq bi I I.
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Antidrug Bill Edges Toward Debate

~,

f.'1,: WASHINGTON POST

'

3/~ J

Seoote Negotiations Remove Two Obstacles to Floor Action
By Helen Dewar
W•shingtoo Post St•II Writer

1
•

Two major obstacles to Senate
passage of a sweeping campaignseason bill to curb drug abuse were
removed yesterday as key Republicans agreed to drop or modify proposals that had drawn filibuster
threats from liberals who contend
that they violated basic constitutional rights.
Under
tentative
agreements
reached in behind-the-scenes negotiations, Republicans said they would
abandon a House-passed _proposal to
broaden the exclusionary rule to permit admission in court of evidence
seized in "good faith" but withou
ts.
ey also md1cated they would
await a study by a five-judge panel
of the Judicial Conference of the
United States on habeas corpus
proceedings before moving to restrict circumstances under which
prisoners can challenge their con·victions on constitutional grounds in
federal court.
But an agreement by negotiators
on a formula to restrict and categorize amendments ran into questions
on the Senate floor late last night,
delaying the opening of debate on the
bill and threatening to keep Congress in session into next week.
As a result, Senate Majority
Leader Robert C. Byrd (D-W.Va.)
delayed his request for unanimous
consent to the amendment-limiting
agreement until today. However,
both Byrd and Minority Leader
Robert J. Dole (R-Kan.) stressed
that the agreement under which
100 possible floor amendments to

their agreement with the basic legas few as eight or nine was critical
islation hinged on promises that
to passage of the bill.
"A single objection may mean
controversial issues could be taken
we'll have no drug bill," Byrd said. · to the Senate floor, pressed for conEarly in the day, House leaders sideration of a substantial list of
threatened to recess until next amendments, including denial of
federal benefits to those convicted .
Tuesday to give the Senate time to
work its way out of its usual end- of drug offenses and civil penalties
of-session quagmire. Shortly there- as an alternative to criminal convicafter the pace of Senate action
tions for drug users.
These amendments were among
picked up, and Democratic leaders
those that would be allowed by the
canceled plans to attend a major
agreement,
fund-raiser in New York in hopes of amendment-limiting
wrapping up work in time for adalong with several others, including
journment this weekend. However,
denial of some federal aid to states
House Majority Leader Thomas S.
that refuse to institute random drug
'oley (D-Wash.) announced last
tests for new drivers license applinight that the House will quit today cants. It also would allow votes on
eliminating or modifying the death
and return Tuesday.
As the day started, Byrd lectured penalty provision.
The death penalty and many of the
the Senate to avoid what he called a
"political sideshow where we will all GOP-sponsored amendments were in
be taking political potshots" and "try- the House-passed antidrug bill that
ing to indicate who can be the tough- the Reagan administration has been
urging the Senate to approve, over
est ... who can be the John Wayne
in the drug war."
protests from civil liberties groups
He appealed to senators to pass
that contend the bill would trample
the drug bill without amendment,
basic constitutional rights.
except for one to include proposed
But Democratic leaders and Sen.
curbs on child pornography, which
Warren B. Rudman (R-N.H.), a key
the Senate had approved earlier.
negotiator for the Republicans, said
The only other vote that should
the apparent resolution of the exbe allowed, Byrd said, was one to clusionary rule and habeas corpus
delete provisions calling for the
issues had removed major obstacles
death penalty for murder comto final passage.
mitted or ordered by "drug kingRather than permitting searches
pins." Byrd said he would push to
without warrants, as the House proretain the death-penalty provision.
posed, the Senate would write into
The Senate previously voted to allaw a 1984 Supreme Court decision
low use of the death penalty for killthat allowed admission of evidence
ings by major drug traffickers, and
seized in "good faith" under a warsenators who oppose capital punrant that turned out to be defective.
ishment, while demanding a vote on
While this might not change existing
the issue, have conceded they
practice, Sen. Pete Wilson (R-Calif.)
said, it would "remove any doubt
would lose.
But Republicans, insisting that about Congress' intentions."
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Senate, in Effort to Save Drug Bill,
Agrees to Consider 3 Amendments

11

- - -- ---------- - -----By CHARLES MOHR
SpN"ial to ln<' New York I

WASHINGTON, Oct. 12 - The Senate today reached broad agreement on
limiting the amendments that can be
offcred to major legislation to fight
drug use.
The agreement came after a day that
began with Republicans rejecting a
plea from the Democratic leader, Senator Robert C. Byrd or West Virginia, for
the Senate to pass a bill without amendments in an effort to win approval of
the legislation before Congress adjourns.
The basic bill would increase existing programs to block drug smuggling,
eradicate foreign crops and enforce
drug statutes. It would also increase
programs aimed at culling drug consumption through education and treatment.
Later, after many hours of negotialions in conference rooms off the floor,
several senators said that agreement
had been reached to permit consideralion of three amendments designed to
make it easier to punish people who use
small amounts of drugs.
One would withdraw some Federal
benefits, such as student loans, for
those convicted of drug possession. An
other would permit civil _fines up t
· $10,000 for those found usmg or pos
sessing small amounts or drugs. Still
another would offer financial benefits
to states that require drug tests for all
first-lime applicants for drivers' Iicenses.
Consideration of another amendment was permitted by prior agreement. Liberals, led by Senator Mark
Hatfield, Republican of Oregon, will offer a provision striking from the bill a
measure that would permit capital
punishment for drug-related murders.
The amendment is not expected to
pass.

~I

tlll<'S

Agreement was also reached on two
potentially contentious issues involving
the admission of illegally gathered evidcncc in criminal trials and restriclions on the righl to file habeas corpus
writs to overturn criminal convictions.
TI1c controversy over the evidence
was resolved by agreement to codify in
the drug law a 1984 Supreme Court' '
decision. That decision permitted the
admission of some flawed evidence obtaincd with a search warrant in cases
in which the police had a "good- faith"
belief that they were acting properly.
In most cases, illegally gathered evidcncc is thrown out of Federal courts
to deter th e police from violating constitutional protections.
Thi s was considerably less sweeping
than a similar provision in a House
drug bill passed in September that
would have granted good-faith exceplions in searches conducted withQllLa
· ~1 warrant.
According to Senator Warren B. Rudman, Republican of New Hampshire,
the comprom ise on the habeas corpus
question.called for "ex dited" consideration next car
n res
the
findings o a commission headed by
LcW1S Powell, the reured Supreme
Court Justice.
1s p ca for an agreement to pa
the basic bill without amendments.
Senator Byrd said, "I hope we will not
let this debate on the drug bill deteriorate into a political sideshow where we
will all be taking political potshots,
where we will be trying to indicate who
can be the toughest , and who can be the
John Wayne in the drug war."
Howeve r , the Republican leader, Bob
Dole of Kansas, said there was "no
way" that he could ask Republican
Sena I ors not 10 offer amendments dear
to th em.
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~nitcb ~htics ~istrirt Qlourt
NORTHERN DISTR I CT OF TEXAS
1100 COMMERCE STREET

CHAMBERS 01"

DALLAS , TEXAS 75242

~

JUDGE BAREFOOT SANDERS

October 14, 1988

The Honorable Lewis F. Powell, Jr.
Associate Justice, Retired
United States Supreme Court
Washington, D.C.
20543
Re:

Ad Hoc Committee on Federal Habeas

Dear Justice Powell:
This is by way of belated response to your September 27 letter.
I should have explained more fully my remark about "celerity".
The term "celerity" was used by the Kastenmeier subcommittee staff
in noting that in years past proponents of habeas corpus reform had
perhaps put too much emphasis on the need for speed and not enough
emphasis on fairness.
I understand that several habeas corpus proposals are being advanced
on the Senate side in these closing days of the Congress.
But from
this distance I have no judgment about their contents or prospects
for passage.
I look forward to seeing you November 30.

OT SANDERS
ACTING CHIEF JUDGE
NORTHE~.RICT OF TEXAS-

-

October 17, 1988

Dear Al:
In the event you may not have seen it, I enclose a
cow of a message from the President of the ABA printed in
the October 1st issue of the Journal.
The message has oothing new except the statement
attributed to Judge Godbold to the effect that during his
Chief Judgeship of CAll the Court "found serious Constitutional errcrs in fully one-half of the post-conviction reviews." I have not thought that CAll found reversible err or
in fifty percent of capital ha be as appeals.
Of course Judge Godbold must have been talking
about the first habeas.
In any event, this is a question
which merits study. The facts may be important erough to
include in our report even though our primary concern is
with repetitive reviews.
I send best wishes.
Sincerely,

Professor Albert Pearson
3 09 Red Fox Run
At h ens , Ge or g i a 3 0 60 5
cc:

Hon.
Hon.
Hon.
Hon.
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dapital Sentencing Habeas Corpus

Dear Justice Powell:
As you may know, the ~rookings Institute) has been sponsoring
over the past several year'se? c=on:fuence 6n "The Administration
of Justice" that involves all three -branches of the federal
government. The Chief Justice and other members of the judiciary
participate, along with the leadership and several members of the
House and Senate judiciary committees. The Attorney General and
other Department of Justice officials represent the executive
~
branch. In 1989, the conference will be held on Saturday, April I _ a,:;r8, in Williamsburg.
~

w~L

At a recent meeting of the program planning committee for the
1989 Brookings Conference, it was suggested that you and your
committee might wish to meet there on that date. While I
understand that your committee may not anticipate holding
"hearings" as such, this conference would provide it an
opportunity both to educate and to obtain the views of those
members of Congress who will ultimately review any habeas corpus
legislation that would be recommended by your committee to the
Judicial Conference.
The Brookings planning committee asked that I pass this idea
on to you, and I believe it is worth your consideration.
If you
think this is a good idea, we can talk about a program format and
other procedural details at your convenience. (Thus far, the
other tentative program topics at the conference concern: the
impact on the judiciary of the drug bill Congress expects to
pass; the sentencing 9uideliE es situation; and federal budgetary
considerations as they affect the Judiciary.)

(
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/1,IIA>r Thank

you for your consideration.

~
Justice Lewis F. Powell, Jr.
NJA: sb

Since~

Noe{

~ ~ Augustyn
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October 17, 1988

Personal
Dear Bob:
I have read with interest your "Message" in the
ABA Journal of October 1st about the death penalty in which
you reiterated the willingness of your ABA Canmittee to cooperate with the Ad Hoc Committee of the Judicial Conference.
In an otherwise excellent message, I am a bit concerned by the paragraph that immediately follows your reference to the Ad Hoc Canmi ttee. You referred to "stripping
away of due process" for those facing a death sentence.
This may be read as implying that our Canmittee may have
sanething in mind that would jeopardize the fairness in capital cases. Of course, there is no such thought.
The members of the Chief Justice's Committee include, in addition to myself, four exceptionally able and
experienced judges: Chief Judges Clark and Roney of the
Fifth and Eleventh Circuits, and District Court Judges Barefoot Sanders and William T. Hodges.
I enclose a copy of the talk I made to the Crimin a, Justice Section. As I stated, the present situation is
intolerable because there are no limits on repetitive collateral reviews.
The result is that the laws of thirtyseven states and the Congress simply are not being enforced.
No one has seriously suggested abolishing federal habeas.
We do think it appropriate to consider possible legi sl ati ve
changes that would limit the present abuse of the writ
without any "sacrifice of fairness and lives to expediency".
You are quite right in saying that the ABA also
must continue to find effective ways to provide competent
legal representation at an early stage. A good deal has
been accomplished already in this respect in several states,
but a great deal more remains to be done.

..
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his :!.etter requires no response .

you are at this stRqe of your Presidency .
I s en0 best wi.shes .

Sincerely ,

Hon . Rot,ert D . Raven
President , American :ear Association
7 50 ~ ort h Lake Sh ore Dr i ve

Chicaqo , Illiroi.s
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Hon.
Hon.
Hon.
Hon.

P. H. Roney
Charles Clark
Barefoot Sanders
Wm. T. Hodges

The Chief Justice
Noel Augustyn, Esquire

I

know how bur;y

-

L. RALPH MECHAM
DIRECTOR

ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS

JAMES E. MACKUN. JR.

WASHINGTON . D.C. 20544

DEPUTY DIREC TOR

OCT 2 1 1988

~
WIL M

R BURC HILL, JR

G i£NERAL COUNSE L

October 18, 1988

MEMORANDUM TO:

r

Hoc Committe~ on_ : : : . 9pus Review of Capital Sentences

Justice Powell h ~ 7 f i e t o transmit to you the attached material which has
come to his attention from Justice Keith Callow of the State of Washington Supreme
Court. The material consists of two memoranda which describe problems of appointment
of counsel and of successive post-conviction relief applications as they exist within the
Washington State Judiciary. This information may be helpful to the discharge of the
Committee's assignment.
I look forward to seeing you at our next scheduled meeting here in Washington on
November 30. As always, please do not hesitate to contact me if I might be helpful in
the meantime.

~J,d'~ l,
General Counsel

Attachment

cc:

Honorable Lewis F. Powell, Jr. ✓
Professor Albert M. Pearson
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October 19, 1988

Dear Bill:
This is a long overdue acknoledgement of your letter of September 27 enclosing a draft of the minutes of our
first meeting.
I have now had an opportunity to read the draft,
and think it is accurate and adequate.
It is appropriate,
as you suggest, to send copies to members of the Committee,
and also to the Chief Justice, Noel Augustyn, and - of
course - to Professor Pearson.
We will count on your presence at the next meeting
of the Committee scheduled for 9:30 a.m. on Wednesday, November 30.
Sincerely,

lfp/pmt

Mr. William R. Burchill, Jr.
General Counsel
Administrative Office of the
United States Court
Washington, D.C.
20544
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October 20, 1988
Honorable Lewis Powell
Justice
United States Supreme Court
First and Maryland Ave, N.E.
Washington, DC 20543
Dear Justice Powell:
I am writing to you in your capacity as chair of the
special committee, appointed by Chief Justice Rehnquist, to
examine the judicial review process in cases in which a
death sentence is imposed. This is a subject in which I
have both an academic and practice interest.
I am enclosing
a copy of a law review article which I wrote which addresses
one facet of the judicial review process, that is the treatment of successive federal habeas corpus petitions in capital
cases. This of course is a question the Supreme Co5!t is
likely to address this term inVMoore v. Zant and in Adams v.
Dugger. I am currently working on another piece which
addresses the broader question of collateral review of death
sentences which piece focuses principally on the Florida
experience. As you are aware, there is wealth of empirical
data available here in Florida because of the number of
individuals sentenced to death in this state who have pursued
collateral post conviction remedies.
At the risk of appearing presumptuous, if
any assistance to your committee, please don't
call on me. And when the committee produces a
product, I'd appreciate it if someone from the
office of the Court could indicate to me how I
a copy of that product.

I can be of
hesitate to
written
information
might obtain

Thank you for your consideration.
Sincerely,

s~~ -~~1•Steven M. Goldstein
Associate Professor
SMG/bgp
cc:

Honorable
Honorable
Honorable
Honorable

Charles Clark
Wm. Terrell Hodges
Paul H. Roney
Barefoot Sanders
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132 STATE JUDICIAL BUILDING

MICHAEL J . BOWERS

30334

TELEPHONE (404) 656- 3300

ATTORNEY GENERAL

FAX (404) 651 - 9148

_,,1---October 21 , 1988

~

The Honorable Lewis F . P o well , Jr .
Associate Justice (Retired )
Supreme Co urt o f the United States
1 First Street , N.E .
Washington , D. C . 20543
Re:

Committee on Federal Habeas Corpus Reform

Dear Justice Powell:
I am writing to you in my capacity as a representative of the
Association of~overnment Attorneys in Capital Litigation
(AGACL) and as its immediate past president. AGACL is solely a
teaching organization composed nationally of government
attorneys responsible for the prosecution of capital cases in
their respective jurisdictions. Our purpope is the continued
improvement of the quality of t r i a ~ l a t e and collateral
prosecution and the c o ntinued enhan c ement of the quality of
written and oral advocacy before the United States Supreme
Court.
There are members of AGACL who possess years of experience and
a wealth of information gained from years of litigating capital
cases in the federal habeas corpus context.
The purpose of
this letter is to offer o ur
sistance to the committee in its
work on federal habeas corpus reform in whatever form you deem
appropriate.

I

-

Honorable Lewis F. Powell, Jr.
October 21, 1988
Page -2-

-

In closing, I sincerely hope that in some capacity we might be
of service to the committee.

~1y,

L~tf.t,61;/!

senm;;,ssi!~rf;,jJRr
Attorney General
(404) 656- 9 603
WBH/bh
cc: Honorable Paul H. Roney
Chief Judge
Eleventh Circuit Court of Appeals
56 Forsyth Street
Atlanta, Georgia 30303
Honorable Thomas A. Marshall
Chief Justice
Georgia Supreme Court
244 Washington Street
Fifth Floor
Atlanta, Georgia 30334
Mr. Noel Augustyn
Administrative Assistant to
Chief Justice Rehnquist
United States Supreme Court
1 First Street, N.E.
Washington, D.C. 20543
Ms. Joan Byers
Special Deputy Attorney General
North Carolina Attorney General's Office
Department of Justice
P.O. Box 529
Raleigh, North Carolina 27602
Mr. Douglas Ross
Supreme Court Counsel
National Association of Attorneys General
Hall of States
444 N. Capitol Street
Washington, D.C 20001
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near Professor G0l,1c;t~~ n:
'i'hank you "'or •mur letter of' OctohP,r ?O, 0 '"1c10c-;ng
coov of the Law n..evi.'-'w that contains yrrnr ; m"'lre~c;;i VP ,'."1"\,1
~cholarlv studv of habeas cornuc; :in cap:ita1 cases.
I wi1J

c1

read it with interest, and note t~at you ~ave SPnt copies to
the other rn"c?m~rc:; 0f the J\rl T"1oc ro.il"'li. tt~P :ro".)Oi r,tQ,d bv '.:"1'7'
Chi E> f ,J us t i ce •
I"' convenient., I wou1 -'i 3nnr'?ci atf> '-'Our 31.so senr1ing co?ii:~s to Mr. Noel Auaustvn, A.droi nist ratf ve .A.c:s istant to
the r'hie~ ,Just;~e1 WiJl{am n. Fll.n-chi 1 1, J~., Gen~ral Counsel
of the Adr,,in:istrative Offi<"E> o+ tl-ie U.S. C01Hts; and to Professor 1\1.oort 1\1\. Pear~0l"', -Penortr->r for tl-\e. ar, Foe ron:11i ttP'f'"•

Sincere-lv,

Prore s,eor StPven

M. r;01.c"st'?l.l"'I

C'ol l eqe oJ= r..,aw
'J'he -;:;,lori.rm ~tate UT1tv~r.sit:.?

Tallahasc,ee, ,-;,1 orida 32306-J 034
LFP /kk
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D IR EC10R

JAMES E. MACKLI N . JR.
DEPU T Y DIREC10R
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NOV O4 1988;

/

"'WAM R. BURCHILL, JR.

WASHINGlDN, D .C. 20544

EN ERAL COUNSEL

October 27, 1988

MEMORANDUM TO THE,fi D HOC COMMITTEE ON FEDERAL HABEAS
CORP US REVIE W OF CAPITAL SENTENCES
Justice Powell has a s k e ~ u t e to you the attached
minutes of the committee's first meeting on September 16.
I look forward to seeing you at our next meeting on November 30 at
the Suprem e Court Building. If I may be of assistance in the meantime
please do not hesitate to contact me at FTS: 633-6127.

~
Lu·~ -- f~/ L/' ." A'
7'\i1mam-ir.Bur~l'i~ ~
Attachment
cc:

Chief Justice of t he United States
Mr. Noel J. Augustyn
Professor Albert M. Pearson

.
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JUDICIAL CONFERENCE AD HOC COMMITTEE ON HABEAS
CORPUS REVIEW OF CAPITAL SENTENCES

Minutes of the Meeting of September 16, 1988

3L,(_,1_73~
~

The Ad Hoc Committee on Federal Habeas Corpus Review of Capital Sentences
held its first meeting at the Supreme Court Building, Washington, on September 16,
1988. Justice Lewis F. Powell, Jr., presided. The other members of the committee
attending were Chief Judge Charles Clark of the Fifth Circuit, Chief Judge Paul Roney
of the Eleventh Circuit, and Acting Chief Judge Barefoot Sanders of the Northern
District of Texas. Chief Judge William Terrell Hodges of the Middle District of Florida
was unable to be present and was excused from attendance.
The Chief Justice of the United States attended a portion of the meeting to share
his views with the committee as to its charge. Also attending were Noel Augustyn,
Administrative Assistant to the Chief Justice, Professor Albert Pearson of the University
of Georgia Law School, and William R. Burchill, Jr., General Counsel, Administrative
Office of the United States Courts.
Justice Powell began the meeting with a discussion of the staff resources that
would be required by the Ad Hoc Committee to pursue its assignment. He informed the
committee that the Director of the Administrative Office had assigned Mr. Burchill to
render secretariat and logistical support to the committee and to be available to provide
whatever assistance might be needed. Justice Powell then noted that Professor Pearson,
who recently completed a term as Judicial Fellow at the Supreme Court, had been
recommended to the committee to serve in the capacity of reporter. He added that
Professor Pearson has performed legal work relevant to the area of death penalty habeas
corpus review and is thus well prepared to undertake continued scholarly assignments in
that area. The committee then unanimously agreed to retain Professor Pearson as their

-

-2-

reporter with the understanding that the Administrative Office will arrange for his
reasonable compensation and reimbursement of expenses on the same terms that apply to
other private consultants rendering services to committees of the Judicial Conference.
Justice Powell then turned to consideration of the substantive issues before the
committee. He noted that it is entirely appropriate for the Ad Hoc Committee to
consist of judicial representatives from the Fifth and Eleventh Circuits because those
have been the Federal judicial circuits which have borne the brunt of habeas corpus
petitions to review criminal death sentences imposed under state law. He stated that
this would be an introductory meeting to chart a course and provide guidance to the
reporter in the undertaking of his work. Justice Powell cited his recent speech to the
American Bar Association Criminal Justice Section on this subject and referred to the
present situation of state death penalty statutes continually being frustrated from
enforcement as intolerable.
Next Justice Powell alluded to correspondence which he had recently received
from the Attorney General of Alabama, including an order now issued routinely by the
~

·

~

United States district judges in the three judicial districts of Alabama, requiring counsel

.

~

---

~

in actions collaterally attacking death sentences to specify all legal premises therefor at

_.-I

~

the earliest possible time in the litigation. This correspondence was distributed to the
committee.
Justice Powell then referred to a parallel effort to evaluate the death penalty

~

~/

habeas corpus problem now being undertaken by the American Bar Association, and he
raised the question of appropriate coordination between the respective committees.
Judge Clark stated that he understands the ABA study to be a longer term effort and
roader in scope, extending beyond death penalty review t ~

~

L-J~

abeas corpus issues.

l{/J/f

-
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Judge Sanders suggested that the Ad Hoc Committee should maintain open
communication and liaison with the ABA group but should feel free to proceed
independently with its own study and report to the Judicial Conference when
appropriate. After the discussion it was concluded that the Ad Hoc Committee would
proceed independently with its work on its own timetable but would maintain close
contact with the ABA through Professor Ira Robbins, reporter for the ABA Committee
~

and also a former Judicial Fellow. Justice Powell added that he would further talk with
the new ABA President, Robert Raven, and advise him at the outset as to the Ad Hoc
Committee's charge and its plans.
At this point the Chief Justice joined the meeting and the discussion turned to the
nature of the work product that is expected from the Ad Hoc Committee. Judge Clark
and Judge Roney recounted the recent history of Judicial Conference consideration of
legislation affecting habeas corpus review and described the inherent difficulties in
framing a proposal that will be likely to achieve Conference and, ultimately,
congressional acceptance. The Chief Justice noted that the same attitudes and negative
pressures that were reflected in the Judicial Conference consideration of this issue in
March 1988 will no doubt emerge in congressional consideration if and when a
Conference proposal on this subject reaches the Congress. Judge Clark suggested the

---------------

need for input from the segment of the defense bar specializing in capital sentence cases
---------..,

......,:;;

but expressed doubt as to the need or appropriateness of the Ad Hoc Committee
conducting public hearings. Judge Clark also stressed the desirability of close
coordination with the ABA in its study, in an attempt to defuse ne
~

reflexively opposing any change in the habeas corpus process.

-
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The Chief Justice expressed his gratitude to the committee members for
undertaking to assist the Judicial Conference in framing an appropriate course of
action. He emphasized the need for a comprehensively developed and thoroughly
considered response to the problem. In response to a question from Justice Powell, the
Chief Justice reserved judgment as to whether the recommendation of the Ad Hoc
Committee should take the form of a proposed statutory amendment rather than some
other approach, such as rulemaking. He stated that he would yield to the views of the Ad
Hoc Committee in this matter. As to whether the recommendations should be confined
to capital cases, the Chief Justice expressed his inclination that they should be so
limited, although Justice Powell pointed out that it would be inappropriate to appear to
single out capital defendants for any treatment perceived as differential or more
onerous.
Judge Clark suggested a connection between the death penalty review problem
and the pendency of proposals for an intercircuit tribunal or other form of an
intermediate national court of appeals. He suggested that such a court, if it were ever
created by Congress, could inter alia act for the Supreme Court in discharging its
function as ultimate reviewer of habeas petitions in capital cases and that this
intermediate court involvement could effectively handle all such applications except
where a very late claim arises, requiring emergency consideration by the circuit justice.
Justice Powell nevertheless expressed pessimism at the prospects of Congress enacting
any form of an intermediate court of appeals.
The discussion then turned to the need for and importance of statistics in tracking
the death penalty habeas corpus problem. Judge Roney stated that statistics show that
state/habeas corpus petitions under 28 U.S.C.

§

2254 are not normally initiated until the

-
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state death warrant is signed by the governor or other official. He cited the statistical
~

exhibit included with the letter from the Alabama Attorney General distributed to the

,,

committee. The committee further discussed the problem of ineffective assistance of
/

~

\\

ounsel and its recurrence as a claim in state habeas cases. It was noted that many
rv-vrr
-::-;v----~
~ ~ , JJ-(afes frequently appoint relatively inexperienced lawyers as counsel in criminal
~

1

..

~yr

proceedings, even where the prospect of a death sentence exists, and that these lawyers
are lacking especially in their knowledge of Federal law and precedents. It was further
mentioned that activist legal and political groups which normally have an interest in
contesting death sentences do not usually get involved in actual cases until they have
advanced far beyond the trial stage, when the specter of death penalty execution has
become a more immediate and visible issue.
Justice Powell focused the discussion on the need to give guidance to Professor
Pearson in the work that he undertakes. Justice Powell proposed that Professor Pearson
should prepare a survey memorandum for the committee discussing all presently extant
legislative proposals for reform of the habeas process. The committee agreed to this
proposal and turned its discussion to the concepts that might inform such a paper. Judge

~

Clark expressed the desire for an ultimate approach which goes beyond the mere
imposition of a statute of limitations but instead affirmatively preserves defendants'
rights and their opportunity to ventilate Federal constitutional claims. Judge Sanders
counseled that the committee should retain its flexibility at present as to the shape of its
ultimate product. He further raised the question whether it will be feasible politically
for the Judicial Conference to invest its prestige in, and place legislative priority on, a
proposal as controversial as habeas reform is likely to be, but Justice Powell stated that

-
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the question of political priorities cannot be determined until the scope of the eventual
proposal is known.
Professor Pearson then raised the desirability of modifying traditional habeas
exhaustion rules, describing them as in many respects counter-intuitive and asserting
that it is often appropriate for Federal courts to complete the factual record and rule on
a petition without remanding it to the state. He noted that the attitudes of the state
attorneys general differ as to their policy on waiving exhaustion and that opinion among
Federal judges is divided as to whether existing statutory provisions permit judicial
acceptance of such waivers. Nevertheless the majority view seems presently to be that
existing law does permit the waiver of exhaustion requirements.
The committee then revisited the question of receiving opinions from outside the
Judiciary. Justice Powell concluded that this decision need not be made now. Judge
Roney raised the question whether all judges should be circularized by the committee or
whether such circularization should be confined to Judicial Conference members. It was
decided to confine such a solicitation for the moment to the Judicial Conference only,
and it was agreed that Judges Clark and Roney will draft a letter that Justice Powell
might send to the members of the Conference after receiving the Chief Justice's
approval.
Further consideration was given to whether the Ad Hoc Committee's
recommendation should be confined to the death penalty issue. Justice Powell concluded

11

that the initial focus of its work should be placed on that class of habeas cases and that a
decision might be made later whether the changes recommended to accommodate death
penalty situations might be more broadly helpful to the state habeas corpus jurisdiction
generally.

-
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As to tbe com mittee's time schedule, Justice Powell noted that the Chief Justice
has imposed no ti me limitations. It was decided to leave the timetable for committee
action open at this time. More immediately, the committee decided to hold its next
meeting in Washington on Wednesday, November 30 at 9:30 a.m., with the understanding
that Professor Pearson will finalize and distribute his memorandum to the committee
approximately two weeks in advance of that date to afford the opportunity for
familiarization looking toward effective meeting discussion. The committee then
adjourned.
Respectfully submitted,

~William
~ R. Burctfti,-t.
-~
General Counsel

1l"·
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October 28, 1988

'Q.e:

Ad Hoc Committee on Federal Habeas Corpus

nE'ar General Hill:
'T"his is thank vou for your letter of 0~tober 21st.
I ~d hPard gmerally of the Association of Government Attorneys in rapital Litigation (AGACL ), but was not
aware of the extent of your educational activities.
Although our ranmittee has had only a Preli.mi. nary meetinq , I
am conf{_dent that a primary concern of the rommittee is to
consider T!\eans of oroviding competent counsel for caoital
case defendants, the appointments to be made ::>ranptly
follc,,,ing the conclusion of the appeal fran th~ sentence .

You probably know the Reporter for our Committee ,
Professor Pearson.
I am sending hi.ma cocy of your let+-er
to him .
T-11. th bPs t wishes .
S

incerPl y ,

~illiam B. Hill , Jr ., Esquire
Senior Asst . Attor- n,:,v r;en era1
'I'he neoartment of Law
State of Geor. qi.. a
1 32 S tat e ,Judi c i a l Bui 1 ain g
1\ tJ an ta , G eor g i a
3 03 3 4

,.

-

"~

cc :

Hon . Paul H. Roney
Hon . Charles Clark
Hon . Barefoot Sanders

Hon . William Terrell Hodges
Hon . Thanas A. Marshall
Mr . Noel Augustyn , Esquire
Professor Albert M . Pearson
Ms . Joan Byers , Esquire
Mr . Douglas Ross, Esquire
LFP/kk

-
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Od 1-h-c.
College of I.Aw

~
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October 31, 1988
Honorable Lewis Powell
Justice
United States Supreme Court
First and Maryland Ave., N.E.
Washington, DC 20543
Dear Justice Powell:
Thank you for your note dated October 26, 1988 acknowledging receipt of my letter dated October 20 and my law
review article dealing with the treatment of successive
federal habeas corpus petitions in capital cases. I will
certainly forward copies of the article to Mr. Augustyn, Mr.
Burchill and Professor Pearson. If I can be of any further
assistance, please don't hesitate to call on me.
Sincerely,

s~~ - ~~
Steven M. Goldstein
Assoicate Professor
SMG/bgp

"'

Boston University
School of Law
765 Commonwealth Avenue
Boston, Massachusetts 02215

-

Office of the Associate Dean

-
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November 2, 1988

The Honorable Lewis Powell
The Supreme Court of the U.S.
1 First Street, NE
Washington, DC 20543
Dear Justice Powell:
I am to be the principal investigator in a new federally
funded study of habeas corpus cases handled in the Southern
District of New York.
I will be working with the Institute of
Judicial Administration at NYU. A copy of our grant proposal is
enclosed.
Suffice it to say that we mean to examine the way in
which the district court has treated procedural default in state
court over two selected time periods.
The study has been approved for funding by the State Justice
Institute, which distributes federal funds for projects such as
this. The Institute has asked that I contact you in order to make you
and your new committee on federal habeas corpus aware of our undertaking in New York.
Given that your committee and our research team
have common interests, there may be some occasions for communication
between us.
I should say that I have telephone Al Pearson at the University
of Georgia both to renew our friendship and to pledge my cooperation
with your committee in any way you find appropriate.

ckle
or of Law
53-3098
LWY:cg
Enc.
CC:

Professor Albert Pearson
John Blackmore

-

Novemb~r 8, 1988

Ad Hoc Committee on Federal Habeas ~orous
With Respect to Capital Sertencea
TO:
FROM:

MEMBERS OF THE ,JUOICIAL CONFERENCE

Lewis F. Powell, Jr.

This Committe~, appointed by Chief Justice Rehnquist, has the dutv to assemble and evaluate oroposals for
improvement in the procP.dures for consi0erinq pPtitio~s for
the writ of habeas corpus in capital cas~s.
We have held an organizational mePting, and engaged
Professor Albert M. Pearson, University of Georgia School of
Law, as our RepnrtPr. With the aporoval of the Administrative Office, William R. Burchill, Jr., its General CounsP1,
will serve as the Secretary.
We will meet on ~ovembPr 30, 19R8, to as~emb1 0 initially, and heqin to evaluate, ~uggestions for imorov~ment
in the these procedures.
We anticioat~ that there will he
several meetings of the Committe':?. The American Bar Association and other entities also are consiaering this problem
that has become quite acute.

The primarv ouroose of this memoran<lum is to invite
members of the Conference to make suggestions, comments, or
recommen11ations that we .,.,oul,~ c0nsi. a r--r wit'1 car'"'.

Communications may be made to Mr. Burchill, w'1o
will distribute your views to the members of the rommittee.
Of course, each of you should feel free to write or talk to
individual Committee members if you are so inclined. I enclose a list of the Committee members.

L.F.P., .J r.
i:;s

Enc.
cc:

Messrs. Pearson ano Burchill

,.

-
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Honorable Wi 11 iarn H. Rehnquist
Chief Justice of the United States
Washington, D. C.
20543
Honorable Levin H. Campbel I
Chief Judge, U. S. Court of Appeals
1618 John W. McCormack Post Office
end Courthouse Bui I ding
Boston, Massachusetts
02109
Honorable Frank H. Freedman
Chief Judge, U. S. District Court
1550 Main Street, Room 525
. Sp r i ng f i e I d , Ma s sac h u s e t t s
OI I O3
Honorable Wi If red Feinberg
Chief Judgei U. S. Court of Appeals
United States Courthouse
Foley Square
New York, New York
10007
Honorable John T. Curtin
Chief Judge, U. S. District Court
624 United States Courthouse
Buffalo, New York
14202
Honorable John J. Gibbons
Chief Judge, U. S. Court of Appeals
Post Office Box 419
Newark, New Jersey
07101
Honorable William J. Nealon, Jr.
Chief Judge, U. S. District Court
P. O. Box I I 46
Scranton, Pennsylvania
18501
Honorable Harrison L. Winter
Chief Judge, U. S. Court of Appeals
United States Courthouse
101 West Lombard Street
Baltimore, Maryland
21201
Honorable Frank A. Kaufman
United States District Court
United States Courthouse
IOI West Lombard Street
Baltimore, Maryland
21201-2691
Honorable Charles Clork
Chief Judge, U. S. Court of Appeals
245 East Capitol Street
Room 302
J
Jockson, MS
31 9201

11
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Honorable L. T. Senter, Jr.
Chlef Judge, U. S. District Court
Post Office Box 295
Aberdeen, Mississippi
39730-0295

Honorable Albert J. Engel
Chief Judge, U. S. Court of Appeals
640 Federal Oui lding
I 10 Michigan Street, N.W.
Grand Rapids, Michigan 49503
Honorable Phi I ip Pratt
Chief Judge, U. S. District Court
United States Courthouse, Room 730
231 West Lafayette Boulevard
Detroit, Michigan
48226
Honorable Wi II iam J. Bauer
Ch i e f Judge ,' U. S • Co u r t of App ea I s
United States Courthouse
219 South Dearborn Street
Ch i ca go , I I I i n o i s
60604
Honorable Sarah Evans Barker
United States District Court
United States Courthouse, Room 210
Indianapolis, IN
46204
Honorable Dono Id P. Lay
Chief Judge, U. S. Court of Appeals
Post Office Box 75908
St. Paul, Minnesota
55175
Honorable John F. Nongle
Chief Judge, U.S. District Court
319 U. S. Court and Custom House
1114 Market Street
St. Louis, Missouri
63101
Honorable Alfred T. Goodwin
Chief Judge, U. S. Court of Appeals
125 South Grand Avenue
Post Office Box 91510
Pasadena, California
91109-1510
Honorable Robert F. Peckham
United States District Court
450 Golden Gate Avenue
Post Office Box 36060
San Francisco, Cal ifornio

94102

~

-

-

Hon o r ab I e Wi I I i am J • Ho I I owa y
Chief Judge, U. S. Court of Appeals
Federal Build i ng, Room 5418
73101
Oklahoma City, Oklahoma
Honorable Earl E. O'Connor
Chief Judge, U. S. District Court
122 United States Courthouse
812 North 7th Street
Kansas City, Kansas
66101
Honorable Poul H. Roney
Chief Judge, U. S. Court of Appeals
601 Federal Bui I ding
144 1st Avenue South
St. Petersburg, Florida
33701
Honorable Sam C. Pointer
Chief Judge, U. S. District Court
Rm. 882, U. S. Courthouse
1729 5th Avenue North
[3 i rm i n g h om, A I ob ama
352 03
Honorable Patricia M. Wold
Chief Judge, U. S. Court of Appeals
United States Courthouse
3rd and Constitution Avenue, N.W.
Washington, D. C.
20001
Honorable Aubrey E. Robinson
Chief Judge, U. S. District Court
United States Courthouse
3rd and Constitution Avenue, N.W.
Washington, D. C.
20001
Honorable Howard T. Markey
Chief Judge, U. S. Court of Appeals
The Notional Courts Building
717 Madison Place, N.W.
Washington, D.C.
20439
Honorable Edward D. Re
Chief Judge, U. S. Court of
International Trade
One Federal Plaza
New York, New York
10007

~

-

-
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November 8, 1988

Ad Hoc Committee on Federal Habeas Corpus

Dear Al:
I had a phone call yesterday from Justice Overton
of the Florida Supreme Court in which he invited me to attend a meeting at Orlando on January 24. My understanding
is that this will be a meeting primarily of state court
judges to consider the habeas corpus problem in capital
cases. As you know, Florida ranks No. 1 in the number of
such cases.
I cannot attend this meeting, and indeed do not
have a clear idea of its purpose or who will attend.
Justice Overton did say that Chief Judge Roney will have an
important role in the meeting.
I advised Justice Overton
that you were the Reporter for our Committee.
I suggest
that you call Chief Judge Roney.
If he thinks it is important for you to attend, the Committee, of course, will pay
your expenses.
Sincerely,

Professor Albert M. Pearson
University of Georgia
School of Law
Athens, Georgia 30605
lfp/ss
cc:

Hon. Paul H. Roney
Hon. Benjamin F. Overton
Noel J. Augustyn, Esquire

-

November 9, 1988

Ad Hoc Committee on Federal Habeas

Dear Bill:
I enclose a copy of my memorandum of November 8 to
members of the Judicial Conference, and also a copy of my
letter of the same date to Al Pearson.
I understand that you have facilities at the Administrative Office for multiple mailing that we do not have
here. Accordingly, we would be grateful if you would send a
copy of my memorandum to the members of the Judicial Conference.
The Committee also will appreciate your receiving
such suggestions as may be made, and send copies to Al Pearson.

Sincerely,

Mr. William R. Burchill, Jr.
General Counsel
Administrative Office of the
United States Court
Washington, D.C.
20544
Enc.
LFP/kk
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-
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November 9, 1988

Dear Professor Yackle:
Thank you for your letter of November 2.
I note that you are the principal investigator in a
new federally funded study of habeas corpus cases in the
Southern District of New York.
I also note that you are
working with the Institute of Judicial Administration at
NYU.
I have a high opinion of the Institute.
It is good to know that you are keeping in touch
with Al Pearson who is Reporter for the Committee appointed
by Chief Justice Rehnquist.
Of course, our Committee has a
far more modest assignment. We are primarily concerned with
capital punishment.
With best wishes.
Sincerely,

Professor Larry W. Yackle
School of Law
Boston University
765 Commonwealth avenue
Boston, Massachusetts 02215
lfp/ss

-

November 9, 1988

Ad Hoc Committee on Federal Habeas

Dear Al:
'Phis Cornmitte~, appointee" bv the <"'hi~i: ,Justice ' /
will meet here at 9:30 a.m., on WPdnesday, Novemher 30.

,.£.;LAA,/-,

You May recaJl that we met brieflv in ~ r , and
were very comfortable in the room directly across from your
office. We estimate that there will be about a dozen people
- including the Chief Justice for part of time.
When we met before Harry providea refreshments, and
we would appreciate his doing this again.

Sincerely,

Mr. Alfred Wong

lfp/ss
cc:

The Chief Justice
Noel J. Augustyn, Esquire

-
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November 22, 1988

Honorable Lewis F . Powell
Associate Justice, Retired
U.S. Supreme Court
1 First St., NE
Washington, DC 20543
Honorable Paul H. Roney
Chief Judge, U.S. Court
of Appeals
501 Federal Bldg.
J.44 First Ave., S.
St. Petersburg, FL 33701
Honorable Charles Clark
Chief Judge, U.S. Court
of Appeals
245 E. Capitol St.
Room 302
Jackson, MS 39201

Honorable Barefoot Sanders
Acting Chief Judge
U.S. District Court
U.S. Courthouse
1100 Commerce St.
Rm. 15D28A
Dallas, TX 75242
Honorable Wm. Terrell Hodges
Chief Judge, U.S. District
Court
U.S. Courthouse
611 N. Florida Ave .
Room 108
Tampa, FL 33602

Gentlemen:
Attached is a memorandum for your review and discussion at
our meeting scheduled for November 30, 1988. I look forward to
seeing each of you at that time.

Albert M. Pearson
Professor of Law
AMP/khb
Attachment

Athens, Georgia 30602
AN EQUAL OPPOKTUNl1Y / AFFIRMATIVE ACTION INSTITUTION

•
November 22, 1988

Ad Hoc Committee on Federal Habeas

MEMORANDUM

For those of you who have not seen it, I enclose a
copy of an article and editorial in the November 28 edition
of the National Law Journal.
I note particularly the sentence in the editorial
reading as follows:
"Two different studies have shown that more
than half of the death penalty habeas cases
were successful when reviewed on the merits
by federal appellate courts."
Neither the editorial nor the article identifies
these "studies". My guess is that the studies - if accurate
- are limited to the result of the first federal habeas review - not to the multiple reviews that are the serious
problem.
I am requesting Al Pearson to take a look at these
"studies".

L.F.P., Jr.
Enc.
cc:

The Chief Justice
Noel J. Augustyn, Esquire
William L. Burchill, Jr., Esquire
Professor Albert Pearson

•

•

.Sllltttntt ~Durt of tlft 'Jmtt~ .itatt•
~ultmg~ 1-). Ql. 2llffe'!,

CHAM BE RS O F

.J U S TICE L EW I S F. POWELL, .JR.
RET I R ED

November 22, 1988

Ad Hoc Committee on Federal Habeas

MEMORANDUM

For those of you who have not seen it, I enclose a
copy of an article and editorial in the November 28 edition
of the National Law Journal.
I note particularly the sentence in the editorial
reading as follows:
"Two different studies have shown that more
than half of the death penalty habeas cases
were successful when reviewed on the merits
by federal appellate courts."
Neither the editorial nor the article identifies
these "studies". My guess is that the studies - if accurate
- are limited to the result of the first federal habeas review - not to the multiple reviews that are the serious
problem.
I am requesting Al Pearson to take a look at these
"studies".

lr1-:(Jiv
L.F.P., Jr.

Enc.
cc:

The Chief Justice
Noel J. Augustyn, Esquire
William L. Burchill, Jr., Esquire
Professor Albert Pearson
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laUon that wu evidently due to U
ha.ate in which the legialatlon w1
rammed through Congreaa in a,n e,
dent attempt to embarrua Prealde1
Reagan.
The new law - Sec. 3(b) (2) (B)
currently calla for excepUona in tl
cue of a natural diauter, but doea n
make provialona for man-made dw
ten. such aa fire, exploalona, airer,
cruhe1, etc. Hundreds were dilpl&c
recently in California becauae of
huge fire at a Safeway warehouse, b
this was not by any means a ~tw

Government Pay In

AS AN ATTORNEY employed by 1
federal government, I was bo
pleued and dismayed with your ai
cle "U.S. Lawyer Corpa" (NLJ, Oct. ~
Given the pervasive influence of «'
ernment on the lives of all America
the work of federal attorneys ta wor1
of coverage by the news media. M ,
such · articles are needed.
. However, some of the lnformatlor
the article .seemed questionable. D
T IS NOT DIFFICULT to understand why the federal judiciary la · provided by federal officials ahould
concerned about the use of habeaa corpus. Habeas petitions account for waya be acrutinlud.. I find it veey dl
a steady , percent of all civil fllings In the federal district courta, and cult to believe that . the average ~
the cues are often constitutionally complex and emotionally burden· attorney makes $60,188. The actual
ure la probably a good deal lower :
some. And, because of the last-minute nature of these appeals, they are
Editorial, Advertiainc' Offia8:
111 Eipth Avenue, New York. N.Y. 10011 (112)741-8300
For subscription inquiries call Toll Free 1.aoo-525-0643.
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Room . for · Relief
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often the most troublesome faced by the judges.,
So it la understandable that the federal judiciary ls examining the
process. Chief Justice William R Rehnquist appointed retired Justice
Lewis F. Powell Jr. to head the Special Committee of Habeas Corpus
. Review of Capital Sentences, a new ad hoc committee of the Judicial
Conference of the United States.
But neither ls If surprising that the formation of the committee and Its
composition ls alarming some members of the capital punishment bar.
Both Justice· Powell and Justice Rehnquist have noted P\Jbllcly their
concerns about the habeaa process; as the chief justice has said, that
process ls "disjointed and chaotic." One of the obvious "results of this
committee, then,_ might be to place limits on that process.
Any remedies that are taken, however, should be very carefully
weighed against the facts: Two different studies have shown that more
than half of the death-penalty habeas cases were successful when re•
. viewed on the merits by federal appellate courts. That seems to indicate
~there are real problems In some of the criminal justice systems that are
producing the death-row populations - either In the resources available
for capital cases or In the quality of representation that ls provided.
With that in mind, we believe that the Powell Committee's undertaking
should be broadened -to include a look into the underlying problems that
lead to habeas _petitions being filed successfully so often. This ls not
merely a procedural problem that should be cured with new rules and
guidelines for the courts handling habeas cases; it is a substantive prob· ·
lem that requires serious examination. Quick fixes may look tantalizing
to harried federal judges - _and especially to the Supreme Court justices
- but, as those justices have noted before, "Death is different." There is
plenty of time for a serious, cautious study of the problem before cutting
back on such an Important part of the_ U.S. judicial system.

California Attempts
THE ARTICLE "Good Faith and F
Dealing: A Tort Ia Expanded to
Banka" (NLJ, Oct. 24), failed to n
Uon State National Bank v. Pa
Manufacturing Company, 878 S.\11
881. That case, although not a cri

extension cue, involved a aitua1
where the lender was liable for fr
and dureaa for improper lnterferE
with the internal governance right
the borrower corporation.
In California at least, lt ahoulcl
noted that the Legislature has
tempted to give the lender ban.ll
shield. _A new law taking effect Ja

.They Paper Just as
AS AN ATTORNEY practicing In
relative quiet afforded by the sta1
Maine, I read your article on Bar
Maine, "Despite the Boom, Inform;
Reigns" ·(NLJ, Oct. 31), with n
delight.
Please, however, let it be known
"big city" lawyers from Port
aren'i the only ones who can pai:
practitioner to death. Aa a persom

~ -
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Death Row Bar Worried

Use of Habeas Writ
Imperiled by Study
BY MARCIA COYLE
Nat ional Law Journal Staff Reporter

WASHINGTON - A special committee of federal
judges now studying how death row inmates attack
their convictions has triggered early alarm among
those segments of the legal community determined
to preserve this final avenue of relief.
While acknowledging problems do exist in the nation's unique state-federal review of criminal convictions, many lawyers are strongly skeptical of the
judicial effort currently under way to reform it.
Reactions to the committee range from a broad
claim that "it appears to be loaded" to the more
specific allegation that "there's not a single champion of habeas" on it.
In August, Chief Justice William H. Rehnquist ap·
pointed re\ired Justice Lewis F. Powell Jr. to head
the Special Committee on Habeas Corpus Review of
Capital Sentences, a new ad hoc committee of the
Continued on page f6

Aimed at Wall Street

UPl/llettmanA Newepbo-

• the president of the United States begins the trip to Dealey Plaza.
m Commission investigation into the assassination. Profiles, Page 25.

New RICO Use:
A Step Too Far?
BY SHERRY
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National Law Journal Staff Reporter

JFK Probe
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ONE OF THE most powerful weapons In the federal
government's legal arsenal is being unleashed on
Wall Street, to the great consternation of many in the
securities bar.
The first salvo was fired last summer against
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Judicial H•as Study
Sets Off Legal Alarms
In the Death Row Bar
C011tinued from page l
Judicial Conference of the United
States, the policy-making arm of the
federal judiciary.
The chief Justice's action came on
the heels of a speech he gave in January In which he criticized the "disjointed and chaotic" process of last-minute
appeals and requests for stays of exe·
cutlon. State and federal judges, he
said, are forced to make Important
conatltutlonal decisions under leaa
than Ideal time constraints.
Juatlce Powell picked up the theme
ln hla speech this summer at the
American Bar Aaaoclatlon'a annual
meeting In Toronto. Twelve years after
the Supreme Court reinstated capital
punishment, he noted, there are more
than 2,000 convicted murderers on
death row, but there have been fewer
than 100 executions. A "fundamental
reaaon" for the delay In execution• la
the abuae, he said, of a "system that no
other democracy deems necessary."
Forming a Judicial Conference com·
mlttee ln midterm to deal with aucb a
apeclflc laaue la fairly rare, according
to confer.ence observers. The special
committee bu no timetable for producllll' recommendations and haa held
only one meeting thus far.
''There la general recognition that
there. la a problem," Justice Powell
told The National Law Journal recent·
ly. "Thirty-seven elates, and the United
States quite recently In the new -drug
law, have provision• for capital pun•
lahment. Under present habeas corpus
practice, there la repetitive review and
these atatutea are not being enforced."
'Great Writ'

. At the heart of the committee's study
la the ao-ealled Great Writ, the writ of
babeaa corpua.

Habeas corpua proceedings are sepa•
rate from question• of a defendant's
guilt or Innocence. After conviction
and loss of direct appeal, a prlaoner
tiles a petition seeking the writ aa a
remedy for alleged constitutional errors at his trial. A state prisoner can
aeek federal court review of those er·
ror• only after exhausting all available
atate remedies.
In their petitions, prisoners attack
the legality of their convictions by as•
aertlng such claims aa Ineffective aaalstance of counsel, newly discovered
evidence or new rights declared retro·
active by the courts.
In capital cases, by the time a stay of
execution la filed with the Supreme
Court, a defendant may, have had his
or her conviction reviewed three or
four times by both state and federal
courta In this dual system of attack
and review.
"Although It's an ancient writ, It la
something which bas always been a
controversial remedy because It's
available to people who are Incarcerated, and It's Increasingly being used by
people on death row," says Seth P .
Waxman of Washington, D.C.'a Miller,
Ca.uldy, Larroca I: Lewin.
"Until very recently, the trend baa
been toward steady expansion [of the
writ'• uae]." aaya Vivian Berger of Co·
lumbla University School of Law and
seneral counsel to the American Civil
J.Jbertles Union. ''There la more to be
done with the criminal trial. While
there are more rights to be asserted,
there are more rights to be lost."
But In the late 1970a, Ole Supreme
Court In a aeries of cues began to limit
the uae of habeas. The Reagan admln•
latratlon alao lntuaed an Ideological
hoatlllty Into the debate and tried un•
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HEADS PANEL: Retired U.S. Supreme
Court lustlce Lewis F . Powell Ir. was
aamed to the committee last summer.
auccesatully to get Congress to pa.u
legtalatlon restricting the tiling of ha·
beaa petition• .
During the closing houra of the laat
• eulon, the ACLU and the ABA lobbied
furiously and succeaatully to prevent
new restrictions from being lnaerted
Into a major drug blll. But the Senate
did bind Itself to consider In legislative
form and under strict time limits the
recommendations of the Powell
Committee.
"This Issue la the stepchild of criml•
naJ procedure," aays Leslie Harria,
ACLU legtalatlve counaeL "It doean't
engender passion and It's sufficiently
technical ao It's difficult to develop
champions."
Burden and Abuse
Some habeas scholars, litigators and
lawmakers reject Justice Powell's &a ·
sessment that the habeas process la
being abused. The number of petltlona
la at about the same level as 20 years
ago, notes Prof. Ira Robbins, an expert
In post-conviction remedies at Amerl·
can University Washington College of
Law.
"The courts are being Inundated
with so many other types of litigation
that It may be they are looking for
ways to cut their workload, and habeas
does not have a popular constituency,"
he suggests. "We also have a new chief
justice who Is very concerned about
finality In justice. Thia may well be one
of hla pet projects and he baa In Justice
Powell someone willing to carry the
standard."
The largest modern-<lay Increase In
• late prisoner habeas corpua tilings In
federal district courta occurred be·
tween 1961 and 1970, according to the
Bureau of Justice Statistics. In 1970,
habeas corpus filings - Including
death row petition• - were 10., percent of all civil filings In those courta.
A general leveling off took place dur·
Ing the 19708. And, for the put 10
years, habeas tiling• have made up
about • percent of all civil filings In the
federal district courta. There are no
separate statlstlca on the number of
habeas petitions flied In capital cues.
By way of contrast, diverslty-of-cltl·
zensblp ftllnga repreaent 25 percent of
civil caaea, and they, unlike habeas,
rarely Involve federal question•.
Roughly one-fourth of dlatrlct court
habeas caaea - about 3,000 - make It
to · the circuit court. During the 12·
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The Powell Committee, drawn from
month period
ao, the aocalled death cl
the :Ith and the death circuits, Includes 5th C1rcult
11th U.S. Circuit.
of Appeala, en• Chief Jud&'e Charles Clark, 11th Cir·
compa• aln&' Loulalana, Mlaalaalppl, cult Chief Jud&'e Paul Roney, U.S. Dia·
Texaa, Alabama. Florida and Georgia trlct Chief Judge William Terrell
- had the largest number of habeas Hodses of the Middle Dtatrict of Florifilings: ,12 In the 11th, and
In the da In Tampa. and acting Chief Judge
11th.
Barefoot Bandera of the Northern Ota·
trlct of Texu In Dallas.
'Ought To Be Painful'
The committee'• membership la the
Habeas acholar Judith Resnik of the
University of Southern California Law single greatest source of anxiety for
those Involved In the habeas debate.
Center bristles at the notion that
judges may find habeas caaes "burden• Only federal judges are Involved In the
aome.'' 'I'he Idea that It shouldn't be study, experts note, so the committee
burdensome to decide these cues Is _lacks the perspective of state Judges
"outrageous," she Insists, adding, and litigators In the trenches.
Justice Powell expresses some • ur ·
"What they might be saying la that
this Is painful. It ought to be painful. prise at thla concern. Aa an ad hoc
committee of the Judicial Conference,
We're talking about execution."
"Painful," though, may be the more he says, the committee represents all
of
the federal circuits and offers a
accurate description for judges' views
broad-bas.ed review.
of the habeas proceaa.
''Theae are excruciatingly difficult Too Conservative!
cues," says John M. Greacen, clerk of
The committee alao Is seen aa heavi·
the •th Circuit and the driving force ly conaervatlve. Chief Judge Clark,
behind a recently launched ABA study aome lawyer• aay, la openly hostile to
of habeas corpua proceedlnp In capl· habeas review and the llth Circuit
ta! cues.
standa alone In Ila harsh treatment of
The procedural law surrounding ha• . habeas petitions.
beaa haa become a complex maze, he
The 11th Circuit's Chief Judge Roney
explains, for lawyers, judges and often alao la very conservative, others aay,
prisoners acting alone.
but not aa hostile as his counterpart In
These casea are also emotionally the 5th. The 11th Circuit baa been par·
wrenching and divisive, adds Mr. Wax- tlcularly concerned about docket con•
man and other litigators. Other prob- trol, they add,' and this may strongly
lems Include aucceasive petltlona, In Influence his perspective on babeaa
which the aame prisoner may raise problems.
one Issue at a time, and Inadequate and
Chief Judge Hodges alao Is not seen
confualng petition• filed by Inmates
who don't have legal counael, aaya Pro- as "babeaa friendly." The only com·
mlttee member that many lawyer• felt
feuor -Robbin•.
And, Inherent In the b&'beaa ayatem would approach the review without
Is federal review of elate court decl· preconception• la Chief Judge Sanden;
slona. Some judges almply don't like . who aaaiated the ABA during Ila lobby· ·
telling atate Judges that their trlala Ing effort to keep habeas restriction•
out of the recent drug legislation.
were deflclenL
Death habeas corpua cues - com·
A counterbalance to the Powell
plex, emotional and divisive - tend to study, some hope, will be the ABA's
bring out the worst In courts, says own study of habeas proceedings In
Steve Bright, director of the Southern death cues. Professor Robbins will be
Prlaoners Defenae Committee.
the researcher for that 18-month proj·
"Capital punishment law la a new el· ect, which will be conducted by a nine·
ephant with unusual procedures," he member task force composed of
aays. ''There are complicated constitu- federal and state appellate judges, fed·
tional lasues and many courta are see- era! and elate trial judges, academic
ing them for the fir• t time. It saddena experts, members of the defenae and
me a great deal that there are a lot of prosecution bar a.nd court admlnlatra·
judges who would rather apend time tors. Judge Sanders al.so ls among
doing other things."
those serving on that project.
"Our proposal was under way before
Aa the Powell Committee begtna Ila
the
chief justice formed h is committee,
work, he and others say, the members
would do well to examine the succeaa but he ls on a faster track than we are,"
of death habeas review In the put 12 says Professor Robbins. "Ours la a
years. One national atudy, notes Pro· · broader-based study and a broaderfessor Robbins, showed :IQ percent to 74 based task force. We won't take a posl·
percent of death habeas cases were tlon on the death penalty and we won't
succeastul when reviewed on the mer· argue for abolition of habeas corpus
relief.''
Ila by federal appellate courta.
The ABA taak force and the Powell
"In more than half of -the death
cases, there Is a good constitutional la· Committee share at least one objective
- to examine the role of counsel.
aue," the professor emphaalzea.
Miller Cassidy'• Mr . Waxman ,
In an article published laat year, forknown
for h is efforts to recruit lawyers
mer 11th Circuit Chief Judge John C.
for
death row Inmates, says, ''The root
Godbold wrote that "of the first 56
completed death penalty cases In our of the problem Is not that habeas procourt following Its creation In 1981, In cedures are not streamlined enough,
exactly half of them, habeas was but that the quality of representation
granted at either the trial court or the at trial and at the appellate levels ls
circuit level because of a constitutional not what It should be."
If good legal counsel were available,
deficiency."
he adds, the death penalty would not be
It took a federal judge aomewhere to
Imposed In many cues, and Issues
cure these trial errors, and without
would be properly preserved at trial
this rigorous, time-consuming review,
and raised on direct appeal.
says George Kendall of the NAACP Le·
Justice Powell acknowledges that
gal Defense a.nd Educational Fund
providing counsel at a very early stage
Inc., "A large number of people, many
baa been a problem In the process. "We
Innocent, would have died."
will consider that very carefully," he
The Powell Committee
promises.
In the meantime, habeas' private
.The Powell Committee baa held one
preliminary meeting, says Justice champions are looking for ways to In·
Powell, and haa engaged Prol Albert fluence the Powell Committee's
M. Pearaon of the University of Geor- deliberation• .
In a.n Ideal legal world, say• Profesgia School of Law to conduct aome
aor Berger, there would be such per•
studies.
feet
trials that only one appeal would
Although the committee Is under no
deadline to make recommendation• to be neceaaary.
"It can't be the -&'Oal of the criminal
the Judicial Conference, Juatlce Powell aaya, "I think the aooner lt'a done justice aystern to have these caaes go
the better. We're not going to be preclp- on forever," • be says. ''The trouble la
ltoua. We're very aenaltlve to the tact the gap between the Ideal and the real!·
that the punishment of death ta quite ty of the aystem. When you deal with
the reality, you need habeas corpus."
special."
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VIA RAPICOM

Mr. William R. Burchill, Jr.
GenEHal Counsel

Adrnlnistrative Office of the
United States Courts
Washington, D. C. 20544
/

~

Re: Judicial Conferenp, Ad Hoc Committ~ on Federal
Habeas Corpus Re~ iew of Capital Se'ntences
Dea r Mr. Burchill:
This letter is in response to the invitation of Justice
to
submit suggestions to the Committee which is
consider:ing habeas corpus procedures in capital cases. I regret
my response is somewhat delayed but did not receive the letter
until my mail this Monday.
Pow•~ll

I would like to submit to the Committee and its staff this
comment.
One of the deep concerns of Judges in our Circuit has
been and is ad_g_guate representation of indigent defendants under
death penalties.
Df course, the concern of all or us is that
there be prompt and effective representation of the indigent
defendants with continuity in the effective handling of their
state proceedings and federal habeas proceedings. Efforts have
been made to assure that the Bar is alerted to problems in this
connection and to the need or resource centers of counsel
available to give effective representation by timely submission
of constitutional claims and a continuity of representation.
In this connection, I would

submit the suggestion that
Stephanie
Seymour, Chair of the Defender Services
Committee of the Judicial Conference, is very cognizant of
) eff:o ffa through death penalty task fo roes for these purposes,
and her Committee and the American Bar Association had an
important seminar recently directed to this end. Mr. Lidz,
Chief of the Defender services Division, is likewise wellinformed of problems and efforts being made. The Congress has
very recently expressed its concern about such representation
for: financially unable defendants in Subtitle M of HR5210,
Section 6191 by the amendments to Section 408 of the Controlled
Substances Act and its amendments to 21 u.s.c. 848, including a
new subsection q dealing with counsel for financially unable
defendants,
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Mr. William R. Burchill, Jr.
November 23, 1988
Page 2

In carrying out its important study of this subject, I
therefore submit the suggestion that effective representation
wou1d be appropriate for the Committee to study. As mentioned
by ~rust ice Powell, the American Bar Association and others are
conf3idering the problem of the death penalty subject generally,
including the Spangenberg Group which is sponsored by the
American Bar Association.
I

will

appreciate your submitting these comments for the

cont31deration of the Committee.

Since r e l ~••. _
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MEMORANDUM
.r

TO:

Justice Powell

FROM:

Hew

RE:

Habeas Committee

November 28, 1988

/

I have reviewed Prof. Pearson's memo and your proposed
agenda, and have the following comments.
A.

Pearson Memo
As

first

you

note

suggest,
that

the

Prof.

memo

raised

many

questions.

Pearson conclusively shows

that

I
the

Committee is justified in focusing on capital cases for two
reasons:

( 1) The capital prisoner has unique incentives to

do anything possible to delay.

(2) Capital cases consume an
~

inordinate
amount
of
judicial
resources
in
repetitive liti-..
\.-"- " ""'\...._
'\,,.
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""
.,
-1..--·\
....
gation.
I do not think that the Committee would be well-advised
to launch a comprehensive study of the amount of time devoted to capital cases by judges, or any other topic.
ture

...

-

"s~

of

the problem
________,,

could

...

,,,,,_,

not

be

clearer,

~

-

and

The naextensive

" will only serve to delay preparation of a proposal.

ne caveat: it may be a good idea to have Prof. Pearson look

r

into the assertion that the reversal rate in capital cases
is high.

I have read several articles that make this claim.

Interestingly,

in contrast to Prof.

Pearson,

one of

these

articles suggests that most of the reversals come in state
court, not federal.

n.

(1986).

1

I

---

Greenberg, 99 Harv. L. Rev. 1670, 1673

am not

suggesting that Prof.

Pearson do

- 2 independent

research,

only that he canvass and analyze the

existing literature.
With respect to Prof. Pearson's suggested proposals, he {
basically continues to endorse the approa ~ h suggested by the
Chief Justice.

I note that (R. ep.

Rodino in 1974 ~

----...~ -

.....,

5~

J~

posed a

t

limitations period triggered by provision o f counsel.

Per-

haps we should see that Rep. Rodino gets credit for the initial suggestion.

I .·continue

to think

that

the statute of

-

limitations coupled with provision of counsel
'--,,,,

.,.,,..... ...-,

:www.s ,,,,,.,,

•

is an excel-I

tuz:z

lent proposal, and one that has a real possibility of passing.

One reservation that has occurred to me is the possi-

bility that the proposal will lead to new rounds of litiga-

t

tion alleging "ineffective assistance" of the provided counsel.

1/
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Prof. Pearson's other miscellaneous proposals have merit,

but

there

is

a

danger

that

the

Committee

may

sidetracked by considering too many proposals.

become

Briefly, as

to each of them:
(1)

I

agree that it would be good to know whether any

od for entering the state collateral system.
of legislation to the states is a good idea,

province

is properly within the

L.o

( 2)

~ ("'"'-c ase

Providing

prior

worthwhile

to

for

first

idea.

~

~I-

~
1.---L.~

states other than Florida have any sort of limitations peri-

~ ('

ClLa..-.
0-t::::, 1'

For

all

as long as it

of the Committee.

an automatic

federal

Recommendation

habeas

practical

stay
is

in every capital
not

in

purposes,

my
the

view

a

present

system provides an automatic stay, and I would be surprised

~

?

-

3 -

if stay motions on first federal habeas take much judicial
time.

Although such a provision would have little practical

value, it would have two types of symbolic value, one positive and one negative.

Committee recommendation of an auto-

matic stay would help allay fears of those who believe the
Committee

is

out

to

destroy

federal

review,

but

it would

also be an affront to the states, in that it would create a
"presumption" of invalidity of the state sentence.
(3)

The

sounds good

.---

w~
~

proposal

to

curtail

Supreme

from the point of view of a

Court

clerk doing cert

pool work, but I doubt that it is a practical idea.

~·

~~

review

I think

----------------=----

the political reaction to taking away direct review of state
b

-.,_,1--6'

criminal convictions in capital cases only would be intense/

ly negative.

Moreover,

it is not clear to me how Supreme

Court review could be limited to one review at the "end" of
the

proceedings.

The

numerous apparent

problem

"ends,"

is

that

capital

cases

have

each followed by a new round of

state and federal habeas.
Relaxation of

( 4)

the

exhaustion

requirement

should

not in itself be a major focus of the Committee's time.

If

a statue of limitations is proposed, we will need to consider

how

the

exhaustlon

limitations period.

requirement

will

interact with

the

There will no doubt be charges of un-

fairness in that once the limitations period begins to run
following exhaustion of state remedies (or some other trig-

r

gering point) there will not be time for the petr to return
to

state

court

to

exhaust any unexhausted claims.

In my

- 4 view,
, in

this is a chief benefit of a statute of limitations,

that

it

gives

prisoners

'1)6 an incentive to raise all

claims in their first petition, as they should.

?
cle,

( 5)

The final proposal, based on Prof. Meador's arti-

has

considerable

merit.

Nonetheless,

it

is

such

a

drastic change that I think it is unrealistic, especially in
view of Democratic control of the Judiciary Committee.
dorsement

of

a

proposal

only lead

to

debate,

of

delay,

this
and

magnitude
failure

would

to

En-

probably

secure

actual

change.
B.

The Agenda
make only two points.

I

7

First,

I

think we should add

------

to the agenda discussion of the provision in the Anti-Drug
Abuse

Act

based on

'
concern

requiring
the

that

Senate

Commit tee's
opponents

consideration

Second,

proposals.

will

contend

the

tempting to undercut the "Great Writ."
ABA is

on

record

( in

the

material

of
I

note

Committee

at-

Unfortunately,

the

provided by Judge

Cassell

statement

demonstrates,

this

is

statement of history and constitutional law.

R.H.P.

Lay)

limitations

federal habeas for state prisoners is unconstitutional.
the

your

is

stating that application of any statute of

-

legislatiori

a

gross

to
As

mis-

7
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November 29, 1988

Ad Hoc Committee on Federal Habeas

Dear Chief:
In the event it may not have come to your attention, I enclose a copy of the portion of the Anti-Drug Abuse
Act that is of special interest to our Committee.
I also
enclose a memorandum by my law clerk, Hew Pate, summarizing
the provisions of the Act.
Section 7333 states that our Committee is "urged to
expedite the filing of its report and to include options for
legislative action among its findings".
It also assumes
that you will forward the Committee's report to the Judiciary Committees of the Senate and House.
Our Committee meets tomorrow.
you with us.
Sincerely,

The Chief Justice
lfp/ss
Enc.

We will miss having

,.

...

-

\

MEMORANDUM

November 29, 1988

TO:

Justice Powell

FROM:

Hew

RE:

Anti-Drug Abuse Act Provision

In brief summary,
the Chief Justice

the Act provides that 60 days after

forwards

the

Habeas

Committee Report

the Senate and House Judiciary Committees,

to

the Chairman of

the Senate Committee have 15 days of session to submit proposed legislation to reform habeas after having "faithfully
considered" the Report.

If the Chairman does not submit a

proposal, the ranking minority member has 10 days to do so.
The Judiciary Committee will then have to discharge the
bill,

with

or without

recommendation,

by

the

60th day

session following the Report by the Chief Justice.

of

The bill

will be placed on the "appropriate calendar of the Senate."
Any time subsequent to 30 days after placement on the calendar,

any

member

may

move

for

This motion may not be debated,

consideration
postponed,

of

or

the

bill.

reconsidered

once acted upon.

Once the bill come up for consideration, I

see nothing

indicates

that

usual amendment process.

it will

not

be

subject

to

the

The final section of the provision

requests the Habeas Committee to act expeditiously. and include "options."
I think it would be a good idea to alert the Chief Justice to this provision if he is not aware of it.

Since the

time periods run from filing of the Report by the Chief Jus-

"'

'

-

-

tice, we need to know what procedures if any will be needed
for approval of the Ad Hoc Committee's proposal by the Judicial Conference

prior to submission to the Judiciary Com-

mittee by the Chief.

This will be crucial to timely presen-

tation of a proposal.

R.H.P.

.;

H 11194

-

CONGRESSIONAL

8 Federal Judlclal dlstrlcts In whJch to carry
out I.he demonatratlon Procnm. 10 Ulat the
aroup selected represents a milt of d1atricu
on the bula of crtminal cueJc»d and the
types of caaea In that caaeload.
(d) IJfCLUSIOJf m Pu:nul; SZ:anca.-lD
eacb of the dJstrlct.a In which uae demonat.ration Procram takes place, pretrlal senIces under chapter 207 of tJtle 11, United
States Code. ah&ll arrans.e for the druc tatIna of defendants In crtmlna1 casea. To the
extent feasible, such testtnc shall be completed before the defendant makes the defendant'a Initial appearance In the cue
before a judicial officer. The resulta of such
testlnc ahall be Included In the report to the
Judlcl&I officer under section 3154 of title
18. United States Code.
(e) MAMIATORT COl'fIIITI01' or ~ATI01'
A1'II SuPl:ftv1s1:I> RELL\SL-ln each of the Ju·
dld&I dlstrlcts In which the demonatratlon
procram la In effect. It shall be an additional, mandatory condition of probation, and
an additional mandatory condition of ,upervlaed release for offenses OCCUJTlna' or completed on or after Janua.r:, 1. 1989, for an:,
defendant convicted of a felony Uiat such
defendant refrain from an:, w;p.1 u.se of
any controlled substance cu defined In aecUon 102 of the Controlled Sublltances Ad)
and submit to periodic dnJs tests tor use of
controlled substances at least once eYel':t' eo
days. The requirement that dnJs teats be
admlnistered at leut once eW17 eo da:,a
may be suspended upon motion of the Dtrector of the Admlnlstn.tlve Office, or the
Director's destgnee, If. after at leaat one
year of probation or supervilled releaae, the
defendant bu passed all drug teat.a admJnla..
t.ered pursuant to thla section. No act.ion
may be ta.ken against a defendant pursuant
to a druc test adm.lnJatered In accordance
with thJs subaectl.on unleaa the drllc iest
confirmation la a urine drus teat confirmed
using pa c:hromat.ocraPb tecbnlqua or
sucb teat u the Secretary of Re&IUl and
Buman 8en1ca ma, de&ermlne · so lie er
equtftlent ACC\1111C7.

<f> REPORT 'l'O eo.ciu:aa.-1rot la&er than
lO daya after the ftrst :,ear of the demonatraUon procram and not later than 90 days
after the end of the demonstration prosnm. the Director of the AdmmlstraUve
Office of the United States Oowu llhall
report to Cona-resa on the effecthtenal of
the demonatn.tiall proeram and Include In
auch report recc.nmendatlom u to wbeUaer
mandatory clrUS .teat.Ina of defendantl
ahould- be made more seoeral and permaMDL
· ac. u.. • OIISS noBAffOR AB A OONDmOR ,oa
P110Mno11, P.UOU. oa 8lJPIIIMSU
... . . .
<a> PBouriox.-Bectfon 3583Cb) of UUe 11.
Untted Stat.a 0Dde, ,- amended "7-- · .
Cl> strikinl' "or" atts the aemJcoton In
paracrapb <111>;
.
CJ> redeslpi&Uns pan.crapb (JO) u JIVI,sraph <21 >: and
(3> lnaertlnc after P&ra&r&Ph (19) the fol-

lowfna new parqraph:
·
""<20> remain at bis pl&ce of residence

RECORD -•USE

<B> at.rikJn& the period at the end of pan,
,n.ph (4.> and lnaertfns "; or''; and
. <C> 1mertfna at the end the foDowlna' new
pan.araph:
"<5> order the peraon to remain at bla
place of realdence durtna nonworklnc houra
and. It the court 80 dk'ectl. to han compll•
ance monitored b)' telephone. or elect.romc
algna.llnc dem:ea, es,:ept that an order
under t.hla P&rl,&T&Ph may be Imposed ODlJ
u an altemaUve to Incarceration.".
(C) PAAOL&.--Sect1on U09Cel of UUe 18,
United State, Code, la amended to read u
follows:
wee> Releue on parole or releaae u If on
parole Cor probation. or auperv1aed releaae
where apl>licable> may u a condition of
,ucb release require.
"(1) a parolee to reside tn ·or partJclpate in
the proirram of a residentl&l community
treatment center, or both. for all or part of
the period of auch parole; or
"(2) a parolee to remain at his place of
residence during nonworklnc hours and, if
the Commission ao dlrecta. to have compllance with tbla condition monitored by telephone or electronic a1pi&l1nc devtces, except
that a condition under thla paracraph may
be Imposed only u an alternative to lncarceratlon.
· A parolee residlnc In a realdenU&l communltreatment center purauant to paraa:raph
Cl> of thJa S11bllectlon may be required to
pay such costs Incident to 111ch residence u
the Commission deema appropriate.".
Subtitle B-Pro~ona RelaUq to Couru
SEC. 7n 1. STAff rumcz INS'ITIVl'B llAUTROltIZATJ0N.
<&> AUTBouunos.-Sectlon 2 u of the
State .Justice Institute Act of 1984 CPublic
Law 9M20; 42 U.S.C. 10713) la amended to
read u follows:
"Ssc. 215. There are author!P.ed to be ap.
proprlated to ca.rry out the pllrJ)(llleS ol lb.la
UUe S15,000,000 for fiacal year 1988
Slli.000,000 for t1scal yev 1990, '15,000.000
for f1aca1 year 11'91. and •J.&,000.000 for
01ca1 year 1992.".
(b) TlcmnCAL Alo:imimrra.-<l> 8ecUoa
203(f) of the state Justice Imtltute Act of
1984 Is amendedCA> by 11trfk1nc out ., , at leut tbJrty days
prior to their eflecUve date."· and
<B> b:, addins to the end thereof the followlnr. "The publJcaUon of a aubst&nUve
rule shall not be made lea than thirty da:n
before the eflectlu date of mdl rule,
euea,t u othel'Wille provided ~ &be JmUurte for IOOd cauae follnd and pubtte!ted
with the ftlle. ".. .
<2> &cuac J06<-dXl> er u. a.ate .Judce
lnat.ltute Act of 1114 11 uneoded ~ ~
out "chapter 81" and i1111erUns In J1eo &.blinaf "c:bapt.en U and M"~ -- _
. . ,.
<S> Sec&ioD JOl(cJ ol U.· Staae , 1 ~ JD.Utu&eAdof lJMJaamended lilY.
lnlen.lns "Judldal and" before '"nonJadldal" In pu-acnpb <J);
.
CB) atnkJna out paracn.ph (f); and
.
<C> rf!<l"'licna.Uras ~ m (6> throusb
<11> u pan.cnpba ..f') Ulroush
~

,Y

w

uu.

Uvely.

.

.
_. .
.
H> Section 306<d) of the State .Juatke JD-

dorlna nonwortlnc hours and. If the court
flnda It appropriate. that. compllance with lltitute Act of 1984 u amended b7 11bt.1ns
thla condition be monitored l,y t,lepbonlc out "Judk:fal Qlttlem" and. lmerUns tn Ueu
or electronic ~ devtces, except that a thereof "cou.n (OI' other unit. of state or
condftlon under UtJa paraanph ·
.
local covemmenU"'.
.
.,
ma:, be lmpoeed only u an alterm.Uve to In- 81:C.
8DlnNaMG .RJJU81)1CflON.
_. . ; • ~ _, .. .
carceraUon; or". . .
_ . .. .
-section 838<&> .of Utle 28, united •St.atea
Cb) SuJ'nTIUD Rarasr....:..(1) Bectlon Code.JaameodedllJ'-· ,. . -..- ,·
- ~
35113<d) of title II. ·thaJted Sta.ta Coda. II
U> atrikJna out "and'.' at &be end et...,.. •

,m.

October 11, 1988

•c4.> the power to enter a aentenc. for a
misdemeanor or lnfracUon with the consent
ol the partlea.".
IIIC.

,m.

or

roNSmnATION
RABB:U COl:P1ll
U:FOIUI LEGISLATION. .
.

Ca> Iln1lODUcno• or LIGIS1An~ aY . TBS
CBilJuLuf or TIO COKXnTa 01n1m Jtn>ic:I·
ilY or TIO Smu~-Bealnnlnc on the date
Cbe Chief .ru.stlce of the United S ~ forwards to the Committees on the JuaJcla.ry
of the Senate and the ~ou.,e of Represent&Uft.l the report and recm:nmendaUon of the
8pedal Committee on Babeu · Corpua
Re-view of Capital Sentences. 8')P()ln\ed b:,
~ Chief Justice of the Untted Stal.el and
chaired b)' JasUce Lewta Powell Chensfter
In t.hJa aectlon referred to u the ""Speda1
Committee"), the ch&1rman of the Comm!~
tee on the Jud1clary of the Senate ahall
haft 15 da:,a ot session thereafter to tntroduce a bill to modify Federal habeas corpua

procedure after havtna faith.fully oomldered

~ report and recommendations of the Spedal Committee. If no 111ch bill II Introduced
b:, the chairman within the 15-day period.
IUCh bill ma:, be Introduced by the rankl,nc

mmortty Member of the committee within
an additional 10 da:,a of eesslon.
<b> REl"Oll11JIG or LllmlllATJOK IT TIU COMJDrTD o• ma JUDictABY or TD Smun.'-<1 >
Tbe. bfil tn\rodueed pursuant to iubaectlon
Ca> ahall be repo1'ed with or without recommendatloa b:, the Committee on the Judlcl·
V7 of the Senate by the end of the ~
day of aes.,lon after the submbslon of the
report by the ChJef .Justice or tbe .blll shall
be dJacharaed automatically from aucb.commlttee and.al,!Ch bW ahall be placed on the
ai,propriate calendar of the Senate.
<2> It 111 Jn order al any Ume after the 30th
day of le88lon after the bill baa been placed
on the calendar pursuant to paragraph Cl>,
notwlthatandlnc any rule or precedent of
Ule SemJe. lncludlna Ru.le 22, f~ any
Member of the Senate to move to proceed to
the conaideration of the bill.. The motion II
not debatable. The motion la not IWlJect to
a motJon to postpone. A moUon to reconslder the vote by whJch the motloll III acreed to
• dlsaareed to abaD not be In order. ~
mie motion In the Senate ahall be In order
pmsaant to tbla ~ h and such moUon
ahail be decided by a roll can vote.
·
· <3> Thia aub&ectlon Ill enacted 1:1.Y . Con11"S1-

•

.·

. W u an exerdae of the rulemaklna
po,rer of the Senate and u auch R la
deemed a part of the rule& . of .Pie.Senate,
bat applicable only wtth rapeet ic,the..Pn>cedure to be followed In t.be_~~ bl -~
cue of a bDl deact1bed In pa.ruraph
tl 1111peaedea other rules CJD17 to the utenl
Oiat It la IDconalstent with ~ ~ ~ .
<B> wttb full recocnltlOD .of. 'Uae comtttuUooaI rlaht of the Senate t o ~ -~e
rules <so far u relatlnc to the procedure of
the Senate> at any time, tn the aame
manner, and to the same extent u In the
cue of any other rule of the Senate.
_
<e> Ruoff or nm ~ ColOIIfflZ.The Special Committee la meed to expedite
&be !Wna of lta report and to lnchlde optiolJS . for Jects}attn actloo amens lta ~
tnp. The HOU8e of ~ abaU
lift! fair, appropriate, Uld expedftfoua 4<0nliden.Uon to the report of the Special Commlttee.

cu.~

-=,.s.k
==,u
·1e-~-...,_.,
---...._
----'-._-..
-~•
- -.
....,....... . ,., ..
· -

amended tn lbe matter fDDcnrlnn•ra•rapb . snph <J>; , c • • •. •• -~ ~. • , . .. . ·· -., - ·· . , ~ ~
2!_ bX ~
- ~W'."-- -~ _-:. ~
·- <2>1trik!nsouttbepedodattbeea41Dt· ., ,. .
,.,xnr. ••- •· .
.
- ·. - - paracrapb (J> and lnaerllnc In lieu thereof .

- ·
·
•i:~=
=-'ll
wo. -...-r.· n2lDNIDm'al:; .
JNCS

or nAn-o•

1.0CAL

uw -SN-

<2> Section 1583Ce> II amended.b1.-; . •:
", and"; and . , . • ··"' . .. ,:
.
·. -:,
POIICURNTOWICSa.- . •· ..• · . ·
(A) !ltrikJns "or" at the end of pan.p-aph_ - m ~ at ,the encUbereof-the. fltllow•- -«a) AlmlOllftT-~ --IJ- ot · UtJe· ~ •
~ll;:.
., ._ ,.
. ··. .. , ; -' ·-.. ,
-~ paracnpb:., ::-, , -· , ·.. -.
·
OnHed-St&wa:Code. ts ammd_e cll11

·addt.ns'-
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November 30, 1988

Ad Hoc Committee on Federal Habeas
Dear Al:
Our Committee (Chief Judges Clark and Roney, and DC
Judges Hodges and Sanders) met here today, and I learned for
the first time that you are co-chairman of the ABA Committee.
This assures that its study and report in this difficult area will be of high quality.
There necessarily will be a good deal of duplication between the work of our two Committees.
Yet, they are
quite different in composition. The ABA Committee is broadly representative. Our Committee, appointed by the Chief
Justice, is an Ad Hoc Committee of the Judicial Conference.
The Committee is composed of federal judges from the two
Circuits that together have at least half of the capital
cases in our country. Although the focus of our Committee
may be somewhat narrower, it is desirable that our Committees cooperate.
I have publicly expressed my own opinion generally
as to the problem.
I enclose a copy of the talk I made to
the Criminal Justice Section of the ABA last summer.
Thirty-seven states and the Congress (again only recently) have
statutes authorizing capital punishment.
Our system of triple judicial review -- unique in the world - makes it difficult to enforce these statutes. Our procedures must always
ensure careful review before imposition of a death sentence.
My concern relates to the repetitive and chaotic state of
the present system.
It has been quite a while since I had the pleasure
of seeing you. My tentative plans are to be in New Orleans
a couple of days when CAS and CAll meet there next May.
I am sending a copy of this letter to President
Raven for his information.
Sincerely,

Hon. Alvin B. Rubin
United States Court of Appeals
for the Fifth Circuit
2441 One American Plaza
Baton Rouge, Louisiana 70825
lfp/ss
Enc.
cc : Hon. Robert D. Raven

be:

Members of the Committee

-

December 1, 1988

Ad Hoc Committee on Federal Habeas Corpus

Dear Bill:
This is to thank you on behalf of the above Committee for your letter of November 23.
I have sent copies of
it to the other members of our Committee, and to our Reporter, Professor Al Pearson.
We met here on yesterday, and agreed that we needed
a good deal more information. We all share your concern as
to the need for adequate representation of indigent defendants in death penalty cases.
I send best wishes.

Sincerely,

Hon. William J. Holloway, Jr.
United States Court of Appeals for the
Tenth Circuit
P.O. Box 1767
Oklahoma City, Oklahoma 73101
lfp/ss
cc:

Members of the Committee
Professor Albert Pearson

Criminal Justice, egal Foundation

~

Board of Trustees

DEC O9 1988

Chairman Emeritus
Jan J . Erteszek
(1913 • 1986)

December 1, 1988

Chairman
Dana R. Martin
Vice Chairman
Lee G. Paul

President
Michael Rushford
Secrctary•Treasurer
William D. Lusk

Past Chairmen
Jan J. Erteszek

Burnham Enersen

Honorable Lewis F. Powell, Jr., Chairman
Special Committee on Habeas Corpus Review
of Capital Sentences
Judicial Conference of the United States
Washington, DC 20544
Dear Justice Powell:

William J. Johnston

Raymond D. Edwards

Robert W . Carrau

John C. Cushman III

The Criminal Justice Legal Foundation is a nonprofit, public interest organization with a strong
interest in the subject of your committee. We have
recently filed amicus curiae briefs in Dugger v. Adams,
87-121, and Zant v. Moore, 87-1104.

Royce Diener
Patrick A. Doheny
Dr. Glenn S. Dumke
Karl L. Falk
James E. Gilleran
Herbert S. Hazeltine

If your committee is scheduling hearings or
accepting written submissions from the public, we would
like to participate. Also, if your committee would like
our contribution to focus on any particular aspect of the
problem, please let me know and we will do our best to
oblige.
Very truly yours,

Barron Hilton

Thomas C. Paton
Richard J. Riordan
Gary V. Spencer
Robert S. Wilson

Kent S. Scheidegger
Legal Advisory Committee
Chairman

KSS:iha

Hon. Robert S. Thompson
Burnham Encrsen
Dr. Phillipe Nonet
Hon. Frank K. Richardson

John A. Sutro

Legal Director
Kent S. Scheidegger

2131 L St reet, Sacramento, CA 95816 • P.O. Box 1199, Sacramento, CA 95812 • (916) 446- 0345
428 J Stroot, S1,1ito 310, P.O. 8oi< 1190, SaoraFRonto, CA Qe812 (Q16) 116 0316

-

-

Y'

UNIVERSITY OF VIRGINIA
CHARLOTTESVILLE•VIRGINIA-22901

SCHOOL OF LAW

DANIEL J . MEADOR
JAMES MONROE PROFESSOR OF LAW
804 / 924-3947

DEC O5 1988

December 2, 1988

The Honorable Lewis F. Powell, Jr.
Supreme Court Building
Washington, D.C. 20543
Dear Lewis:
Recently I learned with much interest that a special committee of the Judicial
Conference has been appointed to study the problems of federal habeas corpus in connection
with state capital cases, and I was especially pleased to learn that you are chairing this
committee. The subject is one that, in my judgment, has long needed more serious attention
than it has received. It is, of course, a subpart of a broader subject, namely, federal judicial
review of state criminal cases. However, I suppose that the problems relating to death cases
are sufficiently distinctive to justify a study specificaily focused on them. It occurs to me,
however, that insights and proposals in connection with your study might be of general utility
beyond the death case problem.
I hope that you will not think me presumptuous in sending you the enclosed copy of a
piece I did on the whole problem of providing federal judicial review for state criminal cases.
The subject is one that has long interested me as one crying out for some constructive reforms.
As you may recall, there was a panel discussion of the problems of state capital cases in the
federal courts at the Judicial Conference of the Eleventh Circuit several years ago. At that
time, I voiced some of the ideas that are set forth in the enclosed article.

It seems to me that we can all begin with the premise that federal judicial review should
be available for a state criminal case in which there are alleged federal defects. I sense no
disagreement with that point. The problem comes in how best to provide for that federal
judicial review. The present arrangements, in my view, are dysfunctional, repetitive, needlessly
expensive, and essentially unfair in some respects. It has long seemed to me that intelligent
persons can design a method of providing federal judicial review for these state criminal cases
in a much more straightforward and economical way that is also entirely fair. My basic
thoughts on this are set forth in the enclosed article, so I will not repeat them here.
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I wish you and your committee well with this project, and I look forward eagerly to
reading the results of your efforts. I encourage you and the committee to make every effort to
develop some significant--indeed bold--and constructive proposals for improving this unseemly
arrangement that we now have. With best wishes,

Since~

Daniel J. Meador
DJM:kbb
Enclosure
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December 3, 1988

Ad Hoc Committee on Federal Habeas
Dear Al:
Your helpful report sparked a useful exchange of
views at Wednesday's meeting.
I write to make some comments
(perhaps questions) as to the extent of the research that
our Committee appears to need. We agreed that a primary
source would be the offices of the state attorneys general
in the Fifth and Eleventh Circuits.
There was some talk of developing our own "data
base." My knowledge of this is limited.
Yet it occurs to
me that the state attorneys general already have most - if
not all - of the information we need.
Developing our own
data in detail may be unnecessary, and possibly could delay
the work of the Committee.
I therefore suggest that first
we ascertain the extent to which the offices of the six attorneys general already have the type of information discussed by our Committee last Wednesday, or are willing to
assemble it for us.
As I recall the discussion, we agreed it would be
helpful to know where the major delays occur. When I was
Circuit Justice for CAll, the longest delay often resulted
from the failure to appoint counsel after conviction and
sentence.
The defendant seemed content to do nothing until
a date for his execution was set. Without counsel, state
collateral remedies are rarely initiated promptly. As we
all know, even with counsel, some delay occurs in each of
the three stages of review.
Statistics as to the cause of each of these delays
and the durations thereof may be quite helpful to us. A
further area of inquiry, if the facts are readily available,
is the experience of federal DCs and CAs in terms of delays
in their courts.
Perhaps we should not exclude the Supreme
Court if we gather these statistics.
If I am focusing on facts that a majority of the
Committee and you think are necessary, would not the offices
of the attorneys general and the Administrative Office
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either have this information or be in a position to develop
it upon our request?
If we try to review the records that
would give us this information to establish a data base, I
would guess that there will be very substantial delay.
I am sending copies of this letter to the members
of our Committee with the suggestion that they write you if
they have further ideas or disagree with the foregoing.
In
any event, I should write to the attorneys general to express the hope their offices will cooperate with our Committee in making information available.
It would be helpful to
have you draft the letter.
Sincerely,

Professor Albert Pearson
School of Law
University of Georgia
Athens, Georgia 30602
lfp/ss
cc:

The Chief Justice
Members of the Committee

UNITED STATES COURT OF APPEALS
FIFTH CIRCUIT

CHARLES CLARK
CHIEF JUDGE
P.O. DRAWER 2219
JACKSON . MS 39225-2219

December 5, 1988

TO THE AD HOC COMMITTEE ON FEDERAL HABEAS
CORPUS REVIEW OF CAPITAL SENTENCES

Enclosed is the latest statistical information
compiled by the NAACP Legal Defense Fund.
Sincerely,

Enclosure

Addressees:
The Hon. Lewis F. Powell, Jr., Chairman
The Hon. Paul H. Roney
The Hon. William Terrell Hodges
The Hon. Barefoot Sanders
Professor Albert M. Pearson

(601) 353 - 0911
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ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS
~

DEPUTY DIREClDR

WILLIAM R BURCHILL, JR
GEN ERAL COUNSEL

JAMES E . MACKLIN. JR

WASHINGlDN, D.C. 20544

December 6, 1988

DEC D9 fS88

j

Honorable Lewis F. Powell, Jr.
Associate Justice
Supreme Court of the United States
Washington, D.C. 20543

~~~~cc_,

Jv

Dear Justice Powell:

~~ ~

I am writing to bring to your attention a recent legislative development affecting
the Judicial Conference structure that may be of interest to the Ad Hoc Committee on
Habeas Corpus Review of Capital Sentences.
As you may be aware, Congress recently enacted statutory provisions calling for a
Federal Courts Study Committee to be formed by the Chief Justice to undertake a
comprehensive examination of the problems and issues confronting the courts and to
devise a long-range plan for their future. This authority is contained in Title I of the
Judicial Improvements and Access to Justice Act, Public Law No. 100-702, which was
signed into law by the President on November 19 (H.R. 4807). I am enclosing Title I for
your examination.
Certainly the objectives and structure of the study to be undertaken by this
committee are quite open-ended and will require further definition once the Federal
Courts Study Committee is impaneled. None of its 15 members has yet been named by
the Chief Justice, but the committee is expected to be formed by January 1.
I am not certain, of course, that the Federal Courts Study Committee will prove
to be of any relevance or direct usefulness to the Ad Hoc Committee. Nevertheless we
are attempting to bring the prospective existence of the Study Committee to the
attention of all those presently chairing committees of the Judicial Conference, in the
event that they might foresee the reference of any issues within their jurisdiction to the
Study Committee for treatment in its report.
I very much enjoyed our meeting last Wednesday, and I expect to be able to
provide you with a draft of the minutes very shortly. With kindest regards,
Sincerely,

a

General Counsel
Enclosure
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TITLE I-FEDERAL .COURTS STUDY
COMMITTEE
S EC. IO I. SIIOHTTITLE.

This title may be cited as the "Federal Courts-Study Act".
S EC. JO!. F.sTABLISIIMEl',1 A1'0 ruRrOSES.

(a>.EsTABUSHMENT.-There is hereby established within the Judicial Conference of the United States, a Federal Courts Study
· Committee on the future ·of the Federal Judiciary (hereafter referred to as the "Committee..).
(b) Puaf'osES.-The purp09e11 of the Committee are to·
(1) examine problems and issues currently facing the courts of
the United States;
(2t d~lop a long-range plan for the future of the Federal
Judiciary. including U9eSSmenta involving(Al alternative methods of dispute resolution:
<B> the stnacture and administration of the Federal court
11)'11tcm;

<0 methods of reeolvin,: intnacircuit and intercircuit conflict.a in the courts of ap~ls; and
(OJ the typee of disputes reeoh-cd by the Fe-demi courta;
and
(3~ report to the Judicial Conference of the United States, the
P~ident. the Congress. the Conference of Chief Justices, and
the State Justice Institute on the revisions, if o.ny. in the la"''S of
the United States which the Committee. bo.scd on its study and
e,·nluation, deems ad,-isable.
SEC. 103. ~IEMBEltSlllrOFTIIECOMMl"ITEE.

(

(a) APPOINTMENTS.-The Committee shall be composed of fifteen
members to be appointed by the Chief Justice of the United States,
within ten days after the effective date of this title.
·
(b) SELECTION.-The membership of the Committee shall be selected in such a manner as to be representative of the various
interests, needs and concerns which may be affected by the jurisdiction of the Federal courts. The Chief Justice shall designate one of
the members of the Committee to serve as Chairman.
(c) TERM OF OFFICE.-The .Committee members shall serve at the
pleasure of the Chief Justice.
(d) RULES OF PROCEDURE.-Rules of procedure shall be promulgated by vote of a majority of the Committee.
SEC. 104. POWERS OF THE COMMl'ITEE.

(a) HEARINGS.-The Committee or, on the authorization of the
Committee, any subcommittee thereof may, for the purpose of carrying out its functions and duties, hold such hearings and sit and act
at such times and places, as the Committee or any such subcommittee may deem advisable.
(b) INFORMATION AND AsslSTANCE.-The Administrative Office of .
the United States Courts, the Federal Judicial Center, and each
· department, agency, and instrumentality of the executive branch of
the Government, including the National Institute of Justice and
independent agencies, shall furnish to the Committee, upon request
made by the Chairman, such information and assistance as the
Committee may reasonably deem necessary to carry out its func-
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tions under this title, consistent -with other applicable provisions of
law governing the reicasc of such information.
(c) PERSONNEL.-(1) _Subject to such rules arid regulations as may
be adopted ·by the Committee, the Director·of the Administrative
Office shall furnish to the Committee necessary staff and technical
assistance in response to needs specified.
(2) Section 5108(c)(l) of title -5, United States Code, is amended by
striking out "15" and inserting in lieu thereof"l7".
(d) ADVISORY PANELS.-The Committee is authorized, for the purpose of canying out its functions and duties . pursuant to the
provisions of this title, to establish advisory panels consisting of
Committee members or members of the public. SU:ch panels shall be
established to provide expertise and assistance in specific areas. as
the Committee deems necessary.
·
SEC. 105. FUNCTio:-.s A:--.D DlmES.

The Committee shall(1) make a complete study of the courts of the United States
and of the several States and transmit a report to the Presiden~
the Chief Justice of the United States, the Congress. the Judicial Conference of the United States, the Conference of Chief
Justices. and the State Justice Institute on such study, within
fifteen months after the effective date of this title:
. (2) recommend revisions to be made to laws of the United
States as the Committee, on the basis of such study, deems
advisable;
(3) develop a long-range plan for the judicial system; and
(4) make such other recommendations and conclusions it
deems advisable.

(
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SEC. 106. COMPENSATION OF MEMBERS.

(a) EMPLOYEES OF THE GoVERNMENT.-A member of the Committee
, who is an officer or full-time employee of the United States shall
receive no additional compensation for his or her services, but shall
be reimbursed for travel, subsistence, and other necessary expenses
incurred in the performance of duties vested in the Committee, not
· to exceed the maximum amounts authorized under section 456 of
title 28.
(b) PRIVATE SECTOR.-A member of the Committee who is from the
private sector shall receive $200 per diem for each day (including
travel time) during which he or she is engaged in the actual
performance of duties vested in the Committee, plus reimbursement
for travel, subsistence, and other necessary expenses incurred in the
performance of such duties, not to exceed the maximum amounts
authorized under section 456 of title 28.
SEC. 107. EXrlRATlO:-: OFTIIF: COMMITTEE.

The Committee shall cea..c:e to exist on the date 60 days after it
transmits the report pursuant to section 105.
SEC. 1011. AL'TIIORIZATIO!li 01-· ArrRorRI..\TIONS.

~:

To carry out the purposes of this title there are authorized to be
appropriated $300,000 for each of the fiscal years 1989 and 1990.
SEC. 109. EFFECTl\'E DATE.

This title shall become effective on January 1, 1989.
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December 7, 1988

Dear Dan:
Thank you for your letter, and your thoughtfulness
in sending me a copy of your law review article on federal
judicial review of state criminal cases.
I was familiar with the article.
Indeed, I mentioned it several times at Eleventh Circuit Judicial Conferences.
Your view makes a great deal of sense, and I have
brought it to the attention of the Reporter and other members of the Ad Hoc Committee appointed by the Chief Justice.
Perhaps you know that the ABA also has a larger,
and well funded, committee to consider possible revisions.
But given the "politics" that militate against changes in
federal court review, it is not easy to be optimistic that
substantial change can be accomplished.
In the event it may not have come to your attention, I enclose a copy of the talk I made on capital punishment at the ABA meeting last summer.
It is always good to hear from you.
I know Jo
would join me in sending affectionate greetings to you and
Jan.
Sincerely,

Professor Daniel J. Meador
James Monroe Professor of Law
School of Law
University of Virginia
Charlottesville, Virginia 22901
lfp/ss
Enc.

-

December 9, 1988

Ad Hoc Committee on Federal Habeas Corpus

Dear Mr. Scheidegger:
Thank you for your letter of December 1 expressing
an interest in the work of the above Committee. As we are
at the "study" stage, I cannot say at this time what our
plans will be with respect to public hearings.
I am confident that written submissions will be welcomed.
As, of course, you know, the laws of the Congress
and the 37 states that authorize capital punishment are not
being enforced because of our system of repetitive judicial
review that exists only in the United States.
Contrary to
the concerns expressed by some, I can assure you that the
Committee fully appreciates the irreversibility of capital
punishment and the corresponding need for assurance of due
process including appellate review.
Sincerely,

Kent S. Scheidegger, Esquire
Criminal Justice Legal Foundation
P. O. Box 1199
Sacramento, CA 95812
lfp/ss

be:

Members of the Committee
Profes s or Albert Pearson

UNITED STATES COURT OF APPEALS
FIFTH CIRCUIT
CHARLES CLARK
CHIEF JUDGE
P.O. DRAWER 2219
JACKSON . MISSISSIPPI 3920!5·22l9

DEC 1 2 1988
Dear Justice Powell:
I seem to be drawing a lot of flak.
This, at least, is directed to the 5th
(and to some extent the 11th) and not the
committee or its work.

Respectfully,
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from frustrated Federal judges in the South.
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glng u~ ro rokc lhc:sc ,·u:a.::;, unJ wh•.•rl
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December 12, 1988

Ad Hoc Committee on Federal Habeas

Dear Members:
The enclosed copy of an article in the December 19
issue of the "New Republic" may be of interest.
The author
is Professor George Kannar of the Buffalo School of Law.
Although he is unsympathetic to any limitation on
habeas review, he does suggest on p. 23 that repetitive attacks on state convictions could be significantly reduced by
the early appointment counsel.
Sincerely,

lfp/ss
Enc.
cc:

Professor Albert Pearson

-
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had been identified: not right-wing dictators, but prosperous democratic trading partners. This ingenious maneuver-changing the identity of The Enemy from Soviet
communists to Third World thugs to our Asian alliesallowed Democrats to tap back into American nationalism.
John Connally was only ahead of his time when he said in
1979 that if the Japanese didn't shape up they had better be
prepared to sit on the docks of Yokahama in their little
Datsuns staring at their own little TV sets. The recent
Canadian election campaign has shown how emotional
and powerful an issue economic nationalism can be. As the
Soviet threat declines we can expect the bashing of trading
partners to increase as politicians look for new ways to
define nationalism and exploit its appeal. This will not
advance the project of Western integration.
It is likely that, as the cold war draws to an end, the
world will evolve into a multipolar system with five centers of power: Russia, China, Europe, America, and Japan.
But there is the opportunity in the coming decades for
evolution to a grander system: a unipolar system centered
on an integrated West of Western Europe, North America,
Japan, and with some of the newly industrialized states
perhaps joining as well. Radiating from the center would

be what might be called the de-socializing states (China,
Russia, Eastern Europe), increasingly finding themselves in
a condition of economic and technological dependency on
the West. Tu the extent that they reform-free up prices,
enterprise, human energies, and freedoms-they become
less dependent, but more Western and thus less threatening. It is even conceivable that part of the communist
world, Eastern Europe, for example, could progressively
become integrated in the Western system through such
mechanisms as the IMF, GAIT, and even the EEC.
This is all blue-sky thinking, of course, until the cold war
ends and we have won. And it would be a historic tragedy
to settle for anything less than victory now that it is in sight
for the first time since World War II. But as V-CW Day
approaches, we should have the confidence to start thinking about the new world on the other side. Vietnam buried
the notion of Pax Americana. But America's recovery from
Vietnam abolished the brief communist fantasy of a Pax
Sovietica. If we intelligently manage Western integration
and resist the more mindless forms of nationalism that are
trying to substitute for postwar anti-communism, the next
century holds out the promise of a Western Peace as global
and secure as any that we have known before.

The reclaiming of an issue.
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LIBERALS AND CRIME 61 H / ~ ~
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BY GEORGE l<ANNAR

B

y A QUARTER of an inch, I missed growing up as the
son of an Irish cop in New York City. Because my
father flunked the height exam, I ended up as the son of an
international automobile executive instead. Only in America. I consequently came of age in a faraway country with
stylish people and broad boulevards, a Spanish-speaking
Paris; with gauchos, and pampas, and steak every day. A
beautiful country where the judiciary was weak, where habeas corpus was usually ignored, and where official investigations were unhampered by cumbersome procedures. A
society as cosmopolitan and sophisticated as our own, in
which a few years later thousands of innocent men, women, and children were kidnapped, tortured, and made to
"disappear." And all as part of a good-faith effort, performed by sincere officers, to re-establish "law and order."
In 1968 Richard Nixon was elected president by talking
about crime and the liberals' supposed "softness" on it, as
exemplified by the Warren Court. This year George Bush
was elected by talking about crime again. But in 1988 there
George IGmnar is associate professor at the SUNY-Buffalo
School of Law.

is an important difference. Having controlled the White
House for 16 of the last 20 years, and having appointed
every Supreme Court justice for the last 21, the Republicans ought rightfully to be explaining why their lengthy
reign has apparently done so little to assuage Americans'
fear of crime. Yet the Warren Court's legacy endures.
Those rules that let criminals off on "technicalities"Miranda, the exclusionary rule, and miscellaneous procedural contortions that delay final resolution of so
many cases-have not been stricken from the law, even in
the Burger/Rehnquist era. The reason is simple: despite
20 years of debate and study, no one has come up with any
better devices for protecting individual rights in the criminal justice process.
In other respects, America has become much tougher on
its criminals since Earl Warren left the Court. Because of
stricter sentencing laws (particularly new "habitual offender" statutes), as well as changes in judicial sensibilities,
according to David C. Anderson's Crimes ofJustice, since 1968
the inmate population in this country has more than tripled. The United States now incarcerates a greater percentage of its population than any industrialized country except
DECEMBER 19, 1988

19

-

the Soviet Union and South Africa. As Elliot Curie pointed
out in Confronting Crime, such massive "incapacitation" has
indeed kept crime rates lower than they would otherwise
have been-not because of any deterrent effect, but simply
by keeping would-be criminals off the streets.
Still, this vast increase in punishment has not satisfied
anyone, and has not come without substantial costs, both
human and financial. At latest count, according to Anderson, 36 states were under expensive court orders to relieve
prison overcrowding, whose truly hellish human consequences no reader of Presumed Innocent or The Bonfire of the
Vanities can doubt. We require new prison beds at the rate of
a thousand every week. This cannot go on forever, and
communities throughout the country balk at the idea of
paying for more prisons, or letting them be built nearby.
Budget pressures and community resistance are far more
responsible for the nation's many furlough programs and
work-release alternatives than are woolly-headed liberals
or weak-kneed judges.
But, aside from distorting our discussion of crime control
for the last two decades, have there been any socially
significant costs to those Warren Court "technicalities"?
The evidence is overwhelming that the Warren Courtclurnsily, and no doubt in part by accident-in fact managed to enhance protection of individual liberties (greater
insurance than ever that "it can't happen here") without
any real dilution of legitimate law enforcement efforts. If
anything, the reality is just the opposite of what the public
thinks. Sentimental liberalism has not been a major problem. The problem comes from the other side. Conservative
sentimentalism, particularly on our highest court, has in
complex ways probably impaired both constitutional
rights and effective law enforcement.

C

ONSIDER THE exclusionary rule, the remedy the
Warren Court imposed on the states to enforce the
Fourth Amendment's protections against unreasonable
search and seizure. The premise of the rule is simple: if
evidence is obtained unconstitutionally, it may not be introduced at trial. The reasons for it, originally, were two.
First, it was thought to corrupt the system of justice for
courts to use the products of illegal searches-a "judicial
integrity" rationale. Second, it was hoped that police would
conduct fewer illegal searches if they knew the result would
not help gain convictions-a "deterrence" rationale.
Because the Burger Court discarded the "judicial integrity" idea, recent criticism of the exclusionary rule has focused on its deterrent purpose. Does it make sense, as
Benjamin Cardozo once put it, to "let the criminal go free
because the constable has blundered"? Taking the analysis
at this level, the answer is easy: in the case of a wellintentioned officer, doing his or her level best to observe
constitutional proprieties, it certainly does not make sense.
If the officer was already trying to do what was right, what
deterrent purpose could possibly be served by suppressing
the evidence obtained?
But if we don't intend for the Constitution to become a
dead letter, then some kind of enforcement mechanism is
20
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essential. And constructing a workable constitutional remedy means taking a systemic view of the criminal justice
process, not one that focuses sentimentally on the "innocent," well-meaning cop. The Burger/Rehnquist Court
consistently gave into just such sentimentalism. A prime
culprit is the so-called"good faith" exception to the exclusionary rule. This sensible-sounding change allows the use
of illegally gathered evidence when the officer who obtained it did i:iot know that what he did was wrong. The
Burger Court created this exception to "protect" the officer
who relied upon what later turned out to be a defective
search warrant, issued by a magistrate based on insufficient evidence. Many conservatives have urged the Court
to create a "good faith" exception for mistakes committed
by the officer himself, an exception deleted from the latest
drug bill only at the very last minute.
But if such an exception becomes available, what smart
officer, at a pretrial suppression hearing, will not say that he
"meant well"-and believe it? Of course he "means well";
fighting crime is hard, boring, and highly dangerous work.
People don't do it so that they can become millionaires.
Moreover, even if the question is narrower-whether the
police officer sincerely thought his actions were permitted
by the Constitution-does society want the officer's opinion to be the only one that matters? Although individual
cases of suppressing "good faith" evidence may seem stupid, the only real alternative is to delegate the entire matter
to the individual cop. With all the considerable respect
that's due our law enforcement officers, trusting solely in
the individual officer's "good faith" would create a completely lawless system. The effective result of a broad
"good faith" exception of the sort now widely proposed
would be to eliminate entirely the opportunity for meaningful judicial review.

I

N ITS OBSESSION with the predicament of the forgivably mistaken officer-its uncontrollable frustration at
seeing undeniably guilty individuals go free-the Burger
Court abdicated its prime institutional responsibility within the criminal justice system: to establish comprehensible
and enforceable ground rules.
The Fourth Amendment's "warrant clause" could easily
be read to establish an ironclad rule that searches and
arrests may be conducted only with a formal written warrant, issued by a magistrate on the basis of sworn testimony establishing "probable cause." Even the Warren Court
recognized that such an absolute rule was inadequate for
the myriad unanticipated situations of modem life. Consequently, that Court, and the ones before it, allowed a few
"jealously and carefully drawn" exceptions, for example
allowing police to search suspects for weapons while making an arrest, and to inspect automobiles without detaining
the driver while a warrant is obtained or allowing him to
drive away.
The Burger Court consistently failed to recognize that
exceptions of this sort can only be kept from swallowing
the rule if they are lcept narrowly-and clearly-limited.
Out of a misplaced zeal to punish individual malefactors,
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it began behaving like a neighborhood police court, cluttering its docket with insignificant cases simply because it
could not bear the sight of particular individuals going
free . In the process, the Republican-dominated Court
converted Fourth Amendment jurisprudence into the impossibly confused quagmire it is today-piling exception
upon exception, creating exceptions lo exceptions, until
not even the legal treatise writers can figure out exactly
what the law is, or conscientious officers figure out how
to act. In short, it was the conservative Burger Court, not
the liberal Warren Court, that made search and seizure
law a labyrinth of muddled " technicalities." And then
opponen ts of the exclusionary rule seized upon the mess
conservatives had themselves created as an excuse for
abolishing the rule completely.
Because releasing clearly guilty suspects to vindicate the
Constitution is indeed unattractive, it is frequently proposed to replace the exclusionary rule with some kind of
civil damage suit by the person whose rights are violated. In
fact, such tort remedies already exist, and everyone knows
from long experience that juries will hardly ever award any
substantial damages against a cop, even to an innocent citizen. "Everyone" includes the police themselves, which
means lawsuits will never have any serious deterrent value.
Civil lawsuits also put the burden of enforcing the Constitution on the shoulders of private citizens who may not,
individually, have the time, resources, or inclination to pursue every violation. For all it. faults, the exclusionary rule is
at least self-executing. Although there are various ideas
floating around to address these questions, no one has really shown how to get around the basic problem that a civil
action simply has no credible bite.
Criminal prosecution of errant police-another oftsuggested alternative to the exclusionary rule-wouldn't
work either. According to Professor Stephen A. Saltzburg
of the University of Virginia (now deputy head of the
Justice Department's Criminal Division), both the federal
government and his home state have long had perfectly
fine criminal statutes on their books prohibiting illegal
searches. No officer, however, has ever been convicted
under the federal statute, and the Virginia one, in all its
history, has never once been used. And vigorously prosecuting cops would just make it impossible for the district
attorneys and the officers to work together anyway.

w.

HAT ABOUT the supposed costs of enforcing the
exclusionary rule with rigor? Of course there are
individual horror cases: the man who raped your wife-or
you-but goes free because a well-intentioned officer accidentally goofed. Still, despite the terrible human pain such
incidents inflict, any policy-maker or justice who worries
obsessively about criminals going free because of "soft"
criminal procedures faces a statistical uphill battle in a
society where half the crimes go unreported, two-thirds of
those reported go unsolved, and four out of every five
crimes committed therefore never get to court at all.
Even among cases that get to court, the "cost" of the
exclusionary rule is very small. Critics often cite a 1982
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report by the National Institute of Justice reviewing the
experience of California, which allegedly concluded that
4.8 percent of state court prosecutions fail because evidence has been thrown out on exclusionary rule grounds.
In fact, 4.8 percent is the proportion of rejected cases in
which the prosecution fails for search and seizure reasons.
In other words, only one out of every 20 that are dismissed
can be blamed on the exclusionary rule. The percentage of ·
all criminal cases that founder on search and seizure issues
is 0.8 percent, hardly a major public policy concern.
A comprehensive 1979 General Accounting Office study
of the exclusionary rule's effect on federal prosecutions
found similar results. According to the GAO, in only
1.3 percent of the federal cases was any evidence excluded
on Fourth Amendment grounds. And in more than half of
those cases-a factor that is usually overlooked-the defendant was convicted anyway. In other words, the effective cost of the exclusionary rule to federal prosecutors,
before the Burger Court created the "good faith" standard,
was-at worst-a negligible 0.65 percent. And since the
vast majority of these cases involve drug pdssession, rather
than violent offenses against person or property, the threat
to public order represented by the rule diminishes to the
vanishing point. A 1979 study of Washington, Salt Lake
City, Los Angeles, and New Orleans found in all those
cities exactly
homicide case that was aborted because
of the exclusionary rule, and no rape arrests at all.
Although politicians still clamor for exclusionary rule
reform, in light of these realities it is no surprise that
growing numbers of law enforcement experts agree with
Reagan-appointed FBI Director William Sessions, who
told the Senate Judiciary Committee during his confirmation hearings in 1987, "As a former judge, . .. I know that
the protections that are afforded by the exclusionary rule
are extremely important to .. . fair play, and the proper
carrying out of the law enforcement responsibility ....
[B]y and large, I am happy with it the way it is."

olf

N

OW LET'S TAKE Miranda . This notorious decision required officers to warn those they arrest of their rights
to be silent and to consult a lawyer. It also required the police to refrain from interrogation if a suspect refused to
waive those rights. Liberals won't admit it, but as an example of judicial craftsmanship Miranda v. Arizona is a terrible
piece of work, and a highly inflammatory one. Long, rambling, drawing on dubious authority, and full of smarmy
'60s rhetoric, it undeniably represents a highly overt form of
judicial activism. It is not surprising that it was greeted with
a storm of protest when first issued back in 1966.
But what the Court actually did should not have been so
controversial. Earl Warren didn't invent the Miranda warnings. J. Edgar Hoover did. Miranda merely extended to the
states the FBI's internal regulations on interrogating suspects, which the agency had adopted at its own initiative
more than 20 years before. Civil liberties advocates had
urged the Court to go further than it did in Miranda : to
require not only that suspects be informed of their rights,
but that they be precluded from waiving them. They would
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have required not just notice of a "right" to a lawyer before
a suspect could be questioned, as Miranda does, but the
presence of an actual lawyer. And an actual lawyer would
indeed have prevented all but the most demonstrably innocent suspects from talking.
This year, however, the big story about M iranda is that it
isn't a big story. In large part, this is because of an emerging
consensus among scholars and police officials that M iranda
"works." One reason, as a series of studies has shown, is
that the M iranda procedure, precisely because it is so intrusive, specific, and detailed-in short, so resolutely "activist"-is easily enforceable, and easy to train officers to
obey. Whatever its jurisprudential deficiencies, it is at least
not very hard to follow.
Moreover, Miranda also streamlin es the criminal justice
process. Even before Miranda, suspects' confessions were
not just automatically admitted. Defendants frequently
made motions to suppress them under the vague "voluntariness" standard that previously applied. Consequently,
courts and police officers were required to conduct timeconsuming, fact-intensive hearings concerning the details
of a particular incident, to determine whether a suspect's
statements had been improperly coerced. Since Miranda,
courts need only inquire whether the more mechanical
requirements of Miranda were observed: whether the prescribed warnings were delivered at the appropriate times.
If they were, the confession almost always gets admitted.
Like the Fourth Amendment exclusionary rule, M iranda
turns out to have virtually no effect on the system's ability
to convict guilty suspects. At the time that the decision was
issued, leading experts estimated that it would cut the
conviction rate by something like four percent. However,
despite an initial drop, after about a year conviction rates
were higher than they'd been before it. Two factors were
responsible.
First, despite the warnings, an amazing number of suspects continued to waive their rights, having more faith
than was justified in their ability to "talk their way out of
it," being so guilt-stricken (or such tough guys) that they
couldn't keep their mouths shut, or-as with so many
other consumer warnings-simply disregarding them. Second, it turned out that the necessity of getting confessions
in order to secure convictions had been overestimated.
Juries turned out to be just as willing to convict on solid
evidence of other kinds, and this knowledge quickly filtered into plea bargaining calculations. The "worst case"
study, performed in Pittsburgh shortly after Miranda came
down, found a drop-off in the confession rate of 17 percent, but no reduction in the conviction rate. After Ernest
Miranda's own confession was thrown out, he was retried .
And reconvicted.

U

NLIKE THE exclusionary rule, Miranda really was
about protecting the innocent. Former prosecutors
Earl Warren and Hugo Black both knew that the "third
degree" wasn't something out of Hollywood, and that
innocent people were regularly being subjected to it. Their
concern was not just that formal proprieties were being
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violated, or that undue pressure was being applied.
But if large numbers of innocent people were previously
being convicted, why didn't M iranda reduce the conviction
rate? Either the Warren Court overestimated the innocence
problem or it may be that M iranda's protections have been
so watered-down by Burger Court interpretations that
they aren't effective. Because Miranda only applied to
(1) " interrogation" of suspects who were (2) "in custody"
and who (3) refused to "waive" their rights-not one of
which terms was seriously defined-there was plenty of
room for vitiating interpretation. Despite an almost total
Jack of evidence that the Miranda rules were broken, the
Burger Court did an awful Jot of fixing .

I

N 1980 the Burger Court upheld a conviction obtained
because officers in the front seat of their squad car
carried on a conversation, ostensibly between themselves,
in the presence of a murder suspect in the back who had
asserted his right to silence, about how tragic it would be if
the ,missing murder weapon were accidentally discovered
by a handicapped child at a nearby school. The remorseful
suspect, "overhearing" their conversation, took them to
the weapon and thereby slipped the noose around his neck.
The Court held this wasn't an "interrogation." According
to Columbia Law Professor Richard Uviller's new book,
Tempered Zeal, which recounts a year's experience working
in a New York precinct house, since 1980 an astonishing
number of officers now suddenly seem to get worried
about many different things whenever they're driving sus
pects to the station house.
Some people will think it's good to try to trick presump tively innocent suspects out of their basic rights, even afte
they've asserted them. Others will think the practic
makes a mockery of Miranda's clear intent. But either wa :
it certainly helps explain why nobody is still complainin;
about Miranda .
Although conservatives still undermine police morale b·
complaining about the "handcuffs" Miranda placed o
them, no one is even really trying anymore to get it over
turned . Even former Attorney General Edwin Meese, dE'
spite continually expressing outrage on the subject, nevc
even attempted to use a considerable weapon at his dispo,
al: Title II of the Omnibus Crime Control and Safe Stree
Act of 1968, in which Congress tried to outlaw Mirandr,
application in federal courts, Neither Meese, nor any of h
predecessors, has directed federal agencies to observe th
statute, or even shape a single test case in which to try ti
statute's constitutionality. Perhaps in the end Meese w.
forced to agree with the nation's best-known crime fight<
U.S. Attorney Rudolph Giuliani of New York, that " L
Miranda warnings are simple and easy to give and ,,
known by everyone. As a matter of reality and practicali t
[Miranda] doesn't prevent anyone from confessing w ;
wants to confess," And perhaps this is why the 1988 R
publican Party platform, which complains about eve1
thing else in the criminal justice system, is conspicuou
silent about M iranda .
f
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A third conservative complaint about "liberal" techn
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calities, created by the Warren Court, that let criminals off
the hook concerns the right to federal habeas corpus,
which the Warren Court expanded. Habeas is one of the
most basic princi Jes of nglo-American jurisprudence,
going bac to t e Magna Charta, w ich guarantees that
someone held in custody can have a court determine if that
custody is legal. As the barons at Runnymede knew, a
strong right to habeas review represents the ultimate pr0-tection against governmental tyranny, and the ultimate
guarantee that a free society will stay that way. In our
federal system, federal habeas review of state convictions
ensures that our constitutional liberties are enforced in a
nationally uniform way. We don't want one Constitution
to be applied in Rhode Island and a different one in Georgia. And the mere threat of such review helps keep the
state courts constitutionally honest. : ~
Although the public's basic gripe with federal habeas
concerns the delay it imposes on obtaining a final disposition of criminal cases, the politicians have chosen to articulate this concern in terms of the supposed clogging of the
federal courts. Supporters of restricting habeas, led by
Democratic Senator Bob Graham of Florida, point at the
surge in federal habeas filings in recent years; since 1980
habeas petitions have risen more than 225 percent. But
what else should you expect in a country where incarceration has more than tripled? Moreover, as figures recently
compiled by the ACLU have shown, the 9,500 petitions
attacking state convictions filed in 1987 represent just
3.9 percent of the more than 238,000 cases filed that year in
federal district courts.

TO BE SURE, there is something illogical about a system

___,
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.I. that permits endless, repeated federal re-evaluations
years after' ffie originat'"con~
But the reasons for this
system are ones its critics ought to like. Out of respect for
state autonomy (to give them first crack at catching their
own mistakes), and to control that worrisome federal
docket, the law requires that a prisoner exhaust all opportunities for state review before a fede~
eas suit can
even be commenced. Here in Buffalo it can take four years
just to get to the first level of staft appeal.
Yet Congress might still struggle to draft a docketclearing statute, designed to eliminate repetitive attacks on
state convictions, pr~ vided Lu~ one ~ ng: that prisoners be
guaranteed a court-provided lawyer who knows the ins
and outs of federal a eas proc ure. Much of today's
profusion of wasteful and repetitious habeas cases is due to
the fact that 95 percent of all habeas cases are filed by the
uneducated prisoners themselves (which also no doubt
accounts for the remarkable fact that 98.8 percent of them
never get to trial). Giving prisoners lawyers would not only
help assure fairness, ou~
uld makethe cases clearer,
allowing them to be more efficiently, and finally, disposed
of. In that situation, the law could give the ordinary prisoner just one more shot, to guarantee the abstract value of
presenting all the claims the priscmn- thinks important. Further petitions in non-capital cases could be limited to a few
specified circumstances-like the discovery of constitu-

tionally significant new evidence, or changes in the law.
Where capital punishment is at stake-that statistically
insignificant number of cases where no mistakes are tolerable-the lim,its would not apply.

~ -----~

ALTHOUGH NO ONE now remembers it, each of the

rt Warren Court's big cases was preceded by others, in
which the Court gave fair warning to criminal justice
policy-makers that it saw deficiencies that needed to be
corrected. In each instance, the Court invited the other
players to act first, and waited a decent interval before creating remedies of its own. The Warren Court's "judicial activism" was quite real, and the politicians who complained
about it were the ones who made it happen. For the contemporary American politician, from Richard Nixon on, the Supreme Court of Earl Warren has been a political godsend.
Someone other than themselves could be blamed for crime.
But as drugs and their disorder spread, even the politicians are being forced to recognize that the crime problem
in America is caused by something larger than constitutional procedures. Frustrated businessmen on New York's
"restaurant row" don't call in the Guardian Angels because
they dislike Miranda. Frightened residents of D.C. housing
projects don't turn to the Nation of Islam because of the
exclusionary rule. The reason isn't that there are "handcuffs on the police." The reason is not enough police with
handcuffs. Effective law enforcement means more than
merely making the criminal justice process more efficient.
It means making it stronger. But more police-if that's part
of what an effective war on crime requires--means stronger controls on their behavior too.
Efficiency is not the only goal. Justice is another one, and
so is maintaining a free society. No one says that having
trials is efficient either. It would be a lot easier just to let
"law and order" forces shoot a suspect when they catch
him. That's what they used to do in Argentina. So far,
fortunately, no one is proposing that we do it here.
In the recent successful effort to achieve meaningful
reform of welfare, it was the left that had to swallow
hard and make some painful counterideological admissions-that dependence had indeed been fostered by wellintended programs. When it comes to crime, the situation
is reversed. If our approach to crime is ever to get serious, it
is the other side's tum to be the first to blink.
At the level of constitutional enforcement, clearer rules,
even overbroad ones-the kind that will inevitably generate a distressing amount of pain to individuals-nonetheless have a more positive net effect on the criminal justice
process than superficially tougher ones, overly fine-tuned,
that subsequently break down in practice. There are, to be
sure, plenty of "technicalities" that could go, but they're
mostly at the state court level.
As a man President Reagan has called a "national hero"
once told reporters with characteristic melodrama through
the window of his jeep, thousands of good Americans have
"died face down in the mud" to protect a defendant's
rights in the criminal justice process. Supreme Court justices should protect them too.
•
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Honorable Lewis F. Powell, Jr.
Associate Justice, Retired
Supreme Court of the United States
1 First Street, N. E.
Washington, D. C. 20543
Dear Justice Powell:
I am pleased to transmit for your review and consideration my draft
of the minutes of the ~ Commit~ e:s meeting on November 30. As in
the case of the last min
, my proce ure has been to try to record a very
complete version based on my notes with the understanding that it will be
easier for you to delete certain material than to flesh out an incomplete
account of the discussion.
At your convenience I look forward to hearing fro~ ou with any
changes in the minutes, a~ I shall await your direction Em.4rending them to
th'ecfcrriimiHee mefnber~
~
on. With kindest regards and best
wishes for the holiday season,
Sincerely,

~~
General Counsel
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JUDICIAL CONFERENCE AD H,OC COMMITTEE ON
CORPUS REVIEW OF d APITAL SENTEN
Minutes of the Meeting of November 30, 1988
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The Ad Hoc Committee on Federal Habeas Corpus Review of ~ pi~

nt~

held its second meeting at the Supreme Court Building, Washington, on November 30,
1988. Justice Lewis F. Powell, Jr., presided, and all members of the committee were
present. Also in attendance were Professor Albert Pearson of the University of Georgia
Law School, Hewitt Pate, Law Clerk to Justice Powell, and William R. Burchill, Jr.,
General Counsel, Administrative Office of the United States Courts.
Justice Powell opened the meeting by asking the committee's approval of the
minutes of its first meeting, held on September 16, 1988. Those minutes were approved
unanimously. Justice Powell then noted that the committee had received a legal
memorandum from Professor Pearson prepared incident to its discussions at the last
meeting. He called upon Professor Pearson to summarize the essence of the
memorandum.
Professor Pearson began by stating the need to refute any view that death penalty
habeas corpus petitions do not constitute a major burden on the Federal courts. While
habeas corpus cases account statistically for only about four percent of civil filings in
the United States district courts, it is evident that habeas corpus review of capital cases
is unique in its consumption of judicial time and resources. He noted that, in evaluating
the sources of this burden, concerns as to adequacy of legal representation are widely
perceived as a leading cause, although these concerns span the whole habeas corpus
jurisdiction and are not confined by any means to death penalty cases. Professor Pearson
suggested that increased empirical information would be desirable in order to document

-
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the extent and nature of the courts' problems in adjudicating capital habeas claims. Such
data would be helpful not only in documenting the degree of the problem and building
support for remedial steps but also in refuting the thesis of critics of reform, as
expressed in the recent National Law Journal article regarding the Ad Hoc Committee's
formation, that judges tend to be inimical to this category of their docket.
Professor Pearson then identified the following potential changes as possible
options to reduce the excess time and duplicative nature of Federal habeas review in
capital cases:

elimination of multiple opportunities for certiorari review at
disparate stages of the process;
design of a sequential system requiring complete disposition by
a United States court of appeals of all lower court review prior
to the opportunity to petition for certiorari;
provision of one automatic stay of execution to expedite
Federal habeas review, eliminating the current problems with
multiple applications for stay.
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are the creation of a statute of limitations upon state habeas review in Federal court and
the provision of counsel for state habeas petitioners under sentence of death, thus
enhancing the ability of the Federal courts to require timely and orderly processing of
their petitions. Professor Pearson urged, however, that the Ad Hoc Committee consider
other ideas, including that of Professor Daniel Meador to confine Federal habeas review
to the court of appeals level. His proposal is also premised upon the provision of
adequate counsel in the direct and collateral proceedings at the state level, resulting in a
relatively complete factual record for Federal collateral review and diminishing the need
for Federal evidentiary fact-finding.
Justice Powell then inquired of Judge Sanders as to the plans and schedule of the
American Bar Association task force on this issue. Judge Sanders responded that this
task force has now been formed under the co-chairmanship of Judge Alvin Rubin of the
Fifth Circuit and Chief Justice Malcolm Lucas of the California Supreme Court. It is a
ten-member group with three appointments remaining to be made, and it will have
available the reportorial services of Professor Ira Robbins of American University Law
School. Judge Sanders added that the ABA task force has been given an 18-month time
frame in which to make its report and has been asked to confine its efforts to the death
penalty habeas situation, although its original mandate had been broader. Of further
relevance to the timing of the Ad Hoc Committee's study, Justice Powell cited the
provisions of the recently enacted Anti-Drug Abuse Amendments of 1988, section 7323 of
which urges the Ad Hoc Committee to expedite filing its report and attempts to
facilitate expeditious congressional consideration thereof.
Judge Sanders then expressed the need for more empirical documentation of the
extent of the death penalty habeas corpus problem. He noted the wide variation between
the various state death penalty procedures as to when and how execution dates are fixed,

-
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setting the stage for Federal habeas review. At this point a general discussion took place
as to the practicality of any attempt to standardize the disparate state death penalty
procedures in the interest of avoiding last-minute review initiatives. The discussion
focued on (1) the early provision of counsel to assure full and fair consideration of
constitutional objections as promptly as possible, together with the possibility of a
statute of limitations to address late attacks based on ineffective assistance of counsel.
The discussion acknowledged that a statute of limitations cannot effectively bar late
attacks based upon newly emergent principles of law or newly discovered evidence.
Judge Clark stated that the key is to build a cooperative relationship between the
Federal Judiciary and state governments, addressing orderly procedures in the relatively
small universe of death penalty cases, and that this might even alleviate the need for a
statute of limitations. Judge Sanders agreed that more evidence will be necessary to
support the imposition of a Federal statute of limitations.
Judge Hodges then addressed and supported the idea of providing for one
automatic stay of state execution proceedings to enable a petitioner's resort to Federal
collateral review. He stated that such an automatic stay would reduce the public
perception of Federal judges deliberately exercising their discretion on issuance of stay
so as to frustrate state law and procedure. A discussion then took place as to the
difficulty of attracting and retaining quality lawyers to serve as counsel to defendants
confronting the death penalty. The consensus of the discussion was that the chronic
delays and absence of any certainty in time commitment when undertaking this category
of cases have deterred lawyers from volunteering a commitment which can extend over
many years and readily subject them to claims of ineffective assistance of counsel.
Justice Powell then returned the discussion to the question of needed data.
Judge Sanders suggested that it is necessary to determine the principal sources of delay

-
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in these proceedings and particularly whether delay typically occurs in the Federal
system or between the conclusion of state collateral proceedings and the institution of
Federal proceedings. He also raised the question of the role of exhaustion requirements
in propagating delay, the number of capital defendants who have counsel at the state
level, and the time it takes these cases to move through the state judiciary. The
question was then raised as to how to acquire this sort of data, and Professor Pearson
suggested that the attorneys general of the states leading in death penalty imposition
could be asked to provide it.
Judge Roney expressed the desirability to eliminate duplicative appeals and to
reduce death penalty cases to three distinct phases-direct review, state collateral
review, and Federal habeas review. Judge Hodges expressed support for allowing state
and Federal collateral review to proceed simultaneously.
Justice Powell then asked Professor Pearson to review the categories of empirical
data that would be needed and useful to fulfill the purposes delineated in the committee
discussion. Professor Pearson answered that what is needed in summary is the procedural
history of these cases, and he recited the following proposed specific data requests:

time consumed in state court;
time consumed in Federal court;
time consumed resulting from failure to comply with
exhaustion requirements;
the practice of each state as to willingness to waive exhaustion
compliance;
the practice of the state in providing counsel for collateral
review in capital cases;

-

-6-

an analysis of the reversal patterns of death sentences, i.e.,
how does each state define a reversal and at what stage do
reversals occur?

Justice Powell then proposed that the Ad Hoc Committee should communicate
with the state attorneys general in each of the states within the Fifth and Eleventh
Circuits to seek the categories of data outlined by Professor Pearson. The committee
agreed that this will be done. In summarizing the need for such data, Judge Clark noted
that it should inform the committee on the extent of needed Federal-state interaction or
whether the need for reform measures is primarily confined to the Federal phase of this
process.
The question was then raised whether Professor Pearson will need professional
assistance in collecting this data. He stated that the extent of needed assistance will
'

depend upon whether the data is presented by the state attorneys general in standardized
statistical form. He expressed the likely need for at least some statistical help, but it
was agreed that this must await his initial contact with the attorneys' general offices
after Justice Powell has made initial contact with them by letter formally requesting
cooperation. It was agreed that, for the present, this exercise will be confined to the six
states of the Fifth and Eleventh Circuits because they have an estimated one-half of all
death penalty cases and 90 percent of the executions. Professor Pearson noted that
California is the only other state with relatively comparable numbers in these categories.
Judge Roney then raised the question of devising a procedure for certification by
the states to the appropriate United States court of appeals of the Federal constitutional
issues implicit in a particular death sentence prior to the governor's signing of the death
warrant. Judge Roney urged that legislation to this effect be seriously considered.

-
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Judge Clark distributed a check-list type memorandum employed in the Southern
District of Alabama for death penalty habeas cases. He described it as a modified Rule
16 procedure with a pretrial order intended to expedite identification of issues and thus
foreclose repetitive Federal petitions.
Justice Powell noted that so far only Chief Judge Holloway of the Tenth Circuit
has responded to his request to all Judicial Conference members to comment upon the
Ad Hoc Committee's mission. Judge Holloway's letter focused upon the need to promote
consistent and effective legal representation for capital defendants. Justice Powell
stated that he will acknowledge Judge Holloway's letter. Justice Powell then reviewed
the remainder of the meeting agenda, noting that the determination to acquire additional
data would moot most of the remaining topics for present discussion. In particular, the
Anti-Drug Abuse Act provision affecting the Ad Hoc Committee had already been
discussed, a decision about public hearings was deferred in view of the expressed concern
about how to delineate the number of participants and assure the hearings' orderly
conduct, and it was agreed that the preparation of tentative recommendations remains
premature. Justice Powell urged the members to read the article by the late Judge
McGowan which had been distributed. Judge Clark raised the issue of possibly
establishing by procedural rule time limits upon various phases of capital habeas
proceedings and the establishment of priorities for the disposition of such cases. Judge
Clark clarified that he was not promoting this proposal, but Justice Powell directed that
it be placed on the agenda for further discussion at the next Ad Hoc Committee
meeting. Judge Sanders noted in this regard that nearly all preexisting statutory
priorities on judicial disposition of cases were repealed by Congress in 1984 (Public Law
No. 98-620, S 40l(a), 98 Stat. 3356), although habeas corpus cases remain a statutorily
defined priority under 28 U.S.C.

§

1657.
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In view of the committee's threshold decision to seek additional empirical

information, it was agreed that there is no possibility of submitting any final
recommendations to the Judicial Conference at its March 1989 meeting. Thus the
committee decided to schedule its next meeting for Monday, January 30, at the Supreme
Court Building in Washington. Finally, Justice Powell referred to a suggestion that the
Ad Hoc Committee participate in the upcoming Brookings Institution seminar on
relationships between Congress and the Judiciary, which is scheduled for April 6, 1989.
Justice Powell questioned the relevance of this meeting to the Ad Hoc Committee's
agenda, but it was decided to def er any decision on participation at the Brookings session
until the committee's January 30 meeting to determine whether its proposals are then
sufficiently developed to justify such participation. The committee then adjourned.
Respectfully submitted,

William R. Burchill, Jr.
General Counsel
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Professor Albert Pearson
School of Law
University of Georgia
A thens, Georgia 30602
Dear Al:
I'm sorry I missed the chance to visit with you and your wife in New Orleans this
past week.
I would like to respond to Justice Powell1s invitation to make suggestions concerned
with the gathering of data by our committee. The narrowed scope and time of the ABA
committee's work seems to me to indicate that we must proceed quickly and, I believe,
keep our recommendations in a very narrow vein concerned only with federal court
expedition.
Even though the intervals we need to focus on concern federal habeas corpus and
stays of exec:.ition, our data base must be set in the context of the overall periods from
sentence to execution. The N.\ACP Legal Defense Fund report appears to be accurate.
It give us the names of every person who has been executed, the date of execution, and
state. Our clerk has docl<et sheets that set out every event in every federal proceeding
in this circuit. This is readily available as to recent cases and all can be obtained within
a week to ten days if they have to be ordered from the Records Center. Most district
court records will have to be ordered out of the Records Center; however, I'm sure the
clerks will cooperate expediently.

If we decide to limit our data base to those executed since Furman, we will have
only 103 cases to dissect. Court records, combined with records available from the State
Attorneys General, ought to generate all relevant time frames in every case. While
explanation for delay may vary from case to case, the overall results should be
statistically significant and dependable.
It seems to me that building an adequate statistical base is essential to the
successful accomplishment of our purpose. Our clerk's office will help with our records
and with all Fifth Circuit district court records, too. If you agree we should assemble
such a base, please let me know how I can be of help.

Sincerely,

cc:

Justice Lewis F. Powell, Jr. ✓
Chief Judge Paul H. Roney
Chief Judge William Terrell Hodges
Acting Chief Judge Barefoot Sanders
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December 12, 1988

Honorable Lewis F. Powell, Jr.
Supreme Court of the United States
1 First Street, N.E.
Washington, D. C. 20543
Dear Justice Powell:
In connection with the work of the Ad Hoc
Committee on Federal Habeas, I want to bring to
your attention some work that we are doing here.
I believe that a considerable number of state
habeas corpus petitions are grounded on avoidable
errors by state court judges.
I am currently
engaged in a study to confirm this point; the
product of this study will be a presentation to a
meeting
of
California
judges
in
February.
Preliminarily, it appears that if the attention of
state court judges were directed to federal
appellate decisions in certain areas, non-frivolous
petitions could be reduced.
These areas may
include:
failure
to
give
certain
jury
instructions,
failure
to
admonish
jurors
sufficiently where improper evidence is offered or
there is prosecutorial misconduct, failure to
protect the jury against improper influence during
deliberations, failure to advise a defendant of the
full penal consequences of a guilty plea, failure
to protect defendant from incompetent counsel, and
failure to protect the defendant's right of

-

-

confrontation.
In addition, the failure of state
appellate courts to ground their denial of a writ
explicitly on a finding of waiver widens the scope
of review in the federal court.
I don't know whether these are matters of
interest to your committee.
In any event I will
keep you advised of the progress of our work.
Very truly yours,

l~0S:~
William W Schwarzer
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December 12, 1988

Re: Ad Hoc Committee on Federal
Habeas
Dear Lewis:
Thank you very much for your welcome letter . Chief Justice
Malcolm Lucas, of the California Supreme Court, is serving as cochairman of the ABA Committee, and I am sending him a copy of
your letter as well as of this response. The ABA Committee is
composed of the following:
Chief Justice Malcolm Lucas, Supreme Court of California , cochairman (California)
Judge Alvin B. Rubin, Fifth Circuit Court of Appeals, cochairman (Louisiana)
Justice Rosemary Barkette , Supreme Court of Florida (Florida)
Stephen Bright, Southern Poverty Law Center (Georgia)
Dean Talbot D'Alemberte, Dean Florida State University Law
School (Florida)
/

l--i---

John Greacen , Clerk, Fourth Circuit Court of Appeals
(Virginia)
William Hill, Assistant Attorney General, State of Georgia
(Georgia)
James Liebman, Columbia University, School of Law (New York)
Judge Barefoot Sanders, U.S. District Court , Northern
District of Texas (Texas)

-

-

Judge Donald Stephens, District Judge, North Carolina (North
Carolina)
Reporter:
Ira Robbins, American University, District of
Columbia.
As co-chairman of our Committee, I assure you that I will do
my utmost to avoid duplication of the work that your Committee is
doing and to cooperate fully with you and your Committee in every
way possible.
We are having our first (organizational) meeting in
Washington on December 19. One of the reasons why Chief Justice
Lucas and I invited Judge Barefoot Sanders to serve on the ABA
Committee--in addition to his otherwise splendid qualifications-was to provide a direct link between your committee and ours.
In
addition, Charles Clark and I have already discussed ways in
which we can minimize any duplication of research efforts.

I(

Janice and I are indeed looking forward to seeing you in New
) Orleans when the 5th and 11th Circuits meet in May.
It should be
~ a grand occasion.
With sincerest personal regards,
Very truly yours,

~
Honorable Lewis F. Powell, Jr.
Supreme Court of the United States
Washington, D.C.
20543
ABR/vb

cc

Chief Justice Malcolm Lucas
Honorable Robert D. Raven
Professor Ira Robins
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Dear Lewis,
I enclose a copy of a letter that
Stephen Markman, Assistant Attorney
General in the Justice Department, has
sent to me, along with the material
transmitted with the letter. I hope it
is of assistance to your committee.

3

Sincerely,
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THE UNIVERSITY OF GEORGIA
SCHOOL OF LAW

Decewner 1 3, 1 98 8

Th e Hono r abl e Lewis F . Powell
Associat e Justice, Retired
United States Supreme Court
Wa shington, DC 20543
Dear Justice Powell:
At t ached is my draft of the letter that we agreed to send t o
t he Attorneys General of Texas , Louisiana, Mississippi, Alabama,
Georgia and Florida requesting their assistance in getting the
p r ocedural histories of death penalty cases since Furman. Judges
Roney and Clark asked that you send them a copy of this letter
when you send it out so that they can use their influence, if
needed, to get a cooperative and prompt response.

I e xpect to be in contact wi th someone in each of the
offices that you contact and will began compiling information as
soon as I can . At this juncture, I am inclined to agree with
your suggestion that neither I nor the Committee members should
( be involved in basic data gathering. Let's take the procedural
h i story r eports that we get from ea½h Attorney General and glean
what we can about basic litigation patterns and sour ces of delay.
If we need to do more in this vein , perhaps we can get a separate
data gathering initiative going using the personnel at the AO's
of fic e.
Meanwhile, have a relaxed holiday season with your family
a nd try not to allow the concerns of t he Committee to intrude.
Sincerely,

fliM~

Alber t M. Pear s on
Professor of Law
AMP / khb

Athens, Georgia 30602
AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION INSTITUTION
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Dear Attorney General

A-~
As you may know, Chief
serve as chair of an ad

of the Judicial Conference

of the United States to

habeas

capital sentences.

1l

ice Rehnquist appointed me to

of

I n-. m-y .:k>e

recognize that this request may impose a burden on you and your
office, but the Committee knows of no other reliable source for
the information it seeks.

w../4-

Genera11y speaking, the Committee would like to know the
~

procedural history of each post-Furman death penalty case that
your office has handled.

We need this information in order to

determine how much time is spent at each stage of the death
penalty litigation process and ultimately to judge whether the
time is justified.

If you are willing to assist the Committee in

this manner, please let me know as soon as possible.

In the

meantime, advise Professor Albert M. Pearson of the University of
Georgia Law School of your willingness to cooperate as well.
can be reached at (404) 542-5187 or 542-4241.

He

He will provide

you with a more detailed description of our information needs and
perhaps can consult with someone in your office on an ongoing
basis.
I hope to hear from you soon.

'

-

December 15, 1988

Ad Hoc Committee on Federal Habeas

Dear Attorney General Butterworth:
As you may know, Chief Justice Rehnquist appointed
me to chair an Ad Hoc Committee of the Judicial Conference
of the United States to study federal habeas corpus review
of capital sentences.
This, of course, is a subject of special interest to states such as yours that have had extensive experience with the death penalty.
At a recent meeting, the Committee authorized me to
write to each of the Attorneys General in the Fifth and
Eleventh Federal Circuits expressing the hope that you, with
your experienced staff, can provide information we think is
necessary.
In brief summary, we would like to know the procedural history of the post-Furman cases from your state in
which defendants have been sentenced to capital punishment.
We hope your records will provide information as to the extent and cause of delay at each stage of post-conviction
litigation.
For example, our impression is that defendants
on death row often do not institute litigation until an execution date is set.
Delay may also occur at each successive
stage of the process in both state and federal systems, including sometimes as many as three trips to the Supreme
Court. We request your assistance because we know of no
other reliable source for data on the probable sources of
delay.
Professor Albert M. Pearson of the University of
Georgia Law School (who has had considerable experience with
capital punishment cases) is serving as Reporter to our Committee.
If you and your staff will assist our Committee as
above suggested, please advise Professor Pearson with copies
to me and members of the Committee named below.
Professor
Pearson can be reached as 404-542-5187 or 542-4241.
He can
provide you with a more detailed description of our needs,

-
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and will be available personally to visit with appropriate
members of your staff.
As we are working under some time constraints, I
would be grateful to hear from you at a fairly early date.
Sincerely,

Hon. Robert Butterworth
Attorney General of Florida
State Capitol
Tallahassee, FL 32399
lfp/ss
cc:
Chief Justice William H. Rehnquist
Hon. Paul H. Roney
Hon. Charles Clark
Hon. Barefoot Sanders
Hon. William Terrell Hodges
Professor Albert M. Pearson
William L. Burchill, Jr., Esquire
Noel J. Augustyn, Esquire

2.
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A similar letter was sent to the following:
Hon. Michael J. Bowers
Attorney General of Georgia
132 State Judicial Building
Atlanta, GA 30334
Hon. Don Siegelman
Attorney General of Alabama
State House
11 South Union St.
Montgomery, AL 36130
Hon. Michael C. Moore
Attorney General of Mississippi
PO Box 220
Jackson, MS 39205
Hon. William J. Gustie, Jr.
Attorney General of Louisiana
2-3-4 Loyala Building
New Orleans, LA 70112
Hon. Jim Mattox
Attorney General of Texas
PO Box 12548
Capital Station
Austin, TX 78711

-
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ROBERT A. BUTTERWORTH

f

ATTORNEY GENERAL OF FLORIDA
THE CAPITOL
TALLAHASSEE, FLORIDA 32399- 1050

.,L
DEC 2 7 1983

\
December 22 , 1988

The Honorable Lewis F. Powell, Jr.
Justice of the Supreme Court, Retired
Supreme Court of the United States
Washington, D.C.
20543
Re:

Ad Hoc Committee on Federal Habeas

Dear Justice Powell:
Thank you for your recent letter concerning the Ad
Hoc Committee of the Judicial Conference of the
United States to study federal habeas corpus review
of capital sentences.
My staff and I will be most happy to provide information from our records reflecting the procedural
history of post-Furman cases in Florida in which
defendants have been sentenced to capital punishment. By Separate letter, I am communicating with
Professor Albert M. Pearson, the Reporter of your
Committee.
I wish to assure you that my staff will make every
effort to assist you and the Committee in this
important study.

1

~

Robert A. Butterworth
Attorney General
RAB/dal

---
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THE UNIVERSITY OF GEORGIA

DEC 1 t, 1988

A--

SCHOOL OF LAW

December 14, J9d8

The Honorable J11stice Lewis F. Powell

Associate Justice, Retired
United States Supreme Court
Washington, DC 20543
Dear Justice Powell ,
About a week ago, Chief J u stice Ben Overton uf the Florida
Supreme Court c ontacted me and invited me to come to Orlando on
~anuary 24 to speak to the meeting of the National Conference of
State Chief Justices. As you know, Chief Judge Roney is going to
be at that meeting.
Chief Justice Overton would also like for me
to attend. Would you be willing to authorize me to go to Orlando
~nd to allow me to be reimbursed by the AO's Office?

I will be working at the law school in Athens throughout the
holidays and you can get a message to me through the law school.

?;_FrT~

Albert
Pearson
Professor of Law
AMP/khb

Athens, Georgia 30602
AN EQUAL OPPORTUNITY/ AFFIRMATIVE ACTION INSTITUTION
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TENTH CIRCUIT
POST OFFICE Box

1767

OKLAHOMA CITY , OKLAHOMA

73101

WILLIAM J. HOLLOWAY, JR.
CHIEF JUDGE

HJ/,--~-

TELEPHONE

December 16, 1988

405 / 231-4866

FTS

Honorable Lewis F. Powell, Jr.
Associate Justice, Retired
Supreme Court of the United States
Washington, D. c. 20543
Dear Justice Powell:
I would like to express my warm good wishes to you and
Mrs. Powell, and all your family, for a very fine Christmas
and a healthy and prosperous New Year. We hope that it will
bring the opportunity of visits with you.
It was kind of you to send me your good letter about my
concerns on the death penalty study recently, and I am
grateful for your forwarding my comments to the other
Committee Members and your staff. All of our Judges surely
admire and respect you greatly and we send our genuine good
wishes for the coming year.
Respectfully,

~

Wm. J. Holloway, Jr.
WJH:kw
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DEPUTY DIREC1DR

WILLIAM R. BURCHILL, JR.
GENERAL COUNSEL

December 16, 1988

MEMORANDUM TO THE AD HOC COMMITTEE ON FEDERAL HABEAS
CORPUS REVIEW OF CAPITAL SENTENCES
I am pleased to transmit t~ 9f our last meeting on
Nov~ mber 30. Justice Powell has reviewed ~nese minutes in draft and
asked me to distribute them at thi's--time
I look forward to seeing you at our next meeting here in Washington
on January 30. With best wishes for the Holidays.

~~
Attachment
cc:

Chief Justice of the United States
Mr. Noel J. Augustyn
Professor Albert M. Pearson

-

-

JUDICIAL CONFERENCE AD HOC COMMITTEE ON HABEAS
CORPUS REVIEW OF CAPITAL SENTENCES
Minutes of the Meeting of November 30, 1988

The Ad Hoc Committee on Federal Habeas Corpus Review of Capital Sentences
held its second meeting at the Supreme Court Building, Washington, on November 30,
1988. Justice Lewis F. Powell, Jr., presided, and all members of the committee were
present. Also in attendance were Professor Albert Pearson of the University of Georgia
Law School, Hewitt Pate, Law Clerk to Justice Powell, and William R. Burchill, Jr.,
General Counsel, Administrative Office of the United States Courts.
Justice Powell opened the meeting by asking the committee's approval of the
minutes of its first meeting, held on September 16, 1988. Those minutes were approved
unanimously. Justice Powell then noted that the committee had received a legal
memorandum from Professor Pearson prepared incident to its discussions at the last
meeting. He called upon Professor Pearson to summarize the essence of the
memorandum.
Professor Pearson began by stating the need to refute any view that death penalty
habeas corpus petitions do not constitute a major burden on the Federal courts. While
habeas corpus cases account statistically for only about four percent of civil filings in
the United States district courts, it is evident that habeas corpus review of capital cases
is unique in its consumption of judicial time and resources. He noted that, in evaluating
the sources of this burden, concerns as to adequacy of legal representation are widely
perceived as a leading cause, although these concerns span the whole habeas corpus
jurisdiction and are not confined by any means to death penalty cases. Professor Pearson
suggested that increased empirical information would be desirable in order to document

-
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the extent and nature of the courts' problems in adjudicating capital habeas claims. Such
data would be helpful not only in documenting the degree of the problem and building
support for remedial steps but also in refuting the thesis of critics of reform, as
expressed in the recent National Law Journal article regarding the Ad Hoc Committee's
formation, that judges tend to be inimical to this category of their docket.
Professor Pearson then identified the following potential changes as possible
options to reduce the excess time and duplicative nature of Federal habeas review in
capital cas~s:

elimination of multiple opportunities for certiorari review at
disparate stages of the process;
design of a sequential system requiring complete disposition by
a United States court of appeals of all lower court review prior
to the opportunity to petition for certiorari;
provision for an automatic stay of execution on first petition
for Federal habeas review to eliminate the need for individual
review of stay applications.

At this point Justice Powell raised the question whether these conclusions extend
beyond the Chief Justice's charge to the Ad Hoc Committee and might present too large
an undertaking for change. Justice Powell noted that some commentators have
suggested the desirability of eliminating dual Federal-state collateral review, as has
occurred in the District of Columbia through the D.C. Court Reorganization Act of 1970,
but questioned whether such an objective is beyond the Ad Hoc Committee's mandate.
Professor Pearson in response stated that the Chief Justice's primary expressed interests

-
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are the creation of a statute of limitations upon state habeas review in Federal court and
the provision of counsel for state habeas petitioners under sentence of death, thus
enhancing the ability of the Federal courts to require timely and orderly processing of
their petitions. Professor Pearson urged, however, that the Ad Hoc Committee consider
other ideas, including that of Professor Daniel Meador to confine Federal habeas review
to the court of appeals level. His proposal is also premised upon the provision of
adequate counsel in the direct and collateral proceedings at the state level, resulting in a
relatively complete factual record for Federal collateral review and diminishing the need
for Federal evidentiary fact-finding.
Justice Powell then inquired of Judge Sanders as to the plans and schedule of the
American Bar Association task force on this issue. Judge Sanders responded that this
task force has now been formed under the co-chairmanship of Judge Alvin Rubin of the
Fifth Circuit and Chief Justice Malcolm Lucas of the California Supreme Court. It is a
ten-member group with three appointments remaining to be made, and it will have
available the reportorial services of Professor Ira Robbins of American University Law
School. Judge Sanders added that the ABA task force has been given an 18-month time
frame in which to make its report and has been asked to confine its efforts to the death
penalty habeas situation, although its original mandate had been broader. Of further
relevance to the timing of the Ad Hoc Committee's study, Justice Powell cited the
provisions of the recently enacted Anti-Drug Abuse Amendments of 1988, section 7323 of
which urges the Ad Hoc Committee to expedite filing its report and attempts to
facilitate expeditious congressional consideration thereof.
Judge Sanders then expressed the need for more empirical documentation of the
extent of the death penalty habeas corpus problem. He noted the wide variation between
the various state death penalty procedures as to when and how execution dates are fixed,
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setting the stage for Federal habeas review. At this point a general discussion took place
as to the practicality of any attempt to standardize the disparate state death penalty
procedures in the interest of avoiding last-minute review initiatives. The discussion
focued on (1) the early provision of counsel to assure full and fair consideration of
constitutional objections as promptly as possible, together with the possibility of a
statute of limitations to address late attacks based on ineffective assistance of counsel.
The discussion acknowledged that a statute of limitations cannot effectively bar late
attacks based upon newly emergent principles of law or newly discovered evidence.
Judge Clark stated that the key is to build a cooperative relationship between the
Federal Judiciary and state governments, addressing orderly procedures in the relatively
small universe of death penalty cases, and that this might even alleviate the need for a
statute of limitations. Judge Sanders agreed that more evidence will be necessary to
support the imposition of a Federal statute of limitations.
Judge Hodges then addressed and supported the idea of providing for one
automatic stay of state execution proceedings to enable a petitioner's resort to Federal
collateral review. He stated that such an automatic stay would reduce the public
perception of Federal judges deliberately exercising their discretion on issuance of stay
so as to frustrate state law and procedure. A discussion then took place as to the
difficulty of attracting and retaining quality lawyers to serve as counsel to defendants
confronting the death penalty. The consensus of the discussion was that the chronic
delays and absence of any certainty in time commitment when undertaking this category
of cases have deterred lawyers from volunteering a commitment which can extend over
many years and readily subject them to claims of ineffective assistance of counsel.
Justice Powell then returned the discussion to the question of needed data.
Judge Sanders suggested that it is necessary to determine the principal sources of delay
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in these proceedings and particularly whether delay typically occurs in the Federal
system or between the conclusion of state collateral proceedings and the institution of
Federal proceedings. He also raised the question of the role of exhaustion requirements
in propagating delay, the number of capital defendants who have counsel at the state
level, and the time it takes these cases to move through the state judiciary. The
question was then raised as to how to acquire this sort of data, and Professor Pearson
suggested that the attorneys general of the states leading in death penalty imposition
could be asked to provide it.
Judge Roney expressed the desirability to eliminate duplicative appeals and to
reduce death penalty cases to three distinct phases-direct review, state collateral
review, and Federal habeas review. Judge Hodges expressed support for allowing state
and Federal collateral review to proceed simultaneously.
Justice Powell then asked Professor Pearson to review the categories of empirical
data that would be needed and useful to fulfill the purposes delineated in the committee
discussion. Professor Pearson answered that what is needed in summary is the procedural
history of these cases, and he recited the following proposed specific data requests:

time consumed in state court;
time consumed in Federal court;
time consumed resulting from failure to comply with
exhaustion requirements;
the practice of each state as to willingness to waive exhaustion
compliance;
the practice of the state in providing counsel for collateral
review in capital cases;

-
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an analysis of the reversal patterns of death sentences, i.e.,
how does each state define a reversal and at what stage do
reversals occur?

Justice Powell then proposed that the Ad Hoc Committee should communicate
with the state attorneys general in each of the states within the Fifth and Eleventh
Circuits to seek the categories of data outlined by Professor Pearson. The committee
agreed that this will be done. In summarizing the need for such data, Judge Clark noted
that it should inform the committee on the extent of needed Federal-state interaction or
whether the need for reform measures is primarily confined to the Federal phase of this
process.
The question was then raised whether Professor Pearson will need professional
assistance in collecting this data. He stated that the extent of needed assistance will
depend upon whether the data is presented by the state attorneys general in standardized
statistical form. He expressed the likely need for at least some statistical help, but it
was agreed that this must await his initial contact with the attorneys' general offices
after Justice Powell has made initial contact with them by letter formally requesting
cooperation. It was agreed that, for the present, this exercise will be confined to the six
states of the Fifth and Eleventh Circuits because they have an estimated one-half of all
death penalty cases and 90 percent of the executions. Professor Pearson noted that
California is the only other state with relatively comparable numbers in these categories.
Judge Roney then raised the question of devising a procedure for certification by
the states to the appropriate United States court of appeals of the Federal constitutional
issues implicit in a particular death sentence prior to the governor's signing of the death
warrant. Judge Roney urged that legislation to this effect be seriously considered.
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Judge Clark distributed a check-list type memorandum employed in the Southern
District of Alabama for death penalty habeas cases. He described it as a modified Rule
16 procedure with a pretrial order intended to expedite identification of issues and thus
foreclose repetitive Federal petitions.
Justice Powell noted that so far only Chief Judge Holloway of the Tenth Circuit
has responded to his request to all Judicial Conference members to comment upon the
Ad Hoc Committee's mission. Judge Holloway's letter focused upon the need to promote
consistent and effective legal representation for capital defendants. Justice Powell
stated that he will acknowledge Judge Holloway's letter. Justice Powell then reviewed
the remainder of the meeting agenda, noting that the determination to acquire additional
data would moot most of the remaining topics for present discussion. In particular, the
Anti-Drug Abuse Act provision affecting the Ad Hoc Committee had already been
discussed, a decision about public hearings was deferred in view of the expressed concern
about how to delineate the number of participants and assure the hearings' orderly
conduct, and it was agreed that the preparation of tentative recommendations remains
premature. Justice Powell urged the members to read the article by the late Judge
McGowan which had been distributed. Judge Clark raised the issue of possibly
establishing by procedural rule time limits upon various phases of capital habeas
proceedings and the establishment of priorities for the disposition of such cases. Judge
Clark clarified that he was not promoting this proposal, but Justice Powell directed that
it be placed on the agenda for further discussion at the next Ad Hoc Committee
meeting. Judge Sanders noted in this regard that nearly all preexisting statutory
priorities on judicial disposition of cases were repealed by Congress in 1984 (Public Law
No. 98-620, S 40l(a), 98 Stat. 3356), although habeas corpus cases remain a statutorily
defined priority under 28 U.S.C.

§

1657.
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In view of the committee's threshold decision to seek additional empirical

information, it was agreed that there is no possibility of submitting any final
recommendations to the Judicial Conference at its March 1989 meeting. Thus the
committee decided to schedule its next meeting for Monday, January 30, at the Supreme
Court Building in Washington. Finally, Justice Powell ref erred to a suggestion that the
Ad Hoc Committee participate in the upcoming Brookings Institution seminar on
relationships between Congress and the Judiciary, which is scheduled for April 6, 1989.
Justice Powell questioned the relevance of this meeting to the Ad Hoc Committee's
agenda, but it was decided to def er any decision on participation at the Brookings session
until the committee's January 30 meeting to determine whether its proposals are then
sufficiently developed to justify such participation. The committee then adjourned.
Respectfully submitted,
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William R. B u r f n ' ~ '
General Counsel
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December 17 ,

1qas

Ad Hoc Committee on Federal Habeas

Dear Charles :
Thank you for your letter of December 12 that
reached me just a day after my letter to the Attorneys General of the six states .
Your letter is quite helpful , and I believe it is
consistent with my Jetter to the state Attorneys General .
It is good to know that your own Clerk's Office has excellent records that will be pertinent .
Sincerely,

Hon . Charles Clark
Chief Judge
United States Court of Appeals
for the Fifth Circuit
P . o. Drawer 22]9
Jackson, Mississippi 39225-2219
lfp/ss
cc:

Professor Albert M. Pearson
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December 17, 1988

Ad Hoc Committee on Federal Habeas

Dear Judge Schwarzer:
Thank you for your thoughtful letter of December
12.
I note the study you have underway, and that you will
make a presentation to a meeting of California judges in
February.
I
the result
could send
mittee and
dresses.

am sure that our Committee will be interested in
of your study.
If it is convenient, perhaps you
a copy of your study to the members of our Comto our Reporter.
I enclose their names and ad-

I hope to have the pleasure of meeting you.
Sincerely,

Hon. William w. Schwarzer
United States District Judge
480 Golden Gate Avenue
San Francisco, California 94102
lfp/ss
Enc.

-

Decem~er 17, 1988

Ad Hoe Committe:-~ on ,..ede-ral Habe-as

D~a: .r" l :
~~~n~

you for your l~tter of the 14th.

1 will be hctppy to auchorize you co attend the Orl.rrndo co!"!f,1r,1nc~.
rn,Jt>c,d , since I am unable to attend , it
woul<: t:·e ,,..,.uite ,Hdpful

ror vou to b~ there with Cluef Juaqe

Hoa,:y .
Sincen.dy,

Protes3or A1~ert M. Pearson
Scli-':->OJ of- Law
Univ0:s1ty o( GP0rg1n
,\th~n.r.;, Ci<?C•n; i i1 30602

.'. •·:)/S"
cc:

Hon . Paul H .

Ron_..y

Hon . L. Ralph Mecham

OFFICE OF Tlrn
ATlORNEY GENERAL

-

-

DON SJEGELMAN
ATTORNEY GENERAL
MONTGOMERY, ALABAMA

36130

(205) 261-7400

STATE OF ALABAMA

DEC 2 7 1988

December 23, 1988

Justice Lewis F. Powell, Jr.
Supreme court of the United states
Washington, D.C.
20543
Re:

Ad Hoc Committee on
Federal Habeas

Dear Justice Powell:
Having been concerned for some time about delay in review
of capital cases, I am delighted that your committee is
studying the problem.
Assistant Alabama Attorney General Ed Carnes has been head
of this office's capital litigation efforts for nine years. No
one else knows more about post-conviction review of Alabama
capital cases than he does. He shares my concern about the
problem of delay, and he has compiled some relevant data about
it.
I have designated Ed to be my liason with your committee.
Professor Pearson can reach him at (205) 261-7408.
One of the things that Ed Carnes has done is compile a
data sheet of post-Furman capital punishment statistics that
includes information about the period of time between the
capital murder and the execution in each of the post-Furman
executions to date. The information on the data sheet is kept
on computer and is updated immediately after each execution.
I
have enclosed a copy of the latest data sheet and an
accompanying execution chart for whatever use you deem
appropriate.

-

-

Justice Lewis F. Powell, Jr.
December 23, 1988
Page TWO

Both Ed Carnes and I are anxious to assist you and
Professor Pearson in every possible way.

DS/EC/jaf

Enclosure
cc:

0766t

Chief Justice William H. Rehnquist
Hon. Paul H. Roney
Hon. Charles Clark
Hon. Barefoot sanders
Hon. William Terrell Hodges
Professor Albert M. Pearson
William L. Burchill, Jr., Esquire
Noel J. Augustyn, Esquire

DEC 2 9 1988

-

-

fflqe ~epnrtmeut of 1J1tfu
~rate of ®eorgin

J\tlttttitt

132 STATE JUDICIAL BUILDING

30334

MICHAEL J . BOWERS

~C--

TELEPHONE (404) 656- 3300

ATTORNEY GENERAL

FAX (404) 651 -9148

I

December 28, 1988

Mr. Justice Lewis F. Powell, Jr., Retired
The Supreme court of the united states
Supreme court of the United States Building
1 First Street
Washington, D. C. 20543
Re:

•

Ad Hoc committee on Federal Habeas.

j

Dear Justice Powell:
I am in receipt of your letter of December 15, 1988, requesting
procedural histories of post - Furman cases from the State of
Georgia in which defendants have been sentenced to capital
punishment.
I have instructed the members of the Criminal
Division of this office who have access to this material to
cooperate fully in providing you with the requested
information.
To that end , Senior Assistant Attorney General
Susan Boleyn has contacted Professor Albert M. Pearson of the
University of Georgia Law School who is serving as a reporter
to your committee and has consulted with him about specific
information which would be of benefit to the committee.
This office will be compiling that information and forwarding
it to Professor Pearson at the earliest possible time.
we are
aware of the time constraints under which the committee is
working and will do all that we can to expedite this matter.
Please let us know if we can be of further service to the
committee in this or any other matter .
Sincerely,

--m~~
1
MICHAEL J. 1-WERS
Attorney

GfJ~~al

MJB/SVB/bh

•
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December 28, 1988

Ad Hoc Committee on Federal Habeas

Dear General Siegelman:
Thank you for your letter of December 23 advising
that you and your office, and particularly Ed Carnes, will
cooperate fully with our Committee. We will benefit from
this as Alabama is a state that has had experience - far
more than one would like - with the delay in the capital
punishment cases.
I note that you have sent copies of your letter to
all of the appropriate people, and thank you for your
thoughtfulness.
It is good to know that you have maintained
detailed statistics on the capital cases in Alabama.
I am
impressed by Ed Carnes' data sheet and chart.
Sincerely,

Hon. Don Siegelman
Attorney General of Alabama
Montgomery, Alabama 36130
lfp/ss
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December 28, 1988

Ad Hoc Committee on Federal Habeas

Dear General Butterworth:
A brief note to thank you for your letter, and a
copy of your letter to Al Pearson, Reporter of the Committee.
As you state, the subject of our study is a serious
problem. We will be happy to have your cooperation and assistance.
I send best wishes.
Sincerely,

Hon. Robert A. Butterworth
Attorney General of Florida
The Capitol
Tallahassee, Florida 32399-1050
lfp/ss

-

December 29 , 1988

~emo to Marshal ' s Office :

Please reserve the Lawyers r.ounge for a meeting of
Commit t ee on Federal Habeas at 9 : 30 4 . m., on Mon-

the Ad Hoc

day , January 30 .

I expect the meeting to be over before

lunch time .

L. F . P ., Jr .
~$

-

December 30, 1988

Ad Hoc Committee on Federal Habeas

Dear General Bowers:
Thank you for your letter of December 28.
The Committee will particularly appreciate the full cooperation of
your office as Georgia has been in the forefront in maintaining information on the capital cases from your state.
As Al Pearson is close by, this also will facilitate cooperation.
I ask a personal question.
In World War II I was a
combat intelligence officer in the Air Force.
During the
African campaign I worked closely with Harry Bowers, a major
at that time and a respected officer, who was later killed.
Harry was from the same Georgia county in which President
Carter and Griff Bell were born.
By chance, are you related?
I send best wishes.
Sincerely,

Hon. Michael J. Bowers
Attoreny General
State of Georgia
132 State Judicial Building
Atlanta, Georgia 30334
lfp/ss

