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MEMORANDUM

TO: Habeas Committee File _
FROM: Hew
RE: Stef Cassella

Stef Cassella, counsel to the Senate Judiciary Commit-
tee called to inquire about the Ad Hoc Committee on Federal
Habeas Review of Capital Sentences. In response to his
questic s I provided the names of the Committee members and
a general description of the Committee’s task. Cassella
seemed most interested in knowing when a report was 1likely
to be completed, and I told him that a date had not been
set.

In response to my questions on the provisions in the
Anti-Drug Abuse Act concerning the Committee, Cassella said
that the basic effect of the provision would be to require
Joe Biden to introduce some habeas reform legislation, which
he has been reluctant to do. Whatever bill is introduced by
Biden or by Strom Thurmond will be discharged from Committee
and be voted on by the Senate. The House is not bound to do
anything. Cassella said that any proposal would have been
"buried" by former House Judiciary Committee Chairman Rodi-
no, but that the new chairman, Jack Brooks of Texas, favors
the death penalty and may be open to proposals for habeas

reform.



MEMORANDUM

TO: Justice Powell January 3, 1989
FROM: Hew
RE: Habeas Committee —-- John Daly

John Daly from the Washington office of the State of
Florida called with general inquiries on the Committee,
which I answered. He was particularly interested in whether
the Committee would be receiving public testimony, the pro-
jected date of the Committee’s report, and the effect of the
provisions of the Anti-Drug Abuse Act.

I informed Daly that Prof. Pearson had communicated
with the AG'’s offices in the CA5 and CAll states. Daly
stated that Florida has a Democratic AG and a Republican
governor (Martinez), and implied that communication was not
the best between the two offices. Gov. Martinez is very
interested in habeas reform, and asks that the Committee
advise him separately if there will be an opportunity to
present testimony.
address:

John Daly

Florida washington Office,
Hall of States, Suite 287
444 N. Capital st.

Washington, DC 20001
624-5885



lfp/ss 01,05/89 COMM SALLY-POW

Ad Hoc Committee on Federal Habeas

MEMO TO FILE:

Judge Robert Huntley of the Idaho Supreme Court
called me today. He previously had expressed an interest in
the work of our Committee, and we have a letter from him in
the file.

In our discussion today he stated that his primary
interest was administrative. He has been studying (collect-
ing information) the causes of delay in state courts primar-
ily at the trial level. He characterizes the problem as
"gross inefficiency". He cited the case of a state court
judge in a capital case who failed for 17 months to enter a
routine order.

I advised him that our mandate was limited to re-
petitive habeas review, particularly in the federal courts.
But I responded affirmatively when he asked whether our com-
mittee would like to have the benefit of his research. I

suggested that he a copy to Al Pearson.

L.F.P., Jr.

SS












OFFICE OF THE
ATTORNEY GENERAL
DoN SIEGELMAN

ATTORNEY GENERAL

MONTGOMERY, ALABAMA 36130
(205) 2617400

PR th |
AN

January 12,

Professor Albert M. Pearson
School of Law

University of Georgia
Athens, GA 30602

Dear Professor Pearson:

Enclosed, as we dis
relating to the work of
These materials include
Court and federal appell
capital cases, with the ...,

- 83 e e

1989

v various materials
n Federal Habeas.
jtates Supreme

.n post-Furman
those which have

not yet made the Federal Second Reporter advance sheets,

The decisions list is provided to you in two formats.
First, there is a computer printout of the decisions listed
alphabetically by case name with the citation at which each

decision appears,
citation,

but with no subsequent case history
Also enclosed are lists in typewritten page format

of the decisions by federal circuit with subsequent case

history supplied.

These lists, which contain 596 decisions, are drawn from a
computer program which I use to keep up with all the
post-Furman federal appellate court holdings in capital cases.

Note that .ae lists are of decisi-ns rather than cases.

For

example, where a post-Fnrman capi.al case resulted in a panel

decision, an en banc uscisivn,
separate citation, for that case.
every published federal appellate
case that I have been able to loc
into my computer system. I belie
99% complete.

In using the case lists, you
digit number to the left of each
is simply a computer number which

and a Supreme Court decision
there will be a total of three de-

isions, each with its

What the lists represent are
court decision in a capital
te, read, and plug its issues
2 the lists to be at least

should ignore the one to four
isted decision. That number
I use to program the cases

and issues which they address int. my computer.



Professor Albert M. Pearson
January 12, 1989
Page Two

Also enclosed, as you requested, is a complete procedural
history in chronological order for each of the three Alabama
cases which have gone through to execution in the post-Furman
era. If the execution which we have scheduled for later cuio
month occurs, I will send you a chronological history for that
case, also.

By copy of this letter, I am informing the committee
members of the materials being transmitted to you, but due to
the bulk of those materials, I have not enclosed copies for
each of the committee members., However, I will glady do so
should any of the members desire them.

Please let me know what else I can do to assist you and
the committee in your important work.

Sincerely,

EA Lormas—

ED CARNES
Assistant Attorney General

EC/jaf
Enclosures

cc: Chief Justice William H. Rehnquist
Justice Lewis F. Powell, Jr.
Hon. Paul H. Roney
Hon. Charles Clark
Hon. Barefoot Sanders
Hon. William Terrell Hodges
William L. Burchill, Jr. Esquire
Noel J. Augustyn, Esquire
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the common interest of state and federal judges in reducing the
incidence of meritorious habeas petitions.

Because of time and space constraints, this memorandum is
not exhar tive. It covers the taking of guilty pleas,
evidentiary rulings, some aspects of the right to counsel, jury
instructions, exposure of jurors to extrinsic evidence, and
prosecutorial misconduct. Some issues, such as jury selection,
ineffective assistance of counsel, competency to stand trial,
vindictive sentencing, double jeopardy, and mistrial motions, are
not covered. The main objective in selecting case citations was
to find clear statements of rules and representative fact

patterns, not to cite every case on point.

I. GUILTY PLEAS

A guilty plea forecloses all grounds for habeas corpus
relief except that the plea itself is not voluntary and
intelligent.' If the defendant is fully aware of the direct
penal consequences of his plea, including the significance of any
commitments made to him by the court, the prosecutor, or his own
attorney, then the plea is valid unless it is induced by threats,
misrepresentations, mistake, or unenforceable or unethical

2 If the defendant pleads guilty on the advice of

promises.
counsel, the plea is voluntary unless counsel was ineffective.?

If the defendant waived his right to counsel, that waiver itself

' Tollet v. Henderson, 411 U.S. 258, 267 (1973).

»-ady v. United States, 397 U.S. 742, 755 (1970).

* Hill -~ Tockhart, 474 U.S. 52, 56 (1985).

2



must have been voluntary and intelligent.

A habeas court determines whether a plea was voluntary and
intelligent based on a review of the entire record, especially
the record of the plea proceeding. Therefore, the making of aﬁ
accurate and complete record of the proceeding is vital.* The
representations made by the defendant, his attorney, and the
prosecutor at such a proceeding, as well as any findings made by
the judge accepting the plea are presumed to be true and will
generally be accepted by the habeas court at face value.’

Pre-plea questioning by the court on the record should cover
the following matters: that the defendant is mentally competent
and not under the effects of drugs or alcohol;® that the
defendant understands the relevant law in relation to the facts;’
that the defendant understands the charge against him and the

8

elements that the state must prove;” and that a sufficient

9 The court should also ask

factual basis exists for the plea.
the defendant, his attorney, and the prosecutor what promises

have been made to the defendant as part of the plea agreement.

See Boyki- v. Alabama, 395 U.S. 238, 243-44 (1969).

Blackledge v. Allison, 431 U.S. 63, 73-74 (1977).

See Brady v. United States, 397 U.s. 742, 756 (1970).

7 e~~ McC~~thy v. U~‘ted States, 394 U.S. 459, 466 (1969).

8 See Henderson v. Morgan, 426 U.S. 637, 647 (1976) (guilty

plea invalid because defendant unaware that intent to kill is
necessary element of second degree murder).

° fThe deféndant need not admit that he committed the crime

charged if there is otherwise a sufficient factual basis to
support the plea. North Carolina v. Alford, 400 U.S. 25, 32
(1970) .




And the court should make sure that the defendant understands
that, although the prosecution is bound by the agreement, the
court is not bound and is free to exercise its judgment in
imposing sentence.
The court must inform the defendant of the direct penal
consequences of pleading guilty.10 Direct consequences include
* the giving up of the constitutional rights against

compulsory self incrimination, to trial by jury, and to
call and confront witnesses;

* the maximum and, where applicable, the minimum punishment

provided by law;'
* a mandatory parole term” or ineligibility for parole;“
* restitution; and
* anything within the discretion of the sentencing judge.1
Under current law, the court need not inform the defendant
of the indirect consequences of pleading guilty, although in

cases where they are significant it is well to include them.

Indirect consequences include

Brady v. United Stat-~—~. 397 U.S. 742, 755 (1970).

10

" see Boykin v. Alabama, 395 U.S. 238, 243 (1969).

12 r-jted States ex rel. Pebwor+* v. Conte, 489 F. 2d 266,
267 (9th uir. 1974).

13 Aasvtnw vy, McCarthy, 806 F.2d 1373, 1375 (9th cir. 1986)
(considering cal. Penal Code § 3000), cert. denied, 108 S. Ct.
198 (1987).

14

Munich v. T"=*+~d _States, 337 F.2d 356, 361 (9th Cir.
1964), overruled or —~tner grounds, Heiden v. United Sta*-~~, 353
F.2d 53 (9th Cir. 1vo5).

15

m~rre'r 7. Estelle, 842 F.2d 234, 236 (9th Cir. 1988).

4



* the possibility that sentences may run consecutively:16
* the possibility of early release;17

* the possibility that parole may be revoked; '®

* the possibility that the defendant may be deported;19
* civil tax liability;%

* the possibility of an undesirable military discharge;21

* the possibility of civil commitment ;%

* the possibility that a juvenile may later be sentenced as
an adult if youth authorities determine that he is not
amenable to youth authority treatment;® and

* anything that depends on the subsequent behavior of the
defendant or is in the control of an agency independent
of the sentencing judge.

Finally, if the defendant is represented by counsel, the

court should ask whether he is pleading guilty on the advice of

counsel, and, if so, whether he has fully consulted with counsel

and is satisfied with the advice. The questioning should be

® United States v. Rubalcaba, 811 F.2d 491, 494 (9th
cir.), cert. denied, 108 S. Ct. 107 (1987).

7 ce~+~~ --. McCarthy, 806 F.2d 1373, 1375 (9th cir. 1986),

~~~+, deniea, 1u8 S. Ct. 198 (1987).

®  sanch~~ . United States, 572 F. 2d 210, 211 (9th Cir.
1977) .

Y  Frucht~=n v. Kenton, 531 F.2d 946, 949 (9th Cir.), cert.
@d~m3i~3 429 U.s5. 895 (1976).

20 ynited States v. King, 618 F.2d 550, 553 (9th Cir.
1980) .

21

Redwinc -~ “uckert, 317 F.2d 336 (D.C. Cir. 1963).

22

George v. Black, 732 F.2d 108, 111 (8th Cir. 1984).

# m~vrey v. Estelle, 842 U.S. 234, 236 (9th Cir. 1988).

% fTorrey v. Estelle, 842 F.2d 234, 236 (9th Cir. 1988).

5



sufficient to preclude a subsequent sixth amendment attack on the
ground that counsel was ineffective.?

A failure to satisfy these constitutional requirements may
be excused if it can be shown that the defendant received the
missing advice and information from other sources, such as his

attorney,26 or if the failure is harmless beyond a reasonable

doubt.?

ITI. FYTDENTIARY ™ JLINGS

Erroneous evidentiary rulings do not afford a basis for
federal habeas corpus relief unless they violate the defendant's

8 The principal relevant

federal constitutional rights.2
constitutional provisions are the fourteenth amendment due
process clause and the sixth amendment confrontation clause. A
federal court will not hear a claim that evidence was obtained as
a result of a search or seizure violating the fourth amendment if

the defendant had a full and fair opportunity to litigate the

merits of that claim in state court.?

% 7o establish ineffective assistance of counsel, the

defendant must satisfy the two-prong test of Strickland --
Washington, 466 U.S. 668 (1984). Hill v. Lockhart, 474 v.s. 52,
58-59 (1985). To show prejudice, the defendant must show a
reasonable probability that, but for counsel's errors, he would
not have pleaded guilty and would have insisted on a trial. Id.

26 E.g., Quir-~~ v. Wawrzaszek, 749 F.2d 1375, 1378 (9th
cir. 1984), cert. aenied, 471 U.S. 1055 (1985).

27 gee carter v. McCarthy, 806 F.2d 1373, 1377 (9th Cir.
1986), cert. denied, 108 S. Ct. 198 (1987).

2 'See Engle v. I~~~~ 456 U.S. 107, 119 (1982).

% gto-~ - ™-well, 428 U.S. 465, 482 (1976).

6



A. Nasm  wmwrm A~ § -.nalxsis

Erroneous admission or exclusion of evidence violates the

defendant's due process rights only if it renders the trial

"fundamentally unfair. Only in rare cases will a petitioner

be able to meet this standard; the survey conducted for this
memorandum did not turn up any case in which relief was granted
on due process grounds for erroneous admission of evidence.

Where the claim is based on exclusion of evidence, the
petitioner must satisfy a rigorous balancing test that accords
substantial weight to the state's interests in preserving orderly

trials, in judicial efficiency, and in excluding unreliable or

31

prejudicial evidence. Unless the state's interest is weak,

constitutional error will be found only if the excluded evidence

is shown to be critical, reliable, and highly probative

evidence.*

30 c~vley v. Sumner, 784 F.2d 984, 990 (9th Cir.), ce-*.
de-*~? 4,y U.S. 839 (1986).

3 perry v. mr~*2n, 713 F.2d 1447, 1452-53 (9th Cir. 1983);
cert. denied, 46y U.s5. 838 (1984). See Green Vv. Georgia, 442
U.S. 95 (1979) (exclusion at capital sentencing proceeding of
hearsay admission by accomplice that he had killed the victim
after telling the defendant to run an errand violates due
process, particularly because state used same testimony to secure
death sentence against accomplice); Chambers v. Mississippi, 410
U.S. 284 (1973) (mechanistic application of procedural rule to
bar defense cross-examination of witness who had confessed to
crime with which defendant was charged, and exclusion as hearsay
of testimony of three other witnesses to whom the first witness
had confessed). See also Skipper v. South Carolina, 476 U.S. 1,
4 (1986) (defendant at capital sentencing proceeding must be
allowed to introduce any relevant mitigating evidence).

*#  perry v. Rushen, 713 F.2d 1447, 1452 (9th Cir. 1983);
cert. deni~<, 469 U.S. 838 (1984).

7



B. ~-—frontation Cl-~"-~-

The sixth amendment guarantees a defendant the right to
confront and cross-examine the witnesses against him. This is a
fundamental right of great i _Dortance. Confrontation clause
issues typically arise in three situations: when hearsay
statements by a non-testifying declarant are admitted against the
defendant, when a non-testifying co-defendant's confession is
admitted, and when the trial court restricts the defendant's
cross—-examination of a witness on an issue.

1. Hearsay

If a hearsay declarant is not present for cross-examination,
the confrontation clause ordinarily requires the state to show
that he is unavailable and that the statement bears adequate

u33

"indicia of reliability. Reliability may be inferred if the

statement falls within "a firmly rooted" hearsay exception.“
These principles have been applied mainly to prevent introduction

3 The statements

of prior testimony of an unavailable witness.
of a co-conspirator in furtherance of the conspiracy, whether
technically hearsay or not, are binding on each member of the

conspiracy and therefore are admissible against them, regardless

of the unavailability of the declarant.>®

Ohio v. Roberts, 448 U.S. 56, 66 (1980).

33

34

Ohio v. Roberts, 448 U.S. 56, 66 (1980).

® See United States v. Inadi, 475 U.S. 387, 391-93 (1986).
The Inc~* Court appears to limit the unavailability requirement

of Roberts to prior testimony. Id.

% See "-ited States v. Inadi, 475 U.S. 387, 391-93 (1986).




2. Confession of non-testif-*-~r~ ~~-“~fendant

It is error to allow the jury to hear the confession of a
co-defendant that implicates the defendant unless the defendant
has an opportunity to cross-examine the co-defendant.?’ This
error, frequently referred to as Bruton error, is not cured by an
instruction that the jury should not consider the confession
against the implicated defendant,® or by the admission of the

39

implicated defendant's own confession. Error may be prevented,

however, by redacting the confession to remove any reference to
the existence of the non-confessing defendant.*?

Again, relief will be denied if the state demonstrates that
the error is harmless beyond a reasonable doubt.*’ If the
implicated defendant has also confessed, his confession may be

used in determining whether the error was harmless.*

7 Bruton v T'-ited States, 391 U.S. 123, 136 (1968) (out-
of-court confession of non-testifying co-defendant); Toolate v.
®~~~, 828 F.2d 571, 575 (9th Cir. 1987) (in-court confession but
conressing co-defendant refused to allow cross-examination).

8 Bre+~~ -+ Tnited States, 391 U.S. 123, 135-36 (1968).

39
(1987) .

Cruz v. New York, 481 U.S. 186, 107 S. Ct. ~714, 1719

% Richardson v. Marsh, 481 U.S. 200, 107 S. Ct. 1702, 1709
(1987). The Supreme Court noted that merely removing the name of
the non-confessing co-defendant may not be sufficient. Id., at
1709 n.5.

“ Har-‘ngton v. California, 395 U.S. 250 (1969) (error

harmless where substantial evidence against non-confessing
defendant plus opportunity to cross-examine one of three
confessing co-defendants); Toolate v. Borg, 828 F.2d 571, 575
(9th Cir. 1987) (error harmless where confession cumulative).

42
(1987) .

Crr*~ v. Ne Vork, 481 U.S. 186, 107 S. Cct. 1714, 1719




3. Trial court 'imi+=+jor ~€ cross-exami-~*ion

The confrontation clause is violated when the trial court

restricts the defendant's cross—-examination of a witness to show

a "prototypical form of bias. The harmless error test applies

% Relevant factors for determining whether

to such violations.
the error was harmless include the significance of the witness's
testimony, the presence or absence of corroborating or
contradictory evidence, the extent of cross-examination

permitted, and the strength of the prosecution's case.®

ITI. RIG'™™ ™™ ~QUMTTL

The sixth amendment guarantees a criminal defendant's right
to the effective assistance of counsel.*® Most claims of
ineffective assistance are based on facts that the trial court
could not observe or inquire into.*” There is little t at the
trial court can do to prevent such claims. In extreme cases, the

trial court may observe evidence of ineffectiveness, as where

counsel is asleep during the trial or fails to appear; in such

3 pelaware v. Y2~ Arsdall, 475 U.S. 673, 680 (1986)
(prohibition of cross-examination about agreement with
prosecution to drop a criminal charge in return for cooperation).
But s~~~ F'~ns v. Lewis, 855 F.2d 631, 634 (9th Cir. 1988) (no
confrontation clause violation when cross-examination about
immunity agreement would have been cumulative).

%  pelawar~ v, Van Arsdall, 475 U.S. 673, 684 (1986).

“  pelaware v. Van Arsdall, 475 U.S. 673, 684 (1986).

“% See, e.q., Strickland v. Washington, 466 U.S. 668, 684-
86 (1984).

47

See Strickland ** “ashington, 466 U.S. 668, 689-91
(1984) (for example, inquiry into counsel's conversations with
the defendant may be critical to an evaluation of effectiveness).

10



cases, the court should take prompt action. The more common
situations requiring trial court action are conflicts of interest
and defendants seeking to proceed pro se.

A. Counsel with conflicts of interest

The right to effective assistance of counsel includes a
right to counsel free from conflicts of interest.*® Existence of
a conflict of interest that adversely affected the attorney's
representation of the defendant can amount to constitutional
error.*’

If the trial court has reason to suspect that a defendant's
counsel has a conflict of interest, the court should hold a
hearing.’® conflicts may arise when the same attorney represents
more than one defendant in the case before the court or in a

51

related matter,’ when the attorney's own interests conflict with

the ¢ ‘Zendant's interests,52 or when the attorney is hired by

48 E.g., Holloway v. Arkansas, 435 U.S. 475, 481 (1978).

4 st-ickland v. Washington, 466 U.S. 668, 692 (1984);
Cuyle~ -- --'liv-~~, 446 U.S. 335, 348-49 (1980).

®° gee "~o@ -, Georgia, 450 U.S. 261, 272 (1981).

> E.g., Cuyler v. Sullivan, 446 U.S. 335 (1980)
(successive representation; three defendants represented at

separate trials by two attorneys and decisions at one trial m -
have been affected by considerations of impact on subsequent
trials of other co-defendants); Holloway v. Arkans~=<, 435 U.S
475 (1978) (simultaneous representation; possibilicty that
confidential information learned from co-defendants affected
single counsel's ability to effectively represent three co-
defendants).

52

E.g., Mannhalt v. Reed, 847 F.2d 576 (9th Cir.) (in
prosecution for receiving stolen goods, defendant's attorney
alleged to have purchased stolen goods from defendant), cert.
dr-%~4, 109 S. Ct. 260 (1988).

11






the defendant's sixth amendment right to counsel.’® When a
defendant requests substitute counsel, the trial court should
consider the following three factors in determining whether the
conflict requires granting the request: (1) whether the
defendant's request is timely; (2) whether it is supported by
reasons; and (3) whether the conflict between the defendant and
his attorney has resulted in such a lack of communication as tec
prevent an adequate defense.”’
The timeliness of a motion for substitution of counsel
depends on when the motion is made, any reasons for delay, and
the need for a continuance of the trial if the motion were
granted. If the defendant's motion for substitution of counsel
is made immediately before or during trial and the defendant has
not articulated reasons for the delay, denial of the motion is

60

justified if substitution would require a continuance. In

contrast, a motion made at a pretrial appearance is timely, and

late consideration of the motion for reasons not attributable to

8 Hudson v. Rushen, 686 F.2d 826, 829 (9th Cir. 1982),
~~~t. denied, 461 U.S. 916 (1983).

-~ 5% Hudson v. ™'~hen, 686 F.2d 826, 829 (9th Cir. 1982),
cert. denied, 461 u.s. 916 (1983).

60 uynited States v. Gonzalez, 800 F.2d 895, 898-99 (9th
Cir. 1986) (motion made on second day of trial); United States v.
McClendon, 782 F.2d 785, 789 (9th Cir. 1986) (motion made on
first day of trial); United States v. Rogers, 769 F.2d 1418, 1423
(9th Cir. 1985) (motion made on morning of trial untimely where
defendant could have informed court of dissatisfaction with
counsel during the five weeks between arraignment and trial);
A~~~ v T™ushen, 686 F.2d 826, 831 (9th Cir. 1982) (granting
motion maade at close of prosecution's case would have required
continuance or mistrial), cert. denied, 461 U.S. 916 (1983);
United States -~ _Mills, 597 F.2d 693, 700 (9th Cir. 1979) (motion
made one week pefore trial was untimely).

13



the defendant will not render the motion untimely.61

In considering the defendant's reasons for his
dissatisfaction with counsel, the court should hold a hearing at
which the defendant has the opportunity to state specific reasons
for his dissatisfaction with counsel.®® The "court must take the
time to conduct such necessary inquiry ¢ might ease the
defendant's dissatisfaction, distrust, and concern."® The
court, however, need not ask specific questions regarding the
defendant's reasons for his dissatisfaction if the court has

64

sufficient information to make a decision. Likewise, the court

need not interrogate the defendant or his counsel about their
confidential communications.®
The reasons typically stated by defendants for their

dissatisfaction with counsel are insufficient in themselves to

¢ chave~ -~ ©Pulley, 623 F. Supp. 672, 687 (E.D. Cal.

1985).

¢ mi+s~a_states v. Gon~-~'~z, 800 F.2d 895, 898 (9th Cir.
1986). 7Tnis nearing is substantially equivalent to the
California requirement, set forth in Peopl~ - _Marsden, 2 Cal. 3d
118, 123-24, 84 Cal. Rptr. 156, 465 P.2d 44 (1970), that the
court permit the defendant to specify his reasons for requesting
new counsel. Hudson v. ™-shen, 686 F.2d 826, 829 (9th Cir.
1982), cert. d~~i~* 461 u.S. 916 (1983).

® Hudson v. ™-shen, 686 F.2d 826, 829 (9th Cir. 1982),

~~~+ “anjed, 461 u.S. 916 (1983). If the court's interrogation

that the defendant's counsel has taken a position adverse
to the defendant, by appearing uncooperative or hostile toward
the defendant, then the court must appoint new counsel for the
defendant for the purpose of the hearing; otherwise, the
defendant would improperly be deprived of counsel at the hearing.
"-‘ted States v. Wr--~worth, 830 F.2d 1500, 1510 (9th Cir. 1987).

% E ~,, Un‘*~d Stater -r. McC' ~ndon, 782 F.2d 785, 789 (9th
Cir. 1986) (counseir vigorous and weil prepared).

65
1985) .

United States v. Rogers, 769 F.2d 1418, 1424 (9th Cir.

Tl



require substitution of counsel. Disagreement with counsel's
recommendation to plead guilty does not require replacement of
counsel if the recommendation was within the reasonable range of
competence.66 Likewise, unless there is a total breakdown in
communication, a defendant's disagreement with counsel's trial
strategy does not require substitution of counsel.® The
defendant's assertion that counsel is not adequately prepared
does not require substitution unless the conflict h: resulted in
a total breakdown in communication or the court finds that
counsel has not prepared an adequate defense.®® Finally,
antagonism between the defendant and his counsel does not require
substitution of counsel unless the hostility has prevented
counsel from preparing a defense.®
In determining whether there is a total lack of
communication, the court should focus on the effect of a
breakdown in communication on counsel's ability to prepare a
defense. If the conflict between defendant and his counsel does

not result in such a loss of communication that counsel is unable

to adequately prepare a defense, then the court need not grant

® U-**ed state~ -, Rogers, 769 F.2d 1418, 1424 (9th Cir.
1985) .

¢7 y=i+~d States v. Wadsworth, 830 F.2d 1500, 1509-10 (9th
cir. 1987).

® United States v. Wadsworth, 830 F.2d 1500, 1510 (9th
Cir. 1987); United States v. Mills, 597 F.2d 693, 700 (9th cCir.
1979).

- % Unite” ~-ates v. Wadsworth, 830 F.2d 1500, 1510 (9th
Cir. 1987); Cnavez v. Pulley, 623 F. Supp. 672, 688 (E.D. Cal.
1985).




the motion to substitute counsel.”” Even a complete lack of
communication may not require substitution if counsel is able to
prepare and competently represent the defendant at trial.”' 1In
contrast, if the lack of communication is so complete that the
attorney cannot prepare a defense, substitute counsel must be
appointed even if the failure to coope ate stems from the
defendant's refusal to cooperate.72

C. Waiver of the ric*% te ~~ir—~7

A criminal defendant has a qualified right to waive counsel
and proceed pro se.” 1If the defendant's waiver of the right to
counsel is voluntary and intelligent,n if he is competent to
repres 1t himself,” and if his motion to represent himself is
timely,76 then the trial court must grant his request.

When the defendant indicates his desire to represent himself
the trial court should make a record establishing that the
defendant is aware of the dangers and disadvantages of self-

representation to establish that waiver of the right to counsel

7 r-i+ed States v. Gor--~lez, 800 F.2d 895, 898-99 (9th
Cir. 198v).

' p~vner -- ®~yr~r-iqht, 603 F. Supp. 330, 332 (D. Nev.
1985), at--*_mem., /55 r.za 314 (9th Cir. 1986).

? Brown v. Craven, 424 F.2d 1166, 1170 (9th Cir. 1970).

 Fa-~+ta -~ _California, 422 U.S. 806, 819 (1975).

™ sSee Faretta v. California, 422 U.S. 806, 835 (1975).

 See Fare**-~_v. california, 422 U.S. 806, 835 (1975).

" See Fritz v. Spalding, 682 F.2d 782, 784 (9th Cir. 1982)
(motion timely if made before jury empaneled unless trial court
makes factual finding that purpose of motion is to gain delay).
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is voluntary and intelligent.77

The court should also question the defendant to determine
whether he is competent to represent himself. Competency does
not depend on technical legal knowledge as such, but on the
defendant's ability to present his case to the trier of fact.”

If the defendant wishes to proceed pro se, the court may
appoint, over the defendant's objection, standby counsel to aid
the defendant when he requests help and to be available to
represent the defendant if the defendant turns out to be
incompetent to represent himself.” However, the defendant is
entitled to control of the case and it may be constitutional
error if the actions of the standby counsel destroy the jury's

perception that the defendant is in control of his defense.?

7. JURY CHARGE

Federal habeas corpus relief may be given where error in the
jury charge is so prejudicial as to have infected the entire

trial, rendering it "fundamentally unfair," thereby violating due

7 Faretta  ~alifornia, 422 U.S. 806, 835 (1975).

Explanation of these dangers and disadvantages on the record is
not constitutionally required in the Ninth Circuit. United

States --._Kimmel, 672 F.2d 720, 722 (9th Cir. 1982); but see
McDov~: ' *r. Unite® “+~+~~ 108 S. Ct. 478 (1987) (White, J.,

dissenting from deniai or certiorari) (arguing that the Supreme
Court should resolve conflict between circuits whether trial
court must explain risks).

8 Faretta ** ~ilifornia, 422 U.S. 806, 835-36 (1975).

™ Faretta -~ ~~lifornia, 422 U.S. 806, 835 n.46 (1975).

8  McKaskle v "iggins, 465 U.S. 168, 178 (1984).
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process.81 A challenge claiming error under state law only does

not state a claim cognizable in federal habeas corpus

2

proceedings.8 Nor does one on the ground that the instructions

are "undesirable, erroneous, or even ‘'universally condemned. ' "%
The federal court will evaluate the effect of the allegedly
erroneous instruction or of the allegedly erroneous failure to
give an instruction in the context of the record as a whole,
including the entire charge to the jury, and compare the
instructions given with those that should have been given.84

The trial court must instruct the jury on all of the
elements of each offense charged. Failure to do so violates due
process because a defendant may be convicted only upon proof
beyond a reasonable doubt of every element of the crime with
which he is charged.85 For that reason, due process also bars
evidentiary presumptions in a jury charge that would allow the
jury to infer one element from proof of another element, such as
an instfuction that allows the jury to infer malice from the use
of a deadly weapon.86

Due process requires the court to instruct the jury on the

defendant's theory of the case when that theory is supported by

8  ~eop v. ~-~hten, 414 U.S. 141, 146-47 (1973).

8 willard -- _california, 812 F.2d 461, 463 (9th Cir.
1987).

~pp_Vv. Naur™*~n, 414 U.S. 141, 146-47 (1973).

8 Hende---n_v. Kibbe, 431 U.S. 145, 154 (1977).

8 In re Winship, 397 U.S. 358, 364 (1970).

Fra-~*~_v. Frar™'in, 471 U.S. 307, 313 (1985).
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87

the law and the evidence. However, refusal to give such an

instruction does not alone render the trial fundamentally

88

unfair,”™ and omission of an instruction is less likely to be

prejudicial than a misstatement of the law.%

Even if there is constitutional error in the jury charge, it
will not be ground for relief if it was harmless beyond a
reasonable doubt.’® An error is ha .ess if "the facts found by

the jury were such that [if the error had not occurred] its

n1

verdict would have been the same. Examples of error that were

found to be harmless include

* failure to instruct the jury on a necessary element of
the crime charged if that element is not dlsputed2 or if
the arguments of counsel adequately define that element
and make clear to the jury that it must be proved; % and

* an instruction that may be understood by the jury to
allow it to infer a necessary el nent when that
instruction is followed by a clear statement that the
state is requlred to prove all elements beyond a
reasonable doubt’™ or when the evidence of that element

8 r-jted States v. Tsinnijinne, 601 F.2d 1035, 1040 (9th
Cir. 197y), cert. denied, 445 U.S. 966 (1980).

8 pu-~»-rst v. Dee”~ 859 F.2d 110, 114 (9th Cir. 1988).

% Henderso- - <Xibbe, 431 U.S. 145, 155 (1977).

90 se v Clark, 478 U.S. 570, 583 (1986).

' po-~ - 1Illinois, 481 U.S. 497, 107 S. Ct. 1918, 1922
n.6 (1987).

2 E.q., Darnell v. Swinney, 823 F.2d 299, 301 (9th Cir.
1987) ("deficiencies in the instructions went to matters that
were not in dispute"), cert. denied, 108 S. Ct. 1012 (1988).

# p--~derson v. Kibbe, 431 U.S. 145, 153-54 (1977).

%  Knaubert v. Goldsmith, 791 F.2d 722, 725-26 (9th Cir.)
(inference of sanity), cert. de~ied, 479 U.S. 867 (1986).
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is overwhelming."5

The only recent reported examples of reversible error
arising in the Ninth Circuit are

* the trial court's failure, in a capital case, to instruct

sua sponte on second degree murder when the evidence
would support such a lesser included charge;’ and

* instruction on a charge if the indictment or information

does not provide the defendant with notice adequate to
prepare a defense against that charge.

Thus, jury instructior that are reasonably clear, that
state each element of the charged offenses, and that clearly
place on the prosecution the burden of proving each element
beyond a reasonable doubt will pass constitutional muster. To

this end the trial court should be careful to identify the

disputed material issues and to instruct on those issues.

V. EXPOSURE OF ["™9DRS TO EXTRINS™" EVIDEN"F

Exposure of the jury to extrinsic evidence violates the
defendant's sixth amendment confrontation right unless the state
proves that it was harmless beyond a reasonable doubt.”® If the

extrinsic evidence relates directly to a material aspect of the

® E.g., M~v-nzie v. Risley, 842 F.2d 1525, 1530-31 (9th
Cir.) (en banc) (inference of intent), cert. ¢~—led, 109 S. Ct.
250 (1988).

% vickers -- ™*---tts, 798 F.2d 369, 372-73 (9th Cir.
1986), ¢~~t. deniea, 4sy U.S. 1054 (1987).

%7 Gi-~ns v. Housewright, 786 F.2d 1378, 1381 (9th Cir.
1986) (reversible error to instruct on murder by torture when
only notice in information was citation to stattu 12° includes
murder by torture ¢ one type of aggravated murder but does not
indicate that murder by torture need not be premeditated).

% nigksor v _Sulliv-~~, 849 F.2d 403, 405 (9th Cir. 1988).
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case and a rational connection can be drawn between the extrinsic

evidence and a prejudicial jury finding, then a writ will be

granted, even if the connection is improbable.99

The trial court can take steps prior to exposure and after
it learns of the exposure to reduce the risk of error. The court

should admonish the jury regqularly that it should not consider

100

any evidence except that which is admitted by the court. The

court can also ensure that extrinsic evidence, such as court

101 02 103

files, reference books,'®? or magazines, is excluded from the

jury room.

% © ., Di~v~~= = cullivan, 849 F.2d 403, 405-08 (9th
Cir. 198&wv).

10 see United States v. Bagnar‘-~', 665 F.2d 877 (9th cir.
1981), ce~*+ ~~~*~2 456 U.S. 962 (lysz) (daily instruction to

consider oniy eviaence produced at trial cited by reviewing court
in denying habeas relief).

1 see United States v. Vasquez, 597 F.2d 192 (9th cCir.
1979) (new trial required because jurors may have seen
inadmissible evidence of prior convictions, rejected jury
instructions, and other documents in court file left in jury room
for four hours).

102 see Marino v. Vasquez, 812 F.2d 499 (9th Cir. 1987) (new
trial required partly because jury considered dictionary
definition of malice); Gibson v. Clanon, 633 F.2d 851 (9th Cir.
1980), ~~~*+ _denied, 450 U.S. 1035 (1981) (new trial required
where jurors consulted medical encyclopedia to determine rarity
of defendant's blood type which matched blood found on weapon,
after judge had earlier ruled such evidence inadmissible).

13 See U-‘ted ~tater --. Littlefield, 752 F.2d 1429 (9th
Cir. 1985) (new triai required in prosecution for tax fraud where
jurors read and discussed magazine article discussing similar
fraudulent tax shelters, describing them as growing national
concern, and decrying light sentences imposed for convictions):;
but ~~eg Unit~? Sta*~3 v. Bro-“‘~, 858 F.2d 492 (9th Cir. 1988) (no
new trial in prosecution for railure to file tax returns where
booklets advocating tax resistance received by two jurors who
were removed, other jurors did not read booklets, and no direct
and rational connection between general booklets and specific
case).

21



If the court learns that the jury has been exposed to
extrinsic evidence, it should conduct an evidentiary hearing
(ordi irily through individual voir dire of each affected juror)
to determine what extrinsic evidence the jury was exposed to,
which jurors were exposed, how the jury was exposed to the
evidence, whether and to what extent the jury discussed the
evidence, whether the evidence was introduced before a verdict
was reached, and anything else that may bear on whether the

0% 7The court should determine

exposure affected the verdict.
whether the extrinsic evidence relates directly to a material
aspect of the case and, if so, whether a rational connection can
be drawn between the extrinsic evidence and a prejudicial jury
finding. If the jury has not yet reached a verdict, the trial
court should ¢ nsider whether the problem can be solved by
removal of tainted jurors and a curative instruction to consider

1 A ruling by the

only the evidence that the court admitted.
trial court following procedures such as have been described is

likely to avoid constitutional error.

104 see pickson v. Sullivan, 849 F.2d 403, 406 (9th Cir.
1988); see _a'~~ United S*-*~~ -- Tagnariol, 665 F.2d 877, 885
(9th Cir. 19v1), cert. deniea, 456 U.S. 962 (1982) (evidentiary
hearing is factor to consider in deciding whether new trial
required).

105 c~, Bayramoglr - Est~''e, 806 F.2d 880 (9th Cir. 1986)

(no new trial required wnere jury divided between first and
second degree murder, one juror researched penalties and told
rest of jury, but jury only discussed it for one to two minutes,
the tainted juror was removed, a curative instruction was given,
and new jury returned verdict of second degree murder); but r-~~
Dickson v. Su''‘-ran, 849 F.2d 403, 408 (9th Cir. 1988)
(instruction to ignore evidence of prior convictions ineffective,
especially if defendant does not hav an opportunity to rebut).
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Vi. PP oECUTORIAL MISCONDUCT

A, ©T€€~~+ of Misconduct

Prosecutorial misconduct violates the defendant's due
process rights if, in the context of the entire proceedings, it

w1%  Mjsconduct may also

renders the trial "fundamentally unfair.
violate 1e defendant's fifth amendment right against self-
incrimination or his sixth amendment right to counsel. If one of
the defendant's constitutional rights is violated the state has
the burden @ demonstrating that the misconduct was harmless
beyond reasonable doubt.'?
The most important factor in determining the prejudicial
effect of prosecutorial misconduct is whether the trial court
issued a curative instruction. The jury normally is presumed to
disregard inadmissible evidence when instructed to do so unless
there is an "overwhelming probability" that it would be unable to
do so and there is a strong likelihood that the effect of the
misconduct would be "devastating" to the defendant.'®

Other factors affecting the prejudicial effect of

prosecutorial misconduct include whether it was invited by

1% sSee parden v. Wainwright, 477 U.S. 168, 181 (1986);
IP~—nelley v. DeChristoforo, 416 U.S. 637, 645 (1974).

07 g~~ United States v. Hasting, 461 U.S. 499, 509-510

(1983) (overwhelming evidence of guilt makes misconduct harmless
beyond a reasonable doubt).

% Greer v ™Miller, 107 S. Ct. 3102, 3109 n.8 (1987) (no

due process violation from improper questioning on why the
defendant remained silent after arrest when trial court sustained
objection to question and instructed jury to ignore it).

23



inappropriate comments by the defense,'” whether a comment
manipulates or misstates the evidence,'® the w .ght of the

" yhether the misconduct is an

evidence against the defendant,
isolated incident or part of an ongoing pattern of misconduct, '"?
and whether the misconduct relates to a critical part of the
case.'
B. Forms of “isconduct

Prosecutorial misconduct can take many forms, but may be
divided into two main classes: misconduct in the courtroom,
which the trial court can recognize and correct, and misconduct
outside the courtroom, of which the trial court cannot know

unless it is brought to the court's attention.

1. """""“'i_u“‘ -:r +he courtroom

Prosecutorial misconduct in the courtroom typically takes

the form of inappropriate comments, frequently in the summation.

1 ynited States -~ Young, 470 U.S. 1, 13 (1985) (defense
misconduct does not exc : prosecutorial misconduct but is
relevant for determining prejudicial effect of prosecutorial
misconduct); s~~~ also United States v. Robinson, 108 S. Ct. 864,
869 (1988) (prosecutor's remark in summation that defendant could
have testified does not violate fifth amendment after defense
summation argued that government had not given defendant an
opportunity to explain his side of the story).

"0 see parder --. Wainwright, 477 U.S. 168, 182 (1986).

m ~----—<e United States v. Young, 470 U.S. 1, 19 (1985)
("overwheiming”" evidence of guilt) with Unit-~<_c*-~ter - _Schuler,
813 F.2d 978, 982 (9th Cir. 1987) (in light or prior nung jury,
new trial required because of prosecutor's reference to
defendant's courtroom demeanor, without curative instruction).

"2 S~ 1im~~1w v. Sunn, 807 F.2d 805, 809 (9th Cir. 1987).

" See ~‘glio v. Uni*~d States, 405 U.S. 150, 154 (1970)
(failure to aisclose information showing potential bias of
witness especially significant because government's case rested
on credibility of that witness).
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The prosecutor may not make comments that express personal

opinions on the credibility of witnesses,'' the weight of the

115

evidence, or the quilt of the defendant,'® or that implicate a

specific constitutional right of the defendant 1i1ch as the right

117

against compulsory self incrimination'® or the right to

counsel.'®
Misconduct that implicates the defendant's right against
compulsory self incrimination takes two basic forms: questioning
the defendant about hi prior silence, 1d commenting, in the
summation, on the defendant's failure to testify. If the
defendant chooses to testify, the prosecutor may not cross-
examine him on why he did not tell his story to the police after

19

he received Miranda warnings.1 However, the prosecutor may

cross-examine the defendant on why he did r : tell his story to

120

the police prior to his arrest or after his arrest but before

e+ ited States -~ ™~v~, 771 F.2d 1207, 1210-11 (9th cir.
1985) .

"> sSee United sta*~~ - Mc¥~y, 771 F.2d 07, 1210-11 (9th
cir. 1985).

116

See United Ste*~~ -~ _Young, 470 U.S. 1, 19 (1985).

W Griffin v. california, 380 U.S. 609, 615 (1965).

"8 cne Brun~ - ™ushen, 721 F.2d 1193, 1194-95 (9th Cir.
1983) (suggestion tnat jury may infer guilt from fact that
defendant hired an attorney), cr~* denied, 469 U.S. 920 (1984).

" see Greer v. Miller, 107 S. Ct. 3102, 3107-08 (1987)
(such questioning violates state's promise, implied in Miranda
warnings, that silence would not be used against defendant; no
due process violation, however, when objection to question
sustained and jury instructed not to draw any inference of guilt
from the defendant's post-warning silence).

120 yenkins v. Anderson, 447 U.S. 231 (1980).
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he was warned.121

The prosecutor may not directly call attention to the
defendant's failure to testify or make a comment that the jury
naturally would take as a comment on the defendant's failure to

2 However, when the defendant advances his own theory

testify.12
of the case, the prosecutor may comment on the failure of the
defense to produce evidence or witnesses supporting that

theory.123

2. Misconduct outri-“~ th~ ~~—-~ Malatatates

Misconduct outside the courtroom can take several forms.
The most significant is failure of the prosecution to furnish
information to the defendant. If the defense makes a specific
formal request for such information, then the prosecutor must
turn over any evidence that is material to the guilt or innocence

124

of the defendant or to punishment. If the defense does not

make such a request, then the prosecutor must turn over any

evidence that might create a reasonable doubt that otherwise

would not exist.'®

121 pletcher v '“~ir, 455 U.S. 603 (1982).

122 see Lincoln v. Sunn, 807 F.2d 805 (9th Cir. 1987)
(misconduct to comment four times that only one person other than
the prosecution's witness could know anything about conversations
between that witness and the defendant).

25 Unit~2 States v. Bagley, 772 F.2d 482, 494 (9th cir.
1985) (not misconduct to respond to defense summation by asking
"where would that evidence [supporting the defense theory of the
case] be, wouldn't it be presented to you?"), ~~tt. Led, 475
U.S. 1023 (1986).

124

Brady v. Maryland, 373 U.S. 83, 87 (1963).

25 yri+ed States v. Aqurs, 427 U.S. 97, 103 (1976) (if the
case is close then minor evidence may meet this requirement).
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C. Deal’=-<g wit}l Misconduct

Because the trial court is in the best position to weigh the
prejudicial effect of the misconduct and to decide whether a

26 it is important for it

curative instruction would be effective,
to do so, whether or not the defendant objects.n7 If the court
decides that a curative instruction would be effective, it should
give one, such as an instruction that the arguments of counsel
are not evidence, or that the jury should not draw an inference
of guilt from the defendant's failure to testify, or even that a
particular ¢ :ion of the prosecutor was inappropriate and that
the jury should disregard it. If the court determines that a

curative instruction would not be sufficient to render the trial

fair, it should declare a mistrial.

_anuary 1989 William W Schwarzer
Jon Bernhardt

Marie Loulse Caro

2% see c~'dwel 7. Missi~~ippi, 472 U.S. 320, 339 (1985).

27 But see Nevius v. Sumner, 852 F.2d 463, 470 (9th Cir.

1988) (court suggests that, if prejudicial effect of misconduct
could have been cured by 1nstruct10n and if defendant did not
request such an instruction, then the defendant cannot claim
misconduct as a ground for federal habeas corpus relief).
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Snpreme Qonrt of the Hnited States
Washington, B. §. 20543

CHAMBERS OF

TICE LEWIS FL POWELL, JF
RETIRED

January 5, 1989

\d Hoc Cor=ittee on Federal H=hasg

Dear Judge Huntley:

A brief note to thank you for your telephone call.
Although our specific mission is to consider causes of delay
attributable to repetitive habeas corpus review, your inves-
tigation and study of administrative de’ 7 - oft 1 due to
negligence or incompetency - certainly would be of interest.
The Committee would be happy to receive a copy of your in-
vestigation.

It would be nelpful if you also sent a copy direct-
ly to our Reporter, Professor Albert M. Pearson, School of
Law, University of Georgia, Athens, Georc¢ 1 30602. Profes-
sor Pearson is working with the offices ot the state a’ »
neys general in the Fifth and Eleventh Federal Circuits.

Our Committee meets again on January 30.

I mentioned that the American Bar Association 1so
has a study underway. The Chairman is Judge Alvin B. kubin,
2440 One American Place, Baton Rouge, Louisiana 70825, an
able member of the Fifth Circuit Federal Court of Appeals.

Sincerely,
Y e et

Hon. Robert G. Huntley, Jr.
Supreme Cour of Idaho
Supreme Cour Building

451 West Ste¢ e Street
Boise, Idahc 83720

l1fp/ss

cc: Professor Albert M. Pearson
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rald T. Husch Dan S. Jackson
TO: Harriet W. Ellis
FROM: Eugene C. Thomas
DATE: January 5, 1988

Justice Robert Huntley of the Idaho Supreme Court has
become interested in delays in judicial process in major felony
cases in genera' and capital punishment cases in particular.

Many of the delays that have come to his attention
involve nothing more - he tells me - than administrative laxity or
indolence. He cites examples of extended delay because of respon-
sible administrators simply ignoring a pending proceeding and he
is interested i~ focusing on those situations. That is different
from the matter »>f due process review or post conviction review of
federal issues in federal courts following state court convic-
tions. The point he makes is an interesting one.

Yeste lay he spoke to Justice Lewis Powell about his
interest in the »joint and Justice Powell recommended he get in
touch with the JA in order to volunteer for service on a germane
committee of the Association. Justice Powell particularly men-
tioned that the ABA has a committee in the field under the chair-
manship of Al Rubin of New Orleans and recommends to Justice
Huntley that he wvolunteer to serve on that committee.

Could /ou check, Harriet, and find out what committees
we have working in this field and, in particular, if there is one
chaired by Rubi..? If you find such committees then it would be a
matter of noting who the appointing authority is; for example, the
Chairman of a S--tion, the Chairman of a Division or, in the case
of an Associati 1-wide entity, the President 3Ilect. With that
information, I can advise Justice Huntley approprie 21y 1d com-
municate with whoever has the appointing authority tor cancies
that may come up within the year.

Thanks for your help.
ECT/pm

cc: The Honourable Robert C. Huntley































































lfp/ss 01/23/89 ADC SALLY-POW

Ad Hoc Committee on Hat 1s Corpus

MEMO TO HEW:

I think it v L1 be appropriate, and not too burden-
some to mail to members of the Committee and to our Secre-
tary copies of Judge Huntley’s letter of January 18 with the
attached material.

L.F.P., Jr.

ss












MEMORANDUM

TO: Justice Powel Janus y 29, 1989
FROM: Hew
RE: Habeas Proposals

1. Chief Justice’e Propce=al

This pr«_osal would amend 28 U.S.C. §2244 to apply a
one year statute of limitations in capital cases only. The
statute would run from the time of "exhaustion" or the "last
dispositive ¢ ‘der on the merits before the federal peti-
tion.™" This essentially means that the statute would not
come into play until after state habeas review. The statute
would apply only where the state has provided a lawyer
throughout the state post-conviction proceedings and for one
year thereafter. The function of this proposal (in terms of
delay) would »je to force the inmate to move into federal

court soon after state collateral review ended.

2. Judge Hodges’ Proposal

The Hodges proposal (as originally submitted Aug. 29)
also provides for a one year statute of limitations for fed-
eral habeas claims. The statute would run, however, from

the date at wl ch state conviction becomes final. An inmate

would be required to file a federal | tition within one year
despite the fa : that state collateral review had not oc-

curred, but the federal dct would et=ay its proceedings until



either (a) state remedies have been exhausted or (b) the
state waives the exhaustion requirement. Once exhaustion or
waiver occurred, t : dct could proceed v :h the federal pe-
tition. Judge Hodges’ proposal allows for exceptions in
cé 2s of new Supreme Court decisions or newly discovered
facts.

At the last meeting, 7 recollection was that Judge
Hodges described his proposal somewhat differently. Rather
than requiring the inmate to file in federal court prior to
exhaustion of state remedies to toll the statute, the stat-
ute would simply be tolled during the period of time that
state habeas proceedings occurring. Once state habeas pro-
ceedings ended, the statute would then pick up where it left
off and begin to run again. I think this version of the
Hodges plan is simpler. The Judge Hodges’ proposal has the
benefit of encouraging inmates to proceed expeditiously to
collateral review in both federal and state systems as soon
as the conviction is final rather than waiting around for a
warrant to be signed. This is appropriate in the unique
captial context: the non-capital inmate has every incentive
to seek habea. as soon as possible, but the captial inmate
wants only de ay. I note that there is no reason that the
Hodges proposal could not be combined with provision of

counsel.



Supreme Qonrt of the United States
Buslington, B. ¢. 20543 PEp 2 10

CHAMBERS OF
THE CHIEF JUSTICE

Febru._, __, 1989

The Honorable Donald P. Lay
Chief Judge

P.0O. Box 75908

St. Paul, Minnesota 55175

Dear Don,

Thanks very much for sending me a copy of your
submission to the Powell Committee on Habeas Corpus. I do
not think I agree with your comments about Wainwright v.

Tk the basis of fragmentary information I think
€. +o ~o-.-ably a good deal of merit to your comment about

d its effect in capital cases. I am sure

Powell committee will be improved by

. knowledgeable judges in the field like you.

o oln

Sincerely,

//Z///%' T

cc: Justice Powell
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: 601 Market Street
Philadciphia, PA 19106-1722
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Chairman V Facsimije: 215-597-3350 . Judge Jose A. Cabranes
: . Chief Justice Keith M. Callew
William K. State, It ’ Chlef Judge Levin H. Campbell
Director February 6, 1989 Edward S. G. Dennig, Je.

Senator Chades €. Genssicy

Morms Harrell

Scnator Howell iHeflin

Coagressman Robert W. Kastenmeier
Judge Judith N, Kecp

Professor Rex B Lec

. Congressman Carlos J. Moorhead
TO: Federal Courts Study Commission Members Disna Gribbon Motz
Judge Richard A. Posner

FROM: Judge Weis

Dear Committee Members:

As promised, here is a list of subcommittees and the
topics which I hope each will undertake.

I. ROLE OF THE FEDERAL COURTS AND RF**TIONSHIP TO STATE COURIS

Honorable Richard A. Posner, Chairman
Chief Justice Callow

Congressman Kastenmeier

Professor Rex Lea

1. Overall concept of the federal courts, their role
and citizen access.

2. Relationship with administrative agencies and
Article 1 courts.

3. Diversity Jurisdiction. Should it be eliminated or
limited? If trials continue in district courts, should
appellate proceedings be transferred to state appellate courts?

4. VWorkmens' Compensation. Should Federal Ewmployers'
Liability and Jones Act cases be transferred to the Harbor and
Longshoremen Act procedures?

5. Pendent Jurisediction. Should it be limited or
expanded. ‘

6. Bankruptcy. Should much of the proceedings be
assigned to an administrative body with reference to bankruptcy
judges only of legal issues?
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7. Should federa1<question issues from state courts be f—

" sent in the first inastance to the federal court of appeals

rather than the United States Supreme court.

8. Should a permanenﬁ commission be estabhlished.

Il. STRUCTURE OF THE FEDERAL COURTS
Honorable Levin H, Campbell, Chairman
Mr. J. Vincent Aprile, IT
Mr. Morris Harrell

Senator Howell Heflin -
Honorable Judith N. Keep

1. Can the United States Courts of Appeals function as
one National Court of Appeals operating through circuit divisions
with provisions for a central en banc division.

2. Should district court be given greater flexibility )
in devising methods for resolving complex cases or disputes
outside the mainstream of traditional adversary proceedings.

3. What should be the role of magistrates in the
district courts. Should they continue to be appointed by the
district courts.

4. Structure of the role of the Judicial Conference of
the United States and the Circuit Councils. Is a separation
between administrative and judicial function desirable. Should
the district courts operate under more decentralized
administrative methods.

S. Role of the Administrative Office and the Federal
Judicial Center. The budget process.

6. How can delays in filling vacancies on the bench be
reduced?

7. Should district and circuit boundaries be revised?
Should gecgraphical boundaries be de-emphasized in adjudication?
Should the number of places of hearing court be reviewed and
possibly reduced?

RK H TS

Honorable Jose A. Cabranes, Chairman
Edward S.G. Dennis, Jr.

Senator Charles E. Grassley

Ms. Diana Gribbon Motz
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1. Should there be statutory provisiona for the
transefer of cases, both civil and criminal, between state and
federal courts, both at trial and appellate levels?

2. Complex multi-district and multi-state litigation.
What statutory provisions would be necessary to arrange more
efticient disposition of this type of litigation?

3. Trial of federal crimes in state courts. Would
this lessen the load on the federal courts and reassign the loads
betwaeen state and federal courts? .

4. Shifting of some federal question cases to state -
courts, -

S. Alternative Dispute Resolution -- mediation,
arbitration, summary trials, "rent-a-judge" systems.

6. Appeals from federal administrative agencies to
district courts in the first instance with appeal to courts of
appeals by leave only.

7. Should state administrative exhaustion be a
prerequisite to some actions in federal courts?

8. Utilization of senior judges.

9. Incentives and disincentives in litigation,
including fee shifting. sSimplification of fee assessments where
presently permitted by statutes.

10. Media access and enhancement of public
understanding of the courts.

11, Judicial conduct and disability proceedings.

12. Statutory suggegtions for eliminations of
unnecessary litigation, e.qg., establishment of federal statute of
limitations, designation of private cause of action where
intended, regulation of discovery, etc.

13. Legal and technical support staff. Can
limitations be removed on trial and appellate court use of expert
and technical assistance from outsxde sources as an aid to
adjudication.

The division of topics is necessarily arbitrary and in
some areas the work of the subcommittees may overlap, so that
some coordination will be necessary. However, I hope that all of

3
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us will bekept informed of the work of.the subcommittees as it -
proceeds. T would anticipate too that as we go along, additional -
topics for review will be presented to us and as they come up I
will assign them to the various subcommittees.

Might I suggest that each subcommittee retain a
reporter -- probably a law school professor who is interested in
the work -- to assist in research and writing. oOur budget at the
present time will permit paying $5,000 for reporter plus

‘travelling expenses for the period up until September 1, 1989,

and the same amount for the remainder of our term. As you can
see, the acquisition of wealth cannot be the dominant motive for
accepting that employment. However, I believe that many law
school faculty members would enthusiastically welcome the
opportunity to work with the Committee and would be able to
enlist the aid of student researchers.

As we discussed at the meeting on Friday, advisory
panels may be of substantial assistance to the subcommittees.
Within the next few days, I will follow up with you on the use
of advisory panels. In addition, a number of individuals and
organizations have and will be volunteering to work with us and
we will want to utilize those resources as well.

As you know, we also have available to us the
facilities of the Judicial Center and the Administrative Office
to the extent that they can accommodate our needs. To facilitate
the process, might I suggest that you contact Bill Slate with
your specific needs for assistance from those offices so that we
may coordinate our request to then.

We are hopeful that the Department of Justice will
undertake one or more rasearch projects at its expense which will
be made avallable to the Committees. We will keep you advised on
the progress of that effort.

In addition, various groups within the American Bar
Association, the Judicial Conferences, and many others, have been
working on projects which are exploring matters within our area:
of interests. We will try to match up those groups with the
three subcommittees as well.

As we discussed at our initial meeting, I hope that we
can have our four regional "outreach" meetings scheduled some
time in March, preferably before March 20, 1989. To repeat
those assignments --

Boston ~- Judge Campbell presiding, Judge Cabranes,
Judge Weis.

Atlanta -- Judge Weis presiding, Mr. Harrell, Ms. Motz.



) Qnigggg -- Judge Posner presiding, Hr; Apriie, Mr.
Dennis. o

Los _angeles -- Chief Justice Callow presiding, Judge
Keep, Professor Lee, -

Again, in deference to the confining schedules of our
congressional members you have not been assigned to a regional
meeting. However, if you can attend or at your discretion,
designate a gstaff member to attend, it would benefit the process
. immeasurably. :

Bill Slate will be assisting with the details of the
meetings, including date selection, meeting sites, and
notification of interested parties.

Indeed, in all that we do we should keep Bill Slate
advised so that he can keep the full committee informed of the
many different efforts which will be underway simultaneously.

Lastly, we need to identify the date of our next full
committee meeting. As Congressman Moorhead noted the proposed
March 30 date falls in the middle of a congressional working
recess period. May I suggest either the morning of Monday,

April 3 or Monday, April 10 beginning at 8:30 a.m. at the Supreme
Court in Washington. Elizabeth Bege will contact your office in
the next several days to ascertain your preference.

We have a busy and exciting year ahead of us. I look
forward to working with all of you.

Sincerely,

Joggph F. Wels, Jr.

cc: wWilliam K. Slate, 1II
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which requests legislative recommendations from the Committee,
and requires expeditious and "faithful" consideration thereof by
the Congress).

The 101lst Congress will confront few issues more important
than this. We hope we will have an opportunity to assist your
Committee in laying before the Congress the fullest possible
exposition of the issues and the legislative options.

The Committee's kind consideration of our request is
greatly appreciated.

S ncerely,

phral argolln
President



MEMORANDUM

TO: Justice Powell February 22, 1989
FROM: Hew
RE: Habeas Day

The Court handed down three habeas corpus cases today
(copies attached):

1. Teague v. Lane: This case is potentially the most
important of the three, but has turned out to be something
of a mess. A plurality (SOC, WHR, AS, AMK) would apply Jus-
tice Harlan'’s test for retroactivity of newly decided cases

on habeas (yonr nosition in e.g., Hankerson v. North Caroli-

na). BRW, HAB, and JPS concurred in part and/or concurred
in the judgment. TP stated that he agreed in general that
Justice Harlan’s rule should apply, but that the rule should
not apply to prevent habeas claims of "fundamental unfair-
ness.” WJB and TM dissented. The adoption of the Harlan
rule would of course be of great benefit in enforcing finél—
ity. I~ ~-~=f+~1 ~-~~~g, the rule would prevent the frequent
practice of inmates filing last minute stay applications
claiming that their case should be held for numerous cases
in which cert. has been granted. I expect that there will
be an attempt to undermine Teague, however, by arguing that
every claim in a capital case involves "fundamental fair-
ness" or the like, and must thus come under an exception to

the Harlan rule.



2. HWarris v. Reed: In this case, HAB wrote for 8 Jus-

tices to apply the Michigan v. Lon¢ SRS
habeas cases. That is, federal habeas courts will not honor
a state’s procedural bar rule unless the state court made a
"plain statement" that the petr’s claim was barred. Ambigu-
ities will be 1abeas review on
the merits. O ., Miguel wanted
me to make clear that he worked on the AMK dissent, and that

Ned Foley worked on the HAB majority.

3. Castille v. Peoples: This is an se.
The unanimous Court held that a petr’s claim is not exhaust-
ed where he has presented it only to a state forum in which
review is discretionary, and which will not entertain the
claim unless there are "special and important reasons there-
for." The Court also reaffirmed (9-0!) the cugle rule that
where a non-exhausted claim would clearly be barred under
the state’s procedural rules, the uc. need not dismiss for
lack of exhaustion, but may find the clai procedurally
barred outright. (One of the chier points of AMK’s Harfis
dissent is that the reaffirmance of Engle and the majority’s

rule in Harris are inconsistent.)
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