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SUPPLEMENTARY COMMENT BY THE AD HOC COMMITTEE ON
FEDERAL HABEAS CORPUS IN CAPITAL CASES--
THE POWELL COMMITTEE REPORT

Since our report in September 1989, a number of
comments, reports, suggestions, and recommendations have
been circulated. Senator Biden has introduced a bill
addressing the subject, and the American Bar Association
Task Force on Death Penalty Habeas Corpus has published its
final report and dissents. Recently, Chief Judge Lay and
seven other members of the Judicial Conference have
circulated a resolution proposing specific modifications of
the Powell Committee report.

The members of the Powell Committee have reviewed the
committee report 4in light of these developments. We
conclude that the Conference should adopt the report without
any modifications. The following comments support this
conclusion.

The overwhelming consensus of those who have studied
the present situation advocates changes that would address
fundamental faults in the present procedures., The general
criticism is that 1litigation takes too 1long and is
repetitious. Perceptions differ, so do the theory and
structure of proposed solutions.

The Powell Committee report doees not purport to cure
all of the faults in all of the systems involved. Rather,

it recommends legislation designed to achieve a balanced



compromise which would commit federal courts to a single but
comprehensive and orderly district and appellate habeas
corpus proceeding designed to assure fairness to the state
and the defendant in exchange for competent, state-funded
counsel for petitioners in state ccllateral procedure. This
exchange is the heart of the committee proposal. It recog-
nizes that if a state is willing to furnish a petitioner
competent counsel for state court post-conviction proceed-
ings, those proceedings can provide really meaningful
collateral review--a process now left almost entirely to
federal habeas corpus. The committee recommendation
provides an automatic stay of execution until all state
collateral and federal habeas corpus proceedings are
completed. A time limitation would replace the present use
of writs of execution to keep 1litigation moving in the
courts. The time limit would cut in half the average of one
year now lost when no collateral proceedings are before any
court.

Habeas corpus reforms are frequently proposed, but
seldom enacted. Unless proposed legislation balances the
interests of the state and the defendant, it will have
little or no chance of enactment. Our design proposes an
opt-in compromise. States must voluntarily implement and
fund a program providing competent counsel and litigation

costs which is not constitutionally c¢ompelled. The
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proposals advanced by others would mandate counsel
standards, take away present procedural rights, and overrule
existing Supreme Court precedent, Imposing these burdens
will probably nullify any hope of enactment and, if enacted,
such legislation would surely attract no state cooperation.
In either event, present faults would continue to plague the
process.

The most significant areas of difference between our
committee report and other proposals are:

Coun~=' Standards. The Powell Committee recommendation

provides that states which opt in would have to set stand-
ards under a court or legislative plan which must result in
the appointment of competent counsel., The Biden Bill and
Judge Lay’'s group would mandate states follow the Anti-Drug
Abuse Standards; the ABA Task Force adopts the much more
complex ABA Guidelines for appointment and qualification of
counsel. Both the ABA Task Force and Judge Lay‘'s group
require the mandatory standards for trial, direct appeal,
and collateral proceedings.

Comment : The Powell Committee approach
leaves counsel standards to individual states but
keeps the ultimate question of competency in the
hands of the federal courts. 1If the procedures a
state adopts for appointing counsel are not valid,
the guidelines and time limits do not take effect.
Rather than saddle the defendant with counsel who
would meet some pre-fixed requirement but might
not Dbe competent otherwise, the Committee
recommends this be left to ¢ommunity standards and
judicial development. Legislation has not been
necessary to implement the constitutional



definition of 'effective assistance of counsel,"
and it would be counterproductive here. Times
change more often than statutes, and a defendant
is entitled to counsel that meets current notions
of competency. Experience has shown that capital
defendants often receive excellent representation
by counsel who might not fit the ABA or proposed
drug statute standards. _

We note that Judge Lay’s group abandons the
Powell Committee’s "opt-in" approach, in which
states gain in finality in return for providing
counsel. Instead, these proposals make state
habeas counsel mandatory in all cases under
penalty of removing procedural default and
exhaustion rulee and eliminating the presumption
of correctness of state court factfinding. These
proposals would create a new right of "effective
assistance" in state collateral proceedings to be
litigated case-by-case. This would result in
increased litigation.

Down Tim=, The Powell Committee requires that a
federal petition be filed within 180 days of appointment of
counsel, but this period is tolled whenever the case is in
state court, and may be supplemented by 60 days for good
cause. The ABA and Biden proposals would allow counsel to
stay out of court 365 days plus 90 days. Judge Lay’s group
recommends not only doubling the time, but also not starting
to measure it until after all state collateral proceedings
are complete. When this recommendation is coupled with the
automatic stay of execution, a defendant’s counsel could
stay out of court indefinitely.

Coprmenrt: Case studies show that allowing
counsel .u stay out of court for one year would

not shorten present delays. In practice,

petitions are sometimes required to be filed in a

matter of days, or weeks, when an execution date

has been set. One hundred eighty days ig ample.
That is the time approved by the Judicial



Conference in 1974. Experience proves the wisdom

of that decision. The same counsel serves the
defendant in both state collateral and federal
habeas. No re-education or study ies needed.

Since the proposal contemplates full litigation of
all issues in state court, the move by the same
counsel from state to federal court should not
involve any major problem in investigation,
preparation and drafting. Once the petition is
filed in federal court, the limitation ends.

Retroactivity. The Ad Hoc Committee Report does not

alter present law with respect to the retroactivity of new
rules of criminal law. The Biden Bill, the ABA Task Force,
and Judge Lay’s group propose overruling Supreme Court
precedent to make retroactivity rules more favorable to

petitioners.

Comment . Under the recent Supreme Court
decision in Teague v. Lane, a new rule of criminal
procedure will not be applied retroactively on
federal habeas unless the new rule places an
entire category of conduct of defendants beyond
the reach of the law, or the new rule is "implicit
in ordered liberty." This current retrocactivity
law reflects that federal habeas corpus should
serve ag a vehicle to correct errors in satate
judgments. The Powell Committee is of the view
that retroactivity should not create a forum to
argue for new rules of law, which would then be
applied to overturn state court judgments that
were correct at the time they were decided. The
Supreme Court stated in Teague: "Application of
constitutional rules not in existence at the time
a conviction became final seriously undermines the
principle of £finality which is essential to the
operation of our criminal justice system."'
Retroactivity is an area that has been
traditionally handled by the courts, not by
legislation. The proposed statutory changes in
retroactivity wunder the Biden, ABA, and Lay
proposals will worsen the present situation with
respect to finality and federal state relations in
the area of capital habeas corpus without any ¢( "1
in fairness.






of Jjustice." Judge Lay’s group would allow s8uccessive
petitions on all of these same grounds plus allowing
petitioner to attack the appropriateness @ the sentence.

Comments In effect, the Powell Committee
proposa. would limit the "miscarriage of justice”
concept to preventing a state from executing a
defendant who could show facts which would
undermine the court’s confidence in the Jury's
determination of guilt of the capital offense.
The general ‘"miscarriage of justice" standard
finds its definition so largely in the eye of the
beholder rather than in accepted legal principles
as to forfeit the measure of federal finality the
committee’s proposed compromise needs, To broaden
this exception to finality with the Lay group’s
words “to undermine the court’s confidence
in the appropriateness of the sentence of death“
would open the door even wider to repetitious
litigation. These appear to be new words in the
federal law of habeas corpus. The committee is
unaware of any decision which permits a federal
court to grant constitutional relief from a state
death sentence on the ground that the court does
not have confidence that the eentence 1is
"appropriate." The recommendation does not
reflect whether the federal court would apply a
state or federal standard of "inappropriateness,"
but the inference is that a federal standard would
be used.

A review of every one o0f the 677 federal
habeas corpus cases decided since 1967 that
involved the death penalty reveals only 5 cases
which on a successive petition resulted in relief
as to the sentence. None involved Brady material.
All 5 concerned matters of record which could and
should have been raised in prior proceedings. In
the hypothetical instance where a constitutional
claim affecting the sentences wasn’'t discovered
until fully counseled state and federal
proceedings had been exhausted, it can still be
presented in state court.

The Powell Committee proposal ie neither for nor

against the death penalty. 1Its sole aim is to improve the



process of federal habeas corpus by proposing a legislative
compromise that has a realistic chance of being adopted and
implemented. We continue to believe that the Powell
Committee report in its present form holds the best promise

to eliminate the faulte that now hamper the rights of all.
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UNITED STATES COURT OF APPEALS
FIPTH CIRCUIT

CHARLES CLARK March 5, 1990

CHIEF JUDGK
248 EAST CAPITOL STREET, ROOM 302
JACKEOMN, MIGSISTIPP) 39200

(VIA FACSIMILE)

Ms. Raren Siegel

Administrative Qffice of the
U. S§. Court

washington, DC 20544

Dear Karen:

I enclose the supplementary comments of the former
Powall Committee members regarding developments that have
occurred since the committee’s report was submitted to the
Conference. Please distribute these comments to the members
of the Conference with the revised consent and discussion
calendars.

Sincerely,

Attachment

ccy Justice Lewis F, Powell
Judge William Terrell Hodges
Judge Paul H. Roney
Judge Barefoot Sanders
Professor Albert M. Pearson
William R. Burchill, Jr., Esq.

(w/o attachment)

(801 383-0011
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UNITED STATES COURT OF APPEALS
FIFTH CIRCUIT

CHARLES CLARK March 5, 1990 (6011 3E8-001

CHIEF JUDGE
248 EAST CAPITOL STREET, ROOM 302
JACKSON, MIRRIISIFPF| 30201

VIA FACSIMILE

The Hon. William H. Rehnquist
Chief Justice of the United States
Supreme Court

Washington, DC 20543

Dear Chief:

I enclose a copy of the supplementary comment of the
former Ad Hoc Comnittee on Federal Habeas Corpus in Capital
Cases, which is being distributed to the members of the
Conference today.

Sincerely,

et

Enclosure

cc: Justice Lewis F. Powell
Judge William Terrell Hodges
Judge Paul H. Roney
Judge Barefoot Sanders









Under the committee proposal, the prisoner would be required to exhaust state
administrative remedies as long as a federal court decided that the remedies provided
by the state were both *fair and effective” without resort to any minimum standards.
From a legal and pragmatic perspective, the failure of a state administrative remedy to
contain any one of the minimal standards delineated in 42 U.S.C. § 1997e would ap-
pear to be fatal to a judicial finding that the remedy in question isAair and effective,”
when the administrative litigation must occur with context and confines of an adult cor-
rectional facility. The absence of any one of the present statutory minimum standards or
its substantial equivalent would undoubtedly deprive the state prisoner of an
“opportunity to fully and fairly litigate” his claim in the state’s administrative process.

In the event that any change in 42 U.S.C. § 1997e is warranted, the committee
should recommend only that, where the state administrative remedy is not “in substan-
tial compliance” with the minimum standards of 42 U.S.C. § 1997e (b), there will be a
rebuttable presumption that the administrative remedy is not “plain, speedy, and effec-
tive.” To overcome this presumption, the state will be allowed to persuade either a
federal court or the Attorney General that its remedy contains alternate procedures
which accomplish the same objectives as those addressed by the minimum standards
and is, in fact, a “plain, speedy, and effective” administrative remedy which the prisoner
must exhaust prior to federal resolution of the Section 1983 claim.

Dissenting Statement of Congressman Kastenmeier

| support the committee’s recommendation that the states be encouraged to de-
velop meaningful plans providing administrative remedies that would satisfactorily re-
solve prisoner grievances and thereby diminish the need for such prisoners to have
their grievances litigated “in the federal courts. | am unconvinced, however, that defi-
ciencies in the the Civil Rights for Institutionalized Persons Act (CRIPA) are responsible
for the relative absence of state plans now in place. Arguably, CRIPA has never been
properly implemented by the United States Department of Justice. In my home state of
Wisconsin, for example, a plan was developed but never implemented, solely because
the United States Department of Justice never acted on Wisconsin’s proposed plan. It
may be that Congress needs to reassess the Act in light of the Sommittee's criticisms,
but | do not believe that the solution necessarily lies in Congress relinquishing to the

Jacy of the state plans.
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22 Draft Report of the Federal Courts Study Commilte  hapter 2
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W proposals relative to non-death cases in various stages of development
Given the research and activity already in progress, we have decidec
to make no recommendations on habeas corpus law or procedure. W

are bound to note, however, that the 537 habeas corpus petitions filec
in 1945 grew to 9867 in 1986—an increase of ;797 percent.

/0,531 1984 Lower 4, §00

E. The Chief Justice and the Chair of the Conference of Chief Justices
Should Create a National State—Federal Judicial Council

The committee endorses the suggestion of the chairman of the Con-

ference of Chief Justices for the creation of a national state-federal

council, composed of an equal number of state and federal judges, to

study and submit recommendations to ease friction and promote coop-

erative action between the two court systems. Areas in which it might

offer recommendations are readily apparent. We have recommended

. that such a council work with the State Justice Institute to encourage ef-
oW MW grievance procedures. The
ri council might explore possibilities for alternate, innovative procedures
(f) for habeas corpus cases and make recommendations to the courts,
Congress and state legislatures for implementation. Problems of trial

scheduling often create friction. Attorney discipline in state and fed-

eral courts is often uncoordinated. These are but a few of the areas in

which the proposed council might offer recommendations in the in-

terests of healthy judicial federalism. Implementation of such projects

might be of interest to the State Justice Institute in keeping with the

congressional intention in establishing the Institute.
Jwith
In Part II, see also € __. _; Ch. 2 §C, on dcvelopmg/thc Statc _]ustxce Institute )
more effective BEEASE-SEH RS —7 7
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Chapter II
D. State Prisoner Habeas Corpus Petition in Federal Courts

Separate Statement and Dissent by J. Vincent April (3/6/90)

I regret that the Committee has elected to retreat from its
initial public position on state prisoners' federal habeas corpus
petitions. I remain unconvinced that the present proposals before
Congress for revising habeas corpus procedures in death penalty
cases should in any way limits this Committee's need to address the
oft raised contention that the federal courts are subjected to
unnecessary and overwhelming numbers of successive habeas corpus
petitions and evidentiary hearings in non-death penalty cases
brought by state prisoners. The information brought before this
Committee in my opinion did not support wither that contention or
the need to impose new limitations on either successive petitions or
evidentiary hearings in these actions. Indeed the primary
assumption of the Powell Committee report is that the present
federal habeas corpus procedures employed to adjudicate
constitutional claims of state prisoners is inherently sound even in
death penalty cases and will continue to remain a viable option in
states which do not opt into the alternate "fast track"” procedure.

In reality the federal courts have little difficulty under existing
law disposing of improper successor petitions and little need in most
cases to conduct evidentiary hearings except where state courts have
either denied the petitioner a necessary hearing or have provided a

deficient hearing under federal law.



I continue to support two of the original three tentative
recommendations of this Committee which addressed federal habeas
corpus petitions by state prisoners. The Committee should

recommend in accordance with our tentative recommendations that:

1. Congress should make no change regarding
the standards for hearing state prisoners'
successive habeas corpus petitions under 28 U.S.C. §

2244,

2. Congress should make no change in the law
respecting fact-finding procedures in habeas corpus

cases.



‘ { "ED STATES COURT OF AF \LS
FIFTH CIRCUIT

CHARLES CLARK March 19, 1990 (601 353-0911
CHIEF JUDGE
245 EAST CAPITOL STREET, ROOM 302
JACKSON, MISSISSIPPI 39201

TO . IBERS OF THE .
IN CAPITAL CASES
Dear Judges:

I enclose an extract frcm the final draft of the Federal
Counrts Studv Committee report. It proposes:

(1) Make no change regarding successive writs.

Retain Sanders limits on res judicata effect of
prior writ adjudications.

(2) "Codify and clarify" Teague/Penry rules on
retroactivity.

(a) Add "clearly foreshadowed" to Justice
Harlan’s two-part test.

(b) Add an exception for B-=-v-type material.

I had understood the comments on habeas corpus in the

preliminary report might be dropped. I guess they couldn’t
resist.

Best regards,

Attachment

Distribution:
Justice Lewis F. Powell
Judge William Terrell Hodges
Judge Paul H. Roney
Judge Barefoot Sanders
Professor Albert M. Pearson
William R. Burchill, Jr., Esq.
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review of the disposition of grievances . .. by a person or entity not under the
direct supervisions or direct control of the institution" (emphases added).

Under the committee proposal, the prisoner would be required to
exhaust state administrative remedies as long as a federal court decided that
the remedies provided by the state were both "fair and effective" without
resort to any minimum standards. From a legal and pragmatic perspective,
the failure of a state administrative rc___2dy to contain any one of the minimal
standards delineated in 42 U.S.C. Sec. 1997e would appear to be fatal to a
judicial finding that the remedy in question is fair and effective,” when the
administrative litigation must occur with context and confines of an adult
correctional facility. The absence of any one of the present sts-itory
minimum standards or its substantial equivalent would undoubtedly wcprive
the state prisoner of an "opportunity to fully and fairly litigate” his claim in
the state's administrative process.

In the event that any change in 42 U.S.C. Sec. 1997e is warranted, the
committee should recommend only that, where the state administrative
remedy is not "in substantial compliance" with the minimum standards of 42
U.S.C. Sec. 1997e (b), there will be a rebuttable presumption that the
administrative remedy is not "plain, speedy, and effective.” To overcome this
presumption, the state will be allowed to persuade either a federal court or the
Attorney General that its remedy contains alternate procedures which
accomplish the same objectives as those addressed by the minimum standards
and is, in fact, a "plain, speedy, and effective” administrative remedy which
the prisoner must exhaust prior to federal resolution of the Section 1983 claim.

D. State Prisoner Habeas Corpus Petitions in Federal Courts

Habeas corpus petitions, particularly those from state prisoners,

constitute a substantial portion of the federal courts' caseload. The 537 habeas
corpus petitions filed in 1945 grew to 9,867 in 1988 - an increase of 1,840
percent. ...e Committee, however, does not propose any major changes in
the law or procedure of habeas corpus, in part because Congress is currently
considering the recommendations of the Judicial Conference's Ad Hoc
Committee on Habeas Corpus Review of Capital Sentences and the American

Bar Association's Task Force on Death Penalty Habeas Corpus. {THE ABA HOUSE
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it doee nnt annear that the fodoral courts have oreat difficulty disnasing of

them.. .-, -, . L. _... , _  _hout
reported opinion, apparently applying the rules as if they incorporated a res .
judicata principle. Courts thus turn aside successive unmeritorious petitions
routinely without significant expenditure of judicial effort. At the same time,
the broad formulation in terms of "abuse of the writ" and "the ends of
justice” providéjiggfsﬁﬁﬁh sufficient flexibility to reach the merits in those
cases that do appear to warrant further examination. Finally, the Supreme
Court last year g_li’minated the main grou s for these successive petitions --
changes in law that give rise to new clair-s or strengthen or revive old ones
(Teague v. Lane and Penry v. Lynaugh) In §3, below, we propose that
Congress codify agci_cla;i_Ws.

2.“” Congressﬂshould make no changé in the law respecting fact-finding
procedures in habeas corpus cases.

The Committee also examined pr~vosals to restrict further district
courts' authority to hold evidentiary hea ngs in habeas cases. Townsend v.
Sain (1963) established when courts must hold evidentiary hearings to make
independent fact findings in habeas corpus cases. In 1966, Congress amended
28 U.S.C. § 2254 to establish new guidelines for when state court findings
should be presumed correct. Opponents of the current law believe that
federal courts are wasting valuable time holding hearings to find facts that
the state courts have already found. They have proposed restricting federal
evidentiary hearings to those few cases in which the state court hearing was

not "full and fair," or abolishing federal fact-finding altogether and making

habeas corpus review a purely appellate procedure.
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withheld evidence before trial. After Teague and Penry, however, such

claims can no longer be raised in habeas corpus proceedings if they argue for a
change in the law. An exception to the rule of retroactivity is thus needed *
here for the same reason the Supreme Court has recognized an exception to
the mootness doctrine for claims that are "capable of repetition yet evading
review."

REFERENCES:
Penry v. Lynaugh, 109 S. Ct. 2934 (1989)
Sanders v. U.S.,373 US. 1 ( 63)
Teague v. Lane, 109 S. Ct. 1060 (1989)
Townsend v. Sain, 372 U.S. 293 (1963)

In Part II, see also:

For further analysis, see Part I1I at

E The Chief Justice and the Chair of the Conference of Chief Justices
should create a National State-Federal Judicial Council.

136-137 I

The Committee endorses the suggestion of the Chair of the Conference

of Chief Justices for the creation of a national State-Federal Council, compdsed
of an equal number of state and federal judges, to study and submit
recommendations to ease friction and promote cooperative action between
the two court systems. Areas in which it might offer recommendations are
readily apparent. Our proposals above, for example, hardly exhausted the
problems created by complex litigation that presents claims concurrently in
several federal and state courts. Problems of trial scheduling often create
fricion. Attc ey discipline in state and federal courts is often uncoordinated.

These are but a few of the areas in which the proposed council might offer





















The Chief Justice
U.S. Supreme Court
Washington, D. C. 20543

Hon. Charles Clark
Chief Judge
U.S. Court of Appeals for
the Fifth Circuit
245 E. Capitol Street, Room 302
Jackson, Mississippi 32901

Hon. Paul H. Roney

United States Court of Appeals
for the Eleventh Circuit

Federal Office Building

St. Petersburg, Florida 33701

Hon. Barefoot Sanders

United States District Court
Northern District of Texas
1100 Commerce Street

Room 15D28A

Dallas, Texas 75242

Hon. William Terrell Hodges
United States District Court
Middle District of Florida
United States Courthouse
Suite 108

Tampa, Florida 33602

Professor Albert M. Pearson
School of Law

University of Georgia
Athens, Georgia 30602

William R. Burchill, Jr., Esquire

General Counsel

Administrative Office of the
United States Courts

Washington, D. C. 20544
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