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MEMORI

TO: Justice Powell

FROM: Hew

“~nate Crime Bill
The President's Crime Bill pe
58-40 vote. The Bill is voluminous, and includes provisions on
many topics. Of interest to you will be the fact that it
contains a waiting period for the purcl se of handguns as well as
other gun control measures. In brief ¢ mmary, the habeas corpus
provisions include the following:
A. General Habeas Corpus Reform. The Bill includes both a
general habeas reform provision, and a specific section
for capital cases.

1. Limitations Period. A one-year limitations period

applies. Same as the Ad Hoc Committee proposal
(which would have applied to capital cases only)
with the Ad Hoc Committee rules for tolling of the
limitations period.

2. Exhaustion. Exhaustion requirement is codified;

petition may be denied on merits despite failure

to exhaust state remedies.

3. Deference to State Far+€+‘-“‘ng. The present
requirement of deference to state court
factfinding is retained, and may only be rebutted

with "clear and convincing" evidence.



and Fair" Prov*~‘on. This is the most

ficant provision, which bars federal habeas

f for any claim that was "fully and fairly
adjv-“icated" in the state courts. The statute
thus appears to extend the rule of your F*-Hne v.
Powe .l opinion beyond the Fourth Amendment
cont~xt. My understanding is that the statute is
inte 3ed to require deference to state court legal
ruli ys, not to limit habeas review to cases of
"mok 3Iominated trials"™ and the like. You have
privately expressed support for this type of
prov ion before, but it was not part of the Ad

Hoc mmittee recommendation.

~~pital C e Habe~~ Bef~~m. The following are the

major hig ights of the statute's special section on

capital h eas reform:

1.

Counc=]l Requirement. The statute allows States to

"opt n" under essentially the same requirements
for t..e provision of counsel as the Ad Hoc

Commi tee proposal -- States would have latitude
to de ine qualifications based on local needs.
Appoi tment rules and procedures are essentially
the s_ne as the Ad Hoc Committee's.

Mandatory Stay. Like the Ad Hoc Committee

proposal, the Bill provides for a mandatory stay



of execution during the "one trip" through federal
habeas.

Timi+~ on Successiv~ ™~*+it’-1s. The Ad Hoc
Committee's recommendation for successive
petitions is adopted: No successive petition
except for new claims going to factua'® ‘nnocence
of the crime that could not have been presented at
the time of the first petition.

Limitations Period and Time Limits. The
limitations periods of the bill are shorter than
the Ad Hoc Committee proposal. The Bill also
places limitations on the amount of time that a

petition may be pending in court. Essentially, a

petition must be filed within 180 days of
appointment of counsel. The district court and
court of appeals must decide the case within 180
days each (no time limit on the Supreme Court).
The Ad Hoc Committee did not recommend time limits
on adjudication.

Full and Fair. The "full and fair" provisions

described above also apply in capital cases.

No Certificate of Probable Cause. Like the Ad Hoc

Committee proposal, the Bill eliminates the
requirement of a CPC for appeal of the first
petition.

R.H.P.
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August 19, 1991

The Honorable Henry J. Hyde
U.S. House of Representatives
Washington, DC 20515

Re: Habeas Corpus Reform Proposal

Dear Congressman Hyde:

The attached editorial in today's Atlanta Ceret+itution
inspired me to write you. I served as counsel tou wue Poweald
Committee and did all of the basic drafting on the proposal which
is now known as the Powell Committee Report. Permit me to
register my views on the habeas corpus provisions of the Senate
Crime Bill now before the House for consideration.

When your version of the Powell Committee Report was
approved by the House of Representatives last year, I was much
gratified. In my view, the House of Representatives would be
well ad' .sed to adopt your version of habeas corpus reform in
death penalty cases again this year. This would mean stripping
the language in the habeas corpus reform provisions of the Senate
Crime Bill making the "full and fair hearing" standard applicable
in capital cases. So modified, the proposed habeas corpus
provisions would establish a statute of limitation and impose the
“"full and fair hearing" standard in all state criminal cases that
do »~% involve the death penalty. This in itself would represent
a major ~hange in the scope of federal habeas corpus review in a
class of cases where it can be justified. As you know, less than
2% of ali non-death penalty habeas corpus petitions are acted
upon favorably by the federal courts. Needless to say, that does
not necessarily mean that the federal courts were always correct
in those cases; it means only that they disagreed with the
analysis advanced by the state courts in denying post-conviction
relief. At this juncture, however, these general changes in
habeas jurisdiction should not apply to federal habeas corpus
review of state-capital convictions.

The retention of substantive habeas corpus review in capital
cases is justifiable for two reasons: (1) the uniqueness of the
death penalty as a form of punishment in comparison to
incarceration and other penal restrictions on the person; and (2)
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the high reversal rate in federal court of state death penalty
convictions. Your version of the Powell Committee Report --
which did not include the "full and fair hearing" standard --
would give the states a way to promote finality in death penalty
cases and yet, at the same time, would heighten fairness through
improvement in the quality of death penalty defense
representation. Based on the attached editorial, it appears that
you have some concern about applying the full and fair hearing
standard in capital cases. If that is indeed your view, I hope
that you can persuade the administration and your colleagues in
the House to see both the soundness and the fairness of the
position you take. Even without that feature of the bill, habeas
corpus would be much reformed if the balance of the
administration's version of habeas corpus were to be enacted by

Congress.
Good luck in your legislative endeavors.
Sincerely,
Albert M. Pearson
Professor of Law

AMP/khb












Dear Al:

Mrs. Powell and I w
holidays. When I retun
your letter of December
argued before the Court,
Franklir -~. “~winnett (
decision of tne Court
subsequent decisions hav

Thank you also fc
reporting on the status
Committee. Of course,
degree the superb advice

Whenever you are he
enjoy a visit with you.
a recommendation I would

I am sending a cop
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He also has a high opini

Professor Albert M. Pear
School of Law

The University of Georgi
Athens, Georgia 30602
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cc: R. Hewitt Pate, Esq

31, 1991

r Richmond home for the Christmas
ourt today I was pleased to find
I do not follow every case now
$a» will let me know the outcome of
hool ~*~*rict. I thought the
~ was aeaa wrong, and I believe
oser to my dissenting view.

scond paragraph in your letter
:commendations made by the Powell
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Court and have the time, I would
peat that if you should ever need
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letter to Hew Pate. My former
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rely,



HuNnTOoN & WILLIAMS v JLh -
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NORFOLK, VIRGINIA
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WASHINGTON, D. C.
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January 2, 1992

Professor Albert M. Pearson
Professor of Law
University of Georgia
Athens, GA 30602

Dear Al:

Justice Powell kindly sent me a copy of your December 17,
1991 letter to him. Congratulations on your argument at the
Court and good luck! I would love to hear about the argument
sometime when you have a few minutes. If you have a spare copy
of your brief on hand, I would also be most interested in reading
it.

Your comments about the Powell Committee position on habeas
corpus reform are right on the money. Obviously, the
Administration wanted to go farther in restricting the scope of
habeas. House liberals hoped to use the massive Crime Bill to

sneak through measures such -~ a Teague-overruler that would make
the habeas situation worse. . is too bad that Congress did not

end up embracing the middle position offered by the Powell
Committee. Do you think there are prospects for any more habeas
legislation, or is everyone on the Hill tired of the subject?

Justice Powell was of course quite right to mention my "high
opinion" of you and your work. I hope that we will have an

opportunity to get together again sometime soon. Ple:z : let me
know if you ever happen to be in the Richmond area. With best
regards,

Yours sjncerely,

-

R. Hewitt Pate

834/619
cc: Honorable Lewis F. Powell, Jr.
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