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- MEMORANDUM TO THE CHIEF JUSTICE

FROM: Al. Pearson, Judicial Fellow/
tion Provision

RE: Habeas Corpus Statute of Limi
DATE: March 30, 1988

The brevity of the attached habeas corpus statute of

C e
5’9”0 (jCL limitation proposal, while it may surprise you, could actually

uf)ﬂZva// prove to be a strength. The concept is straight forward as is the

=%
3

account:

The atrtarhed nramas~a1 -~

legislative language required to put it into effect. Here is a

ﬂdalist of the most important questions that the proposal takes into

1. Should the SL be general or apply only in capital
cases? Should it apply to both state and federal
prisoners?

2. How long should a prisoner have before the SL would
operate as a bar to habeas. corpus relief?

3. What event or events should trigger the SL? Under
what circumstances would the operation of the SL be
tolled?

4. At what point should counsel be provided in order for
the SL to become operational in a particular case? This
raises the possibility or perhaps necessity of a double
trigger? From the perspective of the federal systenm,
this proposal won’t work unless there is representation
at the state habeas phase where Br=-dy and ineffective
assistance contentions can be addea to issues which have
been presented on direct appeal.

5. What system of legal representation do we want to
propose? Would a state qualify for the SL if it put into
operation a comprehensive system of legal representation
in habeas cases? How would the system be certified as
adequate for purposes of triggering the SL? Would such a
broad gauged approach to legal representation make the
benefits of finality in criminal cases too expensive to
be an effective inducement? The alternative would be to
make the SL apply on a case-by-case basis---allowing the
government to make the cost-benefit assessment
selectively and to commit incrementally.

a Lo~
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rationale for gauging the proposal so narrowly is that the
finality problem arises almost entirely from this class of
prisoﬁérs and in this class of cases. The inducement of qﬁicker
finality is offered to the states in return for their development
of a systemﬂof representation for capit 1 ¢ - i1dant 1in :ate and
federal post-conviction proceedings. The purpose is to provide
the optimal combination of judicial efficiency and fundamental

fairness.
Is this a reasonable quid pr~ quo?

It is clear that inmates are being added to death row more
rapidly than executions are being carried out. The reason is the
length of time necessary to complete state and federal
post-conviction proceedings---a problem that is intensified by a
capital felon’s understandable desire for delay and the
procedural doctrines like the exhaustion remmiramant that make
such a strategy generally quite effective. As complex and time
consuming as death penalty litigation has proven to be thus far,

-

more difficult times lie ahead.

A 1987 study reveals the outlines of what it describes as a
coming "crisis". As of June 15, 1987, there were 1940 -inmates on
death row nationally. Of those 1940 capital cases, 1021 were
pending on state diréct appeal. Approximately 660 were either
pending in state post-conviction proceedings or had been ruled
upon. The study forecast that 304 death penalty cases would be in
a position to move into the federal habeas carpus phase of '

litigation in FY 1987. It forecast 340 more such cases for FY



default. It would permit a habeas petitioner to try to
return to state court as required by Rose v. Lundy, but
the clock would continue to run as to that issue. You
could call this the "one clock principle" for all issues
and contrast it h the way exhaustion works which is
issue-by-issue, only circumstances where multiple
clocks would be possible are identified in subparagraphs
(1),(2) and (3). They are essentially situations where
exhaustion was not possible due to factors beyond the
control of the petitioner and his attorney.

Subsection (fYeeaMhic molaoon - . (

e~ eevarawe UG LUC

inevitable comparisons between the haves and have nots
might be undesirable. We want to move on thls problem on
a broad basis and d01ng it at the -*-+- °
tha hact ~o=---- jin my view. My | free me

. - —=-ws wvep Which establishes that a progran
qualifies and that a SL is in effect. What about cost
allocation? I put the costs entirely on the state, but
the state can make some telling points in response. For
example, the federal government has created the need for
counsel because it has made habeas corpus relief so
freely available. Why should the states pay 100% of the
counsel fees for a problem that they didn’t create in
its entirety? The federal government can say that the
states want the death penalty and federal habeas is
necessary to make sure it is applied in a fair manner.
In that sense, the states have contributed to the
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a/r \ ~Section 2244 of title 28, United States Code, is amended by
5 at the end thereof the following new subsections:

addi
0“\))1)&"0#//

)
¢ ////// "(d) In all capital cases involving a person in custody
AF/U/ pursuant to a judgment of a state court, a one year period of

limitation shall apply to the filing of an application for a writ

}9/ of habeas corpus under this chapter. This period of limitation
f} y shall apply only if the state, under the standards and procedures
b”yﬂ/ X’set forth in subsection (f), has a program that provides

N\ &

&/V \ mpetent and adequately compensated counsel for state prisoners
&;\ @mder death sentence during all state and federal post-conviction

ol

f\$proceedings.

"(e) The one year period of limitation shall run from the
time at which state remedies are exhausted or could have been
exhausted. It shall run separately with respect to any issue or
issues for which the exhaustion requirement has not been

satisfied because:

" (1) the state created an impediment to post-conviction

review in violation of the Constitution or laws of the United

States;

"(2) the federal right asserted has been newly
recognized and could not have been asserted.in any prior

post-conviction proceeding; or



"(3) .the factual basis of the claim or claims could not
have been discerred through the exercise of reasonable
diligénée.

W(f) A state may qualify for the one year period of
limitation-if it establishes a comprehensive program providing
for representation of capital defendants in state and federal
post-conviction proceedings. To qualify, the capital
representation program must receive the abnroval nf a masarite ~4
the active judges of the United States Circnit Conrty AF Armasd-
in which the State is situated. The Court of Appeals shall
approve a program of capital representation if it provides
adequate compensation and otherwise assures the availability of
competent counsel for all capital defendants desirous of

representation."
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MEMORANDUM TO THE CHIEF JUSTICE

FROM:

Al Pearson, Judicial Fellow

RE: Refinement of Habeas Corpus

DATE: -

1tute - oﬁ\L;mlFatlon Proposa
“April 13, ISQg

Attached-is a redraft of the statute of limitation

sy 05 N
/Ll' ' Q pr;ESEEI

It incorporates your suggestions and attempts to refine

ivq/VQA' some features. ‘

et

1. Section (d) establishes two triggers for the SL.
Subsection (d) (1) makes the SL applicable if a capital
habeas applicant in fact was represented during state
post-conviction proceedings and for an aggregate period
of a year thereafter. The premise is a case-by-case
determination of the applicability of the SL provision.
Upon the conclusion of state post-conviction
proceedings, a lack of representation would toll the SL
but once counsel comes back into the case, the clock
resumes running. A #*=~Vim~ —-i--4-%- -gyverns. Thus, five
months of represent i ey e mri—e e eight months by
Smith would make an aggregate period of representation
of more than a year. If no federal habeas petition had
been filed during that time, the SL would operate as a
bar as specified in Section (e).

Subsection (d)(2) enables a state to trigger the SL
across-the-board in its own death penalty cases. The
quid p~~ quo is the establishment in accordance with
section (f) of a program of legal representation in
state and federal post-conviction proceedings. As
written, the across-the-board option probably does not
contain sufficient incentives to make the idea
attractive to the states. They can argue with some force
that all the costs of representatlon should not be borne
by them. Some -~
is likely to b _
Section (e) attempts to define the point in time from
which the SL would run. Two alternatives are suggested.
The first uses the date at which "state remedies are
exhausted." I borrowed the "exhaustion" standard from
the SL provision of HR 1333. In my view it is highly
ambiguous. The concept of exhaustion is never used to
describe a single moment in the process of state
review---whether on direct appeal or during habeas
corpus proceedings. In fact, it refers to a series of
instances throughout state review where the state
judiciary has given all the consideration that it
intends to afford to a particular issue. Linked as it is
to discrete issues and the factual allegations in
support of them, exhaustion can and regularly does take
place at many different times during state review. With
respect to some issues, it does not occur at all. For




these reasons, "exhaustion" seems to be a particularly
inapt starting point for a SL.

We could try to assign a meaning to the term
"exhaustion" for the purposes of this section that
differs from the usage under 28 USC $ 2254(b). But the
potential for confusion hardly seems worth it. What we
seek is a clearly defined terminal point in state
judicial consideration of criminal cases---a point that
objectively reflects the end of the state prisoner’s
efforts. Depending on the nature of the issues involved,
it could occur after direct appeal or after state
post-conviction proceedings. But once state review is
concluded and the state prisoner shifts his attention to
the federal courts, the premise of this proposal is that
he is entitled to a year to filed his application for
federal habeas relief.

The alternative language I propose. would have the SL
run from the "lae#+ Adrma-dbders —o-a--
issued by a st e em el v,ueept
this language describes a single, identifiable point in
time from which to measure the operation of the SL bar.
As I conceive of this approach, it would not apply to
rulings denying motions for rehearing or motions for
extraordinary reconsideration of prior dispositive
rulings. In my view, this language (or something based
on the same rationale but more aptly phrased) is the way
to go.

A further advantage of the alternative language is
that while it makes the operation of the SL independent
of the exhaustion requirement, the SL rule still serves
as a powerful disincentive against the filing of mixed
petitions. It deals with one of the most serious but
unintended consequences of Rose v. Lundy in the death
penalty context. If a state prisoner seeks federal
relief and raises an unexhausted claim, the SL clock
would continue to run from the date of the "last
dispositive order on the merits" in state court. Nothing
in this proposal would deny the state prisoner the right
to rush back to state to cure his exhaustion problem. He
would required to do so, however, within the time frame
of the one year SL---a difficult, if not impossible,
task in most instances.

Is this unfair to a state prisoner under death
sentence? Not in my view since he bears none of these
consequences if he is unrepresented. On the other hand,
if the state prisoner is represented in state
post-conviction proceedings and afterwards as this
proposal contemplates, the factual record built up in
the state courts ought to be entirely adequate to
sustain all legal theories appropriate in federal habeas
proceedings. Under these assumptions, the presentation
of unexhausted claims to a federal court is difficult to



excuse. This proposal exacts a price for such
"afterthought" contentions, but it is one that seems
fair in view of the representation in death penalty
cases that this proposal seeks to encourage. Moreover,
it would seem to be reasonable from the perspective of
judicial administration.

Section (e) recognizes that there are certain issues
that a state prisoner might not fairly be expected to
raise within the context of the one year SL and it
creates exceptions for each of them. The SL runs
separately if any one of the exceptions is applicable;
it runs from the time at which the disability is
removed. The rationale behind these exceptions is
self-evident.

T rmyvamd S ma | . .- _

cmea—s ssesavwiivud allegatlons are, of course, quite
unusual. In principle, however, if there is previously
unknown and unavailable evidence suggestive of a state
capital prisoner s innocence, the federal courts should
always remain open to con51der 1t This particular

L ~
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Section (f) needs little elaboration beyond what I
have said in previous memoranda. If a state wishes to
qualify for the SL across~the-board, the program ought
to compensate counsel and have controls that assure
competency. Once a program is approved by the Court of
Appeals, there will not be any further need for
case-by-case review of the competency of individual
attorneys before the SL could be invoked in a given
case.
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PROPOSED F2REAS CORPUS STATUTE OF LIMITATION PROVISION

Section 2244 of title 28, United States Code, is amended by
adding at the end thereof the following new subsections:

"(d) In all capital cases involving a person in custody
pursuant to a judgment of a state court, a one year period of
limitation shali apply to the filing of an application for a writ
of habeas corpus under this chapter. This period of limitation

shall apply if either of the following conditions is satisfied:

" (1) the state prisoner was represented by counsel
during all staﬁe post-conviction proceedings and for an
aggregate period of at least a year following the

completion of such proceedings;

"(2) the state, under the standards and procedures set
forth in subsection (f), has a prograﬁ that provides
counsel for state prisoners under death sentence during
all state and federal post-conviction proceedings and
the state prisoner was in fact represented by counsel

pursuant .to such a program.

"(e) The one year period of limitation shall run from [the
time at which state remedies are exhausted] [the date of the last.
dispositive order on the merits issued by a state court prior to
the application for a writ of habeas corpus under this chapter].
It shall operate as a bar to all issues actually litigated on

state direct appeal or during state post-conviction proceedings



and to those issues that might have been raised at either stage
of review. The one year period shall run separately with respect
to any issue or issues for which the exhaustion requirement could

not have been satisfied because:

"(1) the state created an impediment to post-conviction
review in violation of the Constitution or laws o: the

United. States;

"(2) the federal right asserted has been newly
recognized and could not have been asserted in any prior

post-conviction proceeding; or

“"(3) the factual basis of the claim or claims could not

have been discovered through the exercise of reasonable

diligence.

"(f) A state may qualify for the one year period of
limitation if it establishes a comprehensive pfogram providi-g
for representation of capital defendants in state and federal
post-conviction proceedings. To qualify, the capital
representation program must receive the approval of a majority of
the active judges of the United States Circuit Court of Appeals
in which the state is situated. The Court of Appeals shall
approve a program of capital representation if it provides
adequate compensation and otherwise assures the availability of

competent counsel for all capital defendants desirous of

representation.”
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Proposed Amendment to.
28, USC 2254
adding Subsections h) and (i

(g) Except as provided in subsection (i) below, the district
court shall have no jurisdiction to entertain a petition under
this section unless £he petition is filed within one year from
the date of the judgment of conviction in state court or, in the
event of a timely direct appeal from such judgment, the date on
which direct appellate review of the judgment is exhausted or
becomes final. The terms “direct appeal” and ”direct appellate
review” shall include all proceedings on direct appeal as of
right and any certiorari proceedings under state or federal law
permitting or providing for direct review of the judgment of
conviction or the judgment of a lower appellate court reviewing
the judgment of conviction on appeal, but such terms <hall nnt
im~lnda ~Allataral naet ~anvistian remedies or proceedings under
state law in the nature of habeas corpus, coram nobis or the
like.

(h) In the event a post conviction proceeding for collateral
review under state law has not been instituted or is still
pending in state court at the time a petition in the district
court must be filed in order to be timely under subsection (g) of
this section, the Aictricrt FrAanrt mav antardain +ha Fodaral nabi-
tion but shall stav anv proceedinas thereon until such time as
(1) all state remedies by way of collateral review are exhausted
with respect to the claims presented o: ) the respondent in
behalf of the =#=2+=2 avnrecelyv waiwvaec exhaustion of such remedies

with respect to such claims.



(i) Notwithstanding the provisions of subsection (g) of .this
section, if a ~'=2im as hereafter defined first arises after the
time for the filing of a federal petition under subsection (g)
has expired or after an earlier federal petition has been heard
and denied or while a federal petition is still pending, the
district court shall have jurisdiction to entertain a petition,
successive petition or an amended petition, as the case may be,
asserting that claim; providing that the provisions of subsection
(b) of this section regarding abstention pending exhaustion of
state remedies shall apply, and, providing further, that thev
petition or amended petition is filed within sixty days after the
claim first arises or within such lesser time as the district
court may direct when a federal proceeding is already pending in
the district court at the time such claim first arises. A “claim“
within the meaning of this subsection shall mean only: (1) a
claim based upon a =~ ~~=~tifnbinnal mein~inla established by an
intervening decision of the Sdpreme Court of the United States,
which is retroactively applicable, and which was not reasonably
foreseeable at the time any earlier federal petition was filed or
could have been filed; or (2) the discovery of a previously
unknown state of facts. sufficient to support a claim of consti-
tutional deprivation. Such a claim *arises” within the ﬁeaning
of this subsection on the date of the publication of the appli-
cable Supreme Court decision, or on the date such state of facts
was either discovered or could have been discovered through the

exercise of reasonable diligence.



UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT
September 12, 1988

TO: Chief Judge Charles Clark
FROM: Mark Maney /7{»«//4 w2l fpul ar o A/Wuwﬁd‘/é ”4‘0’}

SUBJECT Federal Habeas Corpus Review of State Criminal
Convictions

- et A v o D Gy R D Ey S AR my vy AR AE Ny =R AR AP =S A R - M My v =5 G W - AN W - W A YR Sm G A MR W — A T W M M W w W MW W =S W

Every Federal habeas corpus attack on a state eriminal
convietion Inherently delays the finality of those convictions.
In addition, the habeas process can be purposely utilized to
cause such delay. In most habeas cases, however, there is little
likelihood of intentional delay. An incarcerated habeas
petitioner usually wants to be set free promptly. Delay causes
its own punishment. Failure to raise all possible issues or to
bring the petition at the earliest possible time, in these cases,
is presumably due to ignorance of rights or unavoidable
ciré:mstances, not lack of diligence.

Capital prisoners awaiting execution do not share these
incentives for prompt review. Although they desire to be free of
the sentence, the fear of execution overrides all else. Capital
prisoners have a strong incentive to pursue all possibilities of
delay, -

This memorandum discusses the causes of delay in federal

p. |



habeas corpus review, particularly in capital cases, and possiblec
methods of speeding the process. 1t begins in Part I by
discussing the major limits on federal habeas corpus -- abuse of
the writ by delay and successive petitions, exhaustion, and the
limits imposed by enforcing state procedural default rules. In
Part Il, the extent to which federal habeas corpus can be furthe
l1imited without transgressing the Constitution is analyzed. Part
ITI lists potential statutory solutions to the perceived causes
of delay -- delay in filing, successive petitions, exhaustion,
and delay in resetting an execution date after a stay of

execution has been imposed.



1. Present Limits on Federal Habeas Corpus Review of State
Criminal Convictions

A. Dismissal for Abuse of the Writ --(Delay in Filing the

N
Petitlion

N

Rule 9(a) of the Habeas Corpus Rules provides:
7

A petition may be dismissed if it appears that the

state of which the respondent is an officer has been
prejudiced in its ability to respond to the petition

by delay in its filing unless the petitioner shows
that it is based on grounds of which he could not have
had knowledge by the exercise of reasonable diligence
before the circumstances prejudicial to the state
occurred.

This rule, adopted in 1977, introduced the equitable
doctrine of laches into federal habeas review for the first
time. C. Wright, A, Miller, & E. Cooper, Federal Practice &
Procedure § 4268.2, at 497-98 (1988) (Federal Practice &
Procedure). Mere delay is not a bar; the state must establish

W”—\

that the delay has prejudiced its ability to respond to the
N— - —-’\__/-\_,/WVW—\/V—\_‘.\_-\
constitutional claim asserted in the petition. Prejudice to the

state's ability to retry the petitioner successfully is not
relevant. Vasquez v. Hillery, 474 U.S. 254 (1986). Delay should
be "disregarded where (1) there has been a change of law or fact
(new evidence) or (2) where the court, in the interest of
justice, feels that the collateral attack should be entertained
and the prisoner makes a proper showing as to why he has not
asserted a particular ground for relief." Advisory Committee
Note to Rule 9(a).

Rl 5(4)

B. Abuse of the Writ -- Successive Federal Petitions.

e————

If a defendant has previously petitioned for federal habeas

3.



corpus relief, a federal court is not required to entertain a

subsequent application for the writ
WW&M
. . . if the judge finds that{it fails to

allege new or different grounds for relief
and the prior determination was on the merits
or, if new and different grounds are alleged,
the judge finds that the failure of the
petitioner to assert those grounds in a prior
petition constituted an abuse of the writ.

Rule 9(b) of the Habeas Corpus Rules., §== =1g0 28 U.S.C. §

2244(b); Sanders v. United States, 373 U.S. 1 (1983).

At least when the petitxoner_lg\iggigigﬂiggynggounsel this
rule has been interpreted to preclude a subsequent petition as to
any constitutional claim that "could have been raised earlier."
Straight v. Wainwright, 106 S.Ct. 2004, 2005 (1986) (Powell, T,

oA </joined by Burger, C.J., Rehnquist, and O'Connor, JJ., concurring

v | in the denial of stay). See also Woodard v. Hutchins, 464 U.S. )

377, 378-80 (1984) Powell J joined by Burger, C.J., Blackmun, ) ) C”“”%
Aecrsror
Rehnquist, and O'Connor, JJ., concurring); Jones v, Estelle, 722
F.2d 159, 165-867 (5th Cir. 1983) (en banc). Greater tolerance
for omitted claims must be shown pro se petitioners. Jon~ec 722
F.2d at 163 n.3, 165, 167, The standard for pro se petitioners
has not been established, 1d.
/(/u-azwt-
C. Exhaustion ot/\State Remedies.

By statute, federal habeas corpus relief is not available to
a state prisoner unless the prisoner has exhausted any remedies
available in the state courts as to each constitutional claim
presented. 22 U.S.C. § 2254(b),(e). If a c¢laim is based on new

e —

evidenqg4 fact, or theory, there Is no exhaustion, and a

— e — =
———a
—

petitioner must first resort to the state courts, Federal

e T
e .- ~——
T T T e
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Practice & Procedure §§ 4264.4. This limit on federal habeas _ __
L A Catetd

review is also a cause of delay. ‘y1 )

The exhaustlion requirement is premised upon notions of _,/

comity; it Is not jurisdictional. Granberry v. Greer, 107 S.Ct, 7% e
. L F

1671, 1673-75 (1987). When the state decides not to raise : N
exhaustion as a defense, the "court should determine whether e
interests of comity and federalism would be better served by
addressing the merits forthwith or by requiring a series of
additional state and district court proceedings before reviewing
the merits of the petitioner's claim." Id. at 1675. Waiver is,
therefore, not automatic, but likely if the state does not wish
to raise exhaustion, See also Federal Practice & Procedure §
4269.7; Resendez v. McKaskle, 722 F.2d 227, 229-30 (5th Cir.
1984).

Incident to the exhaustion doctrine is that in most cases a
state court will have already heard and decided the prisoner's
constitutional claims. Federal statute requires that the factual
findings of the state court be given preclusive effect unless th

petitioner establishes --

(1) that the merits of the factual dispute were
not resolved in the State court hearing;

(2) that the factfinding procedure employed by
the State court was not adequate to afford a
full and fair hearing;

(3) that the material facts were not adequately
developed at the State court hearing;

(4) that the State court lacked jurisdiction of
the subject matter or over the person of the
applicant in the State court proceeding;

(5) that the applicant was an indigent and the
State court, in deprivation of his

4



constitutional right, failed to appoint
counsel to represent him Iin the State court
proceeding;

(6) that the applicant did not receive a full,
fair, and adequate hearing in the State court
proceeding; or

(7) that the applicant was otherwise denied due
process of law in the State court proceeding;

(8) or unless that part of the record of the
State court proceeding in which the
determination of such factual issue was made,
pertinent to a determination of the
sufficiency of the evidence to support such
factual determination, is produced as
provided for hereinafter, and the Federal
court on a consideration of such part of the
record as a whole concludes that such factual
determination is not fairly supported by the
record . . . .,

28 U.5.C. § 2254(d). See also Townsend v. Swain, 372 U.8. 293,
314-16 (1963),.

This rule is complicated when mixed questions of law and i%pza
fact are presented to the court. The Supreme Court has noted:
"In the § 2254(d) context, as elsewhere, the appropriate
methodology for distlﬁguishlng questions of fact from questions
of law has been, to say theileast; elusive.” Miller v. Penton,
474 U.S. 104, 113 (1985). Preclusive effect should be given to
the underlying factual findings, but ihe federal court remains
free to decide the~ultiméte legal question. See Sumner v. Mata.
455 U.8. 591, 597 (1982).

D. State Procedural Defaults ébﬁéfﬁfjaﬁfliév}'/' S‘7ALLL“
—_— T T et nbgwr
State procedural rules, particularly contemporanebus fr /%

objection rules, also 1imit federal hebeas cecorpus rellef. h,i? }QALQ:>

W

FPailure to comply with state procedural rules that punish

/‘0
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