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TO: JUDICIAL TONFERENCE AD HOC COMMITTEE
ON FEDER&L HABEAS CORPUS REVIEW
OF CAPITAL SENTENCES

FROM: ALBERT . PEARSON, REPORTER

RE: LEGISLATIVE RECOMMENDATIONS

DATE: NOVEMBER 21, 1988

I. INTRODUCTION

Two principal topics are discussed in this memorandum: (1)
areas where the de lopment of some statistical or illustrative
information wmight be helpful to justify legislative proposals
coming from *he Committee; and (2Z) habeas corpus reform measures
that have been presented in Congress or advanced in other forums
over the past two decades. In connection with the habeas corpus
reform measures, I have noted the major arguments for and against
each measure.

IT. POTENTIAL NEEDS FOR EMPIRICAL DATA

A. Case Load Burden

One issue that the Committee will probably have to address
at some point 1is whether the focus on death penalty cases is
justified. When you look at total habeas corpus filings annually
for the past two decades, it would be hard to say that such
filings have contributed inordinately to the federal court
workload. For example, total civil filings between 1966 and 1986
increased by 359%Z. 1 In contrast, total prisoner filings (federal

and state) increased by 469%Z. 2 A closer look at total prisoner

1. The jump was from 70,906 to 254,828. Wilkes, Federal and

State Postconviction Remedies and Relief, $ 8.2 (lst ed.
1983)(1986 supplement).

2. The change was from 6,248 to 29,333, Id.



filings, however,-puts- an important perspective on these figures.

The great bulk of this increase has been in prisoner civil rights

actions,:patticularly section 1983 suits by state prisoners, and

not becauée ofha dramatic increase in section 2254 petitions. In
fact, section 2254 petitions between 1966 and 1986 increased by
only 169%, 3 a rate which is considerably below the 3597
increase experienced in total civil filings. 4

This review suggests—---in my view strongly---that the
Committee's focus on capital cases is valid. For at least two
reasons, they present the federal (and state) courts with unique
fairness, procedural and administrative problems. One is
that death row inmates have an incentive to exploit every
opportunity to delay the processing of their cases and to
relitigate issues which sharply differentiates them from inmates
sentenced to a term of years. That point seems so intuitively
obvious that a search for more documentation would be a waste of
effort.

The second is that, as a sub-category of section 2254
filings, death penalty cases pose a greater burden on the federal
courts thaﬁ their actual numbers reflect. Some supporting is
readily available such as: (1) data showing that the death row

population is increasing more rapidly than the courts can process

3. The increase was from 5,339 section 2254 petitions in
1966 to 9,045 in 1986. By comparison, the jump in state prisoner
section 1983 actions was from below 1,000 to more than 20,000
over the same time. Id.

4. This figure would still be 3507 even if you excluded all
prisoner filings from total civil filings.
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these cases to a final disposition; and (2) according to the
report of the Spangenburg Group issued in September, 1987, there
is literally a flood---in comparison to what we have experienced
thus far---of death penalty cases headed for the federal courts.
The report stated that 174 death penalty cases were pending at
the federal district court 1level and 97 before various circuit
courts or c¢n petition for certiorari. For fiscal year 1988, it
predicted that 304 death penalty cases would be in a position to
shift from state to federal <court; for fiscal year 1989 the
number predicted was 340, 5

Even though these figures suggest a crisis in the volume of
work soon to face the federal courts in death penalty cases, we
could attempt to get more detailed information about the actual
judicial time devoted to an average death penalty case (if such a
thing exists). For éxample, how many hours each year does a
federal judge spend on all his or her duties? What percentage of
this time would be consumed by a death penalty case? When sitting
as a district judge? When sitting as a circuit judge---with
opinion writing responsibility and without 1it? The question
posed is not simply whether death penalty cases are too much work
or too hard, but whether they consume so much time that the other
business of the federal courts is unjustifiably put to one side.
Information of this sort might be helpful}geciding whether death

penalty cases should have special procedures making it possible

5. Report of the Spangenberg Group, Caseload and Cost
Projections for Federal Habeas Corpus Death Penalty Cases in FY
1988 and FY 1989, 20 (Sept. 1987)
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to handle them more efficiently without compromising fairness or
the scope of federal review.

A-related question is the intensity of the pressure under
which federal (and state) judges often must work in death penalty
cases. Here I refer to the role that death warrants and stays of
execution presently play in moving a case through the federal and
state systems. Judge Sharp's statement of February 26, 1988
provides a graphic picture of the the dynamics of this process.6
Do we need - to- delve into this more? For reasons mentioned
elsewhere in this memorandum, tnis information would support the
use of a statute of limitation as the mechanism for an orderly

transition of capital cases from state to federal court.

B. SOURCES OF DELAY

In this section, I try to identify reasons for delay in the
handling of capital habeas cases that are structural or doctrinal
in nature,

As a preliminary matter, some comment about the problem of
delay seems appropriate. One reason for delay in death penalty
cases is due to the fact of lower federal court review of state
criminal convictions. Unless the Committee wants to recommend

change in the substantive scope of federal habeas review, this

cause for delay is something that we have to be aware of but

6. Statement of the Honorable G. Kendell Sharp before the
Subcommittee on Government Information, Justice and Agriculture
of the House Committee on Government Operations.
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need not emp. lze.

Of tihz 101 executions in the United States since Furman, 90
were resisc:i legally by the prisoner. In states that have had 5
or more exzcutions (Texas, Florida, Louisiana and Georgia), the
average tiz=2 Zrom the date of the crime to the date of execution
has ranged from 5 years 10 months in Louisiana to 9 years 10
months in we2crgia. To the extent that any of this time is due to
the necessity of a retrial whether on guilt-innocence or the
imposition of the death penalty, the delay is a result of a
substantive legal judgment about the fairness of the state
criminal trial,

As you all know, the number of reversals in death penalty
cases has ©te¢en high~--indeed far higher than in cases involving
inmates sentenced to a term of years. 7 Of course, not all of the
reversals have occurred in federal court, but many, perhaps a
considerable mnajority, have. To death penalty opponents, this
pattern is , powerful proof of the need for federal collateral
review of state «criminal convictions, particularly in capital
cases, Any delay in the imposition of the death penalty
attributable to this, in their view, 1is 1legally and morally
justified. I +1ention this only to emphasize the importance of

questions about structure and administrative efficiency separate

7. According to a 1987 report of the NAACP Legal Defense and
Education Fund quoted by the Los Angeles Times on March 23, 1988,
558 death sentences had been declared unconstitutional; there
have been 1,209 reversals on other grounds. These figures were
not broken down to reflect whether the decisions occurred in
state or fed=aral court.



from concerns _that might appear to call into question the present

scope of federal habeas corpus raview of state convictions.
With<this in mind, here is a:1list of sources of delay that

arguably can be addressed under the rubric of administrative or

procedural reform:

1. There are two phases of state and federal post-conviction
review not éubject to any time tables: (a) the step between
direct appééi and the initiation of state post-conviction review;
and (b) ﬁhe step between the conclusion of state post-conviction
proceedings and the initiation of federal habeas review. In death
penalty caséé; it is not unusual for legal proceedings to come to
a halt after a ruling by the state supreme court on direct
appeal. Typiéally, the settiz  of an execution date (or the
threat to set one) serves as the stimulus to trigger further
legal action on behalf of the inmate. At that point, post-
conviction relief is initiated and a stay of execution is sought.
This ad hoc process varies from state to state, however, and it
inevitably leaves some cases ia limbo. It also places a premium
on crisis management skills. Plainly, this situation suggests the
utility of a statute of limitation, actually two statutes of
limitations, one federal and the other state. Except for
Florida's two year statute of limitations,8 I know of no other
precedent for this approach. Do we need to document this problem

in a more detailed fashion?

8. Florida Rule of Criminal Procedure 3.850.
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2. Another source of delay is the time (and judicial energy)
expended in considering requests for stays of execution. In death
penalty cases, why shouldn't the operating assumption be that no
person will be executed until he or she has had at least one
trip through the federal system pursuant to section 2254, If we
can devise a wav to move cases into federal <court in a more
timely and orderly manner, there would probably be no need for
the practice of setting an execution date to force the prisoner
to take his case to the next stage of review. In this vein, a
statute of limitation, as I conceive it, would serve the function
that the setting of an execution date (or its threat) now does. I
don't know how much judicial time (or energy) this would save.
Perhaps this 1is something we should try to document. But, it
seems to me that any judicial time now devoted to considering
requests for stays of execution during the first trip through
post-conviction review——-whether at the state or federal level---
is entirely unnecessary.

3. Another means of saving time in the death penalty review
process would be the elimination of multiple opportunities for
Supreme Court review. Presently, a skilled advocate knows that in
a death penalty case he or she can get at least three chances for
Supreme Court review: (a) after state supreme court review on
direct appeal; (b) after state supreme court review in the state
habeas phase; and (c) after federal «circuit court review in a
section 2254 proceeding.

Why not shift the time for Supreme Court review to the end



of this process? Under this scheme, death penalty cases woull
have at least four stages of appella:e or post :onviction review
in the 1lower courts: (a) state direct appeal; (b) state post-
conviction review (which would include trial level and appellate
review); (c) federal district court review under section 2254;
and (d) federal circuit court appellate review.

Defer Supreme Court review until the entire record has been
developed in a death ©penalty case. Supreme Court review at this
point would litérally bring the case to an end and might enhance
the sense of finality that ought to be associated with its
actions., As it now stands, a petition for certiorari is a roll of
the dice that costs nothing to try yet in every instance buys a
capital defendant time which obviously is precious to him. But
is the opportunity for multiple Supreme Court review essential
to fairness in death penalty cases? I think not as long as we
preserve the right to petition for certiorari when all lower
court review---state and federal---is over,

Another advantage of modifying the <certiorari rules in
capital cases is that it would 1limit, perhaps end, the
involvement of the Supreme Court Justices in reviewing
applications for stays of execution. This responds to one of the
Chief Justice's major concerns. It also is in line with my
earlier point about devising a system which, as a matter of
policy, does not contemplate the execution of a prisoner under
death sentence until the completion of federal habeas review.

4, The total -exhaustion requirement of Rose v. Lundy is




another source of delay 1in death ©penalty cases. Because of it,
considerable time can be consumed sending a case back to the
state system =ven on a single issue. Needless to say, an inmate
under death sentence is not going to complain about this. Do the
benefits of comity expressed in Rose outweigh the costs of delay
at least in death penalty cases? Admittedly, the states have the
option of waiving the total exhaustion rule, but should we pursue
a legislative solution? A point to bear in mind here is that if
the Committee ultimately recommends a system for the appointment
of counsel 1in death penalty cases, concern about the effect of
the total exhaustion rule will probably become moot. 9

5. Is there a need for review in section 2254 cases by the
federal district courts? Shouldn't all post <conviction
evidentiary hearings and fact finding take ©place in the state
system? If that can be achieved, wouldn't federal habeas review
become tantamount to another stage of appellate review. District
court involvement plainly can serve a screening function in death
penalty cases, but its decision on the merits during an inmate's
first trip through the federal system is never going to be final.
Would there be a worthwhile time savings if the system were
changed in death cases so that upon exhaustion of state remedies,
an inmate took his case directly to the appropriate federal

circuit court as an appeal? This didea was first raised by

9. Counsel will have responsibility for developing the
record factually and legally in the state courts. If something is
not raised there, a federal court would not necessarily have to
view the <¢=~ission as a problem of failure to exhaust. It would
probably be zndled as a procedural default question.

9



M

Professor Meador; in my opinion, it has a lot of potential.

ITI. PRINCIPAL LEGISLATIVE PROPOSALS: 1973-1988

Attached is a list of habeas corpus reform bills (Appendix
1-12) introduced in Congress from 1973 to 1988. Every important
approach to habeas corpus reform is included in this group. My
survey shows that 10 different versions of habeas corpus refora
legislation have been since 1973. As you might expect, most of
the recently proposed reform bills have picked wup -earlier
proposals giving later proposals an omnibus quality. A summary of
these bills follows; copies of selected bills are in the
appendix.

1. HR 5217 (introduced August 11, 1988) with one notable
exception is the primev example of omnibus legislation that has
been presented in Congress at least 13 times since 1982. (A 12)

It proposes these changes: (a) a <codification of Wainwright v,

Sykes; makes it applicable to both section 2254 and 2255 cases;
(b) a three year statute of limitation triggered by the
exhaustion of state remedies; this provision is 1linked to
prisoner access to an approved state funded 1legal assistance
program; the statute of 1limitation will not run if there is a
state imposed impediment preventing a prisoner from filing a

section 2254 petition; a newly recognized right is asserted; or a

10



claim is based on newly discovered evidence; 10 (c¢) an amendment
to section 2253 requiring a certificate of probable cause from a
circuit judge in order for a prisoner to appeal; applicable in
both section 2254 and 2255 cases; (d) a modification of the
section 2254 exhaustion requirement to permit denial of the writ
even if a. petitioner has not exhausted on all claims; (e) a
strengthening and simplification of the presumption of
correctness which attaches to state findings of fact; the burden
is on petitioner to rebut this ©presumption by clear aad
convincing evidence; (f) a codification of St~»me v. Powell across
the board to all constitutional claims fully and fairly
ad judicated in state court.

The three year statute of limitation in HR 5217 is unusual
in two respects. First, it links the application of any statute
of limitation to the ©provision of 1legal assistance at state
expense. None of the other 12 omnibus proposals do this. The only
other bill that has 1linked a statute of 1limitation to the
provision of counsel was a proposal introduced by Congressman
Rodino in 1974 (HR 14534). Second, all of the other omnibus

year
proposals have a one year vrather than three / statute of
limitation.

2., HR 72 (introduced January 6, 1987) is illustrative of 6

bills that propose less sweeping habeas corpus reform than HR

10. In my judgment, the triggering mechanism used in all of
the statute of limitation proposals needs to be reconsidered.
Using exhaustion of state remedies as the trigger will produce
confusion because exhaustion occurs on an issue by issue basis at
different times throughout state review of a criminal conviction,

11



5217. (A i) 1Its provisions include: (a) an expansion of the
federal maciztrate's fact finding role in habeas cases; (b) a

codificatiocon of Wainwright v. Sykes, but in slightly different

language than that used in HR 5217; (c) a three year statute of
limitation that is tolled only for newly recognized rights given
retroactive application; and (d) a strengthening of the
presumption of correctness afforded to state factfinding by
simplifying and rewording section 2254(d).

3. S 211 {introduced January 6, 1987) is one of a kind. (A
25) It is ~_z:i:zed to death penalty cases and would deny federal
habeas corpus consideration of state death penalty cases unless
the petitioner 'makes a <credible showing of innocence. . ." The
restriction on access to federal court under section 2254 is tied
to an adegquate state system of direct appeal and post-conviction
review. In other words, it is a bill that would codify Stone v.
Prwal], but only in death penalty cases.

4, HR 2613 (introduced May 23, 1985) is an odd bill that
attempts to tighten the legal standards for determining whether a
claim has ©been exhausted under section 2254, (A 28) Not very
clearly drafted, this bill was introduced three different times
by the same representative, Congressman Fiedler.

5. HR 2615 (introduced May 23, 1985) is a narrowly focused
bill designed to prevent federal judges from granting bail to
state prisoners while their section 2254 petitions are being
considered. (& 30) I have been unaware that this was a problen.

This bill was introduced twice by Congressman Fiedler.

12



6. HR 2614 (introduced May 23, 1985) would prevent a state
prisoner from. attacking a conviction based on a ©plea agreement.
(A 31) Another proposal from Congressman Fiedler.

7. S 1817 (introduced September 25, 1979) is an example of
six bills proposed between 1976 and 1979 that sought to reverse

Stone v. Powell and to revive Fay v. Noia. (A 33)

8. S 567 (introduced January 26, 1973) is illustrative of
five bills proposed in 1973 that: (a) amended section 2253 to
require a. . circuit rather than district judge to 1issue the
certificate. of . probable cause for appeal; (b) codified the

procedural default principle now established under Wainwright v.

Syk~~ and did so for both section 2254 and 2255 cases. (A 37)

9. HR 14534 (introduced May 1, 1974) proposes: (a) a
clarification of the exhaustion requirement; and (b) gives a
state prisoner 120 days after exhaustion of state remedies to
file in federal court provided the state notifies the prisoner of

the fact of exhaustion and offers him fre2 legal assistance in

deciding whether to apply for federal habeas corpus relief. (A
44

10. HR 13918 (introduced April 2, 1974) would have required
the federal to bear the costs of section 2254 litigation under

certain circumstances. (A 49)

IV. CONCLUSION

Generally, the habeas corpus reform proposals have not been

13



tailored to =zddress the special problems posed by death penalty
cases. The most oromising approach for the Committee would

probably be to leave the substantive scope of federal habeas

corpus review in death penalty cases as it now stands. The

temptation to codify Wainwright v. Sykes should be resisted

because such a sroposal would ¢trigger much more political
resistance than it would be worth. Two other changes seem
unobjectionable 25 reform measures---amending the certificate of
probable cause ©provision of section 2253 and strengthening the
presumption of correctness for state fact findings-—--but neither
one would really be helpful in death penalty.

Two measures that would be helpful in death penalty cases
are the statute of 1limitation proposal and the modification of
the exhaustion doctrine to permit the denial of the writ in
conjunction with unexhausted claims. The utility of both of these
proposals would be enhanced by a mechanism providing for counsel
in death penalty <cases throughout the entire post conviction
phase. Counsel +«would make the imposition of the death penalty in
this country fairer in many respects. I¢ would also make it
possible for «courts to ensure that death penalty cases move
through the review process in a more structured and expeditious
manner. The enforcement of procedural default rules and bars to
successive petitions would be perceived as more just.

But, as beneficial as this might be, there is still a need
to eliminate wunnecessary steps in the death penalty review

process: (a) all executions should be stayed automatically until

14



federal habeas review has been completed including the
opportunity to file a certiorari petition to the Supreme Court;
(b) each inmate umder death sentence should be afforded a single
chance to seek certiorari to the Supreme Court---after all lower
court post <conviction review; (c) subject to narrow exceptions,
all fact finding in post conviction review should be handled in
state court so that federal habeas review can bypass the district
courts and go straight to the circuit courts,

I hope this -effort is helpful and at the least provokes some

lively discussion.

15



September 15, 1988
HABEAS CORPUS LEGISLATION in 100th CONGRESS

1. H.R. 5217 (Introduced Augqust 11, 1988)

Codifies cause and prejudice standard for procedurally
defaulted claims and requires in addition that prisoner show
constitutional violation "probably resulted in an erroneous
conviction."” Applies three year statute of limitations to
petitions from prisoners who have access to a State-funded legal
assistance program. Requires that a circuit justice or judge
issue a certificate of probable cause for appeal. Requires
exhaustion of claims in state court before a writ could be
granted, but would allow a district court to deny a petition on
the merits without exhaustion. Strengthens the present
presumption in favor of the correctness of state court factual
findings. 2rovides that no writ shall be granted with respect to
any claim that has been fully and fairly adjudicated in State
proceedings.

2. S. 1970 / H.R. 3777 (Introduced December 16. 1987)

Codifies cause and prejudice standard for defaulted claims
and adds a "factually erroneous conviction" requirement. Applies
one year statute of limitations to federal habeas claims, running
from time state remedies exhausted. Requires certificate of
probable cause from circuit justice or judge for appeal. Allows
denial on merits of unexhausted claim. Strengthens presumption
of correctness for state factual findings. No writ granted with
respect to any claim fully and fairly litigated in state court.

3. S. 1285 / H.R. 1333 (Introduced May 28, March 2, 1988)

Codifies cause and prejudice standard. Applies one year
statute of limitations running from exhaustion of state remedies.
Requires certificate of probable cause from circuit judge for
appeal by prisoner; none required for appeal by state. Allows
dismissal on merits of unexhausted claims. Strengthens
presumption in favor of state factual findings.

4. S. 211 (Introduced January 6, 1987)

Applies only to prisoners under death sentence. Requires
"credible showing of factual innocence" before petition may be
considered so long as state provides appellate review of
conviction and a collateral review system.



5. S. 260 / H.R. 273 (Introduced January 6, 1987)

Codifies cause and prejudice standard. Applies one year
statute of-limitations to run from exhaustion of state remedies.
Requires certificate of probable cause from circuit justice or
judge for appeal.

6. H.R. 72 (Introduced January 6, 1987) .

. 'Codiffes cause and prejudice standard. Applies three year
statute of limitations to run from conclusion of direct appeal.
Provides "that state findings of fact "shall not be"” relitigated
unless the material facts "could not be" developed at the state
proceeding. - s



99 th Congress

1. S. 238 (Thurmond; Jan. 21, 1985)

Codifies the cause and prejudice standard with reference to procedural
defaults. Applies a one year statute of limitatic s in sec. 2244 cases (two years
in sec. 2255 cases), Tunning .from the exhaustior of state remedies. Requires
certificate of probable cause from a circuit court judge for prisoner appeals;
none required for appeal by the state. Requires exhaustion of state remedies,
but permits dismissal on the merits notwithstanding failure to exhaust state
remedies. Strengthens presumption in favor of “act findings by the state court.
Provides that no writ shall be granted with res .t to any claim that has been
fully and fairly adjudicated in state proceeding

2. S. 2301 (Thurmond; Ap. 8, 1986)

Codifies the cause and prejudice standard with reference to procedural
defaults. Applies a one vear statute of limitations in sec. 2244 cases (two years
in sec. 2255 cases), running from the exhaustion of state remedies. Requires
certificate of probable cause from a circuit court judge for prisoner appeals;
none required for appeal by the state. Require: =2xhaustion of state remedies,
but permits dismissal on the merits notwithstanc_1g failure to exhaust state
remedies. Strengthens presumption in favor of “~ct findings by the state court.
Provides that no writ shall be granted with resyr >t to any claim that has been
fully and fairly adjudicated in state proceedings

3. H.R. 274 (Bennett; Jan. 3, 1985)

Permits evidentiary hearing by a U.S. magist_ te upon parties’ consent.
Codifies cause and prejudice standard. Applies a three year statute of
limitations (sec. 2244) running from final state court judgment. Strictly limits
the ability of federal courts to review state court findings of fact.

4. H.R. 275 (Bennett; Jan. 3, 1985)

Codifies the cause and prejudice standard. Applies a one year statute of
limitations in sec. 2244 cases (two years in sec. 2255 cases), running from the
exhaustion of state remedies. Requires certificate of probable cause from a
circuit court judge for prisoner appeals; none raquired for appeal by the state.
Requires exhaustion of state remedies, but permits dismissal on the merits
notwithstanding failure to exhaust state remedies. Strengthens presumption in
favor of fact findings by the state court. Provides that no writ shall be
granted with respect to any claim that has been fully and fairly adjudicated in

state proceedings.

5. H.R. 1127 {Lungren; Feb. 19, 1985)

Codifies the cause and prejudice standard with reference to procedural
defaults. Applies a one year statute of limitations in sec. 2244 cases (two years
in sec. 2255 cases), running from the exhaustion of state remedies. Requires
certificate of probable cause from a circuit court judge for prisoner appeals;
none required for zppeal by the state. Requires exhaustion of state remedies,
but permits dismissal on the merits notwithstanding failure to exhaust state
remedies. Strengthens presumption in favor of fact findings by the state court.
Provides that no writ shall be granted with respect to any claim that has been
fully and fairly adjudicated in state proceedings.

6. H.R. 1204 (Darden; Feb. 21, 1985)
Codifies cause anc prejudice standard with reference to procedural defaults.

A-3



Applies a two year statute of limitations running from the exhaustion of state
remedies. Requires certificate of probable cause from a circuit court judge for
prisoner appeals; none required for appeal by the state. Requires exhaustion of
state remedies, but permits. dismissal on the merits notwithstanding failure to
exhaust state claims. Provides that no writ shall be granted with respect to any
claim that has been fully and fairly adjudicated in state proceedings.
'Strengthens prESumption in favor of state court fact findings.

7. H. R 2613 (Fledler, May 23 1985)

Exhaustion occurs when the applicant presents each and every issue in state
court. Failure to follow state procedural rules constitutes failure to present an
issue. Faillure of state court to cite authority does not create a presumption
that the decision was not reached on the merits.

8. H.R..2614 (Fiedler; May 23, 1985) L
Plea agreement on record rebuts concluswely any contrary allegations by

the applicant. _

9. H.R. 2615 (Fiedler; May 23, 1985)
Federal court may not grant release pending conclusion of hearing.



9 th Congresss

1. 'S: 1716~ (Thurmond Aug. 1, 1983) -

Codifies the cause and prejudice standard with reference to procedural
defaults. Applies a one year statute of limitations in sec. 2244 cases (two years
insec. 2255 cases); runrung from the exhaustion of state remedies. Requires
certificate of Drobable cause from a circuit court judge for prisoner appeals;
none required for appeal by the state. Requires exhaustion of state remedies,
but permits dismissal on the merits notwithstanding failure to exhaust state
remedies. Strengthens presumption in favor of fact findings by the state court.
Provides that no writ shall be granted with respect to any claim that has been
fully and fairly adjudicated in state proceedings.

2. H.R. 2238 ({(Lungren; March 22, 1983)

Codifies the cause and prejudice standard with reference to procedural
defaults. Applies a one year statute of limitations in sec. 2244 cases (two years
in sec. 2255 cases), running from the exhaustion of state remedies. Requires
certificate of probable cause from a circuit court judge for prisoner appeals;
none required for appeal by the state. Requires exhaustion of state remedies,
but permits dismissal on the merits notwithstanding failure to exhaust state
remedies. Provides that no writ shall be granted with respect to any claim that
has been fully and fairly adjudicated in state proceedings. Joser—docs—ret-aiber

. : el >

3. H.R. 4409 (Fiedler; Nov. 16, 1983)
Federal courts may not release applicant pending conclusion of suit.

4, H.R. 4410 (Fiedler; Nov. 16, 1983)
Plea agreement on record conclusively rebuts contrary allegations by

applicant.

5. H.R. 4411 (Fiedler; Nov. 16, 1983)

Exhaustion occurs when the applicant presents each and every issue in state
court. Failure to follow state procedural rules constitutes failure to present an
issue. Failure of state court to cite authority does not create a presumption
that the decision was not reached on the merits.



OS7th Congress
1., S. 653 (Thurmond; Feb. 16, 1981)

Permits U.S.-magistrate to conduct evidentiary hearings with parties’ consent.
Codifies.cause and prejudice standard. Applies a three year statute of
limitations running from final state court judgment. - Strictly limits the ability of
a federal court to conduct evidentiary hearings. . ‘

2. S. 2216 {Thurmond; Feb. 22, 1982)

Codifies the.cause and prejudice standard with reference to procedural
defaults. Applies a.one year statute of limitations in sec. 2244 cases (two years
in sec. 2255 cases), running from the exhaustion of state remedies. Reqguires
certificate of probable cause from a circuit court judge for prisoner appeals;
none required-fSr appeal by the state.. Requires exhaustion of state remedies,
but permits dismissal on the merits notwithstanding failure to exhaust state
remedies. Strengthens presumption in favor of fact findings by the state court.
Provides that no writ shall be granted with respect to any claim that has been
fully and fairly adjudicated in state proceedings.

3. H.R. 134 (Bennett; Jan. 5, 1981)

Permits a U.S. magistrate to conduct evidentiary hearings with parties’
consent. Codifies cause and prejudice standard. Applies a three year statute of
limitations running from final state court judgment. Strictly limits fact finding

ability of federal courts.

4. H.R. 3416 ({Bennett; May 4, 1981)

Permits a U.S. magistrate to conduct evidentiary hearings with parties’
consent. Codifies cause and prejudice standard. Applies a three year statute of
limitations running from final state court judgment. Strictly limits fact finding
ability of federal courts.

5. H.R. 4419 (Brinkley; Sept. 9, 1981)

Permits a U.S. magistrate to conduct evidentiary hearings with parties’
consent. Codifies cause and prejudice standard. Applies a three vear statute of
limitations running from final state court judgment. Strictly limits fact finding
ability of federal courts.

6. H.R. 4425 (Fiedler; Sept. 9, 1981)
Plea agreement on record conclusively rebuts contrary allegations of

applicant.

7. H.R. 4426 (Fiedler; Sept. 9, 1981)

Exhaustion occurs when the applicant presents each and every issue in state
court. Failure to follow state procedural rules constitutes failure to present an
issue. Failure of state court to cite authority does not create a presumption
that the decision was not reached on the merits.

8. H.R. 6050 (Lungren; Ap. 1, 1982)
Codifies cause and prejudice standard with reference to procedural defaults.

Applies a one year statute of limitations in sec. 2244 cases (2 years in sec. 2255
cases) running from the exhaustion of state remedies. Requires exhaustion of
state remedies, but permits dismissal on the merits notwithstanding failure to
exhaust state remedias. Strengthens presumption in favor of fact findings by
the state court. Provides that no writ shall be granted with respect to any

A-6



claim that has been fully and fairly adjudicated in state proceedings.



. -6 th Congress

1. S. 1817 (Nelson; June 21, 1979)

Provides that no writ shall be denied on the grounds that the applicant had
a full and fair opportunity to have claim decided in state court. Failure to raise
claim at trial is not a bar unless right was knowingly waived.

2. H.R., 2201 (Xastenmeier; Feb. 15, 1373)

Provides that no writ shall be denied >n the grounds that the applicant had
a full and fair opportunity to have claim decided in state court.
("Notwithstanding any other provision . . . prescribed by the Supreme Court.”).
Failure to raise claim at trial is not a bar unless right was knowingly waived.

3. H.R. 4879 (Gonzalez; July 20, 1979)

Provides that no writ shall be denied on the grounds that the applicant had
a f1 7" and fair opportunity to have claim decided in state court.
("Notwithstanding any other provision . .. prescribed by the Supreme Court.").
Failure to raise claim at trial is not a bar unless right was knowingly waived.



95th Congress

1. S. 1314 (Nelson; Feb. 21, 1977)
Provides that no writ shall be denied on the grounds that the applicant had
a full and fair opportunity to have claim decided in state court. F '~ ire to raise

claim at trial is not a bar unless right was knowingly waived.

2. H.R. 5631 (Kastenme:ar; Mar. 28, 1977)

Provides that no writ shall be denied on the grounds that the applicant had
a full and fair opportunity to have claim decided in state court.
{"Notwithstanding any other provision . . . prescribed by the Supreme Court.”).
Failure to raise claim at trial is not a bar unless right was knowingly waived.

3. H.R. 5776 (Gonzalez: ifar. 30, 1977)
Provides that the ewzlusionary rule apply to sec. 2254 actions.



g4ath Congress

1. S. 3886 (Nelson; Sept. 39, 1976)
Provides that no writ shall be denied on the grounds that the applicant had

a full and fair opportunity to have claim decided in s;tate court. Failure to raise
claim at trial is not a bar unless right was knowingly waived.

2. H.R. 245 - (Downing; Jan. 14, 1975)

Federal court may grant habeas only where the claimed constitutional
violation was not, and cannot, be raised in state court; where the right has as
its primary purpose the protection of the reliability of the factfinding process;
and otherwise a different result would have accrued. Limits ability to assert

incompetence of counsel as grounds for habeas.



S93rd Congress

1. S. 567 (Hruska; Jan. 26, 1973)

Federal court may grant habeas under sec. 2254 only where the claimed
constitutional violation was not, and cannot, be raised in state court; where the
right has as its primary purpose the protection of the reliability of the
factfinding proccess; and otherwise a different result would have accrued or the
applicant is in cusztzdy in violation of the constitution. Requires that the
applicant first zeorp.~ t: the trial court for relief, unless such a course would be
ineffective. Regquirzs a2 certificate of probable cause from a circuit judge for a
prisoner appeal; none required for appeal by the state.

2. H.R. 3322 ‘iz zirns; Jan. 30, 1973)

Federal court may grant habeas under sec. 2254 only where the claimed
constitutional viclazion was not, and cannot, be raised in state court; where the
right has as its =rimary surpose the protection of the reliability of the
factfinding process; and otherwise a different result would have accrued.

3. H.R. 6573 (Mavyne: Ap. 4, 1973)

Federal court may grant habeas under sec. 2254 only where the claimed
constitutional violation was not, and cannot, be raised in state court; where the
right has as its primary purpose the protection of the reliability of the
factfinding process; and otherwise a different result would have accrued.

4. H.R. 7084 (Downing; Ap. 16, 1973)

Federal court may grant habeas under sec. 2254 only where the claimed
constitutional violation was not, and cannot, be raised in state court; where the
right has as its primary purpose the protection of the reliability of the
factfinding process; and ctherwise a different result would have accrued.

5. H.R. 7580 (Wiggins; May 7, 1973)

Requires that a prisoner apply for relief first to the trial court. Requires
certificate of probable cause for a prisoner appeal under sec. 2255; none
required for appeal by the state. Federal court may grant habeas under sec.
2255 only where the claimed constitutional violation was not, and cannot, be
raised in state court; where the right has as its primary purpose the protection
of the reliability of the factiinding process; and otherwise a different result
would have accrued.

6. H.R. 13918 (Perkins; Ap. 2, 1974)
U.S. bears the costs of a habeas proceeding to the extent the applicant

cannot afford.

7. H.R. 14534 (Rodino; May 1, 1974)

Applicant mucst exhaust state remedies. Three month statute of limitations,
provided that the state notify the applicant when the period begins running and
offers legal assistance. State has burden to prove compliance with notice
procedures. If an acplicant seeks habeas after five years, state has
presumption that it would e prejudiced by the release.

11
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- _BUPREME COURT, U. & .
WASHINGTON, D. C. 20543 I

100TH CONGRESS
e H,R.5217

" "Fo reform procedures for collateral review of criminal judgments.

- :IN THE HOUSE OF REPRESENTATIVES

AvgusT 11, 1988

Hr_fngﬂT introduced the following bill; which was referred to the Committee on
P e Judiciary

A BILL

To reform procedures for collateral review of criminal

judgments.

fonry

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This title may be cited as the ‘“Reform of Collateral
Review of Criminal Judgments Act of 1988”.

SEC. 2. F;\ILURE TO STATE CLAIM; PERIOD OF LIMITATION.

Section 2244 of title 28, United States Code, is amend-

ed by adding at the end the following new subsections:

- W 0.0 -3 o] O H~ (V] no

- “(d) When a person in custody pursuant to the judgment
1C of a State court fails to raise a claim in State proceedings at

13 the time or in the manner required by State rules of proce-




2

1 dure, the claim shall not be entertained in an application for a

2 writ of habeas corpus unless

3 “(1) actual prejudice resulfed to the applicant
4 from the alleged denial of the Federal right asserted;
5 and
6 “(2)(A) the failure to raise the claim properly or
T to have it heard in State proceedings was the result of
8 State action in violation .of the Constitution or laws of
9 the United States;
10 “(B) the Federal right asserted was newly recog-
11 nized by the Supreme Court subsequent to the proce-
12 dural default and is retroactively applicable;
13 “(C) the factual predicate of the claim could not
14 have been discovered through the exercise of reasona-
15 ble diligence prior to the procedural default; or
16 “(D) a constitutional violation asserted in the
17 claim probably resulted in a factually erroneous convic-
18 tion or a sentence predicated on an erroneous factual
19 determination.
20 “(e)(1) A three-year period of limitation shall apply to

21 an applicatibn for a writ of habeas corpus by a person in
22 custody pursuant to the judgment of a State court who, with
23 respect to the claim, has access to an approved State-funded
24 legal assistance program. The limitation period shall run from

25 the latest of the following times:
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“(A) The time at which State remedies are ex-
hausted.

“(B) The time at which the impediment to filing
an application created by State action in violation of
the Constitution or laws of the United States is re-
moved, where the applicant was prevented from filing
by such State action.

“(C) The time at which the Federal right asserted
was initially recognized by the Supreme Court, where
the right has been newly recognized by the Court and
1s retroactively applicable.

“.», The time at which the factual predicate of

the claim or claims presented could have been discov-

ered through the exercise of reasonable diligence.

“(2) As used in this section, the term ‘approved State-
funded legal assistance program’ means a State-funded legal

assistance program that, as determined by the Attorney Gen-

eral, provides an adequate level of legal representation for

" persons with applications referred to in paragraph (1).

“(f) An application under this section shall contain all
claims known toh the applicant at the time the application is
made.”.

SEC. 3. APPEAL.
Section 2253 of title 28, United States Code, is amend-

ed to read as follows:
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“§ 2253. Appeal

‘“(a) In a habeas corpus proceeding or a proceeding
under section 2255 of this title before a circuit or district
judge, the final order shall be subject to review, on appeal, by
the court of appeals for the circuit where the proceeding is
had.

“(b) There shall be no right of appeal from such an
order in a proceeding to test the validity of a warrant to
remove, to another district or place for commitment or trial,
a person charged with a criminal offense against the United
States, or to test the validity of his detention pending
removal proceedings.

“(c) An appeal may not be taken to the court of appeals
from the final order in a habeas corpus proceeding where the
detention complained of arises out of process issued by a
State court, or from the final order in a proceeding under
section 2255 of this title, unless a circuit justice or judge
issues a certificate of probable cause.”.

SEC. 4. AMENDMENT TO RULES OF APPELLATE PROCEDURE
RELATING TO APPEAL.

Rule 22 of the Federal Rules of Appellate Procedure is
amended to read as follows:

“Rule 22. Habeas Corpus and Section 2255 Proceedings

“(a) APPLICATION FOR AN ORIGINAL WRIT OF
Haseas CoORPUS.—An application for a writ of habeas

corpus shall be made to the appropriate district court. If ap-
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phcatlon is made to a circuit judge, the application will ordi-
narily be transferred to the appropriate district court. If an
application is made to or transferred to the district court and
denig;,d, renewal of the application before a circuit judge is not
favored; the proper remedy is by appeal to the court of ap-
peals from the order of the district court denying the writ.

“(b) NECEsSSITY OF CERTIFICATE OF PROB@LE
CAUSE FOR APPEAL.—In a habeas corpus proceeding in
whxch the detention complained of arises out of process
issued by a State court, and in a motion proceeding pursuant
to section 2255 of title 28, United States Code, an appeal by
the applicant or movant may not proceed unless a circuit
judge issues a certificate of probable cause. If a request for a
certificate of probable cause is addressed to the court of ap-
peals, it shall be deemed addressed to the judges thereof and
shall be considered by a circuit judge or judges as the court
deems appropnate If no express request for a certificate is
".led the notice of appeal shall be deemed to constitute a
request addressed to the judges of the court of appeals. If an
appeal is taken by a State or the government or its represent-
atives, a certificate of probable cause is not required.”.
SEC. 5. SECTION 2254 AMENDMENTS.

(a). SuBseCTION (b) AMENDMENT.—Subsection (b) of
section 2254 of title 28, United States Code, is amended to

read as follows:

"OHR 5217 H
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6
“(b) An application for a writ of habeas corpus in behalf

of a person in custody pursuant to the judgment of a State
court shall not be granted unless it appears that the applicant
has exhausted the remedies available in the courts of the
State, or that there is either an absence of available State
corrective procesé or the existence of circumstances render-
ing such process ineffective to protect the rights of the appli-
cant. .in application may be denied on the merits notwith-
standing the failure of the applicant to exhaust the remedies
available in the courts of the States.”.

{b) EFFECT OF STATE DETERMINATION OF FACTUAL
Issts.—Section 2254 of title 28, United States Code, is
amended by striking out subsection (d) and inserting in lieu
thereof the following new subsection:

“(e) In a proceeding instituted by an application for a
writ of habeas corpus by a person in custody pursuant to the
iudgment of a State court, a full and fair determination of a
factu:! izzue made in the case by a State court shall be pre-
sumed to be correct. The applicant shall have the burden of
rebutting this presumption by clear and convincing evi-
dence.”.

(c) EFFECT OF STATE ADJUDICATION OF CLAIM
Section 2254 of title 28, United States Code, is amended by

inserting after subsection (c) the following new subsection:

@eHR 5217 H
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“(d) An aublication for a writ of habeas corpus in behalf
of a person in custody pursuant to the judgment of a State
court sh%all net be granted with respect to any claim that has
been fu]ly and falrly adjudicated in State proceedings.”.

(d) CONFORMING REDEsIGNATION.—Section 2254 of
title 28, United States Code, is amended by redesignating
subseetious (e) and (f) as subsections (f) and (g), respectively.
SEC. 3. q_}.:7CTI.01\1~2255 AMENDMENTS.

Section 2255 of title 28, Umted States Code, 1is

amended— o
(1) by striking out the second paragraph and the
penultiruate paragraph; and
(2) by adding at the end the following new para-
graphs:

““When a person fails to raise a claim at the time or in
the manner required by Federal rules of procedure, the claim
shall not be\ entertained in a motion under this section
unless—.w. - |

“(1) actual Vprejudice resulted to the movant from
the alleged denial of the ..ght asserted; and

“(2)(A) the failure .. raise the claim properly, or
to have it heard, was th. result of governmental action

in violation of the Constitution or laws of the United

States;

@HR 5217 [N A-18
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E - "“(B) the right asserted was newly recognized by

to

the Supreme Court subsequent to the procedural de-

3 fault and is retroactively applicable;

4 ~ “(C) the factual predicate of the claim could not
5 have been discovered through the exercise of reasona-
6 ble diligence prior to the procedural default; or

7 “(D) a constitutional violation asserted in the
8 claim probably resulted in a factually erroneous convic-
9 tion or a sentence predicéted on an erroneous factual
10 determination.
11 “A two-year period of limitation shall apply to a motion

12 under this section. The limitation period shall run from the

13 latest of the following times:

14 “(1) The time at which the judgment of conviction
15 becomes final.
16 “(2) The time at which the impediment to making
17 a motion created by governmental action in violation of
18 the Constitution or laws of the United States is re-
19 moved, where the movant was prevented from making
20 a motion by such governmental action.
21 ‘“(8) The time at which the right asserted was ini-
22 tially recognized by the Supreme Court, where the
23 right has been newly recognized by the Court and is
24 retroactively applicable.

®HR 5217 TH
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:(( Ny 1 ‘“(4) The time at which the factual predicate of

the claim or claims presented could have been discov-

(N}

al de-

()

ered through the exercise of reasonable diligence.”.

|d not - 0O

\sona-
1 the
ynvic-

wctual

otion

n the

ction

on of i

3 re-

@®HR 5217 [H A-20



100ts CONGRESS
18T SESSION ° ° 72

To amend title 28 of the United States Code to change the types of hearings
vhich 3 magistrate may conduct, and to change the jurisdiction for the
consideration of, and the standards for the granting of, writs of habeas corpus
by Federal courts upon the application of persons in custody pursuant to
izdgments of State courts.

IN THE HOUSE OF REPRESENTATIVES

JANUARY 6, 1987

Mr. BENNETT (for himself and Mr. CHAPPELL) introduced the following bill;
which was referred to the Committee on the Judiciary

A BILL

To amend title 28 of the United States Code to change the
types of hearings which a magistrate may conduct, and to
change the jurisdiction for the consideration of, and the
standards for the granting of, writs of habeas corpus by
Federal courts upon the application of persons in custody
pursuant to judgments of State courts.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,

SEcTION 1. Section 636(b)(1)(B) of title 28, United

W W N

States Code, is amended—
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(1) by inserting “except evidenti: , hearings in

. -- cases brought under section 2254 of this title,” after

‘;evidéﬁtiary hearings,”, and
(2) by adding at the end “A United States magis-
*trate may conduct evidentiary - hearings in cases
_brought under section 2254 of this title upon the writ-
ten.consent of the parties.”.
SEc. 2. Section 2244 on title 28, ﬁnited States Code, is
amended by adding at the end the following new subsections:
“(d) A petition filed in a habeas corpus proceeding in
behalf of a person in custody pursuant to the judgment of a
State court, raising a Federal question which was not prop-
erly presented under State law in the State court proceeding
both at trial and on direct appeal, or which was presented in
a collateral proceeding but not disposed of exclusively on the
merits, shall not be considered unless the petitioner estab-
lishes that—
Do “(10(A) the Federal right asserted did not exist at
-the time of the trial and such right has been deter-
mined to be retroactive in its application, or
“(B) the State court procedures precluded the pe-
titioner from asserting the right sought to be litigated,
or
“(C) the prosecutcrial authorities or a judicial offi-

cer suppressed evidence from the petitioner or his at-

A-22
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torney which prevented the claim from being raised
and disposed of, or

“(D) material and controlling facts upon which
the claim is predicated were not known to the peti-
tioner or his attorney and could not have been ascer-

tained by the exercise of reasonable diligence; and .

“(2) the alleged violation of the Federal right
was prejudicial to the petitioner as to his guilt or
punishment.

“(e) No petition filed in behalf of a person in custody
pursuant to the judgment of a State court shall be considered
or determined by a judge or court of the United States if it is
filed later than three years after the date on which the State
court judgment and sentence became final under State law or
the date on which appellate review of such judgment and
sentence has been concluded, unless the Federal right assert-
ed 2id not exist at the time of the State court trial and such
right has been determined to be retroactive, in which case
the petition may be entertained not later than three years
after the date on which such right was determined to exist.”.

SEc. 8. Section 2254(d) of title 28, United States Code,
is amended—

(1) by striking out “be presumed to be correct”
ané inserting in lieu thereof ‘‘not be redetermined or

rzlitigated by a judge or court of the United States”,

23
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SUPREME CoJ:™., U. S,

WASHINGTON, D. C. 20543 .

100ty CONGRESS
1ST SESSION S. 2 1 1

To amend section 2254 of title 28, United States Code, to provide specific
procedures for the consideration of writs of habeas corpus filed on behalf of
individuals under a sentence of death.

IN THE SENATE OF THE UN..ZD STA, 3S

JANUARY 6, 1987

Mr. Symums introduced the following bill; which was read twice and referred to
the Committee on the Judiciary

A BILL

To amend section 2254 of title 28, United States Code, to
provide specific procedures for the consideration of writs of

habeas corpus filed on behalf of individuals under a sentence
of death.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That section 2254 of title 28, United States Code, is amend-
ed by adding at ihe end thereof the following:

“(g)(1) An application for a writ of habeas corpus on

S O W N

behalf of a person in custody under a sentence of death pur-

-1

suant to a judgment of a State court shall not be considered

8 by any Federal court unless the applicant makes a credible



2

1 showing of innocence by affidavit or other instrument taken

.2 upon oath or affirmation. An assertion of innocence shall not

3 “be deemed credible unless—

4 “(A) if based upon recanted testimony given under

5 ) ﬁoath, the confession or admission of another or a claim

6 of alibi, the recantation, confession, admission, or claim

7 of alibi is supported by substantial evidenée of its

8 truthfulness;

9 “(B) it is shown that material evidence on which
10 the applicant’s conviction was based was clearly false;
11 or
12 “(C) there exists competent, admissible evidence
13 of the applicant’s mmnocence that was not presented at
14 the time of applicant’s trial.

15 The showings required by subparagraphs (A) through (C)
16 shall be under oath or affirmation and shall state all known
17 supporting facts in detail.

18 “(2) The limitation on Federal review of a State convic-
19 tion resulting in death sentences set forth in paragraph (1)

20 shall not apply if—

21 “(A) the State does not provide by law for a right
22 to appeal convictions resulting in death sentences and
23 appellate review of death sentences; or

24 “(B) the State provides'a right to appeal capital
25 convictions and appellate review of death sentences,

@S2l A-26




3

1 but does not provide a procedure for collateral review

o

of State proceedings resulting in sentences of death.
Nothing in this paragraph shall authorize a Federal court to
review claims procedurally forfeited in State courts.

“(3) No stay of execution granted for the purpose of
making possible the showing required by paragraph (1) shall
exceed 60 days in length unless the applicant for a stay
shows that there is reason to believe that a credible showing

oI innocence can be made and that such showing could not be

O Ne @ -1 (o O > N\

made within the time allowed, in which case the district court

pd

e
pd

may grant an additional stay of up to 60 days duration.”.

O
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i CONGRESS H R 261 3
INT SESSION ° °

To amend section 2233 of title 28 of the United States Code to limit Federal
habeas eorpus proceedings hased on State convictions i cenain cases where
State courts remedies may not be properly exhausted.

IN THE HOUSE OF REPRESENTATIVES

May 23, 1985
Ms. FizoLer introduced the following hill: which was referred to the Comuittee
on the Judictary

A BILL

To amend section 2254 of title 28 of the United States Code to
limit Federal habeas corpus proeeedings based on State
convictions in certain eases where State courts remedies

may not he properly exhausted.

1 Be it enacted hy the Senate and House of Representa-

to

lives of the United States of America in Congress assembled,

s11at section 2254(c) of title 28 of the United States Code is

de W

amended by adding at the end the following: “An applicant

shall not be deemed to have exhausted the rémcdies available

(34 ]

=]

in the courts of the State within the meaning of this section

unless the applicant shows that each issuc in the proceeding

8 under this section was fairly presented hy the applicant in the
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1 State court, and failure to follow State procedural rules is a
2 failure to fairly. present an issue for the purposes of this sen-
3 tence: Failure-by-a-State-court to cite authorities for a deci-

4 sion against the applicant does not create a presumption that

5 such decision was on the menits.’’.
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99t CONGRESS \
25 H. R. 2615

To amend section 2254 of title 28 of the United States Ccde to limit release of
State prisoners by Pederal courts pending Fedi  habeas corpus consideration.

IN THE HOUSE OF REPRESENTATIVES

MAayx 23, 1985

Ms. FizpLER introduced the following bill; which was referred to the Committee
on the Judiciary

A BILL

To amend section 2254 of title 28 of the United States Code to
limit release of Ctate prisoners by Federal courts pending
Federal habeas corpus consideration.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That section 2254 of title 28 of the United States Code is
amended by adding at the end the following new subsection:

‘“(g) No court of the United States shall have jurisdic-
tion to grant bail or release on recognizance pending the

conclusion of a proceeding under this section to an inmate

W a3 & & b W N =~

incarcerated under a State conviction.”’,
C
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99t CONGRESS *
oo H.R. 2614

To amend section 2254 of title 28 of the United States Code to provide for
eonclusive rebuttal of certain allegations made by applicants for Federal
habess corpus if the record of State proceedings contradicts such allegations.

3

m TZE HOUSE OF REPRuSENTATIVES

May 23, 1985

Ms. FiepLER introduced the following bill; which was referred to the Committee
on the Judiciary

A BILL

To amend section 2254 of title 28 of the United States Code to
provide for conclusive rebuttal of certain allegations made
by applicants for Federal habeas corpus if the record of
State procezedings contradicts such allegations.

1 Bz it enccled by the Senate and House of Representa-
tives of the United Slates of America in Congress assembled,
That section 2254(d) of title 28 of the United States Code is
amendcd by adding at the end the following: ““If the record of

the State proceeding leading to the judgment which is subject

to =n application under this section sets forth a plea agree-

9 & O e W

me:: Seivveen the applicant and the State and a statement by

A b a0
tha ~nloant that ro sther sromise or agreomeont was made

oy}

A-31
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- with respect to the plea, such record shall be deemed to rebut

conc;iixsi‘féli any allegations of the applicant contrary to such
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96TH CONGRESS
18T SES810N ° 1 8 1 7

To amend title 28, United States Code, to provide that State prisoners and
Federal orisoners shall not be denied Federal habeas corpus relief on the
ground that such prisoners were previously afforded a full and fair oppor-
tuuity to litigate their claims, and for other pr _ 1ses.

IN THE ScNATE OF THhuo UNITwD SiATES

SepreMBER 25 (legislaiive day, June 21), 1979

Mr. NEL8ON introduced the following bill; which was read twice and referred to
the Committee on the Judiciary

A BILL

To amend tiile 28, United States Code, to provide that State
prisoners and Federal prisoners shall not be denied Federal
habeas corpus relief on the ground that such prisoners were
previously afforded a full and fair opportumty to litigate
their claims, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That section 2254 of title 28, United States Code, is
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- ~7 z;fx'person in custody pursuant to the judgment of a State

(1) by redesignating subsections (b), (c), (d), (e),
and () as subsections (c), (d), (e), (), and (g),

respectively;
(2) by adding immediately after subsection (a) the

PRSP

following new subsection:

“(b) No:ppli‘catibu'for a writ of habeas corpus in behalf

8 _court.shall be demed on the ground that such State afforded

9
10
11
12
13
14
15
16
17
18

19

21

23 .

24
25

the agphca.nt a full and faxr ‘opportunity to raise and have
decided his claim that his rights, privileges, or immunities

-under the Constitution or laws or treaties of the United

States were violated by officers of such State, or any agency
or political subdivision thereof, in ccnnection with the investi-
gation, apprehension, processiug; or conviction of | such
person or any appeal relating to the judgment of such State
court.”; | |

(3) by inserting “(1)"” immediately before “An” in
subsection (d), as redesignated by paragraph (1) of this
section; and |

(4) by adding at the end of subsection (d), as
redeéi,,..nted in paragraph (1) of this section, the
following: ;
“(2) No application for a writ of habeas corpus shall be
denied under this section on the ground that the apyplicant did
not raise tha claim at trial or in any pretrial proceeding

A-34
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3
unless after a hearing the court finds that such applicant,
after consuitation with competent counsel or after a knowing
and understanding waiver of the right to counsel, understand-
ingly and knowingly forwent the privilege of seeking to vindi-
cate his claim in the State courts.”. .

SEC. 2. Saction 2255 of title 28, United States Code, is
amended—

(1) by adding immediately after the second para-

&1 tha following:

“No motion for such relief shall be denied on the ground
that such prisoner was afforded a full and fair opportunity to -
raise and have decided his claim that his rights, privileges, or
immunities under the Constitution or laws or treaties of the
United States were violated by officers of the Federal Gov-
ernment or any agency or political subdivision thereof, in
connection with the investigation, apprehension, processing,
or conviction of such prisoner or any appeal relating to the
sentenca of such coﬁrt.”; and

2) by =dding after the fifth paragraph of such sec-
tion, taking into account the new paragraph added by
parzgraph (1) of this section, the foilowing: |

“No gsuch moticn shall be denied on the ground that the
prizoner did not rise the claim ot trial or in any pretrial
proceeding unless ofter a hearing ths court finds that such

applicant, after consultation with contpeient counsei or wiier
A-35
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.1 a knowing and understanding waiver of the right to counsel,

: 2 undenundiﬁély and knowingly forwent the privilege of geek-

. 3.ing-to vindicate his claim in such trial court or in such
4 pretrial procoedmgs.”

O
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IN 1uE SENA1rn OF THE UNITED STATES
Jaxuvary 26,1973

Mr Huvsxa (for himself and Mr. Scorr of Pennsylvania) mtroduced the fol-

. lowing bill; which was read twice and referred to the Committee on the

J udxcnry

A BILL
To revise title 28 of the United States Code. -
Be it ‘enacted by the Senate and House of Representa-
tives of the Uniled States of America in' Congress assembled,
That this Act may be cited as the “IHabeas Corpus Act.

'Amemlme“" ‘f 1073, v Gty Lo
-7 Bpe. 2. That 'cﬁaptef 153 of -title 28 of the- Unité;l

' Btates Code, is amended—" <t bl T b Yo
(a) by amending sections 2253 to 2255 to- read

" asfollows: : o -
“§ 2253, Appeal; State and Federal custody: o g

" “Tn a habeas corpns proceeding or a! proceeding under
section 2255 of this title before & cireuit’or district judge, tl.m

a A-37



final order shall be subject to review, on appeal. by the court
of appeals for the circuit where the proeceding is had.

“There shall be uo right to appeal from such an order

o e Rt et & TR v

in a proceeding to tegithenwhd;{;ofa wi__ant to remove,

to another district or place for commitment or trial, a person

o

.clm:"'ged with a criminal offense zigailist the United States,

or to-test the validity -of his detention pending removal

proceedings.

“An appeal may 'Le‘fu.ken to tixe court of appeals from
the final order in a habeas corpus procceding or a proéééding
under section 2253 of t‘his title only if the court of appeals
issnes a certificate of px'obable cause: Provided, however,
That the certificate need not issue in order for a State or the
Federal Government to-appeal the final order.

“§ 2224, State custody; femedies in State courts
~“(a) The Supreme Couft, a Justice thercof, a circuit |
judge, -or a district court shall entertain an application for
a writ of habens corpus in behalf of .o person in custody
pursuant toA the judgmcnt of a Btate court Aoul_-y on the

grounds that either: . o _ : \
“(1) (1) rhc is in custody in vio]uﬁonl'o‘f ﬂle Consti-
tution of the United States, and N -;
“(i1) the claimed .constitutional »violntion presents

~ andiatantial ﬂ"ﬂﬂt;nn— A-38
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14
15
16
17

18

S

J
“{ua) which was not theretofore raised and
deternined, and |
"‘{bb) which there was no fair and adequate
opportunity theretofore to mise aud have deter-
mined, and v
“(cc) which cannot thereafter be raised and
. dctermined in the State court, and
“(iil) the claimed constitutionai, violation i3 of a
right which has as its primary pixrposc the protection
of the reliability of either the factfinding process at the
trial or the appellate process on appeal from the judg-
ment of conviction: P’rovided, That, insofaf as any con-
stitutional claim of incompetency of counsel is based on
conduct of the counsel with respeet to constitutional
clains barred by the previous language of this subsec-
tion, the claim of incompeicncy of counsel shall to that
extent be likewise barred, and- | -
“(iv) the petitioner shows that a different result
would probably have obtained if such constitutional vig-
lation had not occurred;

or | D

- . .
"y S {e

““(2) he is in custody in.violation of the laws or

treaties of the United States. .~ Lo

“(b). A copy of the official records of the, State court,
A-39
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1 du]y certified by the clerk of such court to be a true and

to

© W O A e W

correct copy of a finding, judicial opinion, or other reliable
written indicia showing a factual determination by the State
court, shall be admissible in the Federal court procecding.
“8 2255. Federal custody; remedies on motion attacking

' sentence

“(a) A prisoner in Custodji ‘ander sentence of a court

'establishéd by Act of Congress may move the court which

imposed the sentence to vacate, set aside, or correct the sen-

10 tence, if—

11
12
13
14

15
16
17
18

19

““(1) (A) he is in custody in violation of the Con-
stitution of the United States, and
o (B) the claimed constitutional violation presents
a substantial question— * - v 0
“(i) which was not theretofore raised and
determined, and ' R ”
“(ii) which thére was no fair and’ adequate
opportunity therctofore to raiso and have deter-
"mined', and ‘ s ol
“(C) the claimed constitutional’ violation is of a
right which has as its primary purpose the proteetion
of the reliability of either the factfinding process at the
trial or the appellate ‘procésé"orf nl;péal from the judg-
ment of conviction: Provided, That insofar as any

constitutional claim of incompetency of counsel is based
A-40
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on conduet of the counsel with respect to constitutional

* claims barred by the previous language of this subsec-

“tion, the claim of incompeténcy of counsel shall to that
extcnt be likewise barred and ‘

“(D) the petmoncr shows that” a:different result

" would probably have - obtained if such constitutional
- violation had not occurred: or- i oo Lol 0

- #(2) he is in custody in violdtion of the laws of the
United Statessor i <ot 5 mabiir il o

““(3) the sentence was imposed in violation of the

10

11 - laws of the United States;or: i>t.r -:70 o) e
12 L (4) 'rthe court was without jurisdiction to-impqse
13 such sentence; or S e bl
14 . . %(5) -the sentence was in excess of the maximum
15 anthorization by law; or v o 10 s LT

16 ““(6) the sentence is otherwisa gubject  to collateral
17 oattacke e i g e fl (21 of
18 © 7 -*“(b) A motion for such .relief‘. may l_)e ‘made at any
'19 time. o ¢ b eninie NIl et g o i
20 “(c) Unléss the motion and the files and.records of the
91 case conclusively show that.the prisoner,;iq;,entitlcd,-_.to no

relief, the court ghall canso notice thereof to be served upon
the United States attarney, grant:a .prompt- hegring,ghem.

on, determine the issues and make findings: of.fa,gtjggd con-

clusions of law with respect thereto. If the court finds that
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19

21

&

.

‘the judgment was rondered without jurisdiction, or that the
- sentence .imposed was not authorized by law or is otherwise

.. open to collateral attack, or that there has been a denial or

mfnngement of the constxtutmnn.l rights_of the. pasoner as

described in subsectwn (a) of this section; the court shall

: discharge the prisoner or resentence him or grant a new trial

or correct the sentence as may appear approprinte.
-““{d) A.court may entertain and determine such motion
without requiring the production .of the' prisoner at the
hearing. .

“(e) The sentencing court shall not be required to

: entertain a second or suecessive motion for similar relief on

behalf of the same prisoner.
- “(f) An appeal may be taken to.the court of appeals

from the order entered on the motion. in:accordance with

~ gection 2253 of this title;

“(g) An application for a writ of habeas ‘corpus in be-
half of & prisoner who is authorized . to ‘apply  for reliof
by motion pursuant to this scction, shall not be entertained
if it appears that the applicant has failed to apply for relief,
by metion, to the court which sentenced him. or that stich

court has denied him reliof, unless:it:also appears that the

- remedy by motion:is inadequnto or ineffective to test the

legnlity of his detention.” .0 o
R

X




Sy - 7 .‘».A‘. ° ..-’
1 | (b) by amending the analysns at the begmmng of

2 the chapter by deleting
“2253. Appeal”

'3 andinsertinginlieuthereof - - .~

»
42053, Appesl; State and Federal custody.”. ~
..
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" H, R. 14534

IN THE HOUSE OF REPRESEN.ATIVES

Marx 1,1974

[ Mr. Rovixo introduced the following bill; which was referred to the Com-
| mittee on the Judiciary

A BILL

To amend section 2254, title 28, United States Code.
Be it cnacted by the Scnate and House of Representa-
tives of the Uniled States of America in Congress assembled,
That section 2254 of title 28 of the United States Code is

amended—

(1) by striking subsections (h) and (¢) and insert-
ing in lieu thereof the following:
“(b) An applieation for a writ of habeas corpus in he-

half of a person in custody pursuant to the judgment of a

©C P Q1 & @ = W e

State court shall not be granted unless it appears that the

10 applicant has exhausted the remedies available in the courts

A ST IS ORI, et e

‘ 11 of the State as to all issues which he wishes to raise in Fed-
: 12 eral court, or that there is either an abzence of available State
1
i

S A-44
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o

6

10

11

13

14

16
17

18

2

corrective process or the existence of circumstances rendering

such process ineffective to protect the rights of the prisoner.

“‘l(c) An applicant who has not presented an issue to
the courts of the Stat¢ shall not be deemed to have exhausted
the Staiv cvar remedies as to that issue within the meaning
of this séction-, if be thn;s the right under the law of the
State to raise, by any available procedure, the issue pre-
sented. If 2 habeas corpus application presents an issue
to the highest State court, which enters a decision on that
issue aaves¢ to the applicant, and if the applicant does
not petition the United States Supreme Court for a writ of
certiorari. 1> will be deemed to have exhausted his remedies
as to that issue on the day following the final day on which
he can seck sucii a writ of certiorari. If the applicant peti-
tions for a writ of « rtiorari from the United States Supreme
Court, he will be deemed to have exhausted his remcd’ies
on the day when that petition is denied or, if it is granted,
on the day of the entry of a decision adverse to the appli-
cant.

“(d) An application for IFederal habeas corpus relief
shall be burred unless such application is made within one
hundred and twénty days following the date upon which
the State notifics the potential applicant of the fact that he

has exhausted his State remedies: Provided, That:

o —— e 0
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“ (1) State procedures have afforded the applicant
a_ fair opportunity to raise and have adjudicated the
Federal question in State court ; and
o ,‘-ff,(‘_’) | .»\ﬁer the Jutc of the cxhaustion of State
Lfcmc_dicé the State informs the applicant that he has
exlmustcd> his State ‘remcdies, that Federal h:ibens
corpus relief may be available if he applies within the

one bundred and twenty-day filing period, and that, if

.. . he is indigent, he is entitled to free legnl assistance in

~deeiding whether to appiy for Federal habeas corpus
relief.

.:.%(e) If the State secks to dismiss a habeas corpus pro-
ceeding brought pursuant to this section on the ground that
it was commenced after the expimtién of the one hundred and
twenty-day filing period, the State has the burden of proving
compliance with the requirements of subdivision (d).

“(f) If a habeas corpus applicant who has received
notice that e has exhausted his State remedies as to one or
more issues determines that there are other issues, cognizable
in a Federal habeas corpus proceeding, as to which he has not
exhausted his State remedies, he may move the Federal court
in which the petition is pending to order that the applicant’s
one hundred and twenty-duy filing period commence on the
date of notice of exhaustion as to those remaining issues.

The court shall grant a reasonable period of time within

A-46
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4
-which to file such an action in State court unless it appears
that the remaining issues present no colorable Federal
claim, -
“(g) The one bundred and twenty-day period shall
not apply if—
“(1) the requircments of subdivision (d) were
not complied with; or
“(2) the application is based on grounds of which
the applicant had no knowledge and of which by the
exercise of due diligence he could not have had knowl-
edge prior to the expiration orf his one hundred and
twenty-day filing period; or |
“(3) the application is based on grounds which,
prior to the expirstion of the onc-hundred-and-twenty-
day filing period, would mot have entitled the applicant
to relief and which, because of a change in law, do afford
bim a colornble claim for relief at the tune of the filing
of the application. ,
“(h) A late application may be filed under the condi-
tions specified in subdivision (g), at any time: Provided,
That the court may dismiss an application if it appears that
there wag a substantial delay in filing, that there is no rea-
sonable justification for the delay, and that the delay has

caused serious prejudice to the State. If the application is




o
1 filed more than five years alter the imposition of sentence,
2 ..there shall be a rebuttable presumption of serious prejudice to
3 -the State.”
+ (2) by redesignat-:mg subsections (d), (e), and
(f), as subsections (i), (j), and (k).

)|
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IN THE HOUSE OF REPRESENTATIVES

ApruL 2, 1974

Mr. Perxes introduced the following bill; which was referred to the Com-
ttee on the Judiciary

%

5

gt

A BILL :

#

To amend title 28 of the United States Code to provide for 4

Federal payment of certain expenses of States in conneetion 5

with habeas corpus proceedings in Iederal courts. t;

1 Be it enacted by the Senate and Ilouse of IRepresenta- o

<

2 tives of the United States of America in Congress assembled, !

3 That section 2254 (¢) of title 28 of the United States Code E

4 ) awended by inserting inunediately after the second sen- ;f

5 tence the following: “Whenever the State produces any =

gl

4

6 part of the record under this subsection, the expense of such . f

7 production shall be borne by the United States.”.
8 Sec. 2. Section 2254 of title 28 of the United States
9 Code s amended by adding at the end thereof the follow-

10 ing new subsection:




3
1 “(g) Whenever a proceeding instituted in a Federal
2 court by an application for a writ of habeas corpus by a
3 ‘yei{Sou in custody pursuant to the judgment of a State court
4'J ‘ttd':n’thtes adversely to the z;pphcant, the United States
5 shall bear the costs of court, inclnding all witness and mar-
6 shal fees und allowances, of such proceeding to the extent
7

such costs are not recoverable from the applicant.”
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