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III, p2

Now you are talking about knowledge, that's differemt. If he knew about
it, then, as far as I am concerned, he had a duty.... I think what we
did was just the opposite., When you are talking about a President, when
you are talking about impeaching somebody, throwing him out, instead of
being reelected, I don't think that you can hold a guy resposible who
did not have any knowledge, did not condone. [?]

But it's still obstruction of justice.

Now wait a minute, There is a distinction where he has knowledge, or
condones oOr approves,

I think we put an affirmative duty on him "to take care."” If a guy is
going to hold himself out and be President of the United States, he has
got some obligations, some affirmative obligations.

You [TR] didn't state it that strongly.
I guess I didn’t.

I think it is interesting that here there is a flow, just locking back
thru the drafts. The words “course of conduct”™ that are used thru
draft 5, and with draft 6, the word is "policy."

That's Doar. We wouldn't accept that.

But the interesting thing is that since the Railsback amendment was in-
troduced, it did comtain a "plan" in the disjuctive,

That "plan" was throwing out a bone, to be quite honest, as far as I was
concerned, I didn't even want "plan" in there. We agreed with "plan"
in the disjunctive "or plan.” It was strictly throwing them a borne.

Frerns Neeoe
Their position was that tg@ be important to be able to prove bad,
malicious motive — a<g§§:;ja- on the part of the President, and that
there had to be more t Jjust a course of action theory. That had to

be premeditation. That is what they wanted and that is why "plan" more
satisfied their position and yet d.id not offend your position.

Yeah, with the disjunctive,

As I recall, when you introduced that and Wiggins and Dennis jumped on
it, you actually yielded to me to ¢ _ .ain how come you used the word
"plan." As I recall I tried to bail you out on that and said, "You
used the word 'plan' because that is the word the President used in
the edited transcripts.”

Sure, a vt _, very good job. I just read ihat last night. You did a
good job tying that language into the edited transcripts.
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had, in my opinion, a fair and rather impartial
investigation. Let us suppose you go back to the Johnson impeachment.

You got people llke Benjamin Butler leading a charge against the Presidant,
not, in my opinion, on valid grounds, but for purely political reasons.

Say you have a heavy majority in Congress who is opposed to the presi-
dential policies, whether it be impoundment or dismamtelling of OBO, or
whatever, suddenly saying, "Here are our subpoenas, we got to bring it

in or otherwise impeach you."

That's the danger.
Suppose you had two to one plus one.

That is exactly the hypothesis that Raoul Berger poses in discussing
Judicial review. And I want to say that your posiiion seems to me to be
identical with President Ford's in the Douglas case — that impeachment
is whatever you make it. Let me tell you Berger took Ford to task there,

You raise a good point, just make it two to one plus one, three to one
totally politially hatchet job., But first of all, we do have a standard
of what constitutes an impeachable offense, and what you're saying would
not measure up. '

You disagree with Ford, then?
I also disagree with it.

Secondly, to see your argument, you have this impeachable offense whihh

is a crime against the government, the structure of the Constitution, and
so forth, Clearly what you are saying it would not be that, but never-
theless, the Senate votes it, the trail held, and they conviet the civil
officer, Now the court of review is the pecple of the United States in
the next election, as it is in so mamy of the things we do. You are
posing a most extreme position, a most extreme breakdown in the civilities
that are essential to our system.

I agree with you,Ham. The only and final recourse is the veople.

Ham, you are stating the argument very well. I think it is very important.
I think Y%°%could have a totally political impeachment.

Sure, that's possible.

When you get down to it, the system is no better than the people that are
orerating it. If you had even two to one plus one Reputlican, that could
impach a Democratic President.

They would.

That was Butler for the record.

LAUGHTER.
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WC - I think one other point could be made so long as we are on t light

note, and it's the one you made last night, Ray, that all of us thought
durimg the course of the impeachment, how in the world coculd someone,
who knew he was being recorded, had his own taping system set up, and
having engaged in the conversations he did and they did, how could they
allow the recording to take place? Then when we compare it with what we
did the past day, and what we are doing now, the answer becomes rather
clear: that these will never see the light of day.

LAUGHTER.

HF - I certainly want these edited before they do see the light of day.

JM - let's don't fail to recall though, contrary to the impression that I got
a moment ago, that there was a brief discussion concerning these matters
in our meeting, because it involved the position of Rails and Walter
with reference to whether this should be an impeachable offense, and that
discussion caused Ray Thornton in effect to develop an amendment to article
III, which was presented to the Democratic caucus, and I guess to the
full committee when it was considered.

RT - Right, and it was adopted.

CB - It was salut: _ in every sense of the word. It surely did { , -rove it.

RT - What it did, Tom, once again was to tie the right to have an article based
on a failure to comply with subpoenas to two elements: one, that it was
a clearly identifiable effort to get specific evidence related to an offense
which was)demonstrated to be an impeachable offense by cther evidence.

s ()

CB - It was the finding of a Jurisdictional prerequisite for impeachment. Yeah,
that is a good one.

JM - I just looked at article III1. I don't see that language ended up in it.,

RT - Yes, it dces.

JM - Yes, I see it now.

RT - It, @ggondz.was necessary in order to resolve by difect evidence factual
questions relating to presidential direction, knowledge or approval of
action, demonstrated by other evidence, to be substantial grounds for im-
peachment .

JM - Right,

WF - Frankly, it Jjust boggled my mind that we were going to get down to what

at the time I considered a rather technical kind of legalistic approach

to the matter, when we were dealing with these offenses—and in retrospect

I changed my position — but then these God-awful offenses like obstruction
of Jjustice, abuse of sensitive agencies, and things that would be politically
sexier by back home than failure to comply with a subpoena issued by a

bunch of Democrats in the House ofRepresentatives. And you know, how many
times have you heard Eddie Ebert say, we got fifty subpoenas sitting on

the Armed Services Committee, and the Congress doesn't honor suppoenas of

the judicial branch, if they don't want to.
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I'11 read it. This is a speech Ziefman gave at the University of Santa
Clara, after he had been there a while.

That is what made Rodino so damn mad.

He divides the Members imto "eagles™ and "chickens,” and he said that

"an eagle Rublican Congressman, Robert McClory, totally rejected the
smoking gun theory, and became one of the principal architects of an arti-
cle of impeachment based on the President's abuse of power, Mr. McClory
was also the draftsman and sponsor of an article based on the President’'s
defiance of the committee's subpoenas. Yet Mr. McClory would have failed
in his efforts without the vigorous support of such Democratic eagles as
Jack Brobks of Texas and John Conyers of Michigan, both of whom adamantly
opposed any Democratic strategy of delay as well as any effort to weaken
the subpoena power of the committee.”

Could you enlighten us as to what the role of Ziefman was throughout?
He was always kind of in the shadows.

I don't know either. What was his role?
A kind of damn court Jester, if you ask me.

Ziefman had no substantive input into the articles or into the debate or
into the organization of the debate. Rodino might have been consulting
with him. Ziefman would give an opinion every now and then, but it wa
always rather vague, .

The press turned to him quite often, in terms of inside information as
to what strategy was being used, what the politics were. I was just
wondering if he had any real active participation.

No, that I observed.

He
Well, I think I can concur with what you have expressed. It was not active
or in ¢ _ way anything other than an observer with casual comments about
the conduct of the proceedings. I think he was preoccupied with the
Edmund Burke impeachment matter, and I think he was of a view that the
abuse of power was the central question here, and he was lcoking for amyone
who would support that view. But I'd go one step beyond that and say,
without intending to be critical, that I felt that he had his feelings
hurt by not being in charge of the staff work, and that marny of his actions
resulted from that feeling that he had been pushed aside in this very
important matter,

I think you are right, without a doubt.
I got the impression that he might have done some advising of Rodino cn
procedural matters and on publicity matters, but that's about all I could

See.

Yes. What's your assessment of Ziefman's role, Walter?
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RT - I don't think so. Ittway be so, but I was really concerned when I saw

article III as it appeared ready for introduction. )

TR - It centered around Frank Polk.

RT - Because it did fail to tie the power of subpoena to an i ‘achment inquiry,

(o

3

I was concerned. It would have, in ori inal form, as I recall, made the
refusal to honor any congressional subj 2na any time an impeachable offense,
and this was so totally contrary to my views of the thing that I thought
it was vital to make the change that we did make before that article was
adopted. I would like to say that I did not feel at any time that there
was any restraint on me‘to go ahead and support the theory that I had that
this was an impeachable offense and th¢ in no way 1s there any burden
laid upon any of us to retreat or with( aw from any position we felt
strongly about. \ :
LN
I think I was more just spent, physical r spent, on getting all up for
one and two, that I didn't think very hard about three. I really didn't.
It just didn't measure up to what we were talking about in one and two
in my mind at any time.

What was most offensive to me were McClory's activities all the way through,
all the caucuses we had, the closed sessions and so forth, and then have

him come out in favor of article III as a major proponent. And Caldwell,
we'll go back to that day to the letter, when McCl¢ _ was opposed to holding
him in contempt, and then raised it to a level of an impeachable offense,

I thought was just too hypocritical., I did not even give it any con-
sideration other than the debate that you and I had on that day.

I just like to add one thing about article II: as I see our final product,
I do feel comfortable that we did have evidence as to all the numbered
allegations to support our article.

There is one little point that some of you can help me with. There was a
crack in the coalition. And it came on article III. The little problem
that developed, and I have not been able to recollect exactly what it was,
but Railsback charged that there had been a breach of faith....

On article IV,
Article IV, the war issue, the bombing of Cambodia.

But you raised it before we voted on article III. But as I voted against
article III for that reason.

Here is what I said, this is overkill, and in the d¢ ate on article III, I
said, in all due resvect to my esteemed colleague from I1linois, Mr. McCl¢ _,
this is just overkill, this is not a serious offense. You [JM] didn't make
up your mind on article III until the last minute, because as you were
walking by, I said, "Jim, how are you going to vote on this, do you know
yet?" And you said, "I think I am going to vote agaimst it, but I just

made up my mind." That is when you were going to your chair.
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Let me engage in a little blaspheily here. You are getting very close to
sayimg that each of us, much edglder than we have admitted to ourselves,
had a feeling that Richard Nixon had to go, that the country, that our
system could not tolerate the growth of power, the abuse of power, the
doubl iealing, the misrepresentations of which we were aware in various
areas of our government. It was not specifically these two items, and
that it was somewhat fortuitous, poetic Jjustice, or what not, that a set
of circumstances presented themselves which permitted us toplay a role
in his deposition. Now, as lawyers, however, we had the ability to not
make that move without the evidence to support it. Now I wonder if that
doesn't express something that we can't admit even to ourselves?

As lawyers we had the ability to make that move?

No, as lawyers we had the ability to evaluate the evidence so that we would
not effectuate our inner feelings.

Cut the cloth to fit the pattern.
But not unless the evidence was there, And it was there.

I disagree,

I don't think I had made that judgment wuntil the evidence was there,
That final judgment was a single decision that Richard Nixon had to go
in order to preserve the system. That is the judgment I made, arnd then
I cut the cloth.

I wouldn't say that any of us made a conscious Judgment until the
evidence was there,

My approach is a little bit different, and I think I took it more like
Tom did, the evidence and then the judgment, and then I asked myself,

what would be the effect of impeachment? Would the country be harmed

by something that may be the right course of action?

But would you have then turned around and voted "No" if you had cdecided
the country would be harmed by it?

I decided that the country would not be harmed.
But had you decided the other way?
I never reached that point.

Yes, Tom,you expressed something that I feel also, and that I had worried
about early, that is, within the last two or three weeks or so vefore
our vote and had exprressed a worry even earlier; what if this case
should develop so that I should become convinced as a lawyer that the
evidence was sufficient to require a trial in the Senate in order to
dispose of these charges, and yet I was not sure in my own mind that the
result of that trial would lead to a convicticn? What would hacven if we
were torn with the idea that we ;got to have a trial to clear the charges,
but may not be able to get a conviction in the Senate? I worried a lot
about that, but then I didn't Have to make that choice.

Azru%L
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RT - If you want to justify the¢ charges history and get, worrying about your
Wy f' __individual opportunities,/ I-think-you-are-flattering yourself when you

7+l z think anybodx]would pay any attention to it., I am Just glad that John Doar

f“ -br‘f% o6k the time to set out the facts, and I am sorry that he did overshoot -
Ljﬁfff——”"in many instances, but I thlnk reatest value is in terms -“ ‘1-‘"jz_l§ Ohj
It was a compilation of 7a" Heco it was not an impeacn menc

that was politically motivated, but justifed by the facts, And if the §§555E?

umnﬁﬂ&—}ittle-bit“fictztxeas1]that stre hens it 1nd0afue %atté&4 than
hurts it, —————"" p“? -
o -~ ! /rui/“ ‘3

2 %,WCT P S TS fot- c ﬁd s acbﬂ‘cd pocss et ,Lh:
WC - But those opinions expressed %re more important when you géf'the n who 4;7 ‘:¥§;
voted against it, saying let's make it clear for history. We did not D, i
drlve Rlchard Nixon out of office.

rape VI, pl3

/

Q

; ‘ CB - Would you modlfy the use of the word "flctitlous" and say "overdrawn"° .

RT - Overdrawn, overstated. - ””'jzgel_ulnuvL,;

e - —:Fal: e ] CL\A:-U‘».
DS - In your absence, Mr. Fann, there just for a moment, I asked the question,
what were your reactions to the final report of the Committee, and Mooney éé?i:"

-
says that you had some at the time. ,ﬁ;ﬂhd
[
) !

TM - He had a lot of input., I think he may have drafted itl!

RT- I had an input on the portion on article IIT.
JM - I'm looking for the conclusionr of the report.

RT - The original report language did not seem to me to sufficiently establish
the theory that I tried to articulate, so it was necessary to correct it.

TR - I'11 tell you truthfully that I den't think that the final recort had much
to do with this coalticn. By then it was all over.

CB - My view is the same. As far as I was concerned, I was sated with the whcle
business.,

WF - I was on the banquet circuit trying to explain what I done.
LAUGHTER.

WF - I hadn't thought about my next election umtil about June 27, late in the
evening, and then I really did.

DS - The second item here is I have only two very poor copies unfortunately
— the June 28th letter of David Dennis, concerning the five minute allow-
ance to all members to question witnesses. Did that play any part in your
thinking or procedure then?

RT - Nct much.

C3 ~ I doubt if anybcdy paid any attention to it.

DS - Rails had said just then he thought it affected none of your tactics or
votes,
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