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101sT CONGRESS
18T SESSION o 27 1

To reform procedures for collateral review of criminal judgments, and for other

purposes.

IN THE SENATE OF THE UNITED STATES

JANUARY 25 (legislative day, JANUARY 3), 1989

Mr. GRauaM (for himself, Mr. NUNN, Mr. BRYaN, and Mr. MACK) introduced the

[uary
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following bill; which was read twice and referred to the Committee on the
Judiciary

A BILL

To reform procedures for collateral review of criminal
judgments, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the@ Reform
Act of 1989”. |
SEC. 2. FINALITY OF DETERMINATION. ,

Section 2244 of title 28, United States Code, is
amended by adding at the end thereof the following new

subsections:
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“(d) When a person in custody pursuant to the judgment

of a State court fails to raise a claim in State proceedings at
the time or in the manner required by State rules of proce-
dure, the claim shall not be entertained in an application for a
writ of habeas corpus unless actual prejudice resulted to the
applicant from the alleged denial of the Federal right asserted
and—

“(1) the failure to raise the claim properly or to
have it heard in State proceedings was the result of
State action in violation of the Constitution or laws of
the United States;

“(2) the Federal right asserted was newly recog-
nized by the Supreme Court subsequent to the proce-
dural default and is retroactively applicable; or

“(3) the factual predicate of the claim could not
have been discovered through the exercise of reasona-
ble diligence prior to the procedural default.

“(e) A one-year period of limitation shall apply to an
application for a writ of habeas corpus by a person in custody
pursuant to the judgment of a State court. The limitation
period shall run from the latest of the following times:

“(1) the time at which State remedies are
exhausted;

“(2) the time at which the impediment to filing an

application created by State action in violation of the

al 271 I8
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Constitution or laws of the United States is removed,
where the applicant was prevented from filing by such
State action;

“(8) the time at which the . cderal right asserted
was initially recognized by the Supreme Court, where
the right has been newly recognized by the Court and
is retroactively applicable; or

‘“(4) the time at which the factual predicate of the
claim or claims presented could have been discovered
through the exercise of reasonable diligence.”.

SEC. 3. APPEAL AND REVIEW.

Section 2253 of title 28, United States Code, is
amended to read as follows:
“§ 2253. Appeal

“(a)(1) In a habeas corpus proceeding or a proceeding
under section 2255 of this title before a circuit or district
judge, the final order shall be subject to review, on appeal, by
the court of appeals for the circuit where the proceeding is
had.

“(2) There shall be no right of appeal from such an
order in a proceeding to test the validity of a warrant to
remove, to another district or place for commitment or trial,
a person charged with a criminal offense against the United
States, or to test the validity of his detention pending re-

moval proceedings.
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4
“(b) An appeal may not be taken to the court of appeals

from the final order in a habeas corpus proceeding if the de-
tention complained of arises out of process issued by a State
court, or from the final order in a proceeding under section
2255 of this title‘, unless a circuit justice or judge issues a
certificate of probable cause.”.
SEC. 4. PROCEDURES UNDER RULE 22 OF THE FEDERAL
RULES OF APPELLATE PROCEDURE.

Rule 22 of the Federal Rules of Appellate Procedure is

amended to read as follows:
“RuLg 22.
“HABEAS CORPUS AND SECTION 2255 PROCEEDINGS

“‘(a) Application for an Original Writ of Habeas Corpus.
An application for a writ of habeas corpus shall be made to
the appropriate district court. If application is made to a cir-
cuit judge, the application will ordinarily be transferred to the
appropriate district court. If an application is made to or
transferred to the district court and denied, renewal of the
application before a circuit judge is not favored; the proper
remedy is by appeal to the court of appeals from the order of
the district court denying the writ.

“() Necessity of Certificate of Probable Cause for
Appeal. In a habeas corpus proceeding in which the deten-
tion complained of arises out of process issued by a State

court, and in a motion proceeding pursuant to section 2255 of
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5
title 28, United States Code, an appeal by the applicant or
movant may not proceed unless a circuit judge issues a certif-
icate of probable cause. If a request for a certificate of proba-
ble cause is addressed to the court of appeals, it shall be
deemed addressed to the judges thereof and shall be consid-
ered by a circuit judge or judges as the court deems appropri-
ate. If no express request for a certificate is filed, the notice
of appeal shall be deemed to constitute a request addressed to
the judges of the court of appeals. If an appeal is taken by a
State or the government or its representative, a certificate of
probable cause is not required.”.
SEC. 5. STATE CUSTODY; REMEDIES IN FEDERAL COURTS.

Section 2254 of title 28, United States Code, is
amended—

(1) by amending subsection (b) to read as follows:

“(b) An application for a writ of habeas corpus in behalf
of a person in custody pursuant to the judgment of a State
court shall not be granted unless it appears that the applicant
has exhausted the remedies available in the courts of the
State, or that there is either an absence of available State
corrective process or the existence of circumstances render-
ing such process ineffective to protect the rights of the appli-
cant. An application may be denied on the merits notwith-
standing the failure of the applicant to exhaust the remedies

available in the courts of the States.”’;

oS 271 IS



6
(2) by amending subsection (d) to read as follows:

“(d) In a proceeding instituted by an application for a
writ of habeas corpus by a person in custody pursuant to the
judgment of a State court, a full and fair determination of a
factual issue made in the case by a State court shall be pre-
sumed to be correct. The applicant shall have the burden
of rebutting this presumption by clear and convincing
evidence.”.

SEC. 6. FEDERAL CUSTODY; REMEDIES ON A MOTION ATTACH-
ING SENTENCE.

Section 2255 of title 28, United States Code, is
amended by—

(1) striking the second paragraph which begins “A
motion for such relief’” and the penultimate paragraph
which begins ‘““An appeal may be taken’’; and

(2) adding at the end thereof the following new
paragraphs:

“When a person fails to raise a claim at the time or in
the manner required by Federal rules of procedure, the claim
shall not be entertained in a motion under this section unless
actual prejudice resulted to the movant from the alleged
denial of the right asserted and—

“(1) the failure to raise the claim properly, or to

have it heard, was the result of governmental action in

@S 271 IS
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violation of the Constitution or laws of the United
States;

“(2) the right asserted was newly recognized by
the Supreme Court subsequent to the procedural de-
fault and is retroactively applicable; or

“(3) the factual predicate of the claim could not
have been discovered through the exercise of reasona-
ble diligence prior to the procedural default.

“A two-year period of limitation shall apply to a motion

under this section. The limitation period shall run from the

latest of the following times:

““(1) the time at which the judgment of conviction
becomes final;

““(2) the time at which the impediment to making
a motion created by governmental action in violation of
the Constitution or laws of the United States is re-
moved, where the movant was prevented from making
a motion by such governmental action;

“(3) the time at which the right asserted was ini-
tially recognized by the Supreme Court, where the
right has been newly recognized by the Court and is
retroactively applicable; or

“(4) the time at which the factual predicate of the
claim or claims presented could have been discovered

through the exercise of reasonable diligence.”.

@
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January 81, 1989

HABEAS CORPUS REFORM ACT
OF 1989

Mr. GRAHAM. Mr. Presldent.. the
Constitution of the United States af-
fords every individual epecific protec-
tions in judicial proceedings. Those
constitutional protections are being
jeopardized under the pretense of 2 le-
gitimate search for justice. .. .

Our courts are mcreasmgly bur
dened by frivolous and dilatory peti-
tions which impede the timely disposf-
tion of iegitimate claims—including le-
gitimate habeas corpus requests.- -

On January 25, joined by my col-
leagues Senator NURN, MAack, and
Bryan, I Introduced the  Habeas
Corpus Reform Act of 1989.- The
Habeas Corpus Reform Act is designed
to protect prisoners’ right while it pro-
tects the mtegrlty of our judicial
system.’

‘The bill proposed includes a number
of reforms of the current Federa.l
habeas corpus process.

For State prisoners: it imposes a 1-
year limit on habeas corpus applica-
tions, normally running from exhaus-
tion of all possible State habeas corpus
petitions and appeals.

For Federal prisoners: it imposm a2-
year limit on .Federal habeas ¢ is
applicatlons, normally running from
the time of final judgment on the
-original Federal determination of
guilt.

This legislation also clarifies present
law—establishing the requirement
that a State prisoner must ordinarily
raise all claims in accordance with
State rules of procedure or be barred
from asserting such claims in a Feder-
al habeas corpus proceeding, and
clearly states that a ¥ederal habeas
court petition may be denied on the
merits without requiring prior exhaus-
tion of State remedies.

Finally, this legislation seeks to re-
lieve the administrative burden on dis-
trict courts and simplify the appellate
process by providing that an appeal
from the district court in a habeas
corpus proceeding may not be taken
unless a certificate of probable cause is
issued by a circuit judge.

There are at least four reasons that
establish an urgent need for the re-
forms that ‘this legislation would pro-
vide.

First, the number of petitions filed is
increasing at an alarming rate. .

Beginning in the late 1970’s, the
filing of Federal habeas corpus peti-
-tions by State prisoners increased sig-
nificantly; 1987 filings of 9,524 sur-
passed  the- all-time peak: figure- and
represented an increase of 35 percent
over the 1978 filings. :

‘Given recent trends, 1988 will prob-'
ably reflect the highest number of’
State petitions ever filed for Federal

habeas corpus relief. .

Second, a significant number ' of
these petitions simply duplicate earlier
litigation.

CONGRESSIONAL RECORD —SENATE

According to a Department of Jus-
tice study of six district courts and one
circuit court, more than 30 percent of
the State prisoner habeas corpus peti-
tions were filed by persons who had
filed - one - or “more ' previous . Federal-

habeas corpus petitions. More than 44"
percent had previously filed at least»

one petition in State court.
Third, Federal district courts and

courts of appeals are.unable to keep-

up with these increases. In 1986, in

both Federal district courts and U.S.’

courts of . appeals, the number of
habeas corpus cases filed exceeded the

number .of habeas corpus cases re-.

solved. .

- Although State habeas corpus peti-
tlons in 1985 constituted less than 8
percent of all Federal appeals filed,
they constituted almost 19 percent of
the backlog in Federal courts. .

Fourth, many petitions . are filed

years after the crime, when evidence is

stale or nonexistent. The Department
of Justice study found that almost
one-third of the habeas corpus peti-
tions were filed more tha.n 10 years
after conviction. - .

In response to this crisis, Chief Jus-
tice William Rehnquist has appointed
a commission to survey habeas corpus
ref proposals. *This- commission,
headed by retired Supreme Court Jus-
tice Lewis Powell, has begun to gather
information on the extent of the prob-
lem and is expected to report to Con-
gress later this year. - -

Last year the Anti-Drug Abuse Act
of 1988 included a provision to ensure
that habeas ¢ s reform proposals
receive tlmely action in the 101st Con-
gress.

In section 7323 of the Act it was pro-
vided:

Beginning on the date the Chief Justice of
the United States forwards to the Commit-
tees on the Judiciary of the Senate and the
House of Representatives the report and
recommendation of the Special Committee
on Habeas Corpus Review of Capital Sen-
tences, appointed by the Chief Justice of
the United States and ‘chaired by Justice
Lewis Powell, the chairman of the Commit-
tee on the Judiciary of the Senate shall
have 15 days of session thereafter to intrmn-
duce a bill to modify Federal habeas ¢ ]
procedure after having fatihfully considered
the report and recommendations of the Spe-
cial Committee. If no such bill is introduced
by the chairman within the 15-day period,
such bill may be introduced by the ranking
minority member of the committee within
an additional 10 days of swlon. i

We hope the Habeas Corpus Reform
Act of 1989 will offer focus to the
Public debate and complement the ef-
forts of the Powell Commission. :

Habeas corpus is a cherished consti-
tutional right.of -all Americans. . Our
proposal will enhance the potential of
-habeas corpus to achieve justice expe-

--ditiously through -a reductlon of un-

seemly litigation and delay..
It will bring us closer to tlmely jus-
tice for society and the accused. -

S811

Our responsibility is to ensure that

_the system works in the way it was ori-
‘gianlly ° intended, ~with  equal and

timely dispensation of justlce in all
habeas corpus cases.

Mr. President, I ask una.nlmous con-
sent that the text of S.271 be prlnted

-in" the: RECORD, to be followed by

statement in support of 8. 271.

. [From the Florida Times-Unlon, Jan. 28, -

. 1989} . .
Lacxsu'non CouLp CuT THE FLOW or S
INTERMINABLE LEGAL APPEALS

The execution of Ted Bundy has brought
an outpouring of philosophical opinions
concerning the mentality and motivations
of this mass sex killer whose only public’
show of remorse, if any, surfaced shortly
before he was put to death 1ast Tuesday. -

The final chapter in.the ugly saga.of
Bundy also has rekindled interest in & more.
practical side of the Bundy case: how he was
able through legal maneuvers to evade his
ultimate date with the electric chair for
almost 10 years.

One day after Bundy's execution, two U.8.
senators, Bob Graham, D-Fla., and Sam
Nunn, D-Ga,, filed legislation in Congress to
limit the power of federal judges to review
appeals in state capital-punishment cases.
Its purpose is to limit the time for filing and
disposing of death-row appeals.

The idea is by no means new. For exam-
ple, former U.8. Sen. Lawton Chiies, D-Fla.,
won Senate approval in 1885 of similar legis-
lation, which became bogged down in the
House of Representatives. Chiles’ bill placed
& three-year ‘limit on post-conviction legal
‘questions & defendant could raise based on
existing issues, as opposed to new evidence.

Under the proposed new legislation, & con-
victed killer would have one year after ex-

“hausting state remedies to file a federal

attack on & conviction, and two years to
challenge a !ederal order denying such an
appeal.

- “No one,” Graham said, *“is well-served by
excess court-delays” He noted the sharp
rise in-death-row appeals, to nearly 10,000 a
year. Graham has firsthand knowledge of
the subject. During eight years as Florida
governor, he signed 155 death warrants, all
but 16 of ‘them—including three for
Bundy—blocked by appeals. Graham’s suc-
cessor, Gov. Bob Martinez, has signed 64
death warrants, four resulting In execu-
tions, including Bundy’s.

"But the proposal to cut !edern.l appeal
time has its dissenters, as it has had in the
past. Larry Spalding, who heads the state’s
publicly funded bureau to provide legal help
to indigent Death-Row inmates, says federal
judges are in a better position to rule objec-
tively in death-case appeals beczuse they
are not ﬂbjeot to elecﬂon. a8 ure mte

Ith;mmdreenrdthatﬂea&hmwap-
peals ultimately wind up in the . federal
courts and are decided there. No -one can
argue with a defendant’s right to appeal
But allowing the system to be manipulated
by frivolous appeals only frustrates the ends
otjmtice‘lmisnottheﬂnrposeormtent
of the law. It calls for change.









~- of concern about fairness to persons facing execution.
Attornevs are. after all, offi~~+v~ ~f +ha ~nus +=~ as well as £y ptd v
advocates. Their actions in handling any case, death penalty or -
otherwise, should not only promote fairness to the client but Pt
also be compatible with the efficient administration of justice
Without counsel responsive to both obligations, the disposition
of death penalty cases in this country will slow to the point
that the death penalty itself is effectively nullified.® The
death row population "1 America now exceeds 2,000 and more and
more death penalty cases are working their way into the post-
conviction phase of review.®

In addition to heightened professional awareness of this
issue, there has been some noteworthy political and judicial

response. First, a significant number of states, some with large

death row populations, provide for the appointment of counsel in

4According to a bulletin published in July 1988 by the
Bureau of Justice Statistics, 3,404 persons received the death
penalty between 1973 and 1987. Of that number, 93 had been
executed and 1,984 remained under death sentence as of December
31, 1987. Nearly 300 new death sentences are imposed nationally
each year. =nital Puni<rment 1987 at 10.

SFor a discussion of the impact of death penalty litigation
on the judiciary, Report of the Spangenburg Group, Case Load and
Cost Projections for Habeas Corpus Death Penalty Cases in FY 1988
and FY 1989 at 20 (Sept. 1987).









forfeit the right to impose the death penalty.?*°

As Judges Godbold and Mikva have suggested, you don't have
to be a bleeding heart to see the need for counsel in death
penalty habeas litigation.®** But the fact remains that many
perceive the right to counsel argument as a bleeding heart
position and fear that defeat on that issue might have serious,
though uncertain, repercussions on the status of the death
penalty in America over the long run.**® 1In their view, the death
penalty is a good-versus-evil controversy and anything that
benefits death row inmates legally must be resisted.

This reasoning will seem most persuasive to those who
consider the right to counsel issue in death penalty litigation
without reference to possible compensating adjustments elsewhere
in the system of state and federal post-conviction review. The
freedom to think about and address this problem comprehensively
is a luxury which this Committee enjoys that is not available to

the Supreme Court as it now considers how to rule in Giarrantano.

1°This strategy is based on the argument that the rationale
of r~nds v Smith, 430 U.S. 817 (1977) ought to be applied in
deac.u penal.y cases to require the appointment of counsel in
state post-conviction proceedings.

*ipial~mye: Y~ Non't Have +0 Be a Rl2ading Heart, 14 Human
Rights 22 wanter, .izos).

12This position is outlined in the amici ~uriae brief by the
Attorneys General of 19 states who joined in support of
Virginia's petition for certiorari in Gi=rrantano. Those states
included Georgia, Mississippi, North Caru.ina, Missouri, South
Dakota, Wyoming, Delaware, California, Pennsylvania, New Mexico,
Indiana, Kentucky, New Hampshire, Nevada, Utah, South Carolina,
Oregon, Maryland and Idaho. Florida supported Virginia's
petition through a separate amicus brief.




While the Supreme Court may have the constitutional authority to
impose an obligation on the states -- and perhaps even the
federal government -- to provide counsel in death penalty cases
at the post-conviction phase, judicial decision is surely not the
only way to accomplish that goal, nor is " likely to be the most
effective.

Accordingly, a recommendation by this Committee concerning
the appointment of counsel should have utility regardless of the
outcome in Giarrante-r~ My recommendation for the appointment of
counsel in death penalty cases runs along the following lines:

(1) Counsel should be provided to death row inmates on
request without the necessity of first filing a habeas corpus
p;£i£10n, showing need for an evidentiary hearing or establishing
probability of success on the merits.*® This right would apply
in both state and federal habeas corpus proceedings. The recent
amendments to the Criminal Justice Act largely accomplish this at
the federal level. The most serious gap in the system, however,
has been at the state level and that of course is what prompted
the Giarrantar~ litigation.

In my view, the death penalty states get several benefits
from this proposal, especially when they are considered in light
of the other recommendations, particularly the statute of

13As shown in the chart set out in note 6, there is
considerable variation concerning the appointment of counsel at
the post-conviction phase in the 37 death penalty states. To be
¢’ scussed later in this report are the proce "1r¢* changes that
ought to be insisted upon as a quid pro guo tor the right to
counsel provision.




limitations.** At least four seem apparent. First, the states
can respond at least in part to the contention that the system
for the enforcement of the death penalty is procedurally unfair.
Second, they can push more aggressively for the full development
of all relevant legal issues at the earli ;t possible point in
death penalty litigation. Third, they can strengthen the
presumption of correctness afforded to state fact findings to the
fullest extent possible under section 2254(d). And, fourth, they
can argue with greater force that the application of state
procedural default rules in death penalty cases is fair. 1In
short, by having a skilled advocate on the other side at each
stage of post-conviction review in death penalty cases, the state
should gain material reassurance that one journey through the
legal system will settle definitively whether or not an execution
can be carried out.

(2) Even if the states can be convinced that expansion of
the right to counsel in death penalty cases is sound on public
policy grounds, funding of this recommendation is going to be a
delicate matter. Funding for indigent defense in criminal trials
varies widely throughout the United States, but funding
questions, until now, have been resolved at the state level
exclusively. Death penalty cases are by far the most expensive
of all criminal cases to try gquite apart from expanding the right

to counsel to include state and federal post-conviction review.

*4The statute of limitations, as will be discussed, would
press counsel to advance the case through state post-conviction
review.



The traditional division of responsibility between the federal
government and the states might break down in this context.
Here the impact of the Gi=rrantano decision could be
significant. Should the court recognize in death penalty cases
a constitutionally based right to counsel in state habeas
proceedings, this would at least partially preempt the
Committee's work. But there should still be ample room to

discuss whether compliance with Giarrantano is better handled

judicially or legislatively. For example, a strong case can be
made for uniform federal standards in all death penalty states to
assure competency of appointed counsel, adequacy of compensation
and continuity of representation between state and federal habeas
corpus review. If federal financial assistance were made
available to ease the burden of a constitutionally mandated
counse” requirement, it would promote those goals and it also
might prove helpful in moderating public reaction to an unpopular
ruling.*>

If the Court's ruling in Giarrantano is against recognizing

a right to counsel in state post-conviction proceedings, the

15Here it is worthwhile to note that the state interest in
funding defense counsel for indigents at trial is quite different
than in the post-conviction context. The state has a paramount
interest in convicting criminals, but it cannot achieve that goal
without paying ur fr~~t for legal representation for the poor.
At the post-convicuiion phase, the state is being asked to
subsidize an attorney to deny the state the fruit of its
prosecutorial labor. The state has more choice about what to do
at this juncture. For example, a state could decide that paying
for attorneys in death penalty cases in post-conviction
proceedings is too costly. Rather than pay the freight, a state
could elect to eliminate its system of post-conviction review and
shift all the costs on the federal government.

9






Should the specifics be left up to the states or is there a need
to establish a joint federal-state entity? Do we need to address
the role of the habeas trial judge in this scheme? One of the
important issues surrounding the appointment of counsel will be
monitoring death penalty cases to determine the need for
appointment and then assuring continuity of representation
between both the state and federal habeas phases of litigation.
_J> me these considerations militate in favor of centralizing the
appointment or recruitment process at the state level which is

how it is handled A= fa~+~ in most states now anyway.*”

III. STATUTE OF LIMITATIONS

Statutes of limitations have appeared in a number of habeas
corpus reform proposals submitted to Congress in this decade.
Each has been a part of a legislative package designed to limit
rather dramatically the scope of federal habeas corpus review in
section 2254 cases.™® To my knowledge, n _ sal ~- with or

without a statute of limitation provision -- has been advanced to

17A latent issue here is the role of the death penalty
defense bar. One experienced death penalty specialist exprssed
strong concern about giving authority to appoint counsel in death
cases to state trial judges. He believed that they would not be
inclined to appoint the specialists, but would opt instead for
local attorneys who might not litigate death penalty cases as
aggressively as they should at the state habeas phase. On the
other hand, the responsibility for finding and appointing
attorneys in death pen:¢ ™'y cases probably ought not be turned
over exclusively to people who are ideologically opposed to the
death penalty. This is a general challenge for the bar as a
whole and the involvement of attorneys who are not death penalty
specialists might be helpful.

*8See in this connection the memorandum which I prepared for
the November 30, 1988 meeting of the Committee.

11



address only problems of judicial administration in death penalty
cases. In my view, the one situation where a statute of
limitation makes sense is in death penalty cases.

As you know, the incentives to litigate are different for
death row inmates. Since guilt is typically not in serious
dispute, they realistically must be resigned to the fact of
indefinite confinement; their objective is to forestall the death
penalty. Until some step is taken to schedule an execution, the
death row inmate will be content with the status quo. He has
little or no reason to start the clock with litigation until he
must. His interest is conserving, if not gaining, time. The
prisoner under sentence of confinement, however, is in an
altogether different position. Unlike his death row counterpart,
he has every reason to initiate habeas corpus review and to do so
promptly because that is the only way he can quickly regain his
liberty. Time works against him. Whether death row or not, all
prisoners share a common outlook on one matter however; they have
no reason to cease filing habeas corpus petitions until they get
the relief they desire.

In death penalty cases, the state's concern is both starting
and stopping the post-conviction review process. None of the
Supreme Court fashioned doctrines of procedural default or bar

address the start up question. Their aim is the termination of

litigation. A statute of limitation in death penalty cases,
however, would perform double duty. It would spur the death row

inmate to initiate post-conviction review and in conjunction with

12



doctrines of bar and procedural default bring that review to a
conclusion. Currently, death penalty states use the scheduling
of an execution date or its threat as the driving mechanism to
make death row inmates pursue post-conviction remedies.®® Not
only would a statute of limitation serve the same purpose, but it
would do so without the waste of time and judicial resources
associated with efforts to seek a stay of execution.

How would a statute of limitation work? It should have the
following features:

(1) It should be linked to the appointment of competent
counsel to represent death row inmates in both state and federal
post-conviction proceedings.?°

(2) It should span the time period from the end of state
direct appeal in death enalty cases to the filing of a section
2254 petition in federal district court. 1In death penalty
litigation, there are two steps that are not subject to a timely
filing requirement: the transition from direct appellant review
of a criminal conviction to state habeas corpus review and the

jump from state to federal habeas corpus proceedings. From the

1®°Despite its occasional disadvantages, my impression is
that many capital litigators -- both state and defense -- are
comfortable with this informal working relationship.
Interestingly, Florida and Alabama both have two year statutes of
limitation applicable to post-conviction remedies. See Rule
20.2(c), Ala. Temp. R. Crim. Proc. and Fla. R. Crim. Proc. 3.850.

2°This is the key quid pro quo in my proposal. If death row
inmates receive the benefit of state paid representation, they
will have to litigate at the post-conviction phase within a set
time frame and they get or” r one opportunity for post-conviction
review.
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have included three: for newly discovered evidence; for newly
recognized constitutional rights; and for rights a prisoner was
unable to assert due to the unconstitutional action of the state
which typically means Brady violations.®** To that 1list I would
add a rule tolling the statute of limitation for any time prior
to the filing of a federal habeas corpus petition that a case is
pending before a court of competent jurisdiction. This tolling
rule, for example, would stop the running of the statute of
limitation once a certiorari petition is filed with the U.S.
Supreme Court after the state direct appeal has become final. It
would also toll the statute when a state habeas corpus petition
is filed and it would remain tolled while the case is being
litigated at the state level. As long as a death row inmate has
counsel and is actively litigating his case in a court of
competent jurisdiction, he should suffer no prejudice to his
right to file a section 2254 petition.

As for the length of the statute of limitat’  >»n, most
federal legislative proposals have specified one year. A statute
of limitation must be long enough, given the tolling rules, to
allow a death row inmate a fair opportunity to prepare the

necessary documents to move to a new stage of litigation.?*?® I

225, 217 is illustrative of this pattern.

231f new counsel is appointed at the state post-conviction
phase, he would need time to master the record, conduct any
necessary investigation and prepare the pleadings. This could be
a fairly lengthy process. However, when a case shifts from state
to federal habeas review, less time would be necessary for that
transition.

15



am inclined to think that a one year statute of limitation might
be too tight. Two years, on the other hand, probably would leave

too much down time.

IV. LIMIT SUPREME COL__I" JURISDICTION

State prisoners have a benefit that no other class of
litigants in the United States has. Given the resources and
access to counsel, they can petition for certiorari before the
United States Supreme Court a minimum of three times. In death
penalty litigation, it is not uncommon for an inmate to exercise
this option every chance he gets. While the likelihood of
Supreme Court review is generally quite low even in death
penalty cases, there is still a concrete advantage to filing a
petition for certiorari; the death row inmates gains time. The
existence of multiple opportunities for Supreme Court review of
state criminal convictions is more an accident of history than
anything else. Does it make sense to maintain the system in its
present form in death penalty cases? There are some strong
reasons for change.

First, if federal habeas corpus review is a surrogate for
Supreme Court review of state court judgments in criminal cases,
why allow a state prisoner both lower federal court review under
section 2254 and multiple opportunities to petition the Supreme
Court for certiorari? I would propose deferral of Supreme Court

review in death penalty cases until =f+=x a3ll lower court review

16



-- state and federal -- has been completed.=®**

Under current practice, Supreme Court review in death
penalty cases is like focusing on a moving target. After direct
appeal, the record in a state criminal case can change at least
twice more: once in state post-conviction proceedings and then
again during federal habeas review. A certiorari petition filed
after state direct appeal or state post-conviction review is a
roll of the dice which at = minimum gives the death row litigant
extra time. Ordinarily, when a case reaches the Supreme Court,
the denial of certiorari at least brings that case to an end even
though the action otherwise has no precedential significance.
This is not true of death penalty cases. If Supreme Court review
in death penalty cases were to be deferred as suggested earlier,
certiorari review would be more compatible with the Supreme
Court's function as the court of last resort on constitutional
issues.

In this vein, deferred Supreme Court review would promote
finality in death penalty cases in a way that is not currently
possible. Once the Supreme Court has acted in a death penalty

case without granting relief to a state prisoner, it would mean

24The states might want to r=+=in the right to petition for
certiorari whenever a state supreme court rules in favor ~f the
criminal defendant. 1In such a situation, a state would have no
other forum to seek review of a state court ruling that
misapplies Supreme Court authority. Retention by the states of
the right to seek certiorari would not make Supreme Court review
rules asymmetrical. The habeas petitioner who loses now has the
luxury of »~+h Supreme Court and lower federal court review. My
proposal wuuid put the states and death row inmates in roughly
equivalent positions as far as the right to seek review of an
adverse ruling is concerned.

17



the end of federal intervention.=®® Society would have afforded
the litigant competent counsel and a full and fair opportunity to
litigate all constitutional issues associated with his trial,
including such standard post-convictions issues as newly

discov -ed evidence, prosecutorial misconduct, ineffective
assistance of counsel and new law. If this scheme does not
satisfy the federal interest in the fairness of state death
penalty trials, I don't know whether the case for federal habeas

corpus reform in death penalty cases can be made.

V. AUTOMATIC STAY OF EXECUTION

If the statute of limitation concept is acceptable to the
Committee in some form, a mandatory stay of execution ought to be
considered as well. As previously noted, a statute of limitation
would be a substitute in death penalty cases for the setting of
an execution date or its threat. A tacit understanding now
appears to exist that no death row inmate will be executed
without at least one opportunity for state and federal post-
conviction review. The practice associated with stays of
execution in both state and federal court has produced many
complaints. But all who are involved in death penalty litigation
agree that stay of execution practice consumes an enormous amount
of time and energy and is largely unnecessary -- certainly during
the first time through post-conviction review. Why not eliminate

this feature of death penalty practice and conserve scarce legal

25The death row inmate thereafter would have to go to state
court for any further relief.
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resources for an examination of the merits in each case? The
enactment of an automatic stay of execution would serve this
purpose.

If the Committee is inclined to favor this idea, at least
three additional considerations would need to be addressed. What
would trigger the automatic stay of execution? What should be
the duration of the stay? Finally, should there be any basis for
staying executions after the automatic stay of execution has
expired? It seems to me that the trigger for the automatic stay
of execution and the statute of limitation should be the same
event. This approach would create an incentive for the state (or
a duly designated agency) to appoint counsel quickly.2® As for
the duration of the stay, it should remain in effect during state
post conviction review, during federal habeas corpus review at
the district and circuit court levels and finally during Supreme
Court consideration of a certiorari petition. 1In short, the
automatic stay would be effective in death penalty cases as long
as necessary to make one trip through the state and federal
judicial systems. Once the Supreme Court denies certiorari in a
death penalty case, the stay would expire automatically.

- 2deral review would be over and the inmate would be remitted to

the state courts for relief, if any.

2®Under a voluntary system, the state's appointment of
counsel would place the case on the fast track so to speak. The
execution would be stayed on the condition that the case be
litigated actively through state and then federal post-conviction
review.
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Should there be any residual authority for federal courts to
stay executions after review of this character has occurred in a
death penalty case? One can argue against such residual
authority, but it would conflict with the premise underlying
exceptions to the statute of limitation. For example, if, after
this review process, a death row inmate could still make a
colorable showing of innocence -- due to newly discovered
evidence -- what would be the point of a right to further federal
habeas corpus review if the state could execute him anyway? If
the Committee favors the statute of limitations concept and
recognizes exceptions as a part of the scheme, then it makes
sense to recognize Aiscreticr=ry authority to grant stays of
execution to the extent necessary to vindicate those exceptions.
The stay of execution issue reveals how important the statute of
limitation provision is to the scheme now under discussion. As
indicated earlier, its exceptions must be drafted narrowly enough
so that a valid second petition is rare, but not so narrowly that
a demonstrably unjust death penalty conviction would go without a

federal remedy.

VI. EXHAUSTION REQUIRE.. ..T

In my view, the total exhaustion requirement of Rose v.
Tnndy®7 can be and frequently is a source of delay in death
penalty litigation. Serious consideration should be given to

modifying the doctrine. The problems with the exhaustion

27455 U.s. 509 (1982).
20



doctrine in death penalty cases stem in no small part from the
typical discontinuities in the availability of legal
representation. 1In the great majority of death penalty cases,
the attorney who handled the case at trial drops out after the
direct appeal. A search then begins for counsel to prepare a
certiorari petition to the Supreme Court or to initiate state
post-conviction review (or do both). Frequently, the skill of
the new counsel exceeds that of the attorney who handled the case
up to that point. This has consequences for the course of death
penalty litigation in each case.

If and when a death penalty case moves into the post-
conviction phase, new counsel invariably means a series of new
issues. In adcd :ion, there "3 also the possibility that new
counsel might want to offer more and better quality evidence in
support of claims actually " " :tigated and rejected at tir il. If
this process of refinement occurs at the state post-conviction
phase where it should, the interests underlying the exhaustion
doctrine are generally going to be satisfied. When the case
reaches federal district court, the record will be complete.
Everyone will know which issues are ripe for adjudication and
" which are subject to procedural default. The problem comes when
this process of record refinement and record expansion does not
occur at the state post-conviction phase. Since there are
unexhausted issues in the case, the federal district court will
dismiss and direct that the petitioner return to state court to

present those issues for initial adjudication. The alternative
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to this time consuming step is for the state to waive the
exhaustion requirement which is being done now with more
frequency in death penalty litigation.=?®

It is clear, however, that compliance with the exhaustion
requirement is not entirely detrimental to the interests of the
death row inmate. Like the filing of a certiorari petition, the
procedure guarantees additioneé”™ time. It also guarantees at
least the possibility of expanding the record factually and
legally. The word "possibility" is used advisedly here since a
litigant's return to state court under the compulsion of the
exhaustion doctrine is usually an exercise in futility.
Typically, such claims run head long into state procedural bar
rules. If this is the upshot of the total exhaustion doctrine,
** is an inefficient way to cut” 1 issues from a case.

Why continue the exhaustion doctrine in its present form in
death penalty litigation? Under the present proposal, which
contemplates appointed counsel beginning at the state post-
conviction phase, there is a reasonable argument for change. Why
not limit federal habeas corpus review in section 2254 cases to
those claims actually presented to the state courts for
adjudication? Under this approach the exhaustion doctrine would

continue to serve the interest in comity but, more important, it

28pfter some years of doctrinal disarray, the Supreme Court
made it clear that a state court could waive the exhaustion
requirement even if done inadvertently. Granberry v. Green,
U.Ss. ___, 107 s. Ct. 1671 (1987).
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would also be a rule of procedural default.=°

How would this version of the exhaustion doctrine work? I
believe that a death penalty litigant could raise the following
issues in federal court: (1) all constitutional issues raised
either at trial or on direct appeal; (2) any constitutional issue
properly raised in state post-conviction proceedings; and (3) any
constitutional issue newly raised in state post-conviction
proceedings that was not raised at trial or on direct appeal but

30

which habeas counsel believes should have been. If an issue

falls outside these categories, it would not be reviewable in
federal habeas corpus proceedings. A major example of an
unreviewable issue would be ineffective assistance of state
habeas counsel.?>?*

A final matter is what to do with those issues that come
within one of the exceptions to the proposed statute of
limitations: (1) new law; (2) newly discovered evidence; and (3)

official misconduct which prevents the litigation of a claim.

22Tn short, once a prisoner makes an election to file a
habeas petition in federal court, he would be limited to the
claims asserted in the petition but only if presented first to
the state courts. As to "unexhausted" claims, the prisoner would
be free to return to state court to try to litigate them, but he
could not renew those claims again in federal court.

2%°With respect to this category of issues, habeas counsel in
death penalty cases would have to try to overcome state
procedural bar rules in state court first before trying to
satisfy the Sykes "cause" and "prejudice" standards in federal
court.

*1This argument would appear to be foreclosed definitively
by P~m»ewltania v. Finley, 481 U.S. 551 (1987). See also Whitely
v ey, o023 F.2d 55 (4th Cir. 1987) and Mitchell v. Wyrick, 727
r.ca 773 (8th Cir. 1984).
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These issues could arise at any stage of post-conviction review.
Since there may have been no opportunity to exhaust with respect
to such issues, where would a death row litigant be expected to
raise them initially? One solution would be to send the litigant
back to state court for post-conviction review without delaying
consideration of the other issues in the case. This would be a

slight modification of the practice under Rose v. Lundy. This

approach would satisfy comity concerns but at some cost in terms
of achieving finality. An alternative approach would be to
permit litigation of the late emerging issue in federal district
court without first routing it back through the state judicial
system for initial consideration. Comity interests would be
subordinated under this approach to the presumptively paramount
state interest in promoting finality in death cases. Less time
would be needed for the late emerging issue to catch up with the

rest of the case.

VII. CERTIFICATE OF PROBABLE CAUSE

This is a relatively minor issue in comparison to the others
under discussion. I would eliminate the certificate of probable
cause (CPC) requirement to appeal an adverse federal district
court ruling in death penalty cases -- at least during first time
federal habeas corpus review. Interestingly, the CPC requirement
became law in 1908 to eliminate delay in capital cases. Unless
there is some reason for it that I have missed or do not
understand, the CPC requirement does not work as originally
intended. I doubt that many CPCs have been denied in post-
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Furm=~ death penalty cases. Quite apart from its functional
obsolescence in death penalty cases, the CPC requirement
contradicts the working premise of this proposal which is that
every death row litigant should get full federal habeas review of
all properly presented constitutional issues at least once. The
CPC requirement implies that some appeals to the circuit courts
in first review death penalty cases might be frivolous and
suggests the need to exercise vigilance in weeding them out. The

time spent trying to do this doesn't seem worth it.

VIII. CONCLUSION

This scheme most likely would have to be voluntary as far as
state participation is concerned. Whether the balance of
advantage is enough to attract the interest of any states
probably necessitates discus:s i of this proposal at some point
with state officials. However, if a state wants the benefit of
"faster track" death penalty procedures, this proposal would
provide them. The other death penalty states, in effect, would
make an election to live with post conviction review procedures
in death penalty cases as they now stand. The voluntary system
of state participation, however, has a major drawback to
consider. Would a two track system of post conviction review in
death penalty cases create problems that thwart the realization
of benefits from having a "fast track" system of review in at

least some death penalty states?
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TABLE I
Reasons for Reri val from Death Row and Number of

Prisoners on Di th Row at Year-end 1987, by year
of Sentencing

The figures in Table I show that 1164 of the 3404 (34.2%
persons sentenced to death from 1973 to 1987 have been removed
from death row because of judicial action. When you consider
1980 separately (a year when only 2 death penalty statutes we
invalidated), the removal rate is 35.9%. 1In 1981 (when no dea.h
penalty statutes were invalidated), the removal rate is still
30.0%. In 1982, the removal rate (21.7%) shows its first
precipitous drop, but at this point the age of the case would e
a possible reason for the drop. Remember that these figures are

compiled as of December 31, 1987.









these statistics in his dissenting opinion in Barefoot, Id.
915, they have received a wide circulation and support the
argument that death penalty trials are error ridden affairs.

My content analysis established that the reversal rate :
actually the rate at which the habeas writ was granted. Whel ou
eliminate the cases which were remanded for procedural reasol
the result is a reversal rate of 51.2%. Admittedly this is
high figure but one must take into account the volatility of
developing death penalty jurisprudence during this time.

To allow some comparison with the NAACP Legal Defense Fund
data, I did a similar analysis of the death penalty cases dec :d
by the Fifth and Eleventh Circuits in calendar year 1988. Tt
Fifth Circuit had only one reversal out of 21 cases for a
reversal rate of 4.7%. The Eleventh Circuit had 12 reversals 1t

of 26 cases for a reversal rate of 46.1%. In two other cases 1e

W

writ or a stay was granted, but no decision on the merits of

sentence or underlying conviction was reached.






















































TO: JUDICIAL CONFERENCE AD HOC COMMITTEE
ON FEDERAL HABEAS CORPUS REVIEW OF
CAPITAL SENTENCES

FROM: ALBERT M. PEARSON, REPORTER
RE: CASE CHRONOLOGIES

DATE: APRIL 17, 1989

Attached is a copy of a revised and supplemented list of
death penalty cases that have ended in execution. There are now
44 case histories on the list.

The information is arranged to show the overall time from
sentence to execution and then to indicate how much time in
litigation is spent in the state and lower federal courts and the
U.S. Supreme Court. Also shown is the amount of down time in
each case which means the time when a death penalty case is not
actually pending before any court. This data is a reflection of
what happens in a death penalty case after the trial phase is
done and the conviction review process begins.

The average times are as follows:

1. state court (including

state habeas review) 2.85 years (40%)
2. federal court (excluding

U.S. Supreme Court review) 2.00 yvears (28%)
3. Supreme Court 1.20 years (17%)
4. Down Time 1.03 years (15%)
Overall sentence to execution 7.09 years

According to Bureau of Justice Statistics data compiled as
of December 31, 1987, the average time from sentence to execution
was 77 months or 6.41 years:

Average elapsed time from
sentence to execution for:

All races White Bladk

77 months 70 months 86 months
58 59 58

79 76 84

71 65 80

86 77 102

86 78 96



DEATH PENALTY CASE HISTORTES

TIME SHOWN IN DAYS, YEARS AND BY PERCENTAGE OF
TOTAL TIME FROM SE. .__NCE TO EXEC...ON

Sentence to State Federal Supreme Down
Inm=2*%= Execution Cour+ Court Court Time
Evans (ALA) 2155 574 808 676 97
Crime: 1/5/77 5.90 1.57 2.21 1.85 .27
Execution: 4/22/83 - 27% 37% 31% 5%
6.29 years
Jones (ALA) 1215 545 280 332 58
Crime: 8/7/81 3.32 1.49 .77 .91 .16
Execution: 3/21/86 - 45% 23% 27% 5%
4.62 years
Ritter (ALA) 3768 1568 1315 806 79
Crime: 1/5/77 10.32 4.29 3.60 2.21 .21
Execution: 8/28/87 - 42% 35% 21% 2%
10.63 years
Sullivan (FL) 3634 386 425 734 1089
Crime: 4/9/73 9.96 1.06 3.90 2.01 2.98
Execution: 11/30/83 -- 11% 39% 20% 30%
10.65 years
Antone (FL) 2716 1368 60 271 470
Crime: 10/23/75 7.44 3.75 1.66 .74 1.29
Execution: 1/26/84 - 50% 22% 10% 18%
8.29 years
Goode (FL) 2575 1247 485 348 495
Crime: 3/5/76 7.05 3.42 1.33 .95 1.36
Execution: 4/5/84 -- 48% 19% 14% 19%
8.10 years
Adams (FL) 3509 1074 1323 601 511
Crime: 11/12/73 9.61 2.94 3.62 1.64 1.40
Execution: 5/10/84 - 30% 38% 17% 15%
10.5 years
Shriner (FL) 2608 1215 570 247 576
Crime: 10/22/76 7.15 3.33 1.56 6.77 1.58
Execution: 6/20/84 - 47% 22% 9% 22%
7.7 years
Washington (FL) 2417 320 597 805 695
Crime: 9/20/76 6.62 .88 1.64 2.20 1.90
Execution: 7/13/84 -- 13% 25% 33% 29%

8.1 years



Sentence to

Inmate

Dobbert (FL)

Crime: 12/31/71

Execution: 9/7/84
12.7 years

Henry (FL)

Crime: 3/23/74

Execution: 9/20/84
10.5 years

Palmes (FL)

Crime: 11/4/76

Execution: 11/8/84
7.95 years

Raulerson (FL)

Crime: 4/27/75

Execution: 1/20/85
9.80 years

witt (FL)

Crime: 10/28/73

Execution: 3/6/85
11.37 years

Francois (FL)

Crime: 7/27/77

Execution: 5/29/85
8.15 years

Thomas (FL)

Crime: 1/1/76

Execution: 4/15/86
10.3 years

Funchess (FL)

Crime: 12/16/74

Execution: 4/22/86
11.36 years

Straight (FL)

Crime: 10/4/76

Execution: 5/20/86
9.65 years

White (FL)

Crime: 7/27/77

Execution: 8/28/87
10.1 years

Execution

3786
10.37

3740
10.24

2653
7.27

3400
9.31

4032
11.04

2411
6.60

3286
9.0

2330
6.38

3197
8.75

3395
9.30

State

Court

1648
4.51
44%

681
1.87
18%

1410
3.86
54%

1917
5.25
56%

1426
3.91
35%

1209
3.31
50%

908
2.48
28%

572
1.57
25%

1390
3.8
43%
1324

3.63
39%

Federal
Court

662
1.81
17%

1096
3.0
29%

654
1.79
25%

733
2.0
21%

1124
3.08
28%

699
1.91
29%

1052
2.88
32%

1199
3.28
51%

1234
3.38
39%

543
1.49
16%

Supreme
Court

878
2.40
23%
781
2.14
21%
301
11%
538

1.47
16%

715
1.96
18%
155

.42
6%

368
1.0
11%
235
103
310
10%

683
1.87
20%

1182
3.24
32%

288
.79
10%

212
.58
7%

767
2.10
19%

348
.95
15%

958
2.62
29%

324
.89
14%

263
.72
8%

845
2.31
25%



¢ _ntence to

Inm=te Execution
Darden (FL) 5147
Crime: 9/8/73 14.1
Execution: 11/7/88 --
14.5 years

Daugherty (FL) 2736

Crime: 3/1/76 7.49

Execution: 11/7/88 --
12.7 years

Gray (MS) 2465

Crime: 6/25/76 6.75

Execution: 8/26/83 -
7.19 vyears

Johnson (MS) 2468

Crime: 6/2/79 6.76

Execution: 5/20/87 -
7.97 years

Evans 1188

Crime: 4/4/81 3.25

Execution: 7/8/87 -
6.25 years

Brooks (TX) 1830

Crime: 12/14/76 5.01

Execution: 12/7/82 -
5.99 vyears

Autry (TX) 1259

Crime: 4/20/80 3.45

Execution: 3/14/84 --
3.90 years

O'Bryan (TX) 3223

Crime: 10/31/74 8.83

Execution: 3/31/84 --
9.42 vyears

Barefoot (TX) 2165

Crime: 8/7/78 5.96

Execution: 10/30/84 --
6.15 years

Skilleron (TX) 2483

Crime: 10/23/74 6.80

Execution: 1/16/85 --
10.24 years

State

Court

863
2.36
17%

1163
3.18
42%

1076
2.95
44%

760
2.08
31%

633
1.73
53%

1350
3.70
74%

498
1.36
40%

1841
5.04
57%

557
1.53
26%

1011
2.77
41%

Federal
Court

2217
6.07
43%

192
.53
7%

778
2.13
32%

1385
3.79
56%

100
.27
8%

371
1.02
20%

398
1.09
32%

947
2.59
29%

800
2.19
37%

645
1.77
26%

Supreme
Court

1308
3.58
25%

628
1.72
23%

553
1.51
22%

88
.24
4%

410
1.12
35%

85
.23
5%

297
.81
23%

357
.98
11%

263
.12
12%

562
1.54
23%

Down
Time

759
2.08
15%

753
2.06
28%

58
.15
2%

235
.64
9%

45

4%

24

.07

1%

70

.19

5%

78

.21

3%

556
1.52
25%

265
.73
10%



Sentence to State Federal Supreme Down
Inmate Execution Court Court Court Time
De La Rosa (TX) 1399 658 220 284 237
Crime: 8/22/79 3.83 1.80 .60 .78 .65
Execution: 5/15/85 - 47% 16% 20% 17%
5.73 years
Bass (TX) 2114 881 510 324 399
Crime: 8/16/79 5.79 2.41 1.40 .89 1.09
Execution: 3/12/86 -- 42% 24% 15% 19%
6.58 years
Esquivel (TX) 2854 613 1294 372 574
Crime: 6/8/78 7.81 1.68 3.54 1.02 1.57
Execution: 6/9/86 - 21% 45% 13% 21%
8.01 years
Brock (TX) 4153 728 2441 631 353
Crime: 5/21/74 11.37 1.99 6.69 1.73 .97
Execution: 6/18/86 - 18% 59% 15% 8%
12.08 years
Smith (TX) 1796 1274 184 2 337
Crime: 2/3/78 4.92 3.49 .50 .005 .92
Execution: 8/22/86 -- 71% 10% 0% 19%
8.56 years
Wicker (TX) 2031 1143 384 356 148
Crime: 4/4/80 5.56 3.13 1.05 .97 .41
Execution: 8/26/86 -- 56% 19% 18% 7%
6.40 years
Andrade (TX) 770 399 121 129 121
Crime: 3/20/84 2.11 1.09 .33 .35 .33
Execution: 12/18/86 -~ 51% 16% 17% 16%
2.75 years
Hernandez (TX) 2322 849 148 411 914
Crime: 6/19/80 6.36 2.32 .41 1.13 2.50
Execution: 1/30/87 - 36% 6% 18% 40%
6.62 years
Williams (TX) 3168 2099 511 443 115
Crime: 6/12/78 8.68 5.75 1.40 1.21 .31
Execution: 5/28/87 -- 66% 16% 14% 4%
8.97 years
Johnson (TX) 1491 672 405 342 74
Crime: 4/8/82 4.08 1.84 1.11 .94 .20
Execution: 6/24/87 -- 45% 27% 23% 5%

5.22 years



Sentence to State Federal Supreme Down

Inmate Execution Court Court Court Time
Thompson (TX) 1952 1333 164 292 163
Crime: 5/21/77 5.34 3.65 .45 .80 .45
Execution: 7/8/87 -- 68% 8% 15% 9%

9.70 years
Starvaggl (TX) 3513 1191 1867 364 91
Crime: 1/28/77 9.62 3.26 5.11 1.00 .25
Execution: 9/10/87 - 34% 53% 10% 3%
10.62 years
Streetman (TX) 1612 827 623 1 161
Crime: 12/17/82 4.41 2.26 1.71 .002 .44
Execution: 1/7/88 -- 51% 39% 0% 10%
5.06 years
Franklin (TX) 2411 1226 481 629 75
Crime: 7/25/75 6.60 3.36 1.32 1.72 .20
Execution: 11/3/88 - 51% 20% 26% 4%
13.29
Landry (TX) 2038 1412 94 370 162
Crime: 8/6/82 5.58 3.87 .16 1.01 .44
Execution: 12/13/88 -~ 69% 5% 18% %

6.36 years
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