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ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS

Memorandum
DATE: September 15, 1989
FROM: David Sellers, Public Information Officer‘zf:

SUBJECT: Judicial Conference Media Arrangements

TO: pr~» ?m=+~ Law Clerk to Justice Kennedy

As per our telephone conversation of September 15, 1989, the
f°° have been made with regard to media and the
Upovanmany anoo vaas g of the Judicial Conference of the United States.

Early next week the press will be informed that Justice
Powell will be announcing the report of the Habeas Corpus
Committee at a “~—=*~—~%»~= 71 »=i~fi=g in the Supr¢ : Court
Lawyers’ Lounge ding that you are in the
process of preparing a statement tor Justice Powell. We will
supply you with Judicial Conference letterhead. Please provide us
with a copy of the statement so we can incorporate it in the
package to be released Thursday. Keep in mind that the medla may
not be up to speed on this somewhat technical issue.

. Wednesday night we will make final changes in the press
‘release to reflect final action taken by the Conference. As we
discussed, a draft press release will be delivered to you later
today.

Thy»redaxw marnin~ a+ 0 a m the report of the Habeas Corpus
Committe he media embargoed to 10 a.m.
Shortly before 10 a.m. I will tell the reporters assembled in the
Lawyers’ Lounge that Inetire Pnwell haes a hrisf etatement to make
concerning the report, _ __d that he
will accept questions relatlng only to this issue. At 10 a.m.
Justice Powell will enter the room and make his statement. I
suggest that he take about ten minutes of questions. We should
decide before hand whether he would like someone to step in after
ten minutes to indicate that there will be one final question, or
whether he would like to end the questioning himself.

When Justice Powell has concluded his appearance, he should
return to chambers. Either you or AO General Counsel Bill
Burchill may like to remain in case additional question regarding
the report are raised. I then will inform the media of any other
action taken by the Judicial Conference and distribute the press
release and other relevant handouts. For those who did not attend

the briefing, the press release and ~~mf~~ ~f Tumbinn Daccnlrrg
statement and Committees rennrt will lia

— __V__"___--'



¢

]

outlets that are on a list maintained by my off
will be made available through Toni House’s off
C-fpan i~ uyndergoing some renovations of i

will ar: _____ _or the interview to take place ei

conference room in their bnildina 7444 W Mamde~ Sto, NW), or in
a suitable room a: pany Justice
Powell to the int¢ be finalized
on Monday. The inf and last 20
minutes. It is rec . .- to the

designated location at 11:20 a.m. The interview will be conducted
by Connie Doebele, who is the station’s expert on the courts and
has interviewed Justice Powell in the past. She will limit her
questions to the Habeas Corpus Committee report.

C-SPAN will supply Justice Powell with a complimentary tape
of his interview. The interview is tentatively scheduled to air
Thursday night and then again over the weekend. We will be given
the exact times next week.

I will update you as these plans are finalized. Please do
not hesitate to call me at 633-6040, if you have any questions.

cc: Mr. Mecham
Mr. Feidler
Ms. House



MEMORANDUM TO JUSTICE POWELL

From Toni House
September 18, 1989
Re: Arrangements for Your Press Briefing

This memorandum is to confirm our dis
regarding the arrangements for your press

The brleflng is scheduled to take place at 10 a.m. in the
Emp?~vrnns AomEfnrvanan Dan~m, =1, I will arrive in your chambers a
fe.. oiiieeee e —- .1 w__._ down to the briefing with you.
David Sellers, my counterpart at the Administrative Office, will
already be in G-1, and will have advised the reporters to limit
L1-de m--=ti-4qg to the contents of the committee report.

» duplicate the committee report, embargoed for
a.m., and provide ~nnies to interested reporters an
:e, so they should .. _._2pared to ask informed

" Hugh Pate is drafting a prepared
ress would find it helpful to
1it, at least by the time you

s for 10 to 15 minutes -- as long
:imate queries. I will be on hand
:nt appear necessary. At the

¢ harlk nmetajrs with you.

. Connie Doebele has

7] n at the CAnvrt

M e the
Employees Conference Room. In addition to the desk, there is a
conference table and two comfortable chairs, so you have your
choice of settinas.

Th is set for 11:30 a.m. Connie would appreciate
your a.__._.., .1t *7-"" to test voice-levels, etc. Either
David or I will come .. . ambers to pick you up.

_Please let me know if these arrangements are not
satisfactory. And thank you for your gracious cooperation.

1

cc: Hugh Pate
David Sellers
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* UNITED STATES COURT OF APPEALS
TCHTH GIAGWIY
pos® Orrict BOX 1787
OKLAKOMA CiTY, OXLANOMA 7at0t
PELEPHONE

NILLIAM J. HOLLOWAY, JR. v
euer mren September 18, 1389 don / aatenes

Honorable Aubrey B, Robinsor, Jr.
Chief Judge .

U. 8. Diatrict Court

District of Columbia

0. 8. Qourthouse - .

3rd & Constitution Avenus, N.W.
washington, D. C. 20003 ‘

Res Ad Hoc Committee Report on Habeas Statutes
Dear Judges

From my study that T mentiohed to oﬁ 6n the phone, I
hava #wsome serious concerns about the proposal of the

Conmittee, For your information I am transmitting a brief
memorandum which outlines thesa thoughts.

For -the reasons &xpllinod thefein, T will not be able
to join in the report recommending the atatutory change
proposed by the Committee.

It was good to visit Gith you and I look forward to

geeing you at the Conference.
Sincezsly, :
. )
Wm. . HOI.V&!X' J:‘

WIR:kw
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Witk full defsrence to the studicus efforts and the proposal
of the Ad Hoc Committee an Federal Eabeag Corpus in Capital Casas,
ve must respectfully dlgagres with the Report. The Committee has
obviously given thorough and exhaustive consideration to many
problems in the operation of the habeas statutes. Their
commendable congerns about the adequacy of representation of
indigent death row defendants are particularly manifest 1in the
innovative suggestions in the Report.

We, hevertheless, first must expkess our spacial objection to
proposed Section 2287(c)(3) of Title 28. That subsection would
deprive a federal habeas court of any authority to issue a stay of
execution or any habaas relief even though the qourt's confldence
in the determination of the sentencer to impose a penalty of death
{s undermined by a showing based on a factual predicate that could
not have been dlscovered earlier through the exerclae of
reasonable diligence {n time to present the claim for state or
federal post-conviction review., S§econd, we likewise have serious
concerns about the six-month time bar imposed by proposed § 2258.
This mechanical time-bar runs counter to established equitable

principles whieh have traditionally been applied with respect to
the Great Writ.

I
The Committee concludes that {f thers is any doubt about the
sentencing phase of a ¢apital case, i1t should be raised during a
state prisoner's initial attempt to obtain post-econviction review.
Of course, vepetitive habeas proceedings should bhe avoi{ded and it

is desirable that all claims challenging both the determination of
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guilt and the sentence be agserted in the very earliest phase of
any direct appeal or post-conviction proceedings. Nevertheless,
as poted belew, there have been numerous instances where the

_ factual predicate for a subatantial constitutional clalm could not
be diascovered earlier, despite the exercise of reasonable
dlligence. It 18 for this compelling reason that the Committee
has wigely provided in propesed Section 2257(2) for the assertion
of claims of violatlen of the Constitution or laws of the United
States for relief from a guilty verdiit where, such claims are
based on a factual predicate that gould not have been digc¢overed
thzough the exarcise of rnasonabl; diligence in time for state or
federal post-conviction yeviaw, Nevertheless, BSection 22372(3)
would deny any relief whmre only the death sentence and not the
guilty verdict, is undermined by such a shewing.

Brady v. Marylsnd, 373 U.6. 83 (1963), held that "the
guppression by the prosecution of evidence favorable to an accused
upon raguest vielates dua process where the evidence 1s material
elther to guilt or to pr~ishment. irrespective of the goed faith
or bad faith o¢f the prosecution." (Emphasls added). See algso
United sStates v. Aqurg, 427 U.S. 97 (1976). Thus the

constitutional rule <¢learly calls for zalief in circumstances
where the extreme penalty itself is thrown in doubt, even though

the convietion may not be s0 undermined. 1Ip the margin we note a

number of casea whare Aannvréa have haan aompelled o set aside

judgments in eriminal cases because of Brady viclations,t ana

-i—-ﬂn—hﬂ_ﬁ

United Btat== v, %offa, 43T F.ca' 11 (KtE'Cir. 1971), cert, éen*-zn

402 0.5. 960 (1971); Bow=~ v, Maynard, 799 F.2d 593 ~(10th Gu..,
gert. denied, 479 VU.8. vol (1586); Unit States ex r~" _Theompson

_{Footnote continued on next paae)
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be oarried out 4in violation of the principle of Brady that due
process is denled where suppressed evidance goes to guilt or
punishment, and of Eddings, which guarantees that all mitigating
evidence must be congldered.

It would also be distressing for rellef tc be unavailable
whera a death penalty 1s obtained ia violation of Perue V.
Tiingis, 360 U.S, 264, 269 (1959), whigh recognlzed that “ie 18
gstablished that a conviction obtained through use of false
evidence, known to be such by represuhtatives of t : State, must
fall under the Fourteenth Amendment. . « ." S-- al8g Biglio v,
"~ited States, 405 U.S. 150, 154-55 (1972) (undisclosed promise of
leniency made to key proasaution witness in return £or his
testimony violates due procesa teéquirements eénunciated in Napua);
Miller v. Pate, 386 U.8B. 1 (1987) (prosecution's deliberate use of
false evidence not discovered until gecond habeas proceeding
oommenced), Again, both Brady violations and Napye viclations,
first established by later discovered evidence, are cases where a
eonstitutional e¢laim challenging the sentence alone could not be

heard by a federal habeas court if the proposal of Section 2257
ware aump!:ed.‘l

£. £.9,, Chaney v 3Srown, 730 P.2d at 1342; United States

y & Almed ve oaidi, 1985 F.24 815 (34 Cir. 1952), cert,

enagd, 345 U.S, )t Ogndorff v, lLockhart, 707 », Supp.

062 (E.D. Ark. 1988)9 nes v. Commonwea of Kentucky, 97 F.2d4

335 (6th Cir. 1938); g;;~xgﬁ__,ggggn. 7 P, Supp. 4 (N.D, Misa.

1987): Troedell v, Wainwright, 667 F, Supp., 1456 (S.D. Fla, 1986);
Eéchardgon v vida. 546 80,28 1037 (Pla. 1989); ]

Lightbourne -
v Nos. v360s, s9612, slip ep. (Fla, July 20, 1989%), *




.} 272 535 8358 C J ROBINSON p5-18/89 15:29 006
SEP.18 ’83 14:18 HOLLOWARY, CHIEF JupGces 18TH CIRC P.26

1X

We must almoc express our concern as to the desirability of
the proposed six-month period in which the federal habeas petition
mugt be filed. Although implementation of this limitation is
facllitated by the provislon for counsel and the carefully drafted
tolling provisions, the £iling period itself nevertheless remains
a rigla limitation. BSuch a mechanical provision &8 not inm harmony
with the regard For the Great Writ which "has traditlonally been
regarded as éoverned by equltable p:l%ciples.“ Fay ¥, M~ig, 372
U.8. 391, 438 (1963) (clting Uniged c+at=q ex rel e~ith v, Baldi,
344 U.E. 561, 573 (1953) (Prankfurter, J., dissenting)),

Consistently with such equitable principles, Rule § of tﬁo Rules
Governing Habeas Corpus Petitions under 28 U.8.C. § 2254 already
provides protection for the states against prejudice resulving
from tha a-s-rgion of untimely or successive petitlons. This
relief seems adequate and conslstent with the history of the werit.

Ong extremely disturbing situation must be noted related to
the time bar proposed., 1f a defendant under & death sentence were
denied requested and properly admissible Bra material that
strongly supported a mitlgating circumstance or seriously
undermined an aggravating clraoumstance, and if that evidence was
not disoovered within the 180 day ¢time bar of § 2258, then a
federal ecourt would be powerless under § 2257 to gri : a stay or
any habeas relief against a seriecusly questionable death sentenge,
If the evidence did not relate tO the guilty verdict no relief
would be possible. It 4s a distressing contradioction that
statutes of 1limltations in c¢lvil cases have tolling exceptions
that permit one to aalgzt a claim to recover his property when a

wrong ¢oncealed by fraud is discovered, and yet under the wroposed
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" habéas ‘statute one seeking to set aslde his death sentence on the

ground of & oonstitutional violation undermining the sentence

alone would be denled relief, although his very life is at stake,
We must, therefore, respectfully disagree with the

Committae's report and cannot join in recommending suceh statutory
proviasions to tha ¢ongress.



MEMORANDUM

TO: Justice Powell September 19, 1989
FROM: Hew
RE: Probable Questions on Habeas Proposal

1. Constitutionality: Habeas corpus for state prison-

ers is not mentioned in the Constitution at all. It did not
exist until Congress created it by statute in 1867, and Con-
gress is free to alter §2254. Of course, at the time of the
adoption of the Constitution, it was left to Congress to
decide whether there should even be lower federal courts at
all, much less whether habeas relief should be available if
the courts were created.

Even if the Suspension Clause did apply, the relatively
minor limits on habeas proposed here could never be termed a
"suspension." The Court has made <clear in Swain v,
Pressley, 430 U.S. 372 (1977), that the Constitution could
only be implicated if prisoners were limited to an "inade-
guate and ineffective" remedy. It cannot reasona "y be ar-
gued that one full course of state and federal habeas review
with a state-provided lawyer and an automatic stay of execu-

tion is "inadequate and ineffective."

2. Statute of Limitations: The 180-day period is not

unnecessarily short. The 180 days represents only time when

no litigation is taking place, and the period sta s to run
























1fp/ss 09/19/89STATE SALLY-POW

Judicial Conference
September 20, 1989
Lewis F. Pnwell, Jr.

AD HOC COMMTTTRE REPNRT

The Chief Justice suggested that I make a
brief statement about the work of the Ad Hoc
Committee on Federal Habeas Corpus in Capital
Cases. The Chief Justice created this Committee
in June 1988, and asked me to chair it.

Other members of the Committee were Chief
Judges Charles Clark and Paul Roney, and District
Judges Terry Hodges of Florida and Barefoot
Sanders of Texas. Each of these judges serves in
the Fifth or Eleventh Circuits, whose States have
the greatest numbers of prisoners under capital
sentence.

Professor Al Pearson of the University of

Georgia Law School, who has had experience
re_ ‘esenting defendants in capital cases, served
as Reporter. Bill Burchill of the Administrative

Office served as Secretary.



2.

The Committee’s Report, dated August 23,
with drafts of proposed legislation, has been sent
to each of you. 1In view of the mass of papers
mern ‘:rs of the Conference have to consider, it may
be helpful if I comment briefly on the problem and
what the Committee recommends.

I think you will all agree that the
present system of post-conviction review in
capital cases is unsatisfactory. It neither
provides sufficient protections for prisoners nor
adequately recognizes the states’ interest in
finality. The hard fact is that the laws of 37
states are not being enforced by the courts.

About 20,000 murders are committed in our
country each year. Only a fraction of the worst
murderers — even those convicted - are sentenced
to die.

There are now approximately 2,200
convicted murderers on death row awaiting
execution. Since the Supreme Court’s 1972 Furman
decision only 116 executions have t ten place.

The average length of time between conviction and

execution has been more than eight years. Delay



3.
of this magnitude is hardly necessary for fairness
or for thorough review.

A 1jor problem with the present system
is the need for qualified counsel to represent
indigent prisoners at all stages. As you know,
the Constitution requires counsel for the trial
and direct review. A new federal statute requires
appointment of counsel on federal zas in
capital cases. But his leaves a serious gap in
some state collateral systems.

Another aspect of the present system
causes related problems. In most states the
setting of an execution date now [ )vides the only
incentive for the condemned prison : to i itiate
post-conviction review. As a result, nothing
happens until a date is set. Then counsel is
appointed or £ ind, and urgent effc ts are made to
stay execution.

Capital litigation is distinctly
different from other cri inal cases. Typically,
there are long periods of inactivity, followed by

hurried eleventh hour activity. This last-minute



litigation does not comport with t @ sober and
deliberate review that is appropriate.

I respect those who argue for outright
abolition of death punishment. Bt it seems
irrational to retain the penalty, and frustrate
its fair implementation.

The Committee proposes ne statutory
procedures that would apply in capital cases. Of
course, Congress is free to legis] te with respect
to review of state convictions by feder=2l habeas
corpus. Habeas corpus for state prisoners is not
mentioned in the Constitution. It was created by
Congress by statute in 1867.

Separate procedures are »propriate for
capital litigation because it is unique. The
incentives facing a capital defend it differ from
those facing the ordinary prisoner. The prisoner
serving a term seeks speedy review. But delay is
the objective of one sentenced to death.

The ai of our proposal is this:
Capital cases should be subject to one fair and
complete course of collateral review through the

state and federal systems. This 1 riew should be



free from the time pressure of an impending
execution and with the assistance of competent
counsel for the prisoner. Whe +this review has
concluded, litigation should end.

This proposal would not be binding on a
state. It would allow a State to ~lect to bring
collateral litigation, involving its capital
prisoners, within the scc =2 of the new statute. A
state could do this by providing c¢ petent counsel
in state post-conviction review.

The proposal would reduce unnecessary
delay by providing a time limit on the filing of
federal habeas petitions. The time limit would
have tolling rules that ensure a1 le time for the
pre :ntation ¢ 1 consideratic of all claims.

Finality would be ¢ 1anced by 1! i(tir _ the
circumstances in which federal relief .y be

sought after one full course of litigation up to

the Supreme Court.

In addition to competent yunsel, the new
proposal provides other measures t protect the
rights of prisoners. An automatic stay of

execution is provided during the course of review
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to eliminate time pressure. And the certificate
of probable cause is eliminated to provide for
automatic review by the Court of A =als.

Two members of the Conference have
expressed some concern about two a:_ects of our
proposal. I say a few words about ch.

First, the proposal limits subsequent and
successive applications for federal habeas relief
to claims of innocence of the crime itself. It
does not allow the prisoner to use a repeat
pet :ion to challenge the sentence alone.

In my view, this provisic , in §2257(c),
is vital to providing finality. Allowing
repetitive challenges to the senterr~s would be far
different from providing an exception for claims
of innocence.

Unlike evidence about the crime, which
turns on historical fact, .tigating evidence - as
this Court has held - can be unlimited. It may
include speculation and facts only dimly
remembered. New "expert" witnesses are easy to

find.



7.
It has been suggested th: not allowing
an exception to challenge the sentence where the
state has withheld evidence of mitigation, would

run counter to E idy v. Maryland. But meritorious

claims of witht .ding sentencing evidence are
extre :@:ly rare.

Our proposal gives the prisoner counsel
and an autc 1tic stay for one full course of
review. It is fair to require any challenge to
the sentence to be raised at this time.

A second concern mentioned is that the
180 iy limitations ‘:riod is too short. The
period includes only time when no litigation is
taking place, and the period start to run only
when a lawyer is appointed.

There also is a provision for a 60-day
extension when necessary. The prisoner will have
assistance of counsel. The time f : preparation
is therefore ample.

I note that, although the : has been no
serious time limit on habeas in tl ist, the

180-day period is far longer than afforded for



taki j any type of state or federal appeal,
including cert petitions.

In conclusion, I note that the
fundamental requireme : of a justic system is
fairness in individual cases. Where the death
penalty is involved this ‘:ans a se :ching and
in rtial review of the propriety c¢ the sentence.

Fairness also requires the if a
prisoner’s claims are for 1 to » wil »Hut merit,
society is entitled to have a lawful penalty
carried out without unreasonable ‘:lay.

I thank the Conference for allowing me to
present this Report. Our reporter Professor Al
Pearson, is here. He deserves much of the credit
for the careful drafting of the proposed new
stat tes. My law clerk, Hewi : Pate, also
atter :d all six of the Comn ttee atings, and

ipplemented the research.
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