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i To reform pmoeduros'for collateral review of criminal judgments, and for other

O 00 a3 & Ov B 0 b =

purposes.

IN. THE SENATE OF 1..& UNITED STATES

JANUARY 25 (legislative day, JaANUARY 8), 1989

TeurMOND (for himself, Mr. HaTtcH, Mr. D’AMaTO, Mr. HELMB, Mr.
WmsoN, Mr. GrassLey, Mr. DeConcmni, Mr. SmMpsoN, and Mr.
DoMeNIcI) introduced the following bill; wlnch was read twice and referred
to the Commltt.ee on the Judiciary

A BILL

To reform procedures for collateral review of criminal
judgments, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the ‘“Reform of Federal Inter-
vention in State Proceedings Act of 1989". |

SEc. 2. Section 2244 of title 28, United States Code, is
amended by adding at the end thereof the following new sub-
sections:

“(d) When a person in custody pursuant to the judgment

of a State court fails to raise a claim in State proceedings at
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2
the time or in the manner required by State rules of proce-

dure, the claim shall not be entertained in an application fora
writ of habeas corpus unless actual prejudice resulted to the
applicant from the alleged denial of the Federal right asserted
and— |
| “(1) the failure to raise the olaim properly or to
_have it heard in State proceedings.was the result of

State action in violation of the Constitution or laws of

the United States;

“(2) the Federal right asserted was newly recog-
nized by the Supreme Court subsequent to the proce-
dural default and is retroactively applicable; or

“(3) the factual predicate of the claim could not
have been discovered through the exercise of reasona-
ble diligence prior to the procedural default.

“(e) A one-year period of limitation shall apply to an
application for a writ of habeas corpus by a person in custody
pursuant to the juc__ent of a State court. The' limitation
period shall run from the latest of the following times:

“(1) the time at which State remedies are
exhausted;

“(2) the time at which the impediment to filing an
application created by State action in violation of the

Constitution or laws of the United States is removed,
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3
where the applicant was prevented from filing by such

State action;

““(8) the time at which the Federal right asserted
was ,,tia.lly' rec_ _zed by the Supreme Court, where
the right has béeii newly recognized by the Court and
is retroactively applicable; or

~ “(4) the time at which the factual predicate of the

claim or claims presented could have been discovered

through the exercise of reasonable diligence.”.

SEc. 3. Section 2253 of title 28, United States Code, is
amended to read as follows:
“§ 2253. Appeal

“In a habeas corpus proceeding or a proceeding under
section 2255 of this title before a circuit or district judge, the
final order shall be subject to review, on appeal, by the court
of appeals for the circuit where the proceeding is had.

“There shall be no right of appeal from such an order in
a proceeding to test the validity of a warrant to remove, to
another district or place for commitment or trial, a ‘person
charged with a criminal offense against the United States,
or to test the validity of his detention pending removal
proceedings.

“An appeal may not be taken to the court of appeals
from the final order in a habeas corpus proceeding where the

detention complained of arises out of process issued by a

5 88 1S




© W a3 & Ot o W N =

[ R N I - T . T N R S e S e R N T - S - S = W W Gy Wy
N B W N = O W O A M R W N =D

4
State court, or from the final order in a proceeding under
section 2255 of this title, unless a circuit justice or judge
issues a certificate of probable cause.”.

Sec. 4. Federal ..ale of Appellate Procedure 22 is
amended to read as follows:

‘ wILE 22
“HABEAS CORPUS AND §2255 PROCEEDINGS

‘“(a) Application for an Original Writ of Habeas Corpus.
An application for a writ of habeas corpus shall be made to
the appropriate district court. If application is made to a cir-
cuit judge, the application will ordinarily be transferred to the
appropriate district court. If an application is made to or
transferred to the district court and denied, renewal of the
application before a circuit judge is not favored; the proper
remedy is by appeal to the court of appeals from the order of
the district court denying the writ.

“(b) Necessity of Certificate of Probable Cause for
Appeal. In a habeas corpus proceeding in which the deten-
tion complained of arises out of process issuefl by a State
court, and in a motion proceeding pursuant to section 2255 of
title 28, United States Code, an appeal by the applicant or
movant may not proceed unless a circuit judge issues a certif-
icate of probable cause. If a request'for a certificate of proba-
ble cause is addressed to the court of appeals, it shall be
deemed addressed to the judges thereof and shall be consid-

S 88 I8
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5
ered by a circuit judge or judges as the court deems appropri-
ate. If no express request for a certificate is filed, the notice
of appeal shall be deemed to constitute a request addressed to
the judges of the court of appeals. If an appeal is taken by a
State or the government or its representative, a certificate of
prabable cause is not required.”’.

SEc. 5. Section 2254 of title 28, United States Code, is
amended by redesignating subsections ‘‘(e)’ and “(f)” as
subsections “(f)” and ‘(g)”’, respectively, and is further
amended— ‘

(a) by amending subsection (b) to .rea,d as follows:

“(b) An application for a writ of habeas corpus in behalf
of a person in custody pursuant to the judgment of a State
court shall not be granted unless it appears that the applicant
has exhausted the remedies available in the courts of the
State, or that there is either an absence of available State
corrective process or the existence of circi  itances render-
ing such process ineffective to protect the rights of the appli-
cant. An application may be denied on the merits notwith-
standing the failure of the applicant to exhaust the remedies
available in the courts of the States.”’;

(b) by redesignating subsection ‘‘/(d)”’ as subsection

“(e)”’, and amending it to read as follows:

“(e) In a proceeding instituted by an application for a

writ of habeas corpus by a person in custody pursuant to the

§ 88 IS
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judgment of a State court, a full and fair determination of a

factual issue made in the case by a State court shall be pre-

sumed to be correct. The applicant shall have the burden of
rebutting this presumption by clear and convincing evi-
dence.”’; and |
(c) by adding a new subsection (d) reading as
follows:

‘(d) An application for a writ of habeas corpus in behalf
of a person in custody pursuant to the judgment of a State
court shall not be granted with respect to any claim that has
been fully and fairly adjudicated in State proceedings.”.

SEc. 6. Section 2255 of title 28, United States Code, is
amended by deleting the second paragraph and the penulti-
mate paragraph thereof, and by adding at the end thereof the
following new paragraphs:

“When a person fails to raise a claim at the time or in
the manner required by Federal rules of procedure, the claim
shall not be entertained in a motion under this section unless
actual prejudice resulted to the movant from‘ the alleged
denial of the right asserted anc

“(1) the failure to raise the claim properly, or to
have it heard, was the result of governmental action in
violation of the Constitution or laws of the United

States;

S 88 IS
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“(2) t : right asserted was newly recognized by

the Suprer~ Court subsequent to the procedural de-

fault and is etroactively applicable; or
“(8) t : factual predicate of the claim could not

have been ~-scovered through the exercise of reasona-

ble diligenc
“A two-yet

under this sectic
latest of the follc
“(1) tl

becomes fir

“2) tl

a motion c1

the Constit
moved, wh

a motion by

“(3) t

tially recog
right has b
retroactivel

“4) tt

prior to the procedural default.

period of limitation shall apply to a moetion
The limitation period shall run from the

ng times:

time at which the judgment of conviction

time at which the impediment to making
ted by governmental action in violation of
ion or laws of the United States is re-
; the movant was prevented from making
uch governmental action;

time at which the right asserted was ini-
zed by the Supreme Court, where the
n newly recognized by the Court and is
\pplicable; or

time at which the factual predicate of the

claim or claims presented could have been discovered

through the exercise of reasonable diligence.”.
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HABEAS CORPUS REFORM ACT
OF 1989 '

Mr. GRAHAM. Mr. President, the
Constitution of the United States af-
fords every individual specific protec-
tions in judicial proceedings. Those
constitutional protections are being
jeopardized under the pretense of a le-
gitimate search for justice.

Our courts are increasingly bur-
dened by frivolous and dilatory peti-
tions which impede the timely disposi-
tion of legitimate claims—including le-

itimate habeas corpus requests.

On January 25, joined by my col-
leagues Senator NUNN, MACK, and
BryAN, I introduced the Habeas
Corpus Reform Act of 1989. The
Habeas Corpus Reform Act is designed
to protect prisoners’ right while it pro-
tects the integrity of our judicial
system.

The bill proposed includes a number
of reforms of the current Federal
habeas corpus process.

For State prisoners: it imposes a 1-
year limit on habeas corpus applica-
tions, normally running from exhaus-
tion of all possible State habeas corpus
petitions and appeals.

~ Jr Federal prisoners: it impases a 2-
year limit on Federal habeas corpus
applications, normally running from
the time of final judgment on the
original Federal determination of
guilt.

This legislation also clarifies present
law—establishing the requirement

that a State prisoner must ordinarily .

raise all claims in accordance with
State rules of procedure or be barred
from asserting such claims in a Feder-
al habeas corpus proceeding, and
clearly states that a Federal habeas
court petition may be denied on the
merits without requiring prior exhaus-
tion of State remedies.

Finally, this legislation seeks to re-

lieve the administrative burden on dis--

trict courts and simplify the appellate
process by providing that an appeal
from the district court in a habeas
corpus proceeding may not be taken
unless a certificate of probable cause is
issued by a circuit judge.

There are at least four reasons that
establish an urgent need for the re-
forms that this legislation would pro-
vide.

First, the number of petitions filed is
increasing at an alarming rate. -

Beginning in the late 1970’s, the
filing of Federal habeas corpus peti-
tions by State prisoners increased sig-
nificantly; 1987 filings of 9,524 sur-
passed. the all-time peak figure and

represented an increase of 35 percent
-over the 1978 filings. :

Given recent trends, 1988 will prob-
ably reflect the highest number of
State petitions ever filed for Federal
habeas corpus relief.

Second, a significant number of
these petitions simply duplicate earlier
litigation.

According to a Department of Jus-
tice study of six district courts and one
circuit court, more than 30 percent of
the State prisoner habeas corpus peti-
tions were filed by persons who had
filed one or more previous Federal
habeas corpus petitions. More than 44
percent had previously filed at least
one petition in State court.

Third, Federal district courts and
courts of appeals are unable to keep
up with these Increases. In 1986, in
both Federal district courts and U.S.
courts of appeals, the number of
habeas corpus cases filed exceeded the
‘number of habeas corpus cases re-
' solved.

Although State habeas corpus peti-
tions in 1985 constituted less than 8
percent of all Federal appeals filed,
they constituted almost 19 percent of
the backlog in Federal courts.

Fourth, many petitions are filed
years after the crime, when evidence is
stale or nonexistent. The Department
of Justice study found that almost
one-third of the habeas corpus peti-
tions were filed more than 10 years
-after conviction.

In response to this crisis, Chief Jus-
tice William Rehnquist has appointed
a commission to survey habeas corpus
‘reform proposals. This commission,
| headed by retired Supreme Court Jus-
 tice Lewis Powell, has begun to gather
information on the extent of the prob-



lerr ~nd is expected to report to Con-

gre later this year.

I -5t year the Anti-Drug Abuse Act
of ..88 included a provision to ensure
that habeas corpus reform proposals
receive timely action in the 101st Con-
gre--.,

1n section 7323 of the Act it was pro-
vided:

Beginning on the date the Chief Justice of
the United States forwards to the Commit-
tees on the Judiciary of the Senate and the
Ho e of Representatives the report and
recu.nmendation of the Special Committee
on Habeas Corpus Review of Capital Sen-
tences, appointed by the Chief Justice of
the United States and chaired by Justice
Lewis Powell, the chairman of the Commit-
tee on the Judiciary of the Senate shall
have 15 days of session thereafter to intro-

duce a bill to modify Federal habeas corpus

Constitution or laws of the United: ates;

“(2) the Federal right asserted v ; newly
recognized by the Supreme Cou subse-
quent to the procedural default an( s retro-

actively applicable; or

“(3) the factual predicate of t... claim
could not have been discovered through the
exercise of reasonable diligence pr'-— to the
procedural default.

“(e) A one-year period of limita...n shall
apply to an application for a writ of habeas
corpus by a person in custody pursuant to
the judgment of a State court! The limita-
tion period shall run from the latest of the
following times:

“(1) the time at which State rem~ies are
exhausted;

“(2) the time at which the impec nent to
filing an application created by State action
in violation of the Constitution or laws of
the United States is removed, where the ap-
plicant was prevented from filing by such

procedure after having fatihfully considered State action;

“(3) the time at which the Federal right

the report and recommendations of the Spe- )
cial Committee. If no such bill is introduced asserted was initially recognized by the Su-

by the chairman within the 15-day period, preme Court, where the right has been
such bill may be introduced by the ranking newly recognized by the Court and is retro-

minority member of the committee within actively applicable; or

an additional 10 days of session.

We hope the Habeas Corpus Reform
Act of 1989 will offer focus to the

‘“(4) the time at which the factual predi-
cate of the claim or claims presented could
have been discovered through the ~xercise
of reasonable diligence.”.

public debate and complement the ef- gpc s APPEAL AND REVIEW.

forts of the Powell Commission.

Section 2253 of title 28, Unite ° States

Habeas corpus is a cherished consti- code, is amended to read as follows.
tutional right of all Americans. OUr «g2253 Appeal

proposal will enhance the potential of

‘“(a)(1) In a habeas corpus proceeding or a

habeas corpus to achieve Justice expe- proceeding under section 2255 of this title
ditiously through a reduction of un-before a circuit or district judge, the final

seemly litigation and delay.

;order shall be subject to review, on appeal,

tice for society and the accused.

Our responsibility is to ensure that
the system works in the way it was ori-
gianlly intended, with equal and
timely dispensation of justice in all

habeas corpus cases.

Mr. President, I ask unanimous con- the validity of his detention pendis

the proceeding is had. <
“(2) There shall be no right of appeal

from such an order in a proceeding to test

the validity of a warrant to remove, to an-
other district or place for commitment or

trial, a person charged with a cri inal of-
fense against the United States, « to test
remov-

sent that the text of S. 271 be printed al proceedings.

in the REecorp, to be followed by a

statement in support of S. 271.

“(b) An appeal may not be taken to the
court of appeals from the final o “er in a

There being no objection, the mate- habeas corpus proceeding if the « tention

rial was ordered to be printed in the

RECORD, as follows:
S. 271

complained of arises out of process issued by
a State court, or from the final order in a
proceeding under section 2255 of this title,
unless a circuit justice or judge isst -s a cer-

Be it enacled by the Senate and House of tificate of probable cause.”.

Representatives of the United States of

America in Congress assembled,
SECTION 1. SHORT TITLE.

SEC. 4. PROCEDURES UNDER RULE 22 OF rHE FED-
: ERAL RULES OF APPELLATE PROCE-
DURE. ‘

This Act may be cited as the “Habeas  Rule 22 of the Federal Rules of Appellate

Corpus Reform Act of 1989".
SEC. 2. FINALITY OF DETERMINATION.

Section 2244 of title 28, United States
Code, is amended by adding at the end

thereof the following new subsections:

Procedure is amended to read as follows:
“RULE 22.

“HABEAS CORPUS AND SECTION 24,8
PROCEEDING

“(d) When a person in custody pursuant ‘(8) Application for an Original "Vrit of
to the judgment of a State court fails to Habeas Corpus. An application for writ of
raise a claim in State proceedings at the habeas corpus shall be made to tkt appro-
time or in the manner required by State pPriate district court. If application is made
rul  of procedure, the claim shall not be to a circuit judge, the application 1 [l ordi-
entertained in an application for a writ of narily be transferred to the appropi.ate dis-
habeas corpus unless actual prejudice re- trict court. If an application is ma " to or

sulted to the applicant from the alleged transferred to the district court an( ienied,
denial of the Federal right asserted and— renewal of the application before circuit
“(1) the failure to raise the claim properly judge is not favored; the proper r( iedy is

or to have it heard in State proceedings was by appeal to the court of appeals 1. om the
the result of State action in violation of the order of the district court denying the writ.



‘“(b) Necessity of Certificate of Probable
Cause for Appeal, In a habeas corpus pro-
¢ ~1ling in which the detention complained
01 arises out of process issued by a State
c~urt, and In & motion proceeding pursuant
t section 2255 of title 28, United States
Cuue, an appeal by the applicant or movant
r-~7 not proceed unless a circuit judge
£ es a certificate of probable cause. If a re-
¢ ...5t for a certificate of probable cause is
addressed to the court of appeals, it shall be
¢ med addressed to the judges thereof and
s..../]1 be considered by a circuit judge or
judges as the court deems appropriate. If no
e-ress request for a certificate is filed, the
nuwce of appeal shall be deemed to consti-
tute & request addressed to the judges of the
¢ rt of appeals. If an appeal is taken by a
Swate or the government or its representa-
tive, a certificate of probable cause is not re-
quired.”.

S8EC. §. STATE CUSTODY; REMEDIES IN FEDERAL
COURTS.

Section 2254 of title 28, United States
Code, is amended—

(1) by amending section (b) to read as fol-
lows:

“(b) An application for a writ of habeas
corpus in behalf of a person in custody pur-
suant to the judgment of a State court shall
not be granted unless it appears that the ap-
plicant has exhausted the remedies avail-
able in the courts of the State, or that there
is either an absence of available State cor-
rective process or the existence of circum-
stances rendering such process ineffective to
protect the rights of the applicant. An ap-
plication may be denied on the merits not-
withstanding the failure of the applicant to

exhaust the remedies available in the courts

of the States.”;

SEC. 6 FEDERAL CUSTODY: REMEDIES ON A
MOTION ATTACHING SENTENCE.

Section 2255 of title 28, United States
Code, is amended by—

(1) striking the second paragraph which
begins “A motion for such relief” and the
penultimate paragraph which begins “An
appeal may be taken’; and
. (2) adding at the end thereof the follow-
Ing new parsgraphs:

“When a person fails to rzise a claim at
the time or in the manner required by Fed-
eral rules of procedure, the claim shall not
be entertained in a motion under this see-
tion uniless actual prejudice resuited to the
movant from the alleged denial of the right
asserted and— .

“(1) the failure to raise the claim proper-
ly, or to have it heard, was the result of gov-
ernmental action in violation of the Consti-
tution or laws of the United States:

“(2) the right asserted was newly recog-
nized by the Supreme Court subsequent to
the procedural default and is retroactively
applicable; or

“(3) the factual predicate of the claim
could not have been discovered through the
exercise of ressonable diligence prior to the
procedural defauit.

“A two-year period of limitation shall
apply to a motion under this section. The
limitation period shall run from the latest
of the following times:

“(1) the time at which the judgment of

conviction becomes final:

*(2) the time at which the impediment to

making & motion created by governmental

action in violation of the Constitution or

laws of the United States is removed, where
the movant was prevented from making a
motion by such governmental action;

*“(3) the time at which the right asserted

(2) by amending subsection (d) to read as was initially recognized by the Supreme

follows:
“(d) In a8 proceeding instituted by an ap-

plication for a writ of habeas corpus by a
person in custody pursuant to the judgment

of a State court, a full and fair determina-

tion of a factual issue made in the case by a

State court shall be presumed to be correct.

The applicant shall have the burden of re-

butting this presumption by clear and con-
vincing evidence.”.

Cou;t, where the right has been newly rec-
ognized by the Court and is retroactively ap-
plicable; or ’

“(4) the time at which the factual predi-

cate of the claim or claims presented could
have been discovered through the exercise
of reasonable diligence.”.
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"S134"

) one member appointed from among
“itions submitted by the Speaker

Senate of the State of Malne;
member appointed from among
dations submitted by the Chan-
University of Maine System;
embers appointed from among

recommendatipns submitted by State and
local hir*~-j¢c, tultural or historic preserva-
tion org

(6) one additidpal member appointed by
the

(b) Ter~.—(1) ¥embers of the Commis-
sdon sha »e appdinted for terms not to
exceed $

(2) Th y stagger the terms
of Initial lppolntmen to the Commisions
fn order to assure con ty in operation.

) V¢ —The Commission shall act
and advl__ _y affirmative yote of & majority
of its members.

the Com ~ sion, members of t.h Comm.ls-
sion shal, <« allowed travel expenses, Includ-

fng per diem in leu of su in the
same manner as persons employed intermit-
tently in Government service are sllowed

expenses under section 5703 of tille S,
United States Code.

(e) ExeurTioN FROM CHARTER AL
REQUIREMENTS.—Section 14(b) of the Feder-
al Advisory Committee Act (5 U.S.C. AppJ
shall not apply to the Commission.

(1) TerumaTior.—The Commission sha.l] A

terminate 20 years from the date of enact-
ment of this Act.

(g) Surrort.—The I eclor of the Nation
al Park Service shall previde such staff suy
port and technical services as may be necss-
sary to carry out the ‘unctions of the
missfon

S8EC. 4 DUTIES OF THE COMMISSION.

tary with respect to—
(1) the selection of slm for inle

the Acadian culture in the /Ats
pursuant to section 8d).

‘cooperstive agree-
ofs of properties of nat-
nitural

clated wit! people in the State
of Maine, yw t to which agreements the
Secretary may pyovide management services

Access.—Each cooperative
provide that the Secretary,

i public portions of the property
¥ the agreement for the purpose of
visitors through such properties

TE ~—OX Or Prorerries.—Each co-
ve 1 ‘ement shall provide that no
ges of  erations shall be made in the
y covered by the agreement except
/ mutual agreement between the Secretary
d the other party to the agreement.

CONGRESSIONAL RECORD — SENATE

sion, to establish a center for the prese
tion, perpetustion, and interpretat!
Acadian culture within the State of

(b) AcquisiTion or Lanp.—The
is suthorized to acquire lands and

purchase, donation, or exchange,
velop, operate, and maintain
and preservation facilities and

, including preparation
ormational materials,
ures, and other educa-

ORITY.— Secretary

accordance with the Act enti-
to establish a National Park

, 18168 (16 US.C. 1 et seq.) and
stutory authority for the conserva-
management of natural, historical,
al resources.

8EC. 7. AUTRORIZATION OF uraomnov&
(aYAUTHORIZATIONS OF APPROPRIATIONRS TO
HE/ CoMMassion.—~There are suthorized to
be/appropriated to the Commission such
s of money as may be necessary for the
erformance of its duties under this Act.

. (b) LiMIT ON EXPENDITURES BY THE SECRE-
2arY.~The Secretary is authorized to
expend annually, in the performance of the
Secretary's functions under rections 5 and 6,
amounts equal to 50 percent of the re-
gate cost of performing those functioLa, Jhe
remainder of such cost to be paid with non-
Federal funds.

Swno;'(-"-Sacrxon Amu.nis or THE BniL
rox Marnz Acapian CoLTURAL CENTER

Section 1: titles the bill as the “Maine
Acadian Culture Preservation Act.

Section 2 expresses the legislation’s pur-
poses: to recognize the contributions of Aca-
dian immigrants to this country and assist
efforts at preserving, perpetusating and in-
terpreting that cuiture in Maine.

Section 3: establishes a “Maine Acadian
Culture Preservation Commission” for 20
years. The Commission will have eight
members appointed by the Secretary ({from
nomi{nations :ubm!m' by specified groups
or individuals), fon members shall
serve three-year terms. They will receive no
compensstion, but will paid a per diem.
The National! Park will provide the
Commission staff sup and technical
services.

Section 4 proscribes the\duties of the
Commission: to advise the tary of the
Interior in siting, estab) and imple-
menting the cooperative ments and
the Maine Acadian Cultural Center author-
fzed In the legislation.

Section 8: authorizes the tary to
enter Into cooperative agreements with
owners of properties associated the
Acadian people in Maine. Under the
ments, the Secretary may provide
ment services, program implementation d
financial assistance. The only restrictiyns
on the property owners will be the req
ments for the National = 7 Service to ha
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access (o the public portions of the prope
in order to conduct visitors through
properties. In addition, no changes or Aiter-
ations could be made to the propertief with-
out the agreement of the Secre 4

Section 8: avthorizes the

in accordance with program
roved by the Secretary,

7: authorizes such sums as may be
to carry out sections § and 8. Ped-
support is limited to 80% of the total

By Mr. BIT __ ..
1757. A bill to amend title 28,

8.
United States Code, to provide special
habeas corpus procedures in capital
cases; to the Committee on the Judici-
ary.

HAREZAS CORPUS REFORM ACT

Mr. BIDEN, Mr. President, for some
time now the Senate, on both sides of
the alisle, has expressed its displeasure
over the way our Federal courts review
death penslty sentences imposed in
State criminal trisls. Some Senators
have complained about the delays in-
volved in these Federal habeas corpus
actions, as they are known, and others
have complained about the lack of
adequate counsel available to capital
prisoners who are seeking full and fair
review of their clalms; that Is, people
who have been convicted of & capitui
offense.

Last year’s drug bill, the Anti-Drug
Abuse Act of 1988, set out a procedure
to consider legislation or for consider-
ing legislation to reform the habeas
corpus actions in capital cases. The act
provided that, following the report of
the special committee on habeas
corpus reform, chaired by now retired
Justice of the Supreme Court Lewis P
Powell, I was instructed, as chairman
of the Judiciary Committee, to “intro-
duce a bill to modify Federal habeas
corpus procedures after having faith-
fully considered the report and recom-
mendations of the special committee.”

As required by law, I have studied
the report of the Powell committee
and today, within the provisions pro-
vided by the act, I am introducing a
habeas corpus reform bill. .

Before I explain some of the particu-
lars of my bill, let me examine the
basic principle of the Powell Commis-
sion’s report on habeas corpus.

The Powell Committee studies the
issue that we have debated for many,
many years here in the Senate. It has
been the issue of debate, 1 know the
Presiding Officer knows, st least for
the 17 years that 1 have been & Sena-
tor and I suspect for the many more
years that the Presiding Officer has
been in the U.S. Senate. We found
that much of the delay in capital cases
was attributable to repetitive applica-
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tions for habeas corpus review in Fed-

eral courts.
- In response, the Powell committee
Pecommended that a special procedure
be crested for capital cases that would
provid each State prisoner with a
single __portunity to litigate all avail-
able claims available to him or her in
Federal court. In other words, the
committee recommended that the
State prisoner get just one bite out of
the apple. .

The committee recognized, however,
that review of death sentences {8 an
enormously serious and important un-
dertaking and that if there were to be
only 1 ngle opportunity for Federal
review .. the State death cases, the
procedure would have to provide the
prisoner in question new safegusrds,
safeguards that do not now exist.
Nothing less would be sufficlent to
guard sgainst the possibility of mis-
take or prejudice in carrying out the
death sentence, according to the
Powell committee.

Therefore, the Powell committee
proposed that the one-bite-at-the-
apple e would apply but only if the
prison.. had been afforded court-ap-
pointe« ounsel at every step of the
procee.gs for them to be able to
make this habeas corpus one-bite-at-
the-apple procedure. If the State pro-
vides such counsel—that is, court-ap-
pointed counsel—to capital prisoners,
the Powell committee proposed they
could limit those prisoners to a single
round of litigation In Federel court.

This quid pro quo is the essence of
the Powell plan. The bill I am intro-
ducing today adopts this quid pro quo
approach. It provides that State pris-
oners who are afforded qualified coun-
sel at trial and throughout State
death penaity procesdings shall have
only a single opportunity to litigate
their habeas corpus gla.lm in Federal
court.

Mr. President, some may think this
odd for the Senator from Delaware,
who opposed the changes in this rule
on past occasions, largely due to the
risk of r In the applications to be
proposi.e segislation that will, to use
the common description given by
some, speed up execution. But 1 see no
frony in this proposal. Delay for
delay’s sake serves no one in the cap-
ital punishment system—s system that

I do not oppose on moral grounds, peals

have occasionally supported for specif-
ic death penslty cases, and generally
have argued more safeguards should
be buijit into the system when there is
going to be s capital offense available
to the prosecution. :

It is, obviously, harmful to the
system f{tself and to the families of
crime victims and to all if, in fact, the
system °* allowed to be, shall we say,
prostit___% allowed to be used and
manipulated in & way that was never
intended. But, less obviously, it does
nothing for the capital prisoner,
either.

The current system does much to
delay the inevitable and does too little

CONGRESSIONAL RECORD — SENATE

to help the prisoner with legitimate
chellenges to thelr sentences brought
before the Supreme Court through
habeas corpus. .
The Powell quid pro quo, which I
support, recognizes this. With some
simple, but essential, changes,. it
should result in a system that is an im-
provement over the present system {n
ail respects.
— My bill adopts the structure and
text of the legislation recommended
by the Powell committee in many re-
spects, but there are a number of

areas in which I have msade changes.

necessary, in my view, to ensure that
this streamlined procedure is &s fair as
possible,

First, it is essential to the success of
the Powell committee’s approach that
the counsel appointed to represent the
defendant in State proceedings
qualified counsel. The Powell report
included no standards governing the
qualifications of attorneys appointed
in capital cases, but yet spoke to the
need for qualified counsel. My bill in-
ctudes such standards, adopting the
minimums enacted by Congress in the
1988 drug bill as part of the appoint-
ment of counsel requirement made ap-
plicable by that law. .

In other words, we have already set
the standards in the 1888 drug bill
where we call for the appointment of
counsel In specific circumstances and
we set out criteria for that counsel
that that counsel must meet. Essen-
tially what I do, Mr. President, is take
that s%andard and apply it to the
hateas .- s cases, as well

Secor.é, the Powell report provides
for a scvond Federal habess corpus ap-
plication In on'y the most narrow cir-
cumstances, when the claim of factual
innocence was not previously present-
ed due to State action or facts not
available at the time. I belleve that
this safety valve provision should be
broader than that recommended by
the Powell Committee.

For example, in my bfll, a prisoner
can bring a second habeas corpus sp-
plication in Federal court if—and I say
if—it is necessary to avoid a miscar-
riage of justice, an established legal
standard currently in place that en-
sures that in extraordinary cases jus-
tice will be done. The Powell plan re-
this miscarriege of fustice excep-

tion. I believe it is necessary to provide .

the Federal court with the power to
prevent unjust executions, ’

Third, the Powell report limits
clalms prisoners can raise in Federal
court to those claims raised earlier in
State court proceedings. While I un-
derstand the principles motivating this
proposal, I believe that, if we are going
to adopt the one-bite-out-of-the-apple
approach, the single review provided
in Federal court must be as thorough
as possible. Keep in mind, Mr. Presi-
dent, what I am proposing here and
what the Powell commission is propos-
ing is a significant change in what s
presently available. )
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There s no one-bite-out-of-the-
apple. You can take, 3, 2, 10, 9,000, #f
possible, bites out of the apple. That s
the son for the reform.

The bill 1 am proposing and what
the Powell commission proposed fis
only one shot in Federal court. And
my view, Mr. President, is that we
should, in fact, not limit that one bite
out of the apple to only issues ralsed
in State courts if there is good reason
for there to be additional {ssues raised.

Therefore, my bill would allow a
prisoner to present in Federal court
any claim that bears on the legality of
his death sentence, as long as the rea-
sons that this claim was not presented

. {n State court was due to fgnorance or

neglect of his attorney, or, again, if
the court’s faflure to consider such
claim would result {n the miscarriage

be of justice.

8o, notwithstanding the fact, Mr.
President, I propose & clalm may be
brought that was not ralsed in State
court In this one chance In Federal
court, even under those circumstances
I limit it, as does the Powell commis-
sion. It is limited only to circum-
stances where there was ignorance on
the part of the attorney representing
the person sitting on death row, and
therefore it did not get raised, or, the
second provision I put in my bill, there
would be a miscarriage of justice re-
sulting. Obviously, that is a8 judgment
for the court to make, if there would
be a miscarriage of justice,

Fourth, the Powell committee rec-
ommended that the time period for
filing habeas corpus petitions should
be Hmited to 6 months. Currently
there is no time limit whatsoever. I
agree that there should be some time
limit on filing such petitions for other-
wise & prisoner with no incentive to
speed the arrival his State execution
might delay the filing of his claim in-
definitely. Six months, however, is too
short & time for a quealified and pre-
sumably very busy attorney to drop
what other work he or she might be
doing, conduct & thorough investiga-
tion of the case, and prepare an appro-
priate filing for this one bite out of
the apple.

For that reason, Mr. President, my
bill would require the State habeas
corpus petition to be filed within 1
year.

Finally, Mr. President, the Powell
committee made no provision for cap-
ftal prisoners who have the benefit of
favorable Supreme Court rulings de-
cided after their trial and direct ap-
peals. My bill remedies this and in-
structs the court to apply the most
recent Supreme Court ruling to the
claims brought by capital prisoners
where appropriate. Agsin, if we are
going to speed the process under
which t© death sentences are re-
viewed, \..ch it seems to me we must
do all we can to ensure the review pro-
ceedings are comnlete,

Again, we are  king a significant
tradeoff here. Right now there are no
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Mr. THURMOND. Mr, President, I for dead. Anyway, she was able to , habeas corpus bill that remedies this

commend the distinguished Senator come to testify. ' ‘situation.
from Delaware for his interest in This defendant was tried and con- I am glad the distinguished Senator
habeas corpus matters. We had & hear- victed 10 years ago, and he was sen- has itroduced a bill on this subject
ing a couple of weeks ago in which the tenced to the electric chair. And he and I shall introduce the recommenda-
distinguished chairman presided. We has had his fourth appeal to the Su- tion of the Powell committee. We will
had s lady there whose face had been - preme Court of the United States. His have those two bills before the com-
disfigured. A defendant killed three fourth appeal is pending now. mittee. I have already introduced a bill
people and he tried to kill her and This s utterly ridiculous. It brings now before the committee, which I
thought he killed her and he left her the criminal justice system In disre- think is a good bill. But we will have
pute and we must take steps to pass a all three there as we consider the
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To amend title 28, United States Code, to provide special habeas corpus
procedures in capital cases.

IN THE SENATE OF THE UNITED STATES

| OcToBER 16 (legislative day, SEPTEMBER 18), 1989

2 *“ BIDEN introduced the following bill; v* " h was read twice and referred to the
' Committee on the Judiciary

A BILL

"> amend title 28, United States Code, to provide special
habeas corpus procedures in capital cases.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Habeas Corpus Reform
Act of 1989”.

SEC. 2. SPECIAL HABEAS CORPUS PROCEDURES IN' CAPIT.
CASES.

Title 28, United States Code, is amended by inserting

© @O 3 O&H Ot B W N e

the following new chapter immediately following chapter

153:
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1 “CHAPTER 154—SPECIAL HABEAS CORPUS

e

L
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2 PROCEDURES IN CAPITAL C ES ST
“Bec.
“2256. Prisoners in State custody subject to capital sentence; appointment of coun-
sel; requirement of rule of court or statute; procedures for appoint-
ment.
“2257. Mandatory stay of execution; duration; limits on stays of execution; succes-
give petitions.
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10
11
12
13
14
15
16
17
18
19
20

“2258. Filing of habeas corpus petition; time requirements; tolling rules.

“2259. Evidentiary hearings; socope of Federal review; district oourt adjudication.

“2260. Certificate of probable cause inapplicable.

“2261. Counsel in capital cases; trial and post-conviction; standards.

“9962. Law controlling in Federal habeas corpus proceedings; retroactivity.

“§ 2256. Prisoners in State custody subject to capital sen-
tence; appointment of counsel; requirement
of rule of court or statute; procedures for ap-
pointment

‘“(a) This chapter shall apply to cases arising under sec-
tion 2254 of this title brought by prisoners in State custody
who are subject to a capital sentence. It shall apply only if
subsections (b) and (c) are satisfied.

“(b) This chapter is applicable if a State establishes by
rule of its court of last resort or by statute a mechanism for
the appointment, compensation, and payment. of reasonable
fees and litigation expenses of competent cor~-el consistent
with section 2261 of this title.

“c)(1) Upon receipt of notice that counsel has heen ap-
pointed to represent a prisoner under sentence of death after
the prisoner’s conviction and sentence have been upheld on

direct review in a State court of last resort and in the Su-

preme Court of the United States if application is made to
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that court, the State court of last resort shall enter an order

confi  ng the appointment and shall direct its clerk to for-
ward the record of the case to the attorney appointed.

“(2) Upon receipt of notice that counsel has been offered
to, but declined by, such a prisoner, the State court of last
resort shall direct an appropriate court or judge to hc 1 a
hearing, at which the prisoner and the sttorney of*--ed to the
prisoner shall be present, to determine whether the prisoner
is competent to decide whether to accept or reject the ap-
pointment of counsel and whether, if competent, the prisoner
knowingly and intelligently waives the appointment of coun-
sel. The court or judge shall report its determinations to the
State court of last resort, which shall review the determina-
tions for error. If the State court of last resort concludes that
the prisoner is incompetent and does not waive counsel, the
court shall enter an order confirming the appoin‘—ent of the
attorney assigned to the prisoner by the appointing authority
and shall direct the clerk to forward the record to the attor-
ney appointed. If the court concludes that the prisoner is
competent and waives counsel, the court shall enter an order
that counsel need not be appointed and shall direct the clerk
to forward the record to the prisoner; provided that nothing
in this section requires the appointment of counsel to a pris-

oner who is not ir ™" 7ent.
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“d) No counsel appointed pursuant to subsections (b)

and (c) to represent a State prisoner in State collateral pro-
ceedings shall have previously represented the prisoner at
trial or on direct appeal in the case for which the appoint-
ment is made unless the prisoner and counsel expressly re-
quest continued representation.

“(e) The ineffectiveness or incompetence of counsel ap-
. 'inted under this chapter during State or Federal collateral
post-conviction proceedings shall not be a ground for relief in
a proceeding arising under this chapter or section 2254 of
this title. This limitation shall not preclude the appointment
of different counsel at any phase of State or Federal post-
conviction proceedings.
“§ 2257. Mandatory stay of execution; duration; limits on

stays of execution; successive petitions

“(a) Upon the entry in the State court of last resort of
an order pursuant to section 2256(c) of this title, a warrant or
order setting an execution date for a State prisoner shall be
stayéd upon application to any court that would have juris-
diction over any proceedings filed pursuant to section 2254 of
this title. The application must recite that the State has in-
voked the post-conviction review procedures of this chapter
and that the scheduled execution is subject to stay.

“(b) A stay of execution granted pursuant to subsection

(a) shall expire if—

@S 1757 IS
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“(1) a State prisoner fails to file a habeas corpus

petition under section 2254 of this title wi in the time
required in section 2258 of this title; or
“(2) upon completion of district court and court of
appeals review under section 2254 of this title the peti-
tion for relief is denied and—
“(A) the time for filing a petition for certio-
rari has expired and no petition has been filed;
“(B) a timely petition for certic ri was filed
and the Supreme Court denied the petition; or
“(C) a timely petition for certiorari was filed
and upon consideration of the case, the Supreme
Court disposed of it in a manner that left the cap-
ital sentence undisturbed; or
“(3) before a court of competent j-—sdiction, in
the presence of counsel and after having *zen advised
of the consequences of his decision, a State prisoner
under capital sentence waives the right to pursue
habeas corpus review under section 2254 :of this title.

“(c) If one of the conditions in subsection (b) has oc-

. curred, no Federal court thereafter shall have e authority

to enter a stay of execution or grant relief in a capital case

unless—

(1) the basis for the stay and request for relief is

a claim not previously presented by the prisoner in the
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6
State or .cderal courts, and the failure to raise the

claim is—
“(A) the result of State action in violation of
the Constitution or laws of the United States;
“(B) the result of the Supreme Court recog-
nition of & new . cderal right that is retroactively
applicable; or
“¢C) based on a factual predicate that could
not have been discovered through the exercise of
reasonable diligence; or
“(2) the facts underlying the claim would be suffi-
~ cient, if proven, to undermine the court’s confidence in
the jury’s determination of guilt on the offense or of-
fenses for which the death penalty was imposed; or
“(3) a stay and consideration of the requested
relief are necessary to prevent a miscarriage of justice.
“§ 2258. Filing of habeas corpus petition; time require-
ments; tolling rules
“Any petition for habeas corpus relief ur*-r section
2254 of this title must be filed in the appropriate district
court not later than 365 days after the date of filing in the
State court of last resort of an order issued in compliance
with section 2256(c) of this title. The time requirements es-

tablished by this section shall be tolled—
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7
‘(1) from the date that a petition for certiorari is

filed in the Supreme Court until the date of final dispo-
sition of the petition if a State prisoner seeks review of
a capital sentence that has been affirmed on direct
appeal by the court of last resort of the State or has
otherwise become final for State law purposes;

“(2) during any period in which a State prisoner
under capital sentence has a properly filed request for
post-conviction review pending before a State court of
competent jurisdiction; if all State fi'~7 rules a~—- met
in a timely manner, this pc d shall run continuously
from the date that the State prisoner initially files for
post-conviction review until final disposition of the case
by the State court of last resort, and further until final
disposition of the matter by the Supreme _ourt of the
United States, if a timely petition for review is filed;
and

“(8) during an additional period not to excegd 90
days, if counsel for the State prisoner—

“(A) moves for an extension of time in the

United States district court that would have

proper jurisdiction over the case upon the filing of

a habeas corpus petition under section 2254 of

this title; and

@S 1757 18
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“\w, makes a showing of good cause for
counsel’s inability to file the habeas orpus peti-
tion within the 865-day period estab%=hed by this

section.

1
2
3
4
5 “B2259. Evidentiary hearings; scope of Federal review;
6 district court adjudication

7 “(a) Whenever a State prisoner under a capital sentence
8 files a petition for habeas corpus relief to which this chapter
9

applies, the district court shal’ -

10 “(1) determine the sufficiency of the evidentiary
11 record for habeas corpus review; and

12 “(2) conduct any requested evidentiary hearing
13 necessary to complete the record for “-beas corpus
14 review.

15 “(b) Upon the development of a complete evidentiary

16 record, the district court shall rule on the merits of the claims

17 properly before it.

18 “(c)(1) Except as provided in paragraph (2), a district
19 court may refuse to consider a claim under this section if
20 “(A) the prisoner previously failed to raise the
21 claim in State court at the time and in the manner pre-
22 geribed by State law;

23 ‘“(B) the State courts, for that reason, refused or
24 would refuse to entertain the claim; and
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9
“(C) such refusal would constitute an adequate

and independent State law ground that would foreclose

direct review of the State court judgment in the 1™-*ed

States Supreme Court.

“(2) A district court shall consider a claim under this
section if the prisoner shows that the failure to raise the
claim in a State court was due to the ignorance or neglect of
the prisoner or counsel or if the failure to consider such a
claim would result in a miscarriage of justice.

“§ 2260. Certificate of probable cause inapplicable

“The requirement of a certificate of probable cause in
order to appeal from the district court to the court of appeals
does not apply to habeas corpus cases subject to this chapter
except when a second or successive petition is filed.

“§ 2261. Counsel in capital cases; trial and post-convic-
tion; standards

“(a) A mechanism for the provision of counsel services
to indigents sufficient to invoke the provisions of this chapter
under section 2256(b) of this title shall provide for counsel to
indigents charged with offenses for which capital punishment
is sought, to indigents who have been sentenced to death and
who seek appellate or collateral review in State court, and to
indigents who have been sentenced to death and who seek

certiorari review in the United States Supreme Court.
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11
Upon finding that timely procurement of such services could
not practicably await prior authorization, the court may au-
thorize the provision of and payment of such services nunc
pro tunc.

“(d) Notwithstanding the rates and max’ um limits
generally applicable to criminal cases and any other provision
of law to the contrary, the court shall fix the compensation to
be paid to an attorney appointed under this subsection and
the fees and expenses to be paid for investigative, expert, and
other reasonably necessary services authorized under subsec-
tion (c), at such rates or amounts as the court determines to
be reasonably necessary to carry out the requirements of this
subsection.

“§ 2262. Law controlling in Federal habeas « rpus pro-
ceedings; retroactivity

“In cases subject to this chapter, all claims shall be gov-
erned by the law as it was when the petitioner’s sentence
became final, supplemented by any interim change in the
law, if the court determines, in light of the purpose to be
served by the change, the extent of reliance on pr‘evious law
by law enforcement authorities, and the effect on the admin-
istration of justice, that it would be just to give the prisoner

the benefit of the interim change in the law.”’.
@)
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To amend Title 28, United States Code, to provide special habeas corpus
prooedures in capital cases.

" "IN THE SENATE OF ‘THE 'URYTED 8TA..S
‘ OCTOBER 16 (legislative day, SEPTEMBEE 18), 1989

| Mr. THURMOND introduced the following bill; which was read twice and referred
to the Committee on the Judiciary

A BILL

To amend Title 28, United States Code, to provide special
habeas corpus procedures in capital cases.

1 Be it enacted by the Senate and wvuse of Representa-

tives of the United States of America in Congress assembled,

SPECIAL HABEAS CORPUS PROCEDURES IN CAPITAL
CABES
(a) Title 28, United States Code, is amended ‘b‘y insert-
ing the following new chapter immediately iollowiné chapter
153:
“CHAPTER 154—SPECIAL HABEAS CORPUS
PROCEDURES IN CAPITAL CASk.3
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1 tence and must provide for the entry of an order by a court of

2 record—

8 ‘(1) appointing one or more counsel to represent

4 " the prisoner upon a finding that the prisoner—

5 “(A) is indigent and has accepted the offer;
6 or

7 - ‘(B) is unable competently to béide whether
8 to accept or reject the offer; |

9 “(2) finding, after a hearing, if necessary, that the
10 prisoner has rejected the offer of counsel and made the
11 decision with an understanding of its legal conse-
12 quences; or |
13 “(3) denying the appointment of counsel upon a
14 finding that the prisoner is not indigent.
15 “(d) No counsel appointed pursuant to subsections (b)

16 and (c) to represent a State prisoner under capital sentence
17 shall have previously represented the prisoner at trial or on
18 direct appeal in the case for which the appointment is made
19 unless the prisoner and counsel expressly request continued
20 representation.

21 “(e) The ineffectiveness: or incompetence of counsel
22 during State or Federal collateral post-conviction proceed-
23 ings in a capital case shall not be a ground for relief in a
24 proceeding arising under this chapter or section 2254 of this

25 title. This subsection shall not preclude the appointment of
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5
“(C) a timely petition for certiorari was filed

and upon consideration of the case, the Supreme

Court disposed of it in a manner that left the cap-

ital sentence undisturbed; or

“(8) before a court of competent jurisdiction, a
State prisoner under capital sentence waive the right
to pursue habeas corpus review under section 2254 of
this title, in the presence of counsel and after having
been advised of the consequences of making the
waiver.

‘“(c) If one of the conditions in subsection (b) has oc-

curred, no Federal court thereafter shall have the authority
to enter a stay of execution or grant relief in a capital case

unles:

“(1) the basis for the stay and request for relief is
a claim not previously presented in the State or Feder-
al courts;

“(2) the failure to raise the claim—

“(A) was the result of State action -in viola-
tion of the Constitution or laws of the United
States; |

“(B) was the result of a recognition by the
Supreme Court of a new Federal right that is ret-

roactively applicable; or
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properly filed request for post-conviction r.._sw pend-

1

2 ing before a State court of competent jurisdiction; and
8 *“(8) during an additional period not to exceed 60
4 days, if counsel for the State prisoner—

5 “(A) moves for an extension of time in the

i Federal district court that would have jurisdiction
-q- . gver:the case upon the filing of s *habeas corpus
8 petition under section 2254 of this title; and

9 ‘“(B) makes a showing of good cause for
10 counsel’s inability to file the habeas oorpus peti-
11 tion within the 180-day period established by this
12 section.
13 “(b)(1) sue time requirement established by subsection

14 (a) shall be continuously tolled under paragraph (2) of that
15 subsection from the date the State prisoner initially files for
16 post-conviction review until the date of final disposition of the
17 case by the highest court of the State so long as all State
18 filing rules are timely met.

19 “(2) Tolling shall not occur under subs"e‘c'tion (a)(2)
20 during the pendency of a petition for certiorari before the

21 Supreme Court following State post-conviction review.
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9 , .
“(b) Upon the development of a complete evidentiary

record, the district court shall rule on the merits of the claims
properly before it.
“§ 2260. Certificate of probable cause inapplicable

“The requirement of a certificate of probable cause in
order to appeal from the district court to the court of appeals
does not apply to habeas corpus cases subject to this chapter
exoept --mamemﬁvepﬁﬁonhﬂod".
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To amend Title 28, United States Code, to provide special habeas corpus
procedures in capital cases.

" VIN N0 SENALL OF THE 'URYIED STATES
‘ OCTOBEE 16 (legislative day, SEPTEMBERR 18), 1989

{ Mr. THURMOND introduced the following bill,  ich was read twice and referred
to the Committee on the Judiciary

A blILL

To amend Title 28, United States Code, to provide special
habeas corpus procedures in capital cases.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,

SPECIAL HABEAS CORPUS PROCEDURES IN CAPITAL
CABES

() Title 28, United States Code, is amended by insert-

153:
“CHAF iR 154—SPECIAL HABEAS CORPUS

2
3
4
5

" 6 ing the following new chapter immediately following chapter
7
8
9 PROCEDURES IN CAPITAL CASES
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2
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6
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8
9

10
11
12
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14
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16
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24
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3

tence and must provide for the entry of an order by a court of
recor(

“(1) appointing one or more counsel to represent

" the prisoner upon a finding that the prisoner—
‘“(A) is indigent and has accepted the offer;
or
* “\as, i8 unable competently to doéide whether
to accept or reject the offer;

“(2) finding, after a hearing, if necessary, that the
prisoner has rejected the offer of counsel and made the
decision with an understanding of its legal conse-
quences; or |

“(8) denying the appointment of counsel upon a
finding that the prisoner is not indigent.

“(d) No counsel appointed pursuant to subsections (b)
and (c) to represent a State prisoner under capital sentence
shall have previously represented the prisoner at trial or on
direct appeal in the case for which the appointment is made
unless the prisoner and counsel expressly request. continued
representation.

‘“(e) The ineffectiveness ‘or incompetence of counsel
during State or Federal collateral post-conviction proceed-
ings in & capital case shall not be a ground for relief in a
proceeding arising under this chapter or section 2254 of this

title. This subsection shall not preclude the appointment of

®f 1760 I8
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“(C) a timely petition for certiora = was filed

and upon consideration of the case, the Supreme

Court disposed of it in 8 manner that left the cap-

ital sentence undisturbed; or

‘“(8) before a court of competent jurisdiction, a
State prisoner under capital sentence waives the right
to pursue habeas corpus review under section 2254 of
this title, in the presence of counsel and after having
been advised of the consequences of making the

© O a3 & Ot e W N =

_._ver.

[
o

“(c) If one of the conditions in subsection (b) has oc-

[
Pk

curred, no Federal court thereafter shall have the authority

[y
[ ]

13 to enter a stay of execution or grant relief in a capital case

14 unless—

15 “(1) the basis for the stay and request for relief is
16 a claim not previously presented in the State or Feder-
17 al courts;

18 “(2) the failure to raise the claim—

19 “(A) was the result of State action in viola-
20 tion of the Constitution or laws of the United
21 States; |

22 “(B) was the result of a recognit’-n by the
23 Supreme Court of a new Federal right that is ret-
24 roactively applicable; or
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7
properly filed reqﬁest for post-conviction review pend-
ing before a State court of competent jurisdiction; and
“(8) during an additional period not to exceed 60
days, if counsel for the State prisoner—
“(A) moves for an extension of time in the
Federal district ocourt that would hav _ jurisdiction
- over:the case upon the filing of & h-“eas corpus
petition under section 2254 of this title; and
‘“(B) makes a showing of good cause for
counsel’s inability to file the habeas ~orpus peti-
tion within the 180-day period established by this
section.
“(b)(1) The time requirement established by subsection
(a) shall be continuously tolled under paragraph (2) of that
subsection from the date the State prisoner initially files for
post-conviction review until the date of final disp..ition of the
case by the highest court of the State so long as all State
filing rules are timely met.
“2) Tolling shall not occur under subs:e'c.tion (a)2)
during the pendency of a petition for certiorari before the

Supreme Court following State post-conviction review.
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“() Upon the development of a complete ._lentiary
record, the district court shall rule on the merits of the claims
properly before it.
“§ 2260. Certificate of probable cause inapplicable
“The requirement of a certificate of probable cause in
order to appeal from the district court to the oourt of appeals
does not apply to habeas corpus cases subject to this chapter
exoept when & second or successive petition is fled.”.
O
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Feb: uar:v - 1990

" {ng fully a~ * airly In our economy. By
thifting tt  >urden of proof to work-
ers, the § ‘eme Court has made it
far more difficult and expensive for
victims of discrimination to challenge
the barricrs they face. :

Wards ¢ @ was a8 5 to 4 decision in
1989. that  _ rerruled the unanimous
Griges -decision by Chief Justice
Burger In 1971 Chief Justice Burger

was right ©  “9%51, and Congress should
restore th w in 1980.

What & stake in this apparently
technical ___toration of the law is of

profound importance for the future of
our country. Ninety-one percent of the
growth in ““e Nation's work force in
the 1990°'s ill be women and minori-
ties. 1f America is to compete success-
fully in the world, Congress cannot
look the other way while the Supreme
Court ere~'s artificial and senseless
barriers t  heir full participation in
our economy.

My friend and colleague, Senator
HOWARD METZENBAUM, has previously
introduced S. 1261, a measure to over-
rule the Wards Cove decision, which
has been substantially incorporated
into the Civil Rights Act of 1990; and I
am pleased that he is 8 cosponsor of
this important legislation.

.In a third objectionable decision,
Martin versus Wilks, the Court held
that consent decrees settling job dis-
crimination cases may be reopencd in
future 1¢  uits. In the wake of that
declsion, .vngstanding decrees have
been challenged in new lawsuits in
cities across America. The Civil Rights
Act proposes falr procedures to limit
this endless litigation and ensure that
fairly settled cases stay settled.

The acl also contains & number of
provisions to fill additional gaps in our
antidiscrimination laws resulting from
other Supreme Court decisions and to
ensure fair and effective civil rights
enforcement.

For example, victims af sexual) har-
assment an the job currently have no
effective Federal remedy. The act will
close this serious loophole by granting
victims intentional discrimmination
the rig:... to recover compensatory
damages, and, in particularly flagrant
cases, punitive damages as well .

Finally, one subject not addressed in
our bill deserves mention. The rhetori-
cal smoke screen that our opponents
are already laying downm is a blatant
attempt to divert this important civil
rights debate into a dead-end debate
ovér quotas, minority set-asides and

affirmative action. That is not the
measure we sre proposing. The bijl

does not qddress those questions, and
it does not require quotas. The same
die:har |pponents of civil rights will
atlemp b derail this legislation, just
as they have attempted to block every

other ¢ivil rights, bill in Congress ln,

recent years.

Sccor ” only to’ the Supreme Coun.'
the bip . isan coalition for civil rights
In Cungress has been a powerful force
for justice and equality of opportunity
in America. All of us here today regret

the Supreme Court's recent change of
course, and we hope that it is only
fleeting.

But as Senators and Representsatives
from both parties committed to civil
rights, we' intend to see this battle

through. The Bush Administration  p

has expressed a wait-and-see attitude
about the need for this legislation. But
our case is strong and our cause s just.
As our bill moves through Congress, 1
urge the President to join us in enact-
ing it this year. This is no time for
Congress, the White House or Ameriea
to retreat on civil rights.

I urge my colleagues to support the
Civil Rights Act of 1880.

I am unanimous consent that the
text of the bill and a detafled summa-
ry be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed In the
RECORD, as follows:

. 8. 2104

* Be it enacted dy the Senate and House of
Representatives of the United States of
America in Congress assembled,

SECTION 1. SHORT TITLE

This Act may be cited as the “Civil Rights
Act of 1990,

SEC 2 FINDINGS AND PURPOSES. -

(a) FrupiNGs.—Congress finds that— .

(1) in a series of recent decision address-
ing employment discriminatfon claims
under Federal law, the Supreme Court cut
back dramatically on the scope and effee-
tiveness of civil rights protections; and

(2) existing protections and remedies
under Federal law are not adequate Lo deter
unlawful discrimination or to compensate
victims of such discrimination.

(b) Pcrroszs.—The purposes of this Act
are—

(1) to respond to the Supreme Court’s
recent decisions by restoring the civil rights
protections that were dnmumuy Umiled
by those decisions; and

(2) to strengthen -existing protections and
remedies available under Federal civil rights
laws to provide more effective deterrence
and sdeqguate compensation for victims of
discrimination.
8EC. 3. DEFINITIONS.

Section 701 of the Civil Rights Act of 1964
(42 U.8.C. 2000¢) is amended by adding at
:’he end thereof the following new subsec-

ons:

“(1) The term ‘complaining party’ means
the Commiszsion, the Attorney General, or 8
person who may bring an action or proceed-
ing under this title.

‘“tm) The term ‘demonstrates’ means
meets the burdens of production and per-
suasion. .

“(n) The term ‘group of employment prac-
tices' means a combination of employment
practices ar an oversll employment process.

*}(0) The term ‘required by business neces-
sity’ means essential to effective job per-
formance..

) The.term ‘respondent’ means an em-
ployer, employment agency, labor organiza-
tion, joint labor-management committee, or
thinse Federal entities subject to the provi-
sfons of siction 717.".

BE(‘. L numm\(. TUE BURDEN OF vlmor IN DIS-
- PARVIE IMPACT CASES.

'Scmon 703 of the Civil Rights Act of 1964
(42 U.S.C..2000e-2) is amended by adding at
::u end thereof the following new subsec-

an: - .

“(k) Proor or Umwnn. EMriovMznT
PRACTICES 1IN DISPARATE IMPACT CaSES.—

CONGRESSIONAL RECORD — SENA1 L - .

" (1) An unlawful employment practice is
established under this subsection when—

“(A) a complaining parly demonstratcs
that an employment practice results in a
disparste impact on the basis of race, color,
religion, sex, or national origin, and the re-
spohdent falls to demonstrate thit such
ractice is required by business necessity; or
“(B) a complaining party demonstrates
that a group of employment. practices re-
sults in a disparate impact on the basis of
race, color, retigion, sex. or national origin,
and the respondent fails to demonstrate
that such practices are required by business
pecessity, ex that—

“() If & complaining party demonsirates
that a group of employment practices re-
sulls in a disparate impact, such party shall
not be required to demounstrate which spe-

. eific practice or practices within the group

results in such disparate impact; and

“(11) If the respondent demonstrates that a
specific employment practice within such
group of employment practices does not
contribute to the disparate impact, the re-

spondent shall not be required to demon-

strate that such practice is required by bus!-
ness necessity.

“(2) A demonstration that an empioyment
practice is required by business necessity
may be used as a defense only against a
claim under this subsection.”.

SEC. §. CLARIFYING PROHIBITION AGAINST JMPER-
MISSIBLE CONSIDERATION OF RACE.
CULOK, RELIGION, SEX UR NATIONAL

. ORIGIN IN EMPLOYMENT PRAUTICES.

* (a) I GEnERrAL.~Section 703 of the Civil

Rights Act of 1964 (42 U.S.C. 2000¢-2) (a8

amended by section 4) is further amended

by adding at the end thereol the following
new subsection:

“(1) DiscuiMINATORY PrAcTicE Nirn Nor
Br Soix MoTivaTiNG Facroa.—Excepl as
otherwise provided in this title, an unlawful
employment practice s established when
the complaining party demonstrates that
race, color, religion, sex, or national origin
was & motivating factor for any employment
practice. even though such practice was also
motivated by other factors.”.

(b)> Ewrorcexznr Provistons.—Scction
706(g) of such Act (42 UB.C. 2000e-5(g)) is
amended by inserting before the period in
the last sentence the following: “or, in 8
case where a violation is established urder
section 703(1), if the respondent establishcs
that it would have taken the same action in
the absence of any diserimination”.

SEC. & FACILITATING PROMPT AND ORDER).Y RES-
OLUTION OF CHALLENCES TO kM.
PLOYMENT PRACTICES IMPLEMENT.
INC " "[GATED OR CONSENT JUDG-
ME )R ORDERS.

Section 703 of the Civill Rights Act of 1964
(42 U.8.C. 2000e-2) (as amended by sections
4 arxl 5) is further amended by adding at
t:re end thereof the following new subsce-
tion:

*“(m) FINALITY OF LITIGATED OR CONSENT
JUDGMENTS OR ORDERS.—

**“(1) Notwithstanding any other provision

of law, and except as provided in paragraph

(2), an employment practice that hnple-

ments a litigated or consent judgment or

order raolvme a claim of employment dis-

.under the United States Copsti-
tuuon or Federal ¢ivil rights laws may not
be challenged in a claim under the United

States Coosmuuon or Federal eivid rlghu

l‘%—

“AA) by u,pemn who, prior to the emry of
wch judgment or order, had—

“(i» nutice from any source of the pro-
posed judgment or order sufficient to ap-
pose . such person that such judgment aor
order might affect the interests of such

person; and
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~(if) & ressonable oppbrtunlty to present
objections to such judgmeht or order;
- «(B) by a person with respect to whom the
-requirements of subparagraph'tA) are not
satisfied, if the court determines that the
interests of such person were adequately
represented by another personn who chal-
lenged such judgment or order prior to or
after the entry of such Judunent .or order;

or"(C) ihe court that entered the judg-
ment  wder determines that reasonable
efforts were msde zo provlde notlee 7] lnur.

."ment ©

*(3) Nothing In this subsection shall be
construed to—

“(A) alter the standards for intervention
* under rule M of the Federal Rules of Civi}

Procedure; »

“(B) apply to the rights of parties to the
action In which the litigated or consent
judgment or order was entered, or of mem-
bers of a c¢lass represented or sought to be
represented in such action, or of members
-of & group on whose behalf relief was
sought in such action by the Federal gov-
ernment; or

“C) vent challenges to a'litigated or

‘consen  idgment or order on the ground.

that such judgment or order was obtained
" through collusion or fraud, or is trenspar-
. ently invalid or was entered by a court hck
ingsut | matter jurisdiction.
*(3) .___ action, not precluded under this
" * subsection, that challenges an employment
* practic  1at implements a litigated or eon-
scot ju__ ient or order of the type referred
" to in paragraph (1) shall be brought in the
* . court, and if possfble before the judge, that
entered :h judgment or order.".
" BEC.7.81 UTE OF LINITATIONS; APPLICATION T0
CMALLENGES TO SENIORITY 8YVS-

‘(a) 8ia1 or LiMmiTaTIONS ection
© 708¢e) of the Civil Rights Act o1 1v84 (43
"U.8.C. 2a000e-5(e)) is amended—

(1) b triking out “one hundred and
eighty aays™ and inserting in lieu thereof 3
years™;

(2) by inserting after “occurred” the first
time it appears “or has been applied to
affect adversely the .person aggrieved,
whichever is later,”;

(3) by striking out *, except that’ ln" and
inscrting in lieu t.hereo! “ In"; and

(4) by striking out "luch chme shall be
filed” and all that follows through “which-
ever is earlier, and”.

(b) ArrLICATION TO CHALLENGES TO SENIOR-

1TY SrstEMs —8ection 703(h) of such Act -

(42 UB.C. 2000¢-2) is amended by inserting

after th~ “rst sentence the following new
" purpose of such laws to eliminate discrimi-

sentenc Where a senjority system or se-
niority y:=ctice is part of a collective bar-
gaining  ‘eement and such system or prac-
tice wa icluded in such agreement with
the Intent to discriminate on the basis of
race, color, religion, sex, or national origin,
the application of such system or practice
during the period that such collective bar-
gaining agreement is in effect shall be an
unlawft  nployment practice.”,
" BEC.& P IDENG FOR DAMAGES IN CASES OF IN-
TENTIONAL DISCRIMINATION.
Section 706(g) of the Civil Rights Act of
1984 (42 UB.C. 2000e-5(g)) is amended by

fusertir fore the last sentence the fol-
lowing sentences: “With respect to an
unlawf| nployment practice (other than
an unl 1 employment practice estab-

lished i __ oedance with section 703(k))—

CONGRESSIONAL RECORD — SENATE

“(A) compenutory damages may be
awarded; and

*(B) if the respondent (other than a gov-
ernment, government agency, or a political
subdivision) engaged in the unfawful em-
ployment practice with malice, or with reck-
Jess or callous indifference to the Federally
protected rights of others, punitive damages
may be awarded against such respondent;
in additioh to the relief authorized by the
preceding sentences of this subsection,
except that compensatory damages shall

" not include backpay or any interest thereon.
. . If compensatory or punitive damages are:
‘A dete___nation under lubpmmph ) sought with respect to a claim arising under
shall be ~ade prior to the entry of the judg-
rder, except that if the judgment
. or orde: was entered prior to the date of thé'
. ..enactinent of this subsection, the determi.
- nation may be made at any reasonable time,

mutle.mpwmdemmdumnbr

SEC. 9. CLARIFYING ATTORNEY'S FEES PROVISION.
8ection T08(k) of the Civil Rights Act of

.1964 (42 US.C, 2000e-5(k)) is amended—

(1) by Inserting “(1)” after “(k)™; .
+ (2) by Inserting “(including expert fecs
and other litigation expenses) and” after

-“attorney's fee,”;

(3) by striking out “as part of the™; and

(4) by adding at the end thereof me fol-
lowing new paragraphs:

“(2) A court shall not enter a consent
order or judgment settling a claim under
this title, uniess the parties and their coun-
sc] attest that a walver of all or substantial-

1y all attorneys’ fees was not compelled as a

condition of the settlement.

“(3) In any action or proceeding tn which
any judgment or order granting relief under
this title is challenged, the court, in its dis-

. cretion, may allow the prevalling party in
- the original action (other than the Commis-
‘slon or the United States) to recover from

the party against whom relief was granted
in the original action a reasonable attor-
ney's fee (including expert fees and other
litigation expenses) and costs reasonably in-
curred in defending (as a party, intervenor
or otherwise) such judgment or order.”. .
8EC. 10. PROVIDING FOR INTEREST, AND EXTEND-
ING THE STATUTE OF LIMITATIONA IN
ACTIONS AGAINST THE FEDERAL GOV-
ERNMENT.

8action 717 of the Civil Rights Act of 1964
(42 U.S.C. 2000e-18) is amended—

(1) in subsection (c), by striking out
“thirty days” and inserting in lieu thereof
“ninety days”; and

(2) In subsection (d), by Inserting before
the period “, and the same Interest to com-
pensate for deluy in payment shall be avail-
:.‘ble a8 in cases involving non—publlc -

u"
8EC. 11. CONSTRUCTION.

Title XI of the Civil Rights’ Act of 1964
(42 US.C. 2000h et seq.) is amended by
adding at the end thereof the following new
section: ’

*8EC. 13¢7. RULES OF CONSTRUCTION FOR CIV]L
RIGITS LAWS.

*(a) EXrecTUATION OF PURPOSE.—All Feder-
al Jaws protecting the civil rights of persons
shall be broadly construed to effectuate the

nation and provide effective remedies.

“(b) NONLIMITATION.—EXcept as expressly
provided, no Federal lJaw protecting the efvil
rights of persons shall be construed to re-
strict or limit the rights, procedures, or rem-
edies available under any other Federal law
protecting such civil rights.”.

SEC. 12 RESTORING PROUIBITION AGAINST ALL
RACIAL DISCRIMINATION IN THE
MAKING AND ENFORCEMENT OF CON-
TRACTS.

Section 1977 of the Revised Statutes of
the United States (42 U.S.C. 1981) is amend-
ed—

(1) by Inserting “(a)” before “All persons
within”; and

(2) by adding at the end thereof the fol-
lowing new subsection: :

- February 7, 1990

*“(b) For purposes of this section, the right
to ‘make and enforce contracts’ ghall in-
clude the making. performance, modifica-
tion and termination of contracts, and the
enjoyment of all benefits, privileges, terms
m;! eond.ltlom of (.ho contractual relation-
ship.”. -~
SEC. 11 LAWFUL covn-omcub REMEDIES, AP-

FIRMATIVE ACTION AND CONCILIA-
TION AGREEMENTS NUT AFFE(TED,

Nothing in the amendments made by this
Act shall be construed to affect court-or-
dered remedies, affirmative action, or con-

“cllistion agreements that are otherwise ln
. sccordance with the lsw..
~ - §BC. 14 SEVERABILITY. -

" If any provision-of this Act, or an amend-
ment made by this Act, or the application of

such provision- to any person or circum-

stances is held to be invalid, the remainder
of this Act and the amendments made by
this Act, and the application of such provi-
sion to other persons and circumstances,
shall not be affected thereby.
SEC. 15. APPLICATION OF AMENDMENTS AND TRAN-
SITION RULES.
() ArPLICATION OF AMENDMENTS.—The
amendments made by—
(1) section 4 shall apply to all proceedings

pending on or commenced after June 8, .

1989;
(2) section B shall apply to all proceedings
pending on or commenced after May 1, 1989;
(3) section 6 shall apply to all proceedings
fendlns on or eommeneed after June 12,
989;
(4) sections 7(ax1), 7(b), 8, 9, 10 and 11
shall apply to all proceedings pending on or

commenced after the date of enactment of

this Act;

(5) paragraphs (2) through (4) of section -
“T(a) shall apply to all proceedings pending
- on or commenced after June 12, 1989; and .

(8) section 12 shall apply to all proceed-

:na pending on or eommeneed after June
5. 1989. .

(b) TRANSITION RULES.— ’

(1) In GENERAL.—ANy orders ent.ered by 8
court between the effective dates described
in subsection (a) and the date of enactment
of this Act that are inconsistent with the
amendments made by sections 4, 8, 7(ax2)
through (4), or 12, shall be vacated if, not
later than 1 year after such date of enact-
ment. 8 request for such relief is made.

(2) Secrion 6.—Any orders entered be-
tween June 12, 1989 and the date of enact-
ment of this Act, that permit a challenge to
an employment practice that implements a
litigated or consent judgment or order and
‘that is inconsistent with the amendment
made by section 8, shall be vacated if, not

later than 8 months after the datle of enact-

ment of this Act, & request for such relief Is
made. For the 1-year period beginning on
the date of enactment of this Act, an indi-
vidual whose challenge to an employment
practice that implements a litigated or con-
sent judgment or order is denicd under the
amendment made by section 8, or whose
order or relief obtained under such chal-
lenge is vacated under such section, shall
have the same right of intervention in the
case {n which the challenged litigated or
consent judgment or order was entered as
that {ndividual had on June 12, 1989.

(c) Pxr1op or LaMrTaTIONS.—The period of

limitations for the flling of a claim or
charge shall be tolled from the applicable
efiective date described in subsection (s)
untl] the date of enactment of this Act,ons
showing that the claim or charge was not
filed beceuse of a rule or decision altered by
the amendments made by sections 4, 6, 7
(aX2) through (4); or 12,
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>rd with & lengthy and detailed
___itation of the terms of the bill.
However, 1 would Mke to highlight a
few significant points.

First. In Patterson versus McLean
Credit Union, the Court reached the
astounding canclusion that the Recon-
struction-ers civil rights statute (42
U.8.C. 1981), which bars intentional
dierrimination in contracts, pertained
( 7 to the formation of contracts and
not to any conduct occurring thereaf-
ter. Thus, in the employment context,
the Court held that racial barassment
on the job and other forms of pasthis-
ing discrimination were not prohibited
by that act. The Civil Rights Act of
1990 amends section 1981 to reaffirm
that the right to make and enforce
contracts includes the enjorment of
all the benefits, privileges. t 3 and
conditions of the contractual relation-
¢" ") This is all the more significant
L. 1use section 1981 is the only Feder-
a latute which bars race discrimina-
t____ in employment by the 3.7 million
employers with fewer than 15 employ-
ees. Thus, absent this restoration, and
despite the existence of title VII
(which governs only larger employers),
a sizable population of employees
would be without this vital Federal
protection. To those who contend that
State law provides coverage for such
employees, I must respond that the
hodgepodge of State tort and/or
wrongful discharge actions is not an
ac oate substitute for Federal pro-
te...on. The happy accident of State
residence should not be the factor de-
termining the measure of protection
:’n ~nployee will receive in 80 vitat a

-

Second. The Court's decision in
M-~+~in versus Wilks reversed the long-
st1 ing and judiclally accepted doc-
trine of Impermissable collateral
attack. By application of this doctrine,
courts prevtously have permitted court
o1 - »d or consentual settlement de-
Crvwo to have finality after allowing
ample opportunity for affected per-
sons to challenge their formulation on
a before-the-fact basis. However, once
such challenges had failed, or the duly
no*‘'ed potential challengers had
fal to come forward, the doctrine
would bar the raising of subsequent
disputes about the operation of the de-
crees. The Wilks decision reversed this
trend and allowed persons who had sat
on their rights while a decree was
being approved by the district court to
attack it later in a separate lawsuit.

While it does ot specifically reinstate
the impermissible collateral attack
doctrine, the Civil Rights Act of 1990
achieves a similar effect by mandating
. that notice be given to persons whe
might be adversely affected by & pro-
posed court order, and guaranteeing
them a reasonable opportunity to
challenge the order before it is insti-
tuted. Subsequent lawsuits challeng-
ing the court order would be barred
except under the same unusual cir-
cumstances; (for example, fraud, collu-
sion amk of subject matter jurisdic-
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tion) which previously were accepled
as exceptions to the doctrine. Thus,
the interests of all parties are pre-
8 g in a context which provides for
the due process rights of notice and
opportunity to be heard. Accordingly,
despite the protestations to the con-
trary which undoubtedly will be
raised, none will be denled their day in
court as a result of this legislation.
Third. We can alse expect the de-
tractors of this bill to rail against the
fmposition of a statistical standard of
discrimination which they contend
will result in the legitimizatfon of
quotas. We have already heard it
stated on the floor of the Senate that
this will be the inevitahle result of
that section which deals with the

Court’s decision in Wards Cove versus *

Atonio. However, this assessment is in-
correct, for the act specifically makes
clear that it does not affect or change
the law governing affirmative action
and does not mandate quotss in any
fashion. All that is intended by the
framers of this provision and, we be-
lfeve, all that is accomplished therein
is the restoration of the Griggs versus
Duke Power rule that once a plaintiff
has proven an employment practice
produces a disparate impact onr the
basis of sex, race, or other protected
category, the burden shifts to the em-
ployer to justify the practice on the
basis of business necessity.

Obviously, there are other portions
of the act which I have not chasen to
highlight here, These partake of both
the need to correct or reverse the in-
cursions made by the Court on the ex-
isting body of civil rights law; (for ex-
ample, reaffirming that mixed motive
discrimination fs still unlawful dis-
crimination [Price Waterhosuel and
that civil rights laws are to be con-
strued in a fashion which furthers,
rather than hinders the objectives of
equal opportunity), as well as the
desire to strengthen the protections
provided under those law; (for exam-
ple, equalizing the remedies available
to women and religious, ethnic and
racial! minorities, extending the stat-
ute of limitations and assuring that
job discrimination victims will be able
uto obtain sdequate legal representa-

on).

In these times when so many of the

-world's injustices are beginning to be

addressed forthrightly am openly:
when walls are coming down in east-
ern Europe and the doors of political
prisons are being swung open in south
Africa; now s no time for this Nation
to backtrack on the civil rights prom-
fses it has been in the vanguard
making. I have previously stated that I
believe the Supreme Court’s recent
rulings represent an effort to renege
on history and 3, for one, am more
than prepare to resist the effort.
Equsel employment opportunity is a
worthy objecitve for this Nation.
Whereas we have made great strides,
we have not reached our goal and we
must continue to strive onward. This
bill presents us with an opportunity to

February 7, 1990

do the right thing in this regard.
Thus, I exhort my colleagues; Iet's
continue to be the vanguard; let's do
the right thing; let’s give this legisla-
tion the prompt snd complete atten-
tion it so rightly deserves; let's pass
the Civil Rights Act of 1980.

Mr. METZENBAUM. Mr. President,
1 am proud to rise as an original co-
sponsor of the Civil Rights Act of .
1990. At the outset, I want to com-
mend Senator Kmnneny for his out-
standing leadership on this bill. This is
the latest example of his lifelong com-
mitment to make America s better and
fafrer Nation.

The fact that there is & crying need
for this legislation as we enter the
1990’s i3 a sobering reminder that we
are not moving £ wrd as Quickly as
we should be to ensure justice and
equality for sl Americans. In 1965, [
was privileged to join Dr. Martin
Luther King, Jr.s march in Selma.
One could not help but share his spirit
of optimism and commitment to jus-
tice for every man, woman and child in
our society. Those were heady days. A
year earlier, Congress had enacted the
historic Civil Rights Act of 1964. That
was & hard-fought victory—thousands
of Americans struggled, marched,
prayed and some even died to convince
Congress to protect the basic civil
rights of all people. One of these basic
civil rights is embodied in title VII of
the Civil Rights Act of 1964. That title
holds out the promise of equal em-
ployment opportunity for all workers,
regardless of race, creed, color, nation-
al origin or gender.

Twenty-five years later, despite sig-
nificant progress, that promise re-
mains unfulfilled. Women and minori--
ties still fight major hiring and promo-
tion barriers In our society. According
to recent Government statistics, on av-
ersge, a woman still earns some 30 per-
cent less than a man. Black and His-
panic workers earmn some 25 percent
less than white workers. Even when
women and minorities prove them-
selves at the highest levels of the cor-
porate ladder they face discrimination.
A major accounting firm recently
denfed a partnership to & woman
beause she was considered too “aggres-
sive” and her managers suggested she
stood a better chance if she would act
“more femininely.” A survey of black
corporate executives indicates they
feel frustrated and angry because they
are continually stymied and they have
not gained a level of acceptance from
their white peers.

Regrettably, the situation Is getting
worse, not better. The Supreme Court,
led by President Reagan's appointees,
has taken aggressive action to tum
back the clock om civil rights. In &
stunning series of 5-to-4 decisions an-
nounced last spring, the ncw majority
on the Court reversed longstanding
precedents and denied protection to
the victims of employment discrimina-
tion. : )







.
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The Civil Rights Act of 1990 Is
direct response to those decisions. It
sends a resounding message to the
Court and to the public: our march
toward a8 more fair and just Nation
will not be turned back. We must
quicke -~ “he pace of reform to stop,
once for all times, discrimination
and harassment against women and
minor’"" .

This & bipartisan initiative. Pro-
tectiny vil rights is not a political
fssue. & matter of justice and fair-
ness. _ __ equal employment opportu-
nity is also an economic necessity if we
are ¢ emain competitive in the
world. the Labor Department has
reported, the demographic trends indi-
cate that women and minorities will be
the fastest growing segment of our
work force. Irrational barriers to em-
ploymr ° and promotion, based on er-
roneo.... .tereotypes, cannot be tolerat-
ed. We s a nation, cannot afford to
exclud. .ny workers as we strive to
remain competitive.

Opp nts of this initiative will at-
tempt .. downplay the significance of
the Supreme Court decisions. But the
impac ! these decisions is devastat-
ing. ¥_. example, in the Patterson
case, the newly constituted majority
dramatically narrowed the scope of
section 1981. That is one of the land-
mark statutes enacted immediately
after the Civil War to enable newly
freed slaves to enjoy the full rights of

citizenship. The Patterson decision de-,

clared that section 1981 could not be
used to remedy intentional racial dis-
crimii “‘on or harassment that occurs
on th >b. The impact of Patterson
has been sharp and swift: in the 6
months since the decision was an-
nounced, lower courts, relying on Pat-
terson, have dismissed nearly 100

pending, intentionsl racial discrimina-.
© er's employment practices had a dis-

tion cases.

The decisfon {n Wards Cove versus
Atonlo represents another stunning
example of unwarranted judicial activ-
ism. That decision was particularly
disturbing because the majority, in a
case where the facts pointed to the
worst ~ ‘nds of institutionalized dis-
+ crimir...jon, reached out to repudiate
~ . 8 settled area of the law. Nonwhite
». employees were challenging an em-
ployment system that, according to
dissenting Justice Stevens, resembled
8 “plentation economy” complete with
racia egregated housing and dining
. faclli . Despite these egreglous cir-
cums....ces, the majority ignored the
plight nf these workers and effectively
+ guiter the established precedent in
i this area. In particular, the majority
° rejec the 1871 unanimous decision
. Inth riggs case, a decision authored
k. by C__ [ Justice Burger. Earlier this
i year, I introduced S. 1261, the Falr
: Employment Reinstatement Act, to re-
k. Instate the law set forth in the Griggs
i decision. I am pleased that the Civil
. Rights Act of 1990 incorporates fully
. - the provisions of the Fair Employ-
f* men einstatement Act.

v
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We have already scheduled hearings
in the Labor and Human Resources
Committee on this important matter.
Make no mistake, we intend to push
forward with the legislation this year.
I urge all of my colleagues, on both
sides of the aisle, to support this bill
80 that the victims of discrimination
will receive the protection of our laws
to which they are entitled. The Civil
Rights Act of 1990 is landmark legisla-
tion. Its passage will bring us closer to
the day when there is full equal em-
ployment opportunity for all Ameri-

cans.
Mr. HATFIELD. Mr. President, 1
rise today In support of the Civil
Rights Act of 1990. I am pleased to be
an original cosponsor of this impor-
tant legislation and look forward to its
prompt passage.
_During the 1988-89 term, the 8Su-
preme Court issued a series of unfor-
tunate decisions that cut back on the

‘gcope and effectiveness of various civil

rights protections, particularly those
protections applicable in employment
discrimination matters. The Civll
Rights Act of 19890 would essentially
overturn those Supreme Court deci-
sions.

Specifically, this act would do the
following:

First, it would restore the prohibi-
tion against racial discrimination in
the making and enforcement of con-
tracts. The act reaffirms that “the
right to make and enforce contracts”
includes the making, performance,
modification and termination of con-
tracts, including the enjoyment of all
benefits, terms, and conditions of the
contractual relationship.

Second, the act restores the burden
of proof of unlawful employment prac-
tices In disparate impact cases. In
other words, it restores prior law tha
once an employee proved an employ-

criminatory effect, then the employer
must prove that such practices were
based upon business necessity.

Third, the prohibition against im-
permissible consideration of race,
color, religion, sex, or national origin
in employment practices would be
clarified. The law would be amended
to provide that as a general rule an
employer may not use race, religion,
gender, or ethnicity as a motivating
factor in employment decisions, re-
gardless of whether. such discrimina-
::on is accompanied by legitimate mo-

ves.

Fourth, the act would facilitate the
prompt and orderly resolution of chal-
lenges to employment practices that
carry out litigated or consent judg-
ments or orders. Those who might be
adversely affected by a proposed court
order would be given the opportunity
to be heard prior to the entry of the
order. Once an order is entered, how-
ever, challenges would generally not
be allowed.

Finally, a damages remedy for inter-
national discrimination would be
added.
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Mr. President, 1 commend my col-
leagues for their efforts in producing a
comprehensive bill that reaffirms Con-
gress’ commitment to meaningful clvil
rights protections. The majority of the
current Supreme Court, with its
narrow Interpretations of our civil
rights 1a' seems to lack the neces.
sary comu...ment. It is up to Congress,
therefore, to restore and strengthen
the legal protections necessary to
ensure equal employment opportunity
for all. The Civil Rights Act of 1990
would do just that.

Mr. SIMON. Mr. President, 1 am
pleased to be an original cosponsor of
the Civil Rights Act of 1990. All Amer-
icans, as part of our birthright as citi-
zens of this great Nation, should have
equal opportunity to obtain a fob, and
should have equal opportunity for pro-
motion and advancement once on the
job. Today, more than ever before, our
Nation must utilize the talents and
productive capacity of all of its citi-
zens in the work force, particularly
that of minorities and women who fre-
quently face the greatest barriers to
employment opportunity.

Unfortunately, decisions reached by
the Supreme Court last year put into
place procedural and substantive road-
blocks that serve to undermine the
protections that Congress intended to
be available to minorities and women
under title VII of the Civil Rights Act
of 1964. The recent Supreme Court de-
cisions reflect & major shift away from
equal employment rights established
more than & quarter century ago when
title VII of the Civil Rights Act was
enacted.

Title VII has been an Important
weapon in the Natjon's arsenal to
eradicate discrimination in the work-
place. As a result, women and minori-
ties are integrated Into the work force
and have made major inroads where
overt discriminatory practices once
presented insurmountable barriers.
But, the job is far from over. More
subtle and intangible forms of bias
still surface all too frequently in the
workplace,

Last year, the Court changed fts
course drastically, narrowing the
reach of title VII in ways that I be-
lieve Congress never intended. These
decisions have already made it far
more difficult for victims of bias to
prove civil rights violations not only of :
title VII but also of section 1981, a
long-established civil rights act guar.
anteeing equality in thie making and
enforcement of contracts. The protec-
tions that remain are not sufficient to
provide women and minorities the jus-
tice that s their due. These recent de-
clsions have, in effect, left many vic.
tims of discrimination with only
hollow protection under title VII and
section 1981.

It is now up to Congress to correct
the mistakes made by the Court last
year and to signal our clear intent that
discrimination against women and mi-
norities—no matter how unintentional


















































































direct appeal in the highest court of the state and whose
convictions have otherwise become final for state law purposes;

(2) Establish criteria based on integrity, experience
~-nd demonstrated professional competence to guide the recruitme: -
and selection of counsel for appointment;

(3) Establish and fund a scheme to compensate counsel
for their services and to reimburse them for the expenses‘of
litigation in connection with the state phase of post-conviction
review;

(4) Vest the authority to appoint counsel in the Chief
“istice of the highest court of the state; and

(5) Authorize the Chief Justice to establish an office
and to appoint such personnel as deemed necessary: (A) to assist

n the identification of qualified counsel who would be willing
to accept appointment to represent prisoners under capital
;entence in state and federal post-conviction review proceedings
and (B) to monitor the legal representation provided to the
~~jsoners to assure that all filing requirements and deadlines
are met.

(c) wWhen the Chief Justice of the highest court of a state
appoints an attorney as provided in subsection (b), he shall
enter an order of appointment specifying an effective date

herein and make the order a part of the public records of the
court. He shall send a certified copy of the appointment order
to the person or persons appointed to represent the prisoner

under capital sentence and advise them of the existence of this



- _bchapter and their responsibilitieé under it. In addition, he
*1all give notice of the appointment order to the following
persons or officials:
(1) the Attorney General of the state;
(2) the trial judge who presided in the court of
« nviction;
(3) the clerk of the court in the court of conviction;
(4) the district attorney who prosecuted in the court

of conviction; and
(5) all counsel known to the Chief Justice to have

presented the prisoner at trial or on direct appeal.

COMMENT: This section establishes the scope of the entire

gislative proposal. The subchapter is triggered by the
. pointment of counsel pursuant to a mechanism described in
subsections (b) and (c). Regardless of whether a tate uses the
statute or rule of court approach -- the latter may be
-—-oblematic -- the mechanism for appointment of counsel is
-.Jbject to judicial control through the authority of the chief

stice of the highest court in the state. Centralizing

thority at this level should enable a state to identify and
...ep track of attorneys willing and able to provide
representation in death penalty cases better than would be true
if this authority resided at the trial court level. It also
should provide better oversight of attorney performance and
facilitate judicial discipline if attorneys fail to discharge

eir responsibilities in a timely manner. Subsection (c) lays
vut some of the formalities of the appointment procedure mainly
so that the starting date of the 365 day time period described in

rction 2258 will be clear, on the public record, and known to
-1 attorneys and court officials who have had involvement in the
c..se or who might be involved in post conviction proceedings.

One issue not addressed in this or any other section is
ether there needs to be a procedure by which a state can know
advance that its system for the appointment of counsel in
st-conviction review proceedings is acceptable. A related
estion is whether it is sound to let each state draft its own
andards for compliance with section 2256? Another issue
volves a basic assumption underlying the entire subchapter. 1If

3



e state complies with section 2256 and makes counsel available
a state prisoner under capital sentence, the expedited post-
nviction review procedures apply to all death penalty cases in

e jurisdiction even if some inmates elect to have other
lunteer counsel or can afford to retain counsel. 1Is this
sumption sound? If so, should it be made explicit?

-~ «cotion 2257. Mandatory stay of execution; duration; limits on
stays of execution; successive petitions

(a) Running from the effective date of the order appointing
counsel pursuant to section 2256, any order or warrant setting an
execution date for a state prisoner under capital sentence shall
be subject to automatic stay upon application to any court, state
or federal, that has jurisdiction over the subject matter. The
application must recite only that the state has invoked the post-

ynviction review procedures established by this subchapter and
that the scheduled execution is subject to automatic stay.

(b) ™Me stay of execution authorized by this section shall
remain in effect throughout all stages of post-conviction review,

icluding any time period during which a case is ) 2ding for
consideration or disposition before the United States Supreme
Court. It shall expire automatically if:

(1) Counsel for the state prisoner fails to file a
habeas corpus petition in the proper federal district court
--1thin 365 days of the effective date of his appointment under
section 2256.

(2) Upon completion of state and lower federal court

>st-conviction review, the Supreme Court has had the opportunitv

* > consider a petition for certiorari and has either denied the
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