A ;’ Washington and Lee University School of Law
Washington and Lee University School of Law Scholarly Commons

Powell Speeches Lewis F. Powell Jr. Papers

10-22-1964

Seminar on the Need for Education About Communism

Lewis F. Powell Jr.

Follow this and additional works at: https://scholarlycommons.law.wlu.edu/powellspeeches

b Part of the Educational Methods Commons, Education Law Commons, International and Comparative
Education Commons, Law and Society Commons, Legal Profession Commons, Other Education
Commons, and the Other Law Commons

Recommended Citation
Lewis F. Powell Jr. Papers, box 120/folder 13

This Speech is brought to you for free and open access by the Lewis F. Powell Jr. Papers at Washington and Lee
University School of Law Scholarly Commons. It has been accepted for inclusion in Powell Speeches by an
authorized administrator of Washington and Lee University School of Law Scholarly Commons. For more
information, please contact christensena@wlu.edu.


https://scholarlycommons.law.wlu.edu/
https://scholarlycommons.law.wlu.edu/powellspeeches
https://scholarlycommons.law.wlu.edu/powellpapers
https://scholarlycommons.law.wlu.edu/powellspeeches?utm_source=scholarlycommons.law.wlu.edu%2Fpowellspeeches%2F28&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/1227?utm_source=scholarlycommons.law.wlu.edu%2Fpowellspeeches%2F28&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/596?utm_source=scholarlycommons.law.wlu.edu%2Fpowellspeeches%2F28&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/797?utm_source=scholarlycommons.law.wlu.edu%2Fpowellspeeches%2F28&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/797?utm_source=scholarlycommons.law.wlu.edu%2Fpowellspeeches%2F28&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/853?utm_source=scholarlycommons.law.wlu.edu%2Fpowellspeeches%2F28&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/1075?utm_source=scholarlycommons.law.wlu.edu%2Fpowellspeeches%2F28&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/811?utm_source=scholarlycommons.law.wlu.edu%2Fpowellspeeches%2F28&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/811?utm_source=scholarlycommons.law.wlu.edu%2Fpowellspeeches%2F28&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/621?utm_source=scholarlycommons.law.wlu.edu%2Fpowellspeeches%2F28&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:christensena@wlu.edu









































































2,

1905 that the need for action at the national level was
recognized. The President of the American Bar Associa-
tion, Henry St. George Tucker of Virginia, then called

for:

"A broader inquiry whether the ethics of

our profession rise to the high standard

which its position of influence in the

country demands.''*

A Committee was appointed to consider '"the
advisability and practicability of the adoption of a
code of [ ofessional ethics by this Association''. The
Committee, with Mr. Tucker as Chairman, initiated a
study which resulted three years later, in 1908, in the
adoption of the original 32 Canons of Professional Ethics.

In 1928, Canons 33 through 45 were added.
Canon 46 was adopted in 1933, and Canon 47 in 1937. 1In

subsequent years the need for a general re-evaluation

and perhaps revision of the Canons has often been suggested.*

=25 apa Rep. 299, 383 (1905).

**The ABF, upon request of the ABA Board, made a study
of the need for revision in 1955-58 and by a divided
vote concluded that a broad revision was needed.






since 1908. An ABF study committee has said
that these changes ''make unreliable (many) of
the assumptions upon which t : original Canons
were based.*

In the half century since 1908,
there have been striking changes in the role
of government, in federal and state relation-
ships, and in social, business and economic
conditions. These and other changes have caused
major evolutions in the practice of law and
in responsibilities of lawyers.

In 1908 the typical lawyer was a
general practitioner, usually alone, who divided
his time between the courts and a family type
of office practice. There were few large

law 1irms, few corporate legal departments,

~xeport, special Committee of ABF, June 30,
1958, p. 10.



and lawyers in government we¢ = limited in number.

There was o income tax law; few relevant Federal
statutes and regulations; virtually no administrative
law; no great body of corporate law practice; and,

with the automobile little more than a gleam in the

eye of Her y Ford, the flood of tort litigation was yet
to come.

As remarkably flexible and useful as the Canons
of Ett :s have proved to be, the time has come to recon-
sider them in light of these vast changes in the practice
of law.

They also require re-examination in view of
the increasing recognition of the public responsibilities
of our profession.

The Canons have been described 3 an articu-
late expression of the ''cor :ience of th¢ »>rofession
in the 19th and 20th Centuries.''* We mu: be sure that
they now conform to the conscience of th¢ »ar in the
mid and late 20th Century.

“HGESE, The Growth of American Law: The iwmakers,
329-330 (1950).
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some 27% of ¥’ 3souri lawyers think that perhaps half
of tt ir fellow lawyers fail to live up to the Canons.

Along the :same lines, a study in New York
City concluded that more than 207% of the city's lawyers
""persi :ently breached Canons of Professional I 18,k

Surveys of this kind do not purport to be
scientific, and one may doubt whether persistent or
deliberate violations approach the percentages which have
been mentioned. But few lawyers in the active practice
doubt that there are significant violations or that
grieva :e. procedure is far less effective than it
should be.

A compilation of disciplinary action for the
seven-year period ending with 1962 indicated an average
of or” 7 68 disbarments per year. The number suspended
was not significantly greater. Dean Blythe Stason,
with typical restraint, commented that in a .country of
some 285,000 lawyers ''the number subjected to discipline
is rem: kable small'',**

3 _ime magazine, January 10, 1964.
*%Stason, Disbarments & Disciplinary Action, 49 ABA

Journal 270 (March 1963).



8.

In son /hat the same vein Professor Jerre
Williams, addressing the Association of An ican Law
Schools last winter, is quoted as saying: '..e best way

> attain better ethics in the law profession is to have
a few good disbarments.''*

It may well be true, as many think, that
grievance committees and courts tend to be unduly lenient
in grievance cases. There should indeed be stricter
enforcement of ethical standards and a more vigilent
concern for the public interest. While no one wants
punitive action, it must be remembered that the bar has
‘the privilege of disciplining itself = to a greater extent
than other professions or callings. This imposes a higher
responsibility and one which the bar must discharge with
greater fidelity.

But the problem is too complex to be remedied
simply by resolving to increase the number of disbar-
ments and suspensions. The principle of a "fair trial"

surely applies as much to a lawyer threatened with

=rime, January 10, 1964.
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Although the form and content of the Canons
are of the utmost importance, it must be remembered that
the Canons are not an end in themselves. Quite obviously,
their purpose is to encourage and help maintain a level of
ethical conduct appropriate for a learned profession. 1In
view of the nature and responsibilities of the legal pro-
fession, it is not too much to say that its ethical and
moral standards must be higher than those of any other
calling or profession - with the exception (in a vastly
differe : content) of the ministry. As Ross L. Malone
(former President of the American Bar Association) has said:

"It (legal profession) presupposes a better

developed moral awareness, and in day to day

practice presents more occasions requiring

resort to conscience in arriving at a

decision, than any other (profession).''*

Judge George Sharswocod published his famous

treatise on Professional Ethics in 1854. He spoke of

the legal profession as follows:

~maitone, Tucker Lecture, Washington and Lee University
(Volume 3) p. 123 (1960).
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is now generally considered that the teaching of legal
ethics is a necessary step in the education of a lawyer.

Indeed, the importance of thorough courses
on legal ethics can hardly be over-emphasized. Nor
should they be confined solely to a study of the Canons
of Ethics, as this approach is far too restrictive. The
need is for broadly based courses dealing with both ethics
and the professional responsibilities of a lawyer.
Happily, this need is gaining increased recognition in
our law schools and in the profession generally.*

The ethical standards of our profession can
also be improved by stricter admission policies. The
law schools themselves, in admitting students, must give
increas 1gly careful attention to moral and character
qualifications. The obvious difficulties in making
“dee: r°"§1 Fthirg and Prof~-~7onal Responritility,
publishea by tne american Bar roundation (lY%os). This
study indicated that 77% of the approved law schools
now offer some formal training in professional responsi-

bility (including ethics), and in most of these schools
the course is required for graduation.
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evaluations in this delicate area should not preclude

a conscious effort to eliminate, at this point, appli-
cants whose records suggest the absence of the character
qualifications so essential to being a lawyer.

There is of course a second chance to eliminate
undesir: les, namely, upon application for admission to
the bar. But by this time it is even more difficult
to identify objective reasons for disqualification of
one who has attended or graduated from law school.

I have perhaps said enough to indicate the
vast complexities of maintaining the desired level of
ethical conduct. This is especially true in America
where responsibility for admission standards and dis-
ciplinary action is dispersed among 50 states. But the
difficul ies of the task merely mean that the bar at all
levels, including the teaching, practicing and judicial
branches of our profession, must be even more deter-

mined to accomplish improvement.
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Before concluding, you may be interested in
a word ¢ )Hut the composition of the new ABA Cc itte
Its chairman is Edward L. Wright, distinguished former
Chairman of the House of Delegates. Without under-
taking { mname the other 11 members, I can say they are
broadly representative of the profession: They include
two former judges (Mr. Justice Whittaker); two past
Presider s of the ABA; two widely known members of the
teaching branch; the present and one past chairman
of the ABA Ethics Committee. Indeed, each amber has
a reputeé ion beyond his own state.

It is contemplated that the Committee, in
its deliberations, will rely on the accumulated experience
of state bar ethics and grievance committees, as well as
that of he ABA Committees and Sections. In view of
its i portance and scope, it is expected that the
project will require at least two years.

Now, a final word: For centuries, lawyers

have prided themselves on ethical :andards which we
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have tho :ht were the highest - self proclaimed and
self enforced. Although lawyers will agree that there
is real justification for this pride, I suspect that
with pride as come a certain amount of complacency.

is thus appropriate - indeed, essential
in my view that we take a fresh, over-all look at
the ethics f the bar, and especially at the extent to
which the ofession recognizes its unique responsibility
to insist on compliance with high standards. If we
pursue t | with diligence - and discipline - we may

refre~h 1 refurbish the honor of being a lawyer.
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