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FFECTIVE CO:27INICATION ~ A NECESSARY SKTLL

Whea Dean Figg and Frank Gary invited m: to ©ziin
this speech, I was fnitially under the impression t:zt the
sudience would be limited to the Senior Class in the Lew
School. I was then thinking of talking tonight quite in-
formally sbout the problems which beset the young Jeuyes
during his first year or two of practice. This vhs 3
confor:mg thought because every older lavyer delighks fa
reniniscing about the problems he faced (azd, ¢f course

- mastered) when he came to the Bsr.

But as I was contemplating this kind of tclk
vith anticipation, a letter csme advisirz me - tactfully
but quite £irmly - that the sudience would inciude lovcly
ladies and distinguished judges and lawyers, and would Lo
fa;: too sophisticated for an evening of fatherly advice
to epprentice lawyers.

This unsettling news dispelled my cozplzcency,

and put me to work trying to find a subjcct that might .
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interest both the freshman law student and the deans of .
your Bench and Bar.
There is an intriguing chapter in the history
of the University of South Carolina, by Dr. Lollis, ecatitled
“The Cult of Oratory''. This chapter tells the story of
your Clariosophié and Euphradisn Societies « which cvidently
had a.profound influence in the 1life of your university.
In speaking of these socleties, Dr, Hollis said:
| "No accomplishment was more highly respected
in the old South than oratory. . . . Innumereble
fluent congues were cultivated and many a
prominent career in state and nationzal
politics had 1its origins within thc wells of
these noteworthy . . . societies,"
The first president of the Unilversity of South
Carolina, Jonanthan Maxcy, 18 quoted as saying: |
"Whatever the test in other lands, hcre (in
" South Carolina) a man must speak, &nd speak wall,
if he expects to acquire and meintain a permanent
influence in society."* |
I must say that I hope you do not £pply such high:
standards to a visitor from Virginia. Indeed if there had

01118, | gntversitz of South Carolina, Vol. 1, Chapter XIII,

P 2%,
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been 8 full d;sclocura of the standards which prevail here,

' x‘mld not have had the temerity to speck in these halls.

-‘.' . )ut st least your great tradition of emphasis upon the power

of effective gpcech has suggested a subject for mc this cvcning.
All of this reminded me of & speéch nade a few ycai:s

| I.so to the Virginia sf;ate Bar Association by !-1;“"‘ Dowl Copyker
on “The Art: of Advocacy". He delivered this after a long
'cocktau hour and sumptuous dinner at the Greenbrier. The

pext day, I joined with several of my brothers in discussing

what we had learned the evening before on the art of advocécy. _
'E;e concensus was « very little. But we all agreed that kr.
s:ryket had made a cherming and ingrati.atin" address. May
" 1 quote his opening paragraph:
"I see before me hore the proud heirs of a
great tradition and a gi'eat history; sue story
of your coastal plan, your Picdront Platcau, and
your vast Appalachian Mount =n ptov;l.nce is a gallant
and a glorious one. With 1 always will be ticd
- dmperisheble memories of he ism and sacrifice,
the record of brave men and ‘omen without whose
unconquersble convictions and brave decds there

could have becn no United States of America."™*

) {: #Reports of Virginie State Bar Associatton, Volume LXV,
1954. Po 2380
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Mr. Stryker's speech went on in this véin for

: m thirty or forty minutes. By this time he had con-

‘iﬂmd the prodiléctions of the audience that Virginia

f was the greatest state, that our ladies were the most

- Shwtiful, our lawyers the best, and our judges the wisest.

'He had won us more with his oratory and charm than by his
.. logic or profundity. He had demonstrated the art of

_'t | sdvocacy, rather than expounded -it.

There are few such orators left today. The

"m 48 less colorful than it was in fo x years, but

ihe requirements of practicing law are far more exacting
‘than they were when advocacy was synonémous with oral
arzzmenﬁ in court, and eloquence - in the classic sense

of a Demosthcnes or a Cicero - was considered a lawyer's
highest talent. Today, the well rounded lawyer must be
far more than an orator. Ome of his essential capabilities
n.xst be the capacity to communicate effectively without
oratory. And here 1 use the term “communicate" in the

. broadest sense of conveying ideas and information by the

% written and spoken word.




~ attribute of the good lawyer.
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The lawyer's end product is service to his

client. This service may be as dramatic as representation

.4n the sensational jury trial, or as prosaic as writing

a deed., It may be in the giving of verbal advice in the

privacy of a lawyer'a office; in the conducting of a labor

B negotiation; in appearing before a legislative committee

or administrative tribunal; or in the writing of a simple

contract or a complex corporate mortgage. There is no

end to the examples which could be given of the ways in

vhich a lawyer renders service. While infinitely varied
ora snmman Adanaminatnr ig the necessity of commnicating
{deas or information - by the written or spoken word.

It is, therefore, not too much to say that the
power of effective communication is an indispensable
Indeed, without this powe:
in substantial measure, it is difficult to be a lawyer.

‘ -The most glamorous form of communication is -
and always has been - oral advocacy before a jury or a

court. -’ Although the style of courtroom advocacy has

~significantly changed, its purpose remains the same = to

persuade judge or jury of the justness of the client's
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W couse. The history of Anglo-American law is happily

o | embellished by the names of lawyers who won renown as
‘advocates. I will, selectively, mention a few vhose names

will 1ive as long as there is freedom under law.

ferhaps the greatest advocate who ever practtcec!

E  at the Enéli_ah Bar was Thomas Freal-dng, A scotsman, who

Mtod the Bar from .1778 until he became Lord Chancellor

28 years later, Erskine made his reputation as defense

counsel fighting for such causes as the right of f.ai;_

trial, independence §£ Juries and freedom of the press.

:c should encourage young lawyers that Erskine's first

. speech, delivered as one of five defense counsel before

£ Lord Mansfield in Westminster Ball, assured him of fame

: "and fortune almost instantly.*

#Captain Baillie's Case (a trial for criminal 1libel),

Lord Birkett spoke of Erskine‘s fame as follows: "There
 was a time, as the Eighteenth Century closed, when Erskine's
;. - name was on every lip as the fearless defender of the

. citizen's rights; and he was hailed as the savior of his

" country. Bonfires were lit in every part of the kingdom

= 4n his honor. After some of his great victories in courts,
.-~ his horses were taken out of his carriage by worshipping

g erowds and he was drawn in triumph through the strects

¥ of London." Lord Birkett, Six Great Advocates, Penguin
& . Books, Ltd., 1961, p. 82.
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Erskine's talent with words, even before he
A cm to the Bar, attracted the attention of Boswell. In
: hll Life of Tohnson, Boswell wrote of Erskine:
“"There was a young officer inm the regimentals
of the Scots Royal Guards who talked with a
vivacity, fluence and percision so uncommon
that he attracted particular attention."
Lord Birkett, a distinguished advocate in his
'.m right, described Ersl'tine'o qt_;ali.fiu as follows:
“Erskine set new standards of advocacy. Until
his day there were few graces of rhetoric .
exhibited in King's Bench court is strength
- 1law in presentation. The clear statement of the
facts, vhich 1is the firqt requirement of modern
advocacy, was always observed bﬁ Erskine; and he
combined with persuasive presentation of the facts,
& clear and compelling view of the conclusions to
which he desired the court to com¢c At a time
.o when the bullying of witnesses was a common practice,
" Erskine was always courteous and good-humoured. He
united cogency and lucidity; and though his style
of oratory may be unsuited to modern esrs, being
- too ornate and too prolix, it was pexrfectly

. adapted to the age in which he lived."*

: *Iaord Barkett, 8ix Great Advocates, Penguin Books, Ltd.,
,1961' p. 90.
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There are many other English bt _[sters whose

‘ , ‘ ¢ fames a8 advocates will long endure.®* But I shall only
_ - mention Sir Edward Marshall Hall, who 18 known to many
- American lawyers through the work of his brilliant blographer,
.. gaverd Marjoribanks, Marshall Hall was born in 1858, was
i called to the Bar by the Inner ‘remple in 1883, and for some
brty years was perhaps the leading defense lawyer in
criminal causes at the English Bar. He is described by
v :pr.d Birkett as follows!
- "He had almost all the qualities that go to
‘make the great advocate. He had sympathy
and understanding; he could enter fully into
‘the 1lives of other people ahnosf. naturally;
he had fire and passion and zeal; he was
-drmtic.. and histrionic; he could speak simply
and most attractively to ordinary pcople; and,
s 'u his outstanding quality, he could rise to
heights of pure eloquence and sway the hearts
and minds of men, "

%These include Sir Patrick Hastings, Sir Edward Clarke,
8ir Rufus Isaacs, Sir Charles Russell, Sir John Simon,
~and more recently. Lord Birket:.

A %Aord Birkett, Six Creat Advocates, Penguin Books, Ltd.
:_3_ 1961. po 100



It has Blso been said that Hall's remarkable

kmowledge of human nature was an even greater assct than

: - his superb eloquence. But he had his serious weaknecsses.

He was not & profound student, and would mnot study thc law,
He had a violent temper, and often ,_arreled unnecessarily
vil:h Judges. These weaknesses no doubt deprived Hall of
the reward of most great English advocates = a position
on the Bench. His name and fame will, nevertheless, occupy
By | t&rm.t place as one of the greatest trial iswyero of
' his age. '
These leaders of the English bar have been fully
| intched at eomparaBIa times in America. And here in
South Carolina the name of John C. Calhoun obviously heads
the list. Although he is remembered primarily as a
ltitesm rather than a lawyer, Calhoun expounded ché South's
'-viewpoint with a force and eloquence which assured him
personally - despite the rejection of his viéws - a8 place
o.f istinction in our history.

Calhoun'e great antagonist in the Senate was
Dar#~? tr-t-+-=, who must be included among the leading

- advocates of all time.*®

‘*Ihe Senate recept;ion room contains the portraits of only

five senators selected in 1957 by the Senate as "five out-
standing persons who have served as members of the Senate
since the formation of the Government." Both Calhoun and
Webster are among the five, joining Clay, LaFollett: and Taft.
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Webster's renown is usually associated with the

v ,::7 ) th College case, in which his brilliant oral

R,

;‘cnmc extended for more than five hours. At least
.4 ,?;;n. sentence, striking for its simplicity, is familiar

k- ¢o all of us:

"It is a small college, and yet there are

those who love it."

F: - The real test of a lawyer's advocacy is whether
e

‘;:'b’ persuades the court or jury. And this persuasion may -

Load s

% ‘jn p far beyond the winning of a particular case. Under

' ,our comunon law system of judicial precedent, 1swrvere ag

well ma dndoae afron nlav alondflaant walan 2. .""“‘.ng
the our
F :»~ gonstitutional law is a striking example. Professor Freund
:has said

' R
=y
Ou g

.. s
LY, .

-

I"Every schoolboy knows how large a part

& ' - ‘of Daniel Webster's arguments before the

Supreme Court found their way into the

opinions of Marshall. . . ."¥,

Webster himself was not unaware of this influence.

sAfter the decision in Gikt+nns v. ~~den, in which Webster

“%Paul A, Freund, On Understanding the Supreme Cov~+, Little
: Irown & Co., Boston, 1950, p. 79. :



10.
was “.counsel with William Wirt, Webster comented proudly

5-
»

go s friend:

'v

N “The opinion of the Court, as rcndered by
TR the Chief Justice was little else than a

3y o _gecital of my argumont. The Chlef Justice
- told me that he had 1little to do but to
repeat that argument, and it covercd the
whole ground. And, what was & little curious,
he nover referrcd to the fact tha:: Mr. Wirt
had made an argument.‘''®

: Webster evidently performed better before

tho Supreme Court than he did on one occasion in South Carolina.

| It is said thlt vhen he addressed the Euphradian Society !.n

a7 © | |

| """ #Hq gave such & lackadasical performance his
suditors remarked that the youth who introduced

the famous npeaker made a better speech than
'Black Dan' himself."

rd ;"
1 i'.a;'f b
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- - fnother famous American lawyer of the 19t.h Century
. was . Although not as conspicuous a public
figure as Webster, Choate was at least as w;c}e_ly known as
& lavyer of extraordinary Abnuy.

l will nentton only one example of Choate's

tochni.quo as an advocate. 1In Shaw v. Worcestcr "~flroad,

‘ - he represented a bereaved widow suing for damages for the

death of her husband, killed at a railroad crossing. A

- \dtneu testified that the hugband was 1ntox1cated at the

__-.n, Supreme Court in U.S. History (rev. ed. 1937) pp. 610-61

,**Chude M. Fuess, in his biography (Rufus Choate, Minton,
- _‘_\Bnch & Cowpany, Rew York, 1928).
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tins of the accident, adding that he smelled whiskey on
the dying maﬁ'o breath. This enable Choate to displaf
‘his resourcefulness: -
"!This witness,' he cried, 'swears
that he stood by the dying man in his last
~ moments. What was he there for? Was it to "
administer those esalduities vhich are
ordinarily profered at the bedside of
Bying men? Was it to extend to him the
consoldtions of that religion which for
sighteen hundred yearb has comforted the
world? "No, gentlemen, no! He leans over
the departing sufferer, he bends his face
pearer to him,—and what does he do? What
does he do, I askl—Smells gin and brandy!''*
Having had some experience myself in the dis~
enchanting task of trying to defend railroads, I am te ;ed'
to say that the lesson of Mr. ..oate's tactics has not
been entirely lost on the present generation of plaintiff's

lawyers.

wLigude M. Fuess, F‘us Chc-*e, Minton, Balch & Company, ‘
New York, 1928, p. 107-168. .
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Perhaps the best known defense lawyer: in the

_early part of this century was Clarence Darrow. Although
1;13 reputation was not as broadly baaeq as a Webster or
a Choate, he was supreme in the difficult art of blending ~
psychology, logic and emotion into an argument. His
eloquent plea against capf*=! =~=f~tmacs ancend the lives
of Leopold and Loeb in th His  ©
‘concluding passage was 88 xoiiows?

"I am pleading for the future; I am pleading
for a time when hatred and cruelty will not
control the hearts of men. When we can
learn by reason and judgment, and by under-
standing and faith, that all 1ife s worth
saving, and that mercy is the highest
attribute of man,"*
) "It 1s fascinating to read and talk about the

exploits of these and other glants of the Bar., But it
| must be remembered that the practice of the law has
- chenead evaarly, even since the early decades of this

century, Rarely are court trials the pubiic spectacles

%yreaerick C. Hicks, Famous Americen ‘h_zy Snaarkeg, Wast
Publishing Company, St. Paul, 1v25, p. lUov.
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of goi-u.:r years. Nor is the successful modern lawyer -
wcn the specialist in litigation = likely to be a showman
' }'.,- ‘who :oliu primarily on forensics and capacity to sway the
.. -} :mttons of a iury. |
: The law has become 1nf1n1té1y more complex,
l.nd the presentation of facts has itself become an advancec
art. fbe highly skilled trial lawyer today is better
educated, works,harder, and presents his cases with greaterx
.:_.'-‘caro and system than ever before in the history of our
profesdon.
ﬁxis 18 not to say that advocacy is no longer

mortaﬁt. It simply takes a different form and, in the
broader asnca nf ssncadbe oo co—m o ot cts
there hss mever peen & time when effective advocacy was
q * _re important to success at the bar.'

~ Although I have been talking primarily about
ot"al advocacy in the courtroom, the average lawyer's daily
work is concerned with less dramatic forms of persuading
" g others,

- Even the trial lawyer is likely to spend almost

Ly - ~

an much time with the written word as in oral presentation.

B
2
LE
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At the trial court level, he must wrdte pleadings, instruc=
. tcions to the jury, motions, and trial briefs and memoranda.

| oﬂ appesl, there may be various petitions, and finally comos

-

" the (_Jellate brief.
With the.treud toward settlement rather than
&ul of cases, the presentation - both orally end in
Lci.ng - of settlement proposals and counter-proposals
u in 1tself a nev and exacting form of advocacy.
- In all of these functions, the lawyer is
prsctici.ng the art of persuasion. Judge Joseph C. But:cheson,
', ] Jr. has described this as one of the priceless skills of
..  our prqfessionz .
: | "How greatly fortunate o + o« 18 the
advocate who, in addition to having courage,
 character and resolution ,. and all the equip-
‘ment and skill with vhich study, training,
L« and discipline can provide him, is lucky
enough to be endowed with that priceless
ingredient, the power of persuasion. . . .''*
It is well to remember that the “power of persua-

;if.ion,“ both orally and in wr:lt:lng, is alwost as important

I

*ﬂntcheaon, ""The Advocate in the Trial Court", Vol. 1956,
Uni.v. of; nlinois Law Forum, No. 2, p. 179,
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in office practice as it 1s in the courts. Mony cxamples
come to mind. Whether it be the necotiation of a divorc
settlement agreemant or the hamuc...g vu. of the terms o
a nhbppi.ng center lease, the lawyer with the greater
facility to persuade has a distinct advantage.

And once an agreement 18 reached - whatever

| the subject matter may be = the lawyer's next task is to
~ yeduce it to writing. Here, again, the cmmeit{r to use

“. .the English language with brevity, clarity and precision

is an asset of incalculable value.
1 pause here to mention a story attributed to
Judge Murdock of the United States Tax Court, who is

properly impetient with the tendencv of manv lawvers to

be _r0lix and _dundant.

(3

A taxpayer had testified: '"As God is my
Judge, I do.not: owe this tax!"
Judge Murdock replied: "He's not. I am.
You do."

It is not necessary to go as far as Judge Murdock, but

conciseness and brevity are virtues often neglected.
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c Oﬁe of the grcatest lawyers of all time, John
W, Davis, spoke of the use of language as follows:
“"How greatly [the] uscfulness [of a leowyer)
'dépends upon the proper use of language.
Webster's declaration that 'the power of
clear statement is the -great power at the
bar' should be hung on the walls of every
law school~and every lawyer's office-, too,
for that matter. It is true, both in and
out of the courtroom; it is profoundly true
npon- the Beﬁch."*
Perhaps enough has been said to mcke the point

that capacity to commnicate effectively by the spoken

2 and written word is - and always has been = gn esscntial

skill of the successful lawyer. This 4s a far broader
gkill than eloquence, &nd happily it can be acquired in
large measure by study, application and self-criticism.

And mow before concluding, it may be appropriate

.. to ask, espeqiany here in this academic setting, whether

~ *Theodore A tfunt:ley, John W. Davis, Duffield & Company,
- NRew York, 1.24, p. 240. (From a speech before the Vest
Virginia Bar Assoclation in 1922), .
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.nough is be.ing done in the education of lawyers to dcvelop

this skill?

. Dean Figg, and others here this evening, are

3 better qunii.!ted than I to answer this question. But my
own experience, chiefly with prelegal education, suggests

" a megative ansver. Par too little attention is devoted

’ '{... at all levels of education to coursas and die~inlineg which

';: wuid amprove the capacity of our peonla eenerglly to

. 8pe8K wv weave wus sugissn sanguage. There ere, for
eXAMpac, . Lwie magn scnool and college levels, very few

& required courses 1n speech. While I discern a trend toward
greater emphasis on training in composition, one may doubt

-~ théat this 1is really adequate in many schools or colleges.

o The head of a great theological seminary was |

f'"r':.'ecently diacussf.ng this subject in my presence. The boys

3 . vhho enter his seminary have all had four years of college,

| and yet the level of their achievement in ability t:o‘

write and apeak effectively was described as shockingly

This is a problem of substance as well as fo

5_;3’_;1 believe it was Cicero who said: "The Foundation of
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eloquence, as of all other things, 1s knowledge. . . ."
Most of the great advocates of the past century were

.stecped in Latin and in the classics, and had a thorough

- compand of both the:Bible and Shakespearc. I have no

doubt that the freshman law student today, with an A.B.

» degrée, has a better grounded ‘rerall education than his

father or grandfather, but few would deny that there is

still room for improvement in the content and quality of

. prelaw school education.

And now a £inal word, which 1 shall address
especially to the law school students. Most of the older
lawyers here tonight will agree with what I have said.

= They know from experience that capacity to use the English

i language ~ with clarity, precision and force -~ is indeed

an indispensabl] ' gkill. But the truth is that most lawyers

dévelop rather early (and dispite what they may say to the
. e'ont:rary) a8 certain pride in their own ability to write and
- speak. Few older lawyers will make a conscious effort

to identify t_hei.r weaknesses or to improve their style or

effectiveness,
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Happily, you who are still in law school, have
a both the willingness and opportunity to develop what John

" and to

"“ Vu', pavis called the "power of clear statement,
attain, as ;!udge Hutcheson aptly said, that “priceless
\ l'"'uw edient - the power of persuasion." You have the

; :mortimity in the appfopriate courses in law echool, in

’-yom' Law Review work and in Moot Court competition. Most

=  capacity to commnicate by wide reading and by constant
,;ncetce in writing and speaking.
£ You have all these opportunities here in one

=

B of America's finest law schools, and in a state which has

i Fv g tradition of learned and eloquent lawyers. May each of
§; you take full advantage of these opportunities.

Lewis F. Powcll, Jr.

{zportant of all, each of you can develop and »i.mprove your

R ) ]

-— e ome
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