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Sporeme Conet of the Wniled Stutes
6 MWoehington, B, €. 20543 >
Cusmm OY OF 1 '.- :'I.If':‘
JYSTICE nARRY &, BLAC RMLUIM i
Februars 7, 1974
SMAEMORAMDLGE O THE SOMFVERICRCE
e MNa, A_-@_E{::__-._F1annc:! Tarerthood v, [lanineth
sdisgouri hias a new abortion atatnle. Ik has becn chailenped
inthe Fastern District of Mizseuri. A three-judpge courts, by a
divided vote, upheld mnst of the atatulocy proviaions that wore
attacked, A Motice of Appeal has been filed,
The plaintilfa accek & stay of the enforcecent of the statute
. Aaring the perdency of the appeal hore. [ETwercta act alone, 1

wreashd prant the stay, but in view of the rature of the sulject matter,
and the diffrrences in our respeoctive vicwa, [am refereing the
m:atter to the Confurence for consideration on Fehruary 14,

] hivwe aaked the Cletk tn prepare copien af the atay application
and of the twro upinions [or cack of you.o In the meanwhile, T enclane
a copy of a brief mgrnorandam preparad by onc of my clerka. The
snerorandurn is seli-explansiory and pererally expresgesd 1T DWnR
vicws.

Si_nr.rrqﬂ}',

)J./ff- /'J/




A-B586

Planned Parenthood of Central Missouri v, Danforth

Application for Stay of Enforcement of Statute Pending Appeal

Petrs seck a stay of the application and enforcement of
certain Missouri state statutes limiting abortions. Petres
gought temporary and permsnent injunctive relief from the
three-judge district court (Webster, Wangelin, Harper), but
such relief was denied, They have not sought & stay pending
their appeal of Lhe DC decigion from the DC because they believe
such an action would be futile given the previous rulings in
this case, Petrs ask that this Court gtay the enforcement of
the statute pending determinsation of their appeal by this Court,
[Rotice of ﬁppeﬁl was filed on Feb, 5, 1975. See Y7 of petn.]

The statute in guestion became effective on June L4, 1974,
The challenged provisions include the following:

{I) No abortions will be allowed during the first trimester
unless (1) the woman First certifies her consent In writing and
also states that the consent ie voluntary .

{(2Z) the woman's spouse consents (unless it is a madical
emergency to preservé the mother's life) in writing

{3} the woman's parent consents if the woman 1s unmarvied
and under 18. '

1T, The doctor must attempt bo preserve the life of the
fetus as if no shortion was being attempted. Otherwise he will
be guilty of manslaughter. .

111. If & live infant is born, he becomes the ward of the state

and the parents have no parental rights.
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TV. The technique of salipne mmniocentesis 1s found dele-
terious to materpal health and prohibited after the Ffirst trlmester.

V. There are varlous record-keeping requlrements.

Petrs are the Planmed Parenthood group and several doctors.
The DC found the doctore to have standing and pretermitted the
standing of PP. The DC upheld a1l provisions of the statute
save that vhich required the doctor to attempt to preserve the
life of the fetus., This provision was found to be unconstitu-
tionally overbraad for failure te exclude the stage of preg-
nancy prior te viability. Judge Webster would have found
upeonpstitutional as wall Fhe provisions vequiring spousal and
parental consent, the provision teminating parental rights if
the chiald is born alive, and the provision prohibiting the saline
amniocentesls method,

I believe that there ie a strvong likelibpod that the Court
will note the appeal, Several of the provisions found uncunstia
tutional by Judfe Webster are indeed comstituticnally suspect,
gnd 1T believe that the case will be found to be a good vehicle
for exploring these gquesticns. There is greater question, however,
whether the enforcement of the statutes left standing by the DC
zhould be stayed pending a decision to note the appeal. The
harme alleged is that pending the zppeal hundreds of women per
month will be denied abortions ss a vesult of the enforcement of
the provisions. 1T tend to doubt petr's characterization of these

effects as belng “catastrophic and irreparable." However, ome
might wondar what harm there would be if the operation of the

statute were stayed, in view of the fact that the state operated




& o

% Jua
without any similsy statute between Jan, 22, 1973 and June
14, 1974,

My recomzendation would be to bring the application to the
attention of the Conference. If the Court seems disposed to
note the appeal, then the stay should be granted. If not,
then a stay would be eignificantly less appropriate.

Given the relacive lack of harm to the state by the grant
of a stay, and the greater harm to those individuals who will
be denied aborticns if no stay is ordered, I personally would

favor granting the stay.

)i’?f 1 '2’-/6" /7%
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L Voted om. .. iininnnneed, 18,

Arpiaad ... .. e 18, .. Asvigned ... o 10 No. A-656
Submmitted ... .0on i eane s 18, .. Annownced .. .. .. ..., T8,

- T —
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Btewart, J..........co00ee,
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PRELIMINARY MEMOD

. May 9, 1975 Cenf
N’ 'l‘ List 1, Sheet 1
ot e
Thaa Case Moo 74=1151 e
adpla Gowil ADEl s
PLANNED PAREWTHOOD ypl from USDC (EDMe. ) ?'
."'“LLI:_..MH ‘[I{er er, Wangelin DJs; b
AMAALLL. A V. ﬁeEbLar, dissenting in part)
ik 0] Ret —==t
o Beg ,aml. DANFORTH (Mo. Atty. Federal/ Civil Timely
e 370 desicion Gen, ) '
] i ML-LL.
buia eV SUMMARY: Appellants brought suit before a three-judge
b alampg-at - "
-'Ew' !.-m.wd: digtrict court, challenging the constitutionality of Missouri's
ﬁ..-w"d. comprehensive abortion statute which went into effect June 14,

m 1974, With the exception of one of the nine challenged pro-

".-mﬂ- vigions, the USDC upheld the statute. Appellants now seek
= e

H 'i:
A sl review, and the Attorney General of Missovurl hag [iled a state-
ﬂ?ﬁm’ ment recommending that the Court note juriediction. Enforcement
it o,
e = ] Z "
Hin . mf\d’tkﬁi of the statute was stayed by this Court on February 18,-1975,

M%‘ e, s M.d;mw;d fo soure L gl TS -am._'ﬂ:-ﬁ_.
“&'{Ll l.ﬂu.u.. ﬂ'i _ﬂi..f.ﬂ.mu.n;%\‘! wmmq J'u_&tl.ﬂuz atthe,
-Ll-h-m:-. Lol el X,

"j d""'t' MT . 'L.'_ﬁ.alj."f'" ﬂﬂm.r]:u.t..] I P T



FACTS:

o

The Missouri legislature passed the "House Com-

mittee Substitute for House Bill No. 1211" in late April of

1974, and it was signed into law on June 14, 1674,

Three dayvs

later, this sult was filed challenging the fellowing provisions,

§2(2), §3(2), §3(3), §3(4), s6(L), &7, §9, §10, and §11, which

provide as follows:

wGoction 2. Unless the language or conteal I:If-ﬂfh' indi-
cates a different meaning is intended, the f-:-'l]-;wnn; words
or phrases for the purpose of this act thall be given the
meaning ascribed 1o thens
L - L
433 Vinhiliny, that slage of fedal dtve]:-pmmal_ whin
the life of the unborn child may be r:n:'-nllm.lt-dl nl.d-?;ﬁ-
nitely oulside the womb by aatersl or artificial life-
suppOrlive systeme:

* # &

wgecfion 3. Mo abortion shall be performed pogLlo the
end of the first 'LFTIE_E‘:_IL%‘ of pregnancy exeepls

E & %

“(2) After the woman, prior 10 subrnitting to the
abortion, cenifies in writing her conscut tor the &I.:H:lr-
tion and that her consent is informed and frecly given
and is not the resull of coercion.

“{4) With the writicn cansent of fhe wom s BpoLsE
unless the abortion is eertified by 4 licensed physician
10 be necessary in order 10 pressrve the hife of the
miiher.

“(4) With the written consent of ;:r':t parent or T
son in lbgo parentis of the woman it the woman ls
anomarried and upder the age of eighteon yoars, unless
the ‘ebartion is cenified by ® Heenzed I“I“}'ﬁ"f;‘*:_ -
necessary in ordee to presarve the life of the math

[Thue 15 'ﬁ'
a0 Tha et

trimester. )



- L “

“Section 6. {1) No ' person whe performs or induces an
abortion shall fail 1o cxcreise that degree of professional
<kill, care and dilizence 1o preserve t'lu.. life and health of
the fels which such person would Be equired W H- eXRTCiIS
Lq"glgrl b pareserve the
iended 1 be horn and not aboried. Any physivion or person
assisting in the abortien who shall fil 10 take such messures
o encoutage of 1o susiain the life of the child, and the
death of the child resulls, shall be desmmed puilty of man-
slaughter and epon conviction shall be punished B8 pro-
vided in Seetion 559140, KS5Mo. Further, such physician
or other porsom shall be lishle in an action lor damages
as provided in Sceiion 537.080, R5Mo.

*Sewtion 7. In every case where a five bom infant Tesulls
{rom on ettempled aboftion which was nov performed (o
gave ihe lile or health of the mother, such nfan =il be
an abandened ward of the state vnder the jurisdiction of
the juvenile court wherein the aboition occorred, and the
mother and father, i he consented to the ebontion, of such
infaot shell have no parental dghts or obligations whatso-
wver relating 10 such iofant, & if the parental rphts had
been tenminsted pursuant 1o section 211411 (sic), RSMo,
The atiending physiclen shull forthwith aotify said juvenile
conrt of the existenee of such live bom infanl,

“Section 9. The general asscmbly finds that the method
or techoigue of sborion known as saline anniocentesis

life and heaih of anjr fewus in-

three

Sallwe -
whereby the smniotic Puid s withdrawn and a saline or  “SSEThF a5
oher fuid is inserted into the amnictic sac for the purpose il ievee gjﬂmﬁ

Adn \
of killing the fetus and ertificielly inducing labor is dele-  “LaawhntTh, b
terigns to maternal health and s hereby prohibited after AR L e Al
the first twelve weeks of pregnane mm Hisoan
— PTEENANCY. raifabubs

“Section 10, 1. Every health facility and physiciun shall  “twellooda, Haa,
be supplicd with forms premulgated by the division of W‘“Fhﬂt
heafth, the purpose amd function of which shall be the -J-,_-, &B"j-"'-ﬁi -‘"j-'_"'-d""-
preservation of motermnasl health and life by adding 10 the Hie %ﬁh" '
sum of medical knowledge thiough the compilation of A o~
relevanl matemal health and life dats and (o monitor all
abortions performed to assure thatl they are done only FMIE‘-’“_ "-l',
urer and in arcordance with the provisions of the law. wwnﬂhﬁ L+
-3 "h'l...l.‘. Mo E..l:ruu;_h.m..l = 'A..,,l—....u.._ I‘Q\_._ sy rall
b 5 atlian
E o s, ammmw
fooue o, (a"u_ﬂ_tl.l'r_. Laleo U b ood d’E—



AR ol et e vhaewoan Tl
wlivo er i Toalin Sty Tras a tienl Dor e pare
e el e ot be ke ddeoeern of Bl s

S st ef rureaie peovived T el noe el Bl

TN DO CELIN T PRI B PO | B RO | "'!I|:- IR S Y IR

R RN YH PR PPN ETT DS U LRI Y S S JS A O [ N A LI
ledth b copemed b kewad, ale o nad=ceal vl
leilth elewss

“hecren 11 Al i ol ecerds cond b Joe i

IR HTEIR AR TR S AT RS L U I VLI VSR [ [T R

Tlew of ihe Buelith foofiy o wTah the whvling s ur-

Foarivaed boer g propies! o sz e 7
The Psh upheld all of thoe challonsed provisions exeopr Bhe oedes-

Lived =enbteace in $6013 which che coevt concluded e be Moncon .Li-

LuLions) Iy overhroad for Fallure e exclide the slape of proogoiney
prior Lo viabilizy."

EX(2T wan cha Ll ed Soranse it S mot doedire ".'.'-_-:'l"‘:i]il.':-' i
terrs of Lrlipestecs; Che VS0 concloded $hat Roe & e reoooelog
the v uf Lhe second frimesses os oa poce appreximscion of wiabilis
and thab it was o matoer ol physicZan Judgoeet,

302 wan challeneed g Mehlilliag" the ot s slohla, Dl L
coarel thoueht this o veasoneble vreguicessn o Insore LiEat ohe usle s il-
cian hos mot suberood the patient's will and 9ac the copeent Is
v luaiary,

3037 andd £330 which voegquire cousens ol oo ospouse of ooparont
fir the wonan Ly omnder 1H} vece thoushe jussilled by Lhe BTate s
intores=L v "proececting Lhe inteprlie of 1he roeslagge enic!' oamd Lo
"eafopoacding, e augloricy ol the fandls celaticonshin™,  jireuis

Juel e Wehener Cissoutod, boliveine the worean™s righe Le Treowapgss,onoar

Loo Lhal of Doy guousc of el tapenls,



]..i'l.rl\.'
£7 which oo incles pagental vigibcs LY a» alovied teius
Sooeon Liwe e oupine by the UEE onn Lhwe o b tise

el lole concern sl he Do the care wapd probec!ion oo e

et Swmdore e bmter dissented, cone hedbog chor Ll ool Loy

Tl tnrallv locking in proccdoral due aeocens',

B4 wliich peelilbhidis the e ol e Maaline acnmiov. st sis"
woLhied of abwreodiorn altey che Livst orizoaboer sas unheld s
e logn vensonobly velabed o oche protection of mezemval ealth
sunce Chis pethod emgpoeses aowexin fo fhe danger o0 seooere oor -
poonaearions, Dl Wensler Ioodigsent acled Lhal this section
. Laws o procedurs noss crploved D 730 ool o1l osccomd apd i

vrorwecer ahortioos:s rhat the sooiod s oo osworaline ool oo

1o thar of childblIvch aved i osigniticamg iy Baler fhrn Law

Actermoiyve oroecidires Oy slerenary and rageree lony ] witkeh gy

Foalopranitdbed; o Thiat Llxdis 15 prociscly the king ol unoarronce .
recvriveance with the decter=patienc relatioasitly that Llicie o
corstitutionsl risnts,

10 2ol 0] whish porBaiv o @i fwinbemoncoe ol ceocods

wore upiield as necessary o Losore She seceisition ol dote Do

e

Yehe advanceneat of nodical knowledee,

CORTIRTLION: - Appoellaacs erpbasiee choor ror oo siv 1
—
provicslon ol thie worl bere ool loneed los EIL}-'.'. e e
e e T ————
cousl since Hos aod Do ocere naondo? oo, ot oo Gen i
- .
Poe repntacdy sloueik gowis Lo oa oueiber b peported docis loos.

e 'l.-'...u,lll."-_.- .l T Ty My S0 i )
§202%:, Doe v. Rampton, 366 F.Supp. 189 (D1 .~ Qw23

Pl L Aeln e, FPE CoNopps LOOE {DCMInn. 19TAY L o

dismmiv:od mtty o Spcveer v, Chedbceon, Y3 ovLen, BIYOlwlSh,




Plenned Parenthood v. Fitzpatriel, No. 74-2440 (E.D.Ps., filed

Sept. 20, 1974), application fer stay of injunction denied sub
nom Wohlgemoth v, Flammed Parenlhood, 95 §5.Ct, 769 (1975).

{ womans cywsead)
§3(2% :fhrﬂj ected in Rampton, Supra; Hodgson, supra; Wolfe

v. Schoering, No. C-74-186-L[B] (W.D.Hy., filed Now. 19, 1974},

gnd Plamned Parenthood, supra.

( hacalramdi eoveemt)
gﬁijjzhrejected in Doe v, Bellin Memorial Hospital, 479

F.2d 756 (7th Cir, 1973); Coe v. CGerstein, 376 F.Supp. 695

(5.D. Fla. 1973); Flanned Parenthood, supra. Cf. Eisenstadt
v, Baird, 405 U.5. 438, 453 (1972),

(paremts sttt
53{#}:ﬂr&jected in Foe v. Vanderhoof, Wo. 74-F«418 (D,

Cole,, filed Feb. 5, 1973); Planned Parenthood, supra; Wolfe,

supra; Coe, eupra; Rempten, supra; Word v. Peelker, 495 F.2d

1346 (Bth Cir, 1974).

{J4£inﬁ¢¢ﬁugﬁﬁbnhkwﬁfﬂL?Jnhd.ﬂ;iﬂlﬁkuihj
§7:jrejected in Rampton, suprg, Cf, Stanley v, Illinois,

405 U.5. 643 (1972).

(caling {nduation)

ﬁﬁ:ﬂpaje:taﬁ in Wolfe, supra.

hwmnﬂﬂﬂhuqiﬁmgh
§10 & ﬁll:ﬂrejected in Rampton, supra; Word, supra;

Planned Parenthood, supra.

The state attorney pencral waived a formal response.
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Ennfwncﬂ 5-9-75

Cort USD{:,Eg H';" Fotid om....ocvnvncnnsenas 18,

Argued ... ..., 18, Assigned ....... AT | A Ne.74-1151
Subinitled . .. ... ... ..., I8 .. Anmowsiosd .......civiiane0p 180,

— — —_— = ]

PLANNED PARENTHRQOD OF CENTBAL MISSOURI, ET AL., Appallants
V.

JOHRN C. DANFORTH, ATTORNEY GENERAL OF THE STATE QF MISSOURI, ET AL.

3/12/75

JUERIEPICFRON AL M
BTATEMENT
FOST | DeE | AFF | BEV | AFF @ L PR

Rehmguiet, J.. ... ... . 0....
Powell, T.......,...c004. A
Blnakmun, Jo., . . ... 0. k.
Bavehell, J...... ... 0.0
White, d................0L....].
Btowart, J.... .. .......0....

Brewmen, J....._ .. ... ...

Dovglas, J. ... o i dinas.

Burger, Ch. J. . __.......|.... P |y [T

Aisias dii o 4':‘ &



Enpreme Conrl of the Tnited Sinies
Mhelingten. B, O 20593

. CoakHAl 4L OF

S TR TAHET A, DEACHMLEM

June 10, 1975

fe: Mo, 74-1150 = Planncd Pacentheod of Central
tdisgouarl w, Danfoorcth
e, T4-1A19 - Darfoeth v, Planhed 17a reuthoed
wi Contral dMissouri

Dear Chict:

Theee appeals appear an List 3, Sheat b fpr June 12,
1 thust ask that they be put ever for another woek.

Hingeraly,
s

The Thiel Justice

oy Mre, Michael Rodak
The Conlcroncae
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Supreme Conrt of the Wiited Sintes
. Tuelimodon, W L 20543

L mihramiE IR 5T

SLNTIZF FRSTTER LTLWART

June 17, 1975

He: Mo, T4-1151, Planned Parenthood of Central

Mizsourl v, Danforth
Mo, T4-1418, Danforth v, Planned Parenthood

af Ceptral Blissouri B

- ——

Dear Haryy,

1 agree wilh your proposed Per Curiam in these

Ccases,

. Sincercly yours,
. 45,
. i
BIr. Justice Blackimun ,f“f

Coples to the Cooference




Bupreme Gonrt of the Hnited Sialro
Waelpnglon, . &, 20583

' N LT A

Lo DE BRI A T AR MM

Tune 17, L9758

PAFSORANIITIA T U1 DT E RENC

. Ma, 74-1151 - Mannoed Farenthopd of Gendral
Migzowri o+ Danfarth

Moo M- LA19 o Danlfacth v Blasmed Faorenthoaorl

i -:_:I'_I:'_:-:__l.l_lirﬁl Migzouwri

Al the end of the material on the papge fallowing page 14
in iy chronlidiar of 1his moacning, § propose o aeld;

"Een alan Armsleoong v Maneg, TR
if, 5 545 [labg) v

® //g,ﬂf *




Snpreme Gourt al the Lailed Sinles

Maskington, 1. € 20543

June 37, 1975

RE: Boc. F4-1151 - Planned Perenthood of Central Missouri
A8 e, Daefereh 0 0

Dear larry:
T ayree wWich your propused Per Curiam in these Coases.

Sincerely,

Me, Justice Olacwrun

ce: The Sonferance
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aetae e LR deosran 18 ey ried o ende s ke aze ef 15 years, H TV A TR
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dave oier B LALY Dpecare o fheetive, appellants jneiiinied this suit oo
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raquires the writben consent of the s ]-.-r-m.c of the

v Sectd {3) require Tl 3  EPO0E
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son seeking an abortion at any stige of pregnancy, unless the abortion is
cortified by a lcenscd physician to be necedsary in order bo preserve the

0%:1.-:13101 g life, Appellants n..u::::tmui that this provieion, which obviously

flords the husband the right to prevent &n abortion, whether or nct he is the

——

faiher of the fetus, not only viclates the rulings in Roe and Doe but also con-
flicts with a variety of lower court oplnione. See, G.f. Coa v. Garstein,
376 F. Supp., €95, 697-098 {8.D. Fla. 1973), appeal dismissed for want of
jurisdiction and certiorari befoTe judgment desied, 417 U. 8. 279 (1974);
Wolfe v, Bchroering, 358 I'. Supp.. at 036-05T; &\:L_“-r Ramplon, 360 F.

Supp. 189, 193 {Utah 1973). Cf. Doe v. Doe, Masg. , 314

N.E. 2d 128 (1974); Jones v. Smith, 278 S, 2d 339 (Fla. Ct. App. 1973},
cert. denied, 415 U.S. 95B (1974}
In Roe and Doe we specificelly reserved decision on the gacstion

whethet & reguirement of congent by the father of the fetus, by the hasband

of the mofher, or by a parent of an unmarried mineT, may be constitutionally
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are both physical and menfial, desirable and deloterious. Motwithetanding
these [actors, we cannot find that fhe State has the constitational authority
._F—J-h—dw-——‘—u,‘_dﬁu_.u_m______ﬂ—‘_"""

o give to the huoband the unileteral power to probilit the wife from termi-

PR — T T . ot B g

naHng her p:-egﬂw. when the State iteelf lacks that right. See Eisenstadt
i
v, Baird, 405 U. 8. 438, 453 (1972).

It spams manifest that the decision o terminate a preguancy ideally
ahould be ong concurrad in by both the wife and her husband, No marriage
may be viewed as harmonious oY successivl if the marriage pariners are
fundamentally divided on so imporiant and go vital an issue, But the goal

of fostering mutoality and trust in & marriage, and of strengihening the
"-"‘—"'""1-“-..-'"—-—-—"

marital relatonship and the marriage ingtitation, is not to be achieved

-.m._,.l.n_.—u-‘.‘_-_.‘_‘,ﬁ‘__-‘"-‘_‘- i, T g e F e el =

by giving the husband a veio powsr gxercigable for any Teasan whalsoever
*quﬁ

pr no reason at all. Even if the State did have the ability to delegats o
the husband a power it could not itself exercise, it is not at all lkely that
puch netion would further, as the Digtrict Court majority phrased it, the

mipterest of the state in protecting the muteality of decisions vital o the
W f

marriage relationship, F. Supp., &t

—

t:\ &, Section 3{4) reguires the cuuu?ﬁ of g!’ﬂ:‘ !h?-l'l-’!”- or person in

.o parentis where the woman 1g pnmarried end undey 18 years of age,
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the abortion is certified by a Hcensed physician as neces-
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5. Section 7 applies "where a live bern infant results

-

from un attempted sbortion which was nét performed Lo save
the life or health of the mother. " The statute then provides thist
the infant "ehall be an abandoned ward of the siate” and that the
mother -- and the father, too, if he canm_z:.tl:t.’l to the aborfion ==
nghall have no parentel rights or obligations whatsoever relating
to'such infant. " Appellants urge that this section deprives parenls
of all perentel rights without dus process of, indecd, without any
hearing, and that it iz constitutionally impermiseible under Slanley v.
Mlincig, 405 U.5, 645 (1972).

The statutory provision deprives the p2 rents of any and all
rights of parenthood with respect to the infent, and does not provide
even muinimal opportanity for heaving before making the infant a ward

aof the State. The statute plainly deprives the parents of their due

process rights by preventing them from even attempting to show that
e s S = S il

thw&:‘uhﬂd ar that they will be fit parents.
e

See id,, at 657-658. Since we deterrained in Stanley that all parents
Wy rh ponstitetionz1ly eptitled to a hearing on their fitnes s before
their children are removed from their custody, " id. , &t 658, to

deny this right te certain parents under § 7 of the Missouri law is

unconstitutionsz!,
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Nos, T4-1151, T4-1419

o

/ . Section 9 of the statute prohibite the wee of saline 'T
e roneron, LWW

ammiocenteais, a% & methed or technique of abortion, after the

R

:l& first twelve weeks of pregnancy. It does so on the greund that

X

1: the technigue ''is deleterious 1o maternal health.™ Appellants

"}
%

challenge this provision on the ground that it precludes virtoally

all aboptione after the first trimester. This e 8o, it is claimed,

\S
N

hecause over T5% of all abortions perfm'rne-.l i the United States

T ‘“' %

t

A\

after the first trimester are affected through this procedur e
I"‘"—\—

Appeilants wrge thal she alterpetive methods of hysterotoimny fnd

The
4’

i

hysterectomy are signifivantly more critical and dangerous for

"
!

the mother then the ealine technique, and aleo suggeet that the

T

@s}u\
I\

mortality rate for childbizth exceeds that where galine ammocentoas
is employed. Finally, appeilants note that the perhaps saler alternative
of prostaglendin instillation is not widely uesed in this country.
Wa held in Roe v. Wade that after the first trimestar, Hihe

State, in promoiing ils inte pest in the health of the mother, may, if
it chooses, regulete the aborton procedure in ways that are
reagonably related to maternsl health, " 410 U, ‘.:., at 164, The
guestion with respect to E 9, therefore, 16 whether the prohibition
i

(2 of galine ammiocentesis is & regulafion which "reasconably relates

to the pressrvation and protection of maternal health. " Id., at 163.




Nog. 74-1151, 14- 1415 .

The District Court's majority determined on the basis of
the evidence before it that the mortality rate in childbirth exceods
the mortality rate in cases where saline ampiocentesls is ueed.
Therefore. the majority acknowledged, § 9 could be uphald only
if thepe wera available alternative gafe metheds of inducing
abortion after the first trimester, _ F.Supp.. at _-

Referring to guch methods as hysterotomy, hy gterectomy, Upnechanical
means of inducing abortion, " and prostaglandin injection, the majority
concluded thef at least the latter two techniques were safer than palineg
amnigeentesis. Comsequently, the ma jority concluded that the
regtriction in § 9 could be upheld as rea sonably related to male Tyl
health,

We feel that the majerity in reaching its conclusien fuiled o
appreciate three significant factors. First, it did not recognize the
prevalence of use of saling E.!.:l'!.[ii{i-l"l‘!lﬂt_tiﬁ in this country; thie, as
poted ebove, 15 about 75% of all post first irimester abortions. Second,
it did not recognize that there are severe 1imitations on the availability

[

of the prostaglandin techuigque, which wie used only on an experifnental
ba sis until less than two years ago. BSee Wolfe v, SBchroering, 18R
F. Bupp., at 637, where it 15 smid that at that time (1974) here are

no physicians in Kentuchy competent in the technigue of prostaglandin

afmio infesion. " Finslly, the majority did not congider the anomaly
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HGB,%—QJ 51, T4=1419
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""J 4. Bections 10 and 11 establish broad record keeping

requirements for health facilities and for physicians involved
S

fons in all phases of pregnancy. Under § 10 all such

facllitics and physicians are supplied with forms "the purpose
and fenction of which shall be the preservation of raternal
ih and life by sdding to the sum of medical knowledge through
the compilation of relevant maternal health and life daté and to
moniter all abortione performed to aseure that they are done only
led end in accordance with the provisions of the law." ‘The
information on the forms is to be cmlﬁ.i:‘.'jlﬁiﬂ and used only for
i stical purpoees, The records, however, may be inspected
by “local, state, or nationzl public health officers.” Under § 11
W R e T P e e P
the recerds are to be kepl for seven years in the permanent files
af the health facility where the abortion was performed,
Appellants object to these reporiing m.-u! record heeping
provisions on the greund that they impose an exira laver and
burden of regulation, and that they apply throughout all gtapes of
pregnancy, All the judges of the Distriet Court pancl, howaver,
viewed fhese provisions as statistical requirements "ee sential to
the advancesment of medical knowledge, " and saw nothing that

would restrict either the sbortion decision itself or the exercise

of medical judgrment. .
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Mo, T4- HE’nm‘i T4-141% .

Record keeping and reporting requiren wents that are

reasonably directed at the preservatich of maternal health and

that properly respect a patient’s confidentiality and privacy are
—
periggible after the irst trimester of pregnancy. This is =0

because after that stage the State may endcl substantive as well

as record keeping regulations that are reasonable means of
protecting imaternal health, During the first trimester, however,
when the State is not permitted to interfere with the deliberations
belween the physician and his patient a8 io the wisdormn of terminaiing
the petient's pregnancy, the State may impose no record keeplng

requirements that gignificantly dilfer from those placed on cther
— iy i
similar medical procedures,” Since the Missouri statute applies
it N P

the record and reporting requirements specifically to all aborfions
at all stages of pregrancy, we are unable 1o uphold those provieions

in their present foriT. -




Nas. ?5.115’.'_*.4,.1419 .

8. Appellees appeal in No. 74-141% from the unsnirnous

a-"'frdct‘-i glon of the Digtrict Court that § 6{1) of the Missourl stabale

/

5 J"Mo person who periormes or jnduces an aborlien
L

W ghall fail 1o exercise that degree of professional

gkill, care and dilipence to presarve the life and

jg uncopstitutional., That section provides:

health of the feius which such person would be

required to exercise in order to preserve the life W‘
and health of any fetus intended 1o be born and not H,f

aborted. " _ i k

Any physician or agsistant whe fails to underiake such degree of

care i deemed guilty of manslaughter i the death of the child results,
and is alss liable in an action for damages, The District Court held
that the provision was unconstitutionally m frbrua:. because it atled

to exclode from its reach the Etngﬂ of }ﬂ‘i_‘ﬁ_"l&‘il:'[,f Ermi to 1-131:-111'.;-1 : ! E

_F, Supp., &t

Appelless argue that the District E-.'.nurt‘s interpretation is
etroneouns and unnecessary. They urge that £ 61} establishes a
general standzrd of care which applies ouly where a live=horn
fetus results from an abortion, that is, & Vve-lLorn fetus is to be
treated no differently if it results frem abo rtion than if it results

from a normal birth, They contend that § 6(1) shoald be pead in

m"l'" W

bo oy oz 1 ,-._f-— =
S I M e
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SECOND REIUL sapon—1974 et 76

4 farmlly mewber's covirage, aleo provide el the health insurnce
ap1dicabie Tar ehildren Fiall be payable with reapool 10 & newly
pibe Jepured o subssrber from The momesl of birih

BECTION &
eoverage of njury or Rifegg
uf medleally dlagoosed congd

SECTION & I paymeul of a ppetTH
gulred fo provide coverege for a child, 1T
that nodfleation ef the birth of a gy borh
reguired prendum or fees mushArd Derplshed Lo T
gerylee or {ndemnity corpeefilon witkie 81 daye afts
in order Lo have theseferage continee beyend such 31 4

AECTION 4 »The reguirempnts of this ol shell apply o all Thagranes
poiicles apd@Eubscelber pontracts delversd or issued dor dellvery ln wilp
glote mel Lhare 180 days witer ilve efective dabe af the a.

gathroyed Jiono 1B 1874, . L -
Effgellve 50 days niter sdjonromesl.
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APPENDIX ol .
— AP
H.C.S, HOUSE BILL NO. 1211 _ ,

AN ACT relating to sborthn with pemdty provislons and emerpency
clensn J

B¥ il ewacied by the Goueral Sseoubly of he Stale of Wissourl, o follise:

SECTION 1. It is ihe Inlenblon of the penire! pswembly of the sioio of
Mizsourt to TeaconEbly reELIale sboriion o feEformance with fhe ded-
plons of ihe supréme conrl of the Tniled Sintes. .

BECTION B Toles the ogdege et eoptesl elearly Judicelos o dlitec-
enl mecpluy is Inlended, the following wopds o phiases (or the perpoen
of (his ack shall be given the meenlsg wperibed 1o them:

{1} “Abprtlaa’, the totentivos) desiructlon of the e of an embryo oF
folas io b6 oT hor mother's wemk o the indeotlopal derwlusibon of the
pregeaney of & wolher wlilk sz slsciion other then to fecropse the prols-
ebility of ® lve bitth of 1o e@eve o dead or dying unborn child: -

LR} "Wlaliliy™, that sispe of fetal development wheo the Wie of the
enborn child may be continucd isdefiviidy outslde the womb b¥ naturet
or artifielel lite-supportive syslemne; . :

{5}, “Physician”, oy persen Beonsed 16 praciice medivlne in this slate
by the =imie besrd of rapisiration of the heallog arte . ;

BECTION 3. Mo sborticn ehall e porformed prior 4o the end of fhe
Themt twelve weeks of prégnoney PGP 2 .

(11 By & duly Uteassd, conseniing physickan in the exerolse of his bosl
dlletenl medloel Judgment. .
{2} After ihg woman, prior to submiiting o the aberflon, coriifes In
wHUEY hor coneet te the abordion and that her eonsent In fnformed sed
trtely given eiod b ool the respl of coercloa .

= . 195 4’




@ 76 1n cenEraL Assifoy

{5} With the writien conssal of tho wowan's spouse, uplees the abot-
tion fn certlbed by & eeneed physiclon 10 be noceesary o order Lo prosérvg
the life of the malher, ‘

(4) WM the weitton connent ol ooe prrent o pereen 10 loco vursulls
af the women il ibe woman io wnmsreled and wedor the ags of elghtin
wekel, whlegh the abgrilon s cerdbled by & Jloousnd phyclclon as noeocasary
ln ordee 1o pregerve (e e of the mothat. L

EECTION & Mo sberilpr performed subseguent to the Drel twelve
weoks of prognoncy shell bo pesfermed excepl whers dhe provieloas of
section 2 of ihis ect are sailatied end 10 8 hopplisl,

SRECTION §. Mo eborilen pot peefsonry to pressrve Che e or bonlih
of the mother shall be performed oniess tho attseding physlcinn Hrsd o8-
tliies wlith reasomable medieel cerislety (hat the fotus & et vlehie

BRECTION 67 (1) Mo persen who perdorens ér lodibes an sbortion vhall
Indl ip easectue thal degree of profvaglone] #hill, cire o Giilgenss (o pres
wiFve Uhe U0 and hoslih of the fetus which oech porson would be regquired
b exerelee io order to presecve the e end henlih of ooy folus infended
io be born and pod aborted, Aoy phyeidan or persob esleilng (o the sber-
ton who shall fall be take puch mousures tc epcoufagt oF to eucisls Lhe
Tife of 1w child, sed Mo dealh of (he ehild vesults, shall be deemod gullly
of mesdepghten wnd vpen copvicton shsll be punished ks provided lo Se-
fion, 558,140, NEMo, Further, puch phystolan or olhes persen shill b
Usbie Iz an seilon for daeged su provided 1n Section 509080, E&M.

{21 Whoerer, with jutent Lo 4o g, shall ke the Bfe of & prometubd
infant mboreed alive, shall be gafbty of mardar of the second degree.

{3) Mo person Ehall ucee amy fetws or prewaiuce Infent aboried alive
for ey type of scleniific, res=trch, luberatory or olher kind of wxperimen-
wetion eltser prlor o or subbeguent 0 any aberiien procedure fecupl e
ahchstary 16 proteel or preserve (he 1ife and health of gsah premsiure lo-
Iaut aboried ablve. ’

EEOTION 7. le every cows whebs & Wve bora (afant resulls fTem eo al-
tampled sberioe wideh wes ool performed to save the 1ife or hislth of the
molher, such Infect shell be an ebondousd ward of the =Ete '-'-'Ilﬁ’?ln' Lin
Jurisdteilon of the Juvenfle court whereln (ke aborilen oorurred, aod the
mother and father, if hé copsented to Mhe abertlos, of sueh infant shail

- bave no pareuial Apkis or obllpellone whitsosves reletlog o suth fnfant,

s i the paresial tlghis had been terminntod poravict lo gectlon 211,411,
EHa, Tha siteoding physlalas shall forthwith ooty sebd fuveobla oot
of the zivieapy of suth live born lnfant.

HEQTION &, Asy woman seekiag an ahortlon In the stele of AMlseeurd
ghall be verbally informed of the provigigsn of geeiion T af this acl by The
altendlny physiclan apd the woman shall certity in wriling that ghe hes
been so foforived.

BECTION & The gereral apepmbly fjede thed the methad or tochnidus
of pborton kmewn oo stbloe nmnfocesiesis wihersby the smnletta (il s
withdraws and 2 #allne or other Muid 16 Ingeriad lnio the amelodic sne
for the purpose of ENIng the Teine sod wrifficinily (ndoeelng lsbor is dede-
terfous fe maternel heslth and @ epaby probibited atter the [fre) twelvd
Sipkn ol préporocs.

SECTION 19, 1. Every henlih facllivy amd phyeleion shall e pupplivd

- owltly forsse prossslgeted by tho divisfos of heallly, the purpose snd fonce

Hoe of whieh ghall ba the pressrvalbon of materon] health sed Jife by pdd-
ing e the sum of medleal keowiedge (Broush the complintion of relevabt
matarnal health and lfs dets and to meclter ell eborllons purlorsmsd to
asture thal ther are dope oply opdér apd b gesordpoes: with fhe provl-
Elons of the Law. : !
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EECOND REGULAR s.smc_m-; Act 76

%, The forma ehell be provided by the stale diviglon of henlth.

2. AN fefermstion ehlsfeed b phyelelnn, hospitel, cffule or other
health facllily from 3 pgilenl for the porpord of preparlog reporis to the
divislon of hesith whder (hig seetion oF reporls rosdyved by ihe divieion of
healih shall be confidooiie] and shall by wied only [or siatistles) parpoaes,
suth Fooords, however, may be luspecisd and ]‘ll:.r_“'h dals u.equ!lrﬂi by
local, slate, or netlans] pobile health offleern.

GROTION 11, All médleal vecords and pther doenimests ﬁ-iuirwd in e
kept shall te melotsleeg (o (he peomzoent e gf the henlth fedllly o
which the sborllos wes harformed Por & paciod of ypven veait.

SECTION 12, Ay praclitioner of medlcing, sunger, or .oorelng, of
clher bealth perstonel who shall willlelly asd kbewingly do or asilel ey
seifon mede unlawiul by $hls set shall be subispt 1o having his Heened,
wpvltenton for lieense, ar puilkerty 1o practlice hie prefesslon ns o phiwed-
olen, gorgpoon, or nlree la the steie of Mizssor rl:'ll:l;n.'l. ar revolied by the
appropicte efaie Hoenvlng bognd.

EECTION 13, Any physlvixs er ciher F-!-'l'l-l.'.'ll- whi fally o maiztaln Tha
confldsnilailly of any reeordy or Teporie reqoired ppder (hls eel Is guiliy
of & mipdowmesner and, ppon ecevictton, shall be ponishod as provided by
. .

SECTION 14. ALY persan whao cooirary Lo the provisloms af Thils mch
Hoowlngly performe or aifp in the perfomaence of aoy abarlios ¢r Enow-
legly infle do purform azy actbon cegelred by this pel shall e gulliy of a
unlddemvpaior ahd, 1peh gapvieltiop, shall be puolahied as provided by law.

SBECTION 1E. ALY bersoh who 18 ool a Heemsed phyoloims as dulined
im aselloe 2 of this sel whe peoforms or sftemply 1o perierm so aboriian
om apother ap deflued Ig pekd iviglon (1) of sectlpn 2 ef (W8 aet, §s gUDLY
ol & fslopy, and ppon binvidlon, shall be oprlvoeed by the deparlm et
af eorrecticolk for & Vg of eod leos than 1%e Years gor more (kan aoyen-
LERD YEADE o b

BEOTION 18, j.;mH,J# 1e thie acl slhell b panklpped Lo esempl any per-
won, firos, or corporotibg from clvil Neblity for medieal malpractles for
migilgenl acls or cortifetion yoidar 1his act. .

SEOTION A, Decause of  the neeoseliv foF Immodlsde siste srilon to
pepulole Abordions Lo peodecl the Hrven apd hedlll of ¢lilzens of (Ile sieis;
1his gel 1z deewned Doevasery for the [mmedisle pressrenton of the pubiie
DeRlll, wellare, poked wpd sefely, and s hirehy degdared 10 b AT SIGET-
Eeney &ot within the megpleg of 1he copstituilon, and Cls gt shell e o
Tl faree and effocl wpon fie peekege and approvp]

AEOTION B IE any prodislae of Mis A or Dhe pppilokiion theresf o
any person or chevmbigpes glall be held foevelld gagh tovelidbly dess not
affeet the provislond € appllection of this Asl widah ean bo glven eifeet
withoel e davalld provipion or appliosilos, asd (o this ped l'LE pravielane

e .

- of ihiE Ack are declered do be ceverable

Spproved Jyna 14, Tofd.
Bttertve June 14, 1574, g :

\r :

—r




@ )

i Fapreane Learf of the Thoatelr States
. Maskington. 0. €. 20543
CeweElEL ar
JUSTICE THLIGSSD walriHaL, Juneg [H, 14745
Fe: Woo 74-1131 -- I'hanned Parenthood of Centrnl ATigsourd o,
THnfoaces, ot al.
Poay, TA-141% - - Maplocih v Flanned Paronthood of Coeniral

MMissouri

At a4

Lear Elatey
[ ageee wilh your Mo Cocidarr.

Fincoreiy,
A
Lo

. T, Al

Ml Jdusrice Hlocksrun

cot The fTonlference




L] . .
Clvca ptes:

TR W TR
et D AET

SUPREME COURT OF TTIE TNITED STATES

PSS I T S I em s nnp CENTTE L s
STl ko - DALY O T NETH
VIS AT L e T
AT sh==1 i
roa |
TR O P FnlTTl Al s ey LTI A
Y O T 2 D T O T A I e N 1

Tl sy Bl T e vl
Ul MIs=nF B ey

Erg 4kl TS TI0R 7N et it lea e T ' Ll
TEIE Ea=lEnX Dos=ibe 5ok A=ty

oL T s T LI T PO

T Chrniraa.

Tl s vpeee- e, - o mae i che e 02
Lol 1y Firp=at |':|||_r| R L -] 'iu- Lv.h Pt - Eosrroe
st Fia e Daerees Toearer of Wese =0 Tl el
) T E T TN B I TR PR [ RN TR PR RN | N RN TR

S RN TN I I T I B TH PN PR R VRN | PR EICH L &

Al = ol Jeogs g e =" e neledd 10
L R T PR T T T [ =-a-at
vl sl R - Ilu TR PR I =TT e
Thw= Iirft 3200 L R TT! LI PUNN PR E 1
L R L T B T P S R [
T T P PR PP
alpoa S optantt e - TR o H 1

Ie 2.0 [ - 1 - ' 1 it

Ly LAY IS L T L

P R Cobe I e

1" LT TR 1 = ! '

Lo Ipeo The wram - ]

TN R DR Wi 1 "o .

e ol [ It - P It 1 - |~ "




2 DLa™EIDE iz gy KRR

Avcallai- v N0 D1 DL e e vl ped e -

st o s a1 B TN T Y TR
TR L TR R L LA ] EE R T L P ST T TR TR S BT ST
Bl =5 0% it Al oa <l aetlon gy =l

CHITYEN RTUTTER B FRR I RANTY B Y N PR I A

Cohmnbaw ool oo s o pliveirian o Miesen !
"-'lll':' LI T EER AN B R AT S by - r'|;|l|l|-| IS =l
iill"'llll_'. HEN 111 Tn Yol I' Pvogrerges , SLban p= 4 paaplieege] oo
S beane wod e s e e W !

"
wian e glaariiee- o P =0 Lo e coe e o or
TR TR TTRR TR | Y AT SRR b FYTEPRNNY IR PR | R T N IR,
Pt a2 o=l tlas st g g e,
P bl el o Dl o 2l e o Whewnne=tp op w0
plovepian- doegng e R s TR Bt 1 P

(NI PRl NN i | PR TR T P T FTSE TR PR HE TR HTEN TR

IIII!.||i|:I| ||1. (LN L _'||_'-i-|||-||_|-\. [T AT I TR TR
crintee sl of Al cknee o e wreesei Lt ey,
o e e clepeeon hess e
VHEDIE cnnsT e 0t vt s 1y

ittt relaremslyp ol e

f-- I ety ezl _-...._:_. || | TR m |' i i I
TR I A L AT IR TE FUNTT ITTH PP P et e
R T L L e e F T T S TR
S B I S T PRI TR e Lemes alivnziege o gl

. gy ;
[ L Y I FTLEL T B BT [T RITRY TOTIRTIN I e

R e B T R 1 B L) - S Y T PRI IR B
IV s Irecdeient, toe il e Fae i T ogn, 1o

TR TRt H I R TS | EF T BRI T R IR

i oo e pedee B P
R I TR ER UL AR T S RS B B LT
FE I Y | FETT I A L 1 [ LI T 1

H T T TTL T L R
L R T M N T E T LN |
ST FETEY P e

L P R B T T e TAY I IS B

LR (R L L O LU PR




I ICRORL S B

-\':.‘!al._'.

L IETTHH IR TS

"lllll :\.\..Ill--_l|

L RN R B

voonn o aleesrrna, o e el e r

e G =
HEL I Y TR T RN 1 T

wopalie rhat e o

S LT ST T TR T YU al there L el s ol TP

aued rme b aeoen s
dode B venees 7ol
vt = evatthe g Iy g
ol

Eefpuising 1o

BN Tie o ST

LR R H

AT P et ol Tha- s,

TR I PR | TP |

mertfied bee o

P LR

PRI IR L I

|-i:||: [ LI i-.- [apile=-n |;'|| raes T |!!-"-- 1" |'||" h f.
Tl od 1l et o] o

cl toann=-lanaley oo makone L el s ol g

T weon g
HUS R TRY A ] I :I||"-|T_|f-n_ (P
boalzhe o0 Al neetian w

(RN R I TTT R R FA PR
e =varbper, % || BIETI AT

fin -1

|2 b= on] LB ]

U= =i alliliapa @ o=

Fir ming 2ol e pea
:':I':lt‘_l'l ‘..;||'I!I|II LI B

R TR
r]|.||

NI T ST TRC A R

. 1
[ R Y NI T HHN]

I_||-- =l = -l -|I'|!|I'. N L EH

vehis thae
e

Dl =t !

' leat, F

el
R R LI G T IRURER LR

el = e 3

L oo porpetnal Foont-g

Pl ol

T T TN T B FER T EENEY YT BN I T I Y A S

[ TR ET R | SR T H YRS I T T

RN TN TR T TR IV TR

Sl e leer = hil-, 2

L TR EH T T T BRI

i e o= e el

wegr- e e nloare

-
nreler s

'
| e g - [INEN

Tt

THN

dilce vl etz e agpti

lis

T 1h

poerfy foeRs ol

B T lad ol L miiie
Y e

i | I iliTrm ]

et bl e 1 e

TR N T 5. SR B I

[ | drtatr bl klll'l'|||
L e L avasralangy
[EPR TS I OO TR n vl g |

s ettt orl e -

corsfe o Ihliner & a0 |

B - - 1 - e ale Bpa
[N FTEEEY BT - B BT ! RN Y
-||'|| PO P LT PP

R T TR R N T AT B T IO

viogeme et al orare s Mo
|:';. L T T TR A I TR | I TEN lo= 1" 0 an [N
T e N e LT I FY NI R FT I PPE R
TR IR T T T Vot | SRR B PR I
L S R O AL S T I L PP B R TR L]
THR) Bl FYRNEY PRSP T R TR TR N PE B
P o lemgpnnae w0t " R N T L T
=latasngs [ ' ' H [ETT IR L Bl 1 ol T L T O




3 Pl b viti s it el L

VILE . S e

ool then a7 eean
It Jkbweg, =i

Ponlivy e 200 -0

(T T EOL T PR TR TAE TR

i Uree- ot S T TR ER L b B SR TR MR L HI LR N R
Ve e oan D leslins ol U =z then e Ve v
RN TERRT TR VTR MY PRI B TYEA PRV NCNTIN PREIY PP B PR PR
Toaemnely o Plo- Tl el b ™3 B v ae <l o]t o v
P g et e e prevmn s 5 ekl
voerlope |, o= I35 Uhee teepee o
ctten e fearl el b tod e o, K ar

drcwellonre appeeseai e Dovrer Coeal s fabas e
e e sinnEn st sl e sl tes ot ler e
prevemn s T apgeelliee e Soe T T30 Ll e
STTRETHTTERY B L TTEC] LR BTY I IR R R I S TR R TY B
toend dpcsliee S0 b s paa i ol At el e o
Tateeue e -

I

T T T & T O L R I B S LT R Y TP LR
L TSR b L A I RN TV P RN
aved o hwersaigl by o0 1N e BTt 1% 0 =11
atw e skl edes 1 g N R L L T T R T T P
L e | S T T e R | EN I PR T L | ORI TRTIMT R

IUNTIN B R TR Y T IE L T (I AL & T

T RS TITE TR TR FT DAY PRI s o
poPrnnl Babe e o 1 T TH
TR T P nl [ IR W e Liees T = Preee g e

P N LT M I |.-.|:-'.- [ TR B AT TTY I R P I THE T I

| T 1 L T I T BT L RN S R TR T PO

om0 e n Gl = LI I S I P P

I an I . 1l EE I S P L T
B I owamy [N S ]| [ LR | I A
L I Y | R T B R S SR TP
R .1 i-ll,'l I 1 1L, I . T =5

15:rem i’-|:_-':.' 1" ' N " ' 1

LTI B T 1 ' L | u )




o Sl B S R I B Tow T -
al Bh Fer b slas e T T TE EET T TI]
- 4 - . .

[ Sir=7 LRQQua-=T1 e tan. gl s :-...|| [ ESI PR LI B
T L T DT T TR S L TER TR FEoN] IR AT TCEN T B IR R R
TP TR FYPTRY TR FTCIY B Y ST B TS T e

Hatae oparpan Troes b = Vi aFter, Lo v thre

Sl s 1 orop e e

S ERT

wiri g i [T
G U ae esdent thar sl cvgniaties ey sl [
e rnemereatta ated  aiteelen: el et el
ed Finadle, Tog the stmge smeagpao b ety o
el e enrein ]y ot Foaalele gnedl S e el
v bepingz rroeioeal B L R TS I T} PR IRV
veraldinde preenthreno o e et Ve Tl el che et - BTITH
s ehen !l.'ll.-l.'I:||-- HURCR Y P PR R | FURET T B AT I | I A
sopropEse ae leend e end L B R e alh -
sl o thos sl 0w L0 =30

Wl e, e w sl e Teeara Liyapet it ahe

[rrrxsornmapy et s clesze Iy Lo oo feeeoo e

Jor, -H'fI ‘ "' HY | |“:""_ NLELS |||.'|| ||l-|'!l'|ll'l"l'_ Sl |'I'|'|i 'Hik

T O R Pr A R TRRNES P TR I L |EPTRRI I B E TR
lpwo], sof o Twe A arrene La-h | Y RT N BN PRI
i E l':-.l."!| al . I'Il:ll-.'l'l:','_l'l ! [ B O | s e Wi

TR LRSI R4 CIL L H By ITIRETT) PRI PEY U P RET] IER) Wt
oo Wooaarng e the 1aen

1. =erton 2 @z rha == T o taees S oabahis e
TR LA T SRR [ Vg | el Mo o e
edern el =l e L el e s Hhe
woanie D bzl oo B Rl s e s e -
Mgl e nre Fliad Ul e e e TR L
T T L TER TR P TTREY IR - B A BRI LITIRUN AR fe
1. weeronln - I T T PR TR YY1 [TPYER el

TR T LE N P O ERCR T T EER Y TR T RNEET] FITEEY I PELA

Uizt el tae L1 P L I B VIR I TR L L
alal A '!:||- RN Il;rl'_| L _'!.l. | R H % |,
I -det Thorl P g oo hiar o = vl LU R
T LI T ' 1 ' - [
H ! e 1 ' ! 5 n <




g FLANNED PARENTHOOL ¢ DANTORTH

fion of viability should be dirscted o & epecific point in
thrme, sueh ag the snd of the 24th wesk, or about the end
af Use seoond trimesisr,

In our diseusson in Koe, we used the fanm "vieble™
i signify the puint when the fetus 18 “potentially abile
io Nive owlside the moihers womb, albeit with artifitinl
ald™ Id, sl 160, We repested thet at this peint "the
fews then presumshly hus the cupebility of meaningful
Tife outside the mother's worm® ' &, at 163, and wa noted
Hut this stage woosllv wae reschod &t aboutl seven
months or 28 weeks but may ocvor eachier, T, st 160,

We mgree with the Distaicl Cowrt that the definiten
of wighility in the new Missourd stebute does not confiied
with what we said in Foe. 1o fael, we belicve thel the
slatutory provision reflects an esrnest sllempt to ootoply
with our obeervations and diseussion relacing ro vipbility.
We do not fissd it improper for the State to leave 1o the
nhysieien the Tt Wi 10 whether the foius is
palFntially able 1o eyevive outedde the mothsrs womb,
amd thus we do not sceepy sppellants’ rontention that
& specific nunder of wecks most be fixed by statuwbe as
the point of viahthiiy, Wolfe v. Schroering, 584 V. Supp.
431, 637 (WD Ky, 1074} Hodgson v. Asgerson, 378 T,
Supp. 1008, 1016 (Minn. 1674), dismissd for went of
jurisdintion b s, -ﬁ:f:?vrrlﬂ.v v, Hodgsoor, 420 11 8, D03
{1970}° Moreover, we see no merit in pppellaols’ ob-
jection thet the definition of viabdity in the BIissourd
statute vicletes Roe's “trimesler differentiation test”
o the survent gtate of wedics] kwowledee no fotus s
visble st the end of the first timester, see Hoe, 4100, B,
at 160, and the point of vishility ieell wparates two

———E—

#The Munmesnin watuic ot feor i Fedpesu provided ihel s
Tedue =ghall be somsidored palsitially vislile™™ indee 1|_-|nu,_;l'- il
pretovivn perind ar, 2 olber wands, ot M0 weeks ofive sonecjidicn,
Moty thet uo evidemer of visbihfy st 200 weeks baf laop preamed,
e thier-intles Dhearicl oot thers Fouad the it o of v nliny
toressakable and woeanstitunomal, 8 T, Sapr, 6l G
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HMEFCBANDE R
T Justige Powell

FROM: Penny Clark DATE: July 2Z, 1975

Ho. 74-1151 FPlanned Farenkhood of Cencral Missouri v, Banforth
Ho. 74-1419 Danforeh v, Planned barveathocd ofF Cenktral Missouri

Ihis memorandim will swemarize and expand oo our
discussion of Joene L%, 197% on the issuez in these appeals and
Justice Blackmun's propoesed disposivion vf rhem. The page
numbers refer Lo che printed slip opinion circulated Jene LS,
There arc cight major issues:

{1} whether the sgate's definition of wiability is
yalid despite its failure to mention the trimester division of

Roc w. Wade:

(23 whether the woman may he required fo execute i
written conscat,

{3) whether the state may regulee the hesbaod's consent;

(%) whether Lthe state wmay reguire the consent of one
parent of an wwarricd woman wnder the age of 18;

{3} whether the state may terminate, withoet a4 hearlng,
the parvental vights of parents whoe have consented to an abortion
i the fetus is delivered alive:

(H) whether the state may prohiblb the wse ol saline
induckion as an abortion method in the second and thied trimesters

of pregnancy;




(7Y wuwhether the state may vequive physicians and
leealth [Lacilitics o wecp records ol aboebinon procodures;

(83 whether the state may punish as manslauvghter a
phvsician's failure to exercise professicnal skill to prescrve
the life of a fetus.

(1Y MNefinition of Viahility, Justice Blackmun's

Danforth oplnlen is clearly correct in concloding ehat a state
may define wiabiliry in terms of potentlal for life cubside
the womb, rather than by strvict adherence to Ehe trimester
schema. The capacikv for independent 1ife was che primarcy
concern of Hoe w. Wade; the trlmester scheme was simply a
mathod for estimating wviahility.

(2 The Woman's Conscnt. Insofar a5 this Teguirement
g

applies te the first frimester, Justice Blackmun's opinion
daclares it inyalid ag an impermizssible burden oo ihe woman's
decision Cco obrain an abortion, In its application €0 the
second Erimester, it is invalld beeause it is unrelated to
the state's valid interest in maternal health.  The opinion
apparently considers the requirceent 3 valld regulation of
third-crinester abortions.

This cploion appears to announce a4 general rale chal
Lhir states may ookt impose on [ivst-crlwoester aborrions any
regnlation that is aot applicable to similay medical procedures.
P, 7; see also p. lh. This approgch seems e be supporeed by

Koo v, Wade, ia that Roe held that repulacvion of aborcions must




be justified by a "compelling state interest." &10 12,3, at
163-165. It held that e only twoe stabe lntertaeses
qualified (the heaslth of the mother, a#nd the potential 1ife

of the fetus), amd that seilther of these intercsts was
compeLlling in the Lirst trimester., 410 U1.5., at L70=-17L.

1f this analysis is applicd Literally, it leawves no yoom for
any regulation of First-trimester abortions except to the extent
that Lthe state regulates ather medical procedurcs. General,
nowdiscriminatory regulations such as sanitation rules iloaposcd
on all medical facilities may be allowed under the state's
general intcerest In health, sinece there is no ligelihood

that the sekale Ls using them das a surreptitious method of
preventing or discouraplng abortions. (Thls aoalysis has wvery
little relatioo to the compelling-state-interest anxlysis of

Roc v, Wade, it bears more similaricy to Firste gnendment docerine

allowing nondiscriminatory repulation of che fime, place and
manner ol specch, which cannob loselfl bre regulated. )

If thisz analysis is followed, Justice Blackmun's
Dauloarth opinion seems correct even toeuagh, as you and I apreed,
the consomb roquirement imposes 1o discernible burden on a
woman's decizion to obrain an abortien becausc any repotable
doctor would assure that she freely consents fo the procedure.

It may be possible, nomnctheless, Lo Loterpreil Roe wv. Wade

to [orbid enly state repulaticens fhat prohlb[i aberlions, wodualy

pestriet thelir availability, or burden the woman's decision to
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obtain an abortion, In Ree v. Wade the only reason given for

forbidding all repulation of first-trimester abortions is that
first-trimester abortion procedures meéy be safer than child-
Birth. To conclude from this fact that the state has no
compelling interest in regulating first-trimester abortioms
disregards the state's interest in assuring that first-
trimester abortions actually are performed in a manper that

is safer than childbirth. If they are done carelessly, or
under unsanitary conditioms, they can be very dangerous.
Justice Blaclowm's answer to this, I am sure, would be that

the astare entrusts all other medical procedures - including many
that are far more dengerouvs than early abortions - Lo the
profesgional judgment and competence of physiclans. Nevertheless,
the history of abortiom in this country may provide some
justification for additional regulation of abortions in the
interest of heslth and safety. Those regulations might include
licensing of facilities (including either clinics or properly
equipped doctors' offices) as long as those regulations do

not burden the woman's decigion or unduly restrict the
availability of abertions. If you wish to pursue this
possibility, you may find some support in Justice Stewart's
concurring opinion. &10 U.S5. at 170-171.

The state's interest in obtaining a written consent

e e g i e

from Che woman Seems a different macver. It is not related

to a concern for maternal health, Instead it seems intended to

i

encourage deliberation over the decision to have an abortion,
R g s ——— — el




although its efficacy for that purpose ig questionable, If

the Court adheres to the apperent rule of Roe v. Wade thst &

compelling state iaterest is required for any regulation of
abortiong, the consent requirement may be invalid degpice the
absence of any discernible burden.

(3) The Hushand's Consent. This iz a troublesome

issue, and Justice Blaclumun's opinion does not mention the
wost difficult sspect of it: the husband's right of procreation.

As 1 read Boe v. Made, it is grounded on recognition

of & fundamental right of procreation, or, expressed more
narrowly, & right to nshe personal decisions regarding
procreation without Interference by the state, See 410 U.S.
at 152-154. If the woman haz a fundawmental right to bear
children or not to bear children, a8 she cheoses, without

faterference, it seems that a man's right to father children
e —

o

should be recognized equally. The state then may assert an
e e R i, -

interest in protecting the wan's right by making his wife
abtain his consent before she may abort his child. But such
a consent requirement clearly infringes the woman's right to
choose whether she will bear a child.

The answer Lo this spparent dilemma may be the concept
of stecte action, Although Roe v. Wade recognizes a fundamental

e i ———
right relating to procreation, it only prohiblts state

gy

o
interference with that right, If a state forbide a woman to
S i

obtain an abortion without her husband's consent, it would Interfere



with the woman's right as defined in Roa, If, on the

other hamd, it lmposes no restriction on the woman's Access

to abortions and simply leaves the husband's right unprotected,
it has not interfered with either party's right of self-
determination in matters of procreation. When the rights of
the two spousas pose an actual conflict, neutrality may be

the state's only option.

{4). The Parents' Consent. This section requires the

consent of one parent or persom in loco parenties if the prepnant

woman is umnmarried and under the age of 18, unless the abortion
is necessary to save her life. Justice Plackmun's Danforth
opinion invalidates this requirement on the ground that the
state cannot delegate to a third party the power to forbid a
woman to have an abortiea, The parents' interest in supervizing
their daughter, though recognized by this Court, 18 no stronger
than the pregnant miner's right te terminate her pregnancy,

if she ie competent to make the decizion herself, Up to this
point T agree. But I am confused by the following discussion

of the minor who is not competent to decide whether her
pregosncy should be terminated. The opinion says that if the
ninor is ivcapable of giving informed consent to an abortionm,

a parent or guardian "must be the decisiommaker." The support
for this is a statement that this "is thea usual rule for consent
to auy other similar medical procedure." P. 12. 5till, the

opinion inwvalidates the congent reguirement becawvse it troats
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abortion differently [rom other medical procedures and becasse
there 13 no Tcompelling justification” For restricting a
minor's access to abartions at anv stage of prepgnancy.

From this discusslan, T canmet tcll whar tEhe zole of law
lz. Can 8 pavent congent to an abertion for a minor dagghoer
who itz ifncapable of makiog the declsion hepselE, 1f the
davghter objects? If the minor wants 4o abortlon bul is nec
comperent Lo make the decision herself, can the state block
the abortion waless one af her parents consents? fan ii do 50
only if o similar rule applies to other sargery? Whe decides
whather the minor is cvompetent to make the decision¥  Can
the state define competency by drawing an age Llina? an thal
age line be vighteen?

The prublem of che ingompetent minor obviously is not
golved by this opinion., Tt may be possible fo aveid the
quescion on this appeal, since this iz a Lacial attack and
the statutory provisiom applics to all wminovys up to the agae of
18, Many indiwvidoals wicthin that apge span are surely ndcure
encugh Lo weigh intelligently the choice between hearing a
child and hawing an abortion. The present statuiory provision
gould be invalidated on the grouvnd thatr it is not tailored
for incompetent minors, with o sugpestion that che state may
make appropriate provislons [or the problem, if it is gareful,
The oblect of swch legislation must he o probect minors who are

incapable of giving informed consent, without unduly Testricting
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those who are mature enough Lo make the decision themselves,
One selution {which may have teo come through the legislalive
process) may be to involwe the doctor in the declsionmaking:
for [nstance, if & parent and the dactor agree that the nbaor
cannot give informed consent, perhaps then the state coold
Fequite one parent’s consent. I am inclined co thiok it would
be best to avoid vequiring a4 judicial proceeding to determine
compelieucy, both becazusze delay inereases Che danger of che
ahortion procedure and because [ am penerally wary of creaking
new constitubtional hearing reguitements, MNometheless, if a
state wWwanted to set up 4 judicial hearing proceduare, it mizht
be a reasonable solution.

5. Termination af Parcontal Rights. Section 7 provides

that if the [etus g delivered alive in an abortion that was
not perlormed te save the Llile ot health oif the mother, che
parcental tighis of the mother = awd of the father i€ he
consented to the abortion - shall he terminated. Justice
Blackmun's opinion construes this section to provide no heariogp
before parental vights are terminated, cwven thoupgh Missouri
law requires & hearing beferce parcental rights may he ferminated
ip any oiher situacion,

If this caonstructinn i5 garrect, Che opinion Tightly
invalidates it vnder due process principles. 1L any othet
parent who "abandous™ 2 child iz eotitled to a hearing, the

“abandomwuent" represented by an abortion should 2lso require a




hearing. Theze are factual Iszpes Lo be tried, including the
statutory gquestion whether the abortion was perfomed Lo zave
the mother's 1iie and heazlth. Moreaver, if the pareal cootests
the procecdling in hope of keeping Lthe child, ic is hard to
Justify rermlvacing parental rights withoot an ingulry into
fitness,

{6} Use of Saline Ioductian. Section 9 pronikits

use of this abortion technigue in efther the second or third
trimesters, Saline indoctioun, or saline mnniccentesis, is an
abortion method wsed almeost exclusively in the larvter stages
of pregnaney because safer methods are avaiilable in the first
20 weeks, The procedure consists of withdrawing some of the
amniotic fluid and replacing iE with a zalc selution, The salc
solution kills the fetus and iwduces labor within a matrer of
twurs. The method Is saler for the mother than hystecotomy and
hystepcctomy - the other abortion methads widely available in
late pregnancy - but pethaps not as sale as the yet-cxpecimenkal
mechod af prostaglacdin instillation. Hystevotomy and
hysterectomy require major abdominal surgery, but there I8 a
significant likelihood of deliverlog the fetus alive. Hystercoboany
terminates the woman's childbearing ability. Ilvsteratomy requives
an incizion inte the womb; later pregnancics then require caesarean
delivery,

Because Roe v. Wade recognizes the state's compelling

interesl lo pretecting the life of the fetus after wiabilily,



ithe hano on saline ahortions wust be analyzed separately
for the scecond and thivd trimesters. As far the second

) CHur .n-t.rl'n:l bebore vi'-i'-nih-‘!\j".i_‘
Erimesboer, where Koo recognifes only the slabte's interest
in materaal health as compelling, this restriction cannot
ke sustalped. 1E saline akortions are safer than other
availahle methwods, the state's interest in wmaternal healrh
cannot juskify their prohibicion. As o ghe third crilmester,
however, Lhe matiter is move complex. Roe said that the proper
halange hetween the state and indiwvidoasl interests io the
third trimester would allow the siace to forhid all ahortlons
unless necessary for the life or health of the mother.
The wpinion did not address the question of & proper halance
if chie only Issue is the methed of performing che abortion
rather than the availalllity of Lbe abortion vel non. Thus
tlhee issue az o Che thipd friwocsier, not recagnized in the
current Danfarth opinicn, is whether Lbe state's incerest in
protecting wiahle fetuscs frowm destruclion will justify
prohibiting saline abortiogs even if abortlon is necessary to
gave the life or healch of the meothetr, and other available
ahortion methods are significantly more dangerous to Che
mother., L[F the aborticn is heing performed to save the mother's
life or bealeh, the Tealih risk of hysterotemy or hysteroctony
pay be as prave as hearing the fetus Lo term.

{7y Recordhecpiog Requirements. Scctiou 10 provides

Ehal health facilities aml physicians shall e reguired eo

miintain records, ag prescribed by the state depaztownt of health,



ol all aborviens, LIt speclfles two purposes:  "the preservation
of maternal healith and 1ife by Adding to Lthe sum of medical
knowledge™ and "to moniter all abortions performed Lo assure
that they are done anly under and in aceordance with the
provigions of law." The statute does aot say what information
musk ke kept, but it does provide that the oformation obtained
from a paticnl shall be confidential Yapd slall be used anly
for statisgical purposes" Lul some records {perhaps only

the reports the physicians compile [rom the patients' records)
"may he inspected and healih deata acguived by local, scale,

nT natiomal public health officers, '

Justice LBlackmun'sz oplnion finds elis provision inwvalild
because it imposes recordkecping regquitements that are aot
applicable to other similar medical procedures. This conclusion
ignorvs the state's legitimate incerest in enforcing the

regulation Lthat Roe v, Wade and Dog v, Eolfon permit. Wichout

sitch 4 recordkeeping requivement, it may be lmpossible to enforce
B ssawri

the provisioo probibiting abortions after wviability unless

necessary to preserve the 1ife or healch of the mother, § 5,

or the provlsion reguiring second-tvimester abortions 1o be

performed in a hespical, § & (oot challenged in this =uic). As

vony as proper safepuards are provided to ensure confidenciality

of the medical records, =0 that a woman's decision to have an

abortion is mob burdened by koowledge vthat her medical records

wWwolleé Le made poblic, T think limited recordkeeping requlremonts

may be permitced under Boe and Dow.
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(8). Requiring efforts to preserve fetus. Section b

nf the Missoori statute reguires g physiciao to "exercise Lhatr
degrec of professicnal zkill, care and diligence Lo pressrve
the life and healch of the fetus which such person would be
regiired e exercise Lo order to preseryve the life and healch
ol any Fetus intended ve ke horn and net aborced." Justice
Blacknun's Danferth opinlon construes this scction to apply to
abortions poerformed hefore viabilivy and declares it "overbroad.'
This result L5 unwarvanied. The natural way to roxd
Lhis section, it sccms to me, i to apply It only to ahbortions
that might deliver a live [etus - that is, abortions performed
aftor viabilicy. Such abortions are prohibited By § 5 of the
statute unleszs necessary bo prescerve the life ov healch of

the mothar, Hoe v. Wade allows this restriction, and its

recognilion of the state's interest in preserving viable [eruges
also would seem to suppert legislation requoiring a Jdocbor Lo
tith 3
avcoapt £o sawe the life of a viable fetus FﬂllnwingAahaniun‘
This section may have some relation to the saline
induction Issue; if it were comstrued to alfect the choice of
a methpd for performing Lhe abortion after viability, some
provisien should be made for the safety of the mether. Bual iE,
as the state contends, it applies only after the aborticon 1s
complered and affects only the physician's methed of handling

the delivered fevus, it seems peorlfeclly walid, [E scems Lo ne

that the proper way to handle this issuc 15 to say that this




13.

section may not apply to abortions performed before viability,
ot that it is valid as applied to post-viability abertions as
long as it i:- nut‘régggfgt i he avallability of
abortions necessary for the life or health of the mother., The
doctrine of overbreadth, under which a. statute ie declared
facially iovalid beczuse some of its possible applications are
impermissible, has no application here,

I1f this section 1s also challenged on grounds that it
defines criminal responsibility in a manner that is too vague

for doctors to conform their conduct, it will raise a different

issue and require different treatment.
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APPENDIX |
AP TON T E oY et LIS
* WOS HOUSE BILLNO. 1211 .

AN ACT relnting te sbortion with peanilly provisiens ard EmErgEncy
cln s,

B il enacied b the Ceoerol Assewily of l?_it Einic & Arigsourl, a8 foflsins:

. BECTION L. It bn the futentivn of Lie pemcral suppmbly of the state of
Misscuri to rensoosbly regulale sberdoe fe confoliokmce with the del-
wiphd of (e supreme court of the United Slates .

SECTION £ Unless dhe langusge or comtest eloprly fadlentes a dither-
ant mennimg te inlended, the tollowing words or phmse for ihe purpobs
of this ael shall be given the meaning oserlbed (o them!

{13 *Aboriion", (he Intoeilons) destrueion of 1he e of &8 eobrys 07
betun in hiE or hir mothers woab or the Injenticngl termlostlon of the
pregpaney of o mother with an jotention cther thaa to imerenye the prob-
ahility of a bive Blrih or to remove o dead or dylog unber? bl 16

(£} "Vibiliy®, (uat slzge of fels] derelopment Whet the life of the
ibars RO may b coutiued tndelietiely eutaids the womb by watural
or arllels) Weauppostive opslome; '

(33, *Phyeicion”, soy peosen Notnwsd fo praciles mealeing in dhin Einin
by the state board of vagisiFation ol the meslluyg sris. T L

SECTION 8. Mo sberticn shall be pectormed grior 10 the end of (he

flrel twelve wiike ol preghaney eLeepls g
{1) By = dily Useosed, consanting plyrlsiun in the erorblse of hie bett

clinieal medioal judpment. i
" {Z) ATter the women, prier to submliting to the sportion, ceriltie: in

writing ber consent 16 the abortlon sad thet Ler eowsenl 18 dnformed and
fricly given snd s nat b el of eerelom,

185 '
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Act 76 77ih GENERAL ASSEMBLY

LE) With the writtéem con=ent of ihe woman's spouse, wvnlegs 1kt abor=
tion 15 certiled by v licenss4 phyeielae ip be zecesnury Lo order L prosorve
the e of thé mokher,

4] WiLh ihe wrltton consemt of one parenl O perean [n loep parinils
ol the wgmrn IF dhe woman B yvmorried aod aoder the sge of eighioen
¥ears, anless the aborifos is ceriificd by 2 lleeosed phycldan oy pElDESECY
I arder to presseve he We of e molher,

EIHCI‘i'I}H 4. HNo aborlen performed webptguest 1o the el twilve
wieeks of prepaaoey ehall be performed epeepl where the ;:luriymnl- af
bgction & of thie act are satlsfled und in 2 hosplisl,

BECTION b, No abortion pol setespnsy b0 preasrve dhe Nifs or hoalih
af the mother shall be perfonmed unless the pblending phyelclas (iFel ear-
Lies with repseonble medical cortalicly (had e Tetue Iz wol vieblie,

SECTHIM €. {1) Mo person who perfarme or (sduges g3 sheriice chell
Tedl o exerctes thal degres of professienel akill, sare and dllgenss [0 prde
gerwe the life and hoalih of (e Tefus whish eueh perscn woeld be reguired
o exgrelse in grder to presorve e lile eod hesith of 2oy felus lptended
Lo be bore and ool aboried.  Any plisadelss ov peroon wwelating lo et abors
tlom who shall fall e iake euch meapores Lo éncoiroge or Lo sueisin the
Hte of the child, ond the denth of the child rosobis, shell bo dosned Eulliy
of mnnelapghier and upon eooviclfoo ghall be puskshed as provided ln Soo
lfon GES.140, REMe. Furller svch phystcdan or clher pérdoe ahill B
Nahble io am asdion for deonges &8 provided Io Secilon GAT.CED, REMD

(2] Whoever, wilh intent do do sa, shall wke tbhe e of o premotuba
[nfant sborted slive, ghall be pulliy of murder of the second degret.

(3} Mo person shell ues any fetus or prematare loefact wboried alive
for sn} trpe of noleotifte, rescareh, Inbeistiory or olher Klad ol exprrfmens
tatlon eltheér pror to or subscguenl o woy sborion procedurs azgept &8
neeeskrry (o protecl or preservo the Mie snd Sealth of pech promoiure o
fent aboried alive.

SECTION 1. In every case where o llve born infunl resolis fooo 20 abs
tompled abhortion whileh was bol performed o esve the 1ife af Lealil of the
molher, such lnfecl shall be a0 ebardencd ward of the stele aeder b
Jerlsdtellon of the juvesile court whereln the abortion cocurred, wid the
mulhar and fathér, §f he coneemied o (ke abortlon, of sush Ln.rn.':ll shell
hawve oo parental rghts or obligotions: whatseever reluling to sueh infani,
s I the prrontial Hehis bod been termloated purspoet fo peetoe 211411,
REMg, The slieadiey physdsicn ehall forthwhik notify zald joventld W’“"“
o the exisi=nes of snely e bopn Lifsol

EEITION 8. Any woasen seeking sn aloetion 13 the edal 1;- of Minspurt
shult he vorbmily informed of the provietope of ceetlon 7 of thiy el by the
attendlng physielan and the woman shell coptlfr 1o wrlilog that she hai
been w0 Informed.

SECTION 3, The gepiesal aseosmbly fieds thet the methed or teobilgue
ol shurilon keown ao sslics emolozenloele whoreby the amulorio fluld lo
wilhdrewn spd & gallos or other fald e lnserted fote the cmnlotle pad
tor the perpeso of killlog the feten wnd arificlally inducing labor b& dele
terlows 10 wateroel heslih snd 18 bereby prohlbiisd after the fhrsd twalye
wietkt of pregnaEoy.

BECTION 10, 1. Every heallk fasilly eed phyolelag shall ha suppl el
with lorme promulgsied by the division of heplih, the purpess and Feso
ton of whiloh ehall be Lhe prevervation of meterun] heslith sad Nle by aidids
fug o the sum of medical knowledee tkrough fhe compllation of pelevahi .
walernel bemlth end e date and 9 monltor sll eboriloce perforned to
uszure thet ihey nre deow only onéer id [n a:l:vnlam with the provi-
slong of (he law,
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SECOND REQULAR SESSION—1974  Act 76

B The forme shall be provided by (he state dvlsbon of health.

5. AN Ipforsatien ebisined By physlelen, hodplia), ellole or olher
healih faollity from & patlent for the putposs of preparlng rapofts (o the
divlkion of healih under this secfion or repests received by {he divizlaon af
Mealily shall be coufldeniial and ehell be geed coly for sladistleal purpeses,
Buch reconds, however, may be lpspeeied and health deis acquired by
loewl, gtale, or nationa) poblls hendth odficers, -

EECTION 11, AN medltal records and other @oeuwoenty peguitsl To he
Eept ghell be msiotelosd in the prrmenent fles of the kealth Teeility 1n
whith the sborilon was perforeed for a peried of seven yesre.

EROTION 1& Aoy praolitlongr of wmedlsing, surgery, or.persng, oF
piter haxlth poreonnel whe shall willfely spd koowingly do or mtlint ARY
action mede velawiyl by thie est ehall be subiest o bovieg Nis licenae,
sppheatton for fSeempe, or authorily o prociles hie profesddop o & phynb-
cAnn, RiErpeDn. oF BDree (B Lhe glale of Blissbur] relocled aF ravehed by the
ppproprista slate “i'f-“ﬂ-l.!ij Do,

EEQCTION 13, Any physioksn or cllzer ].rtrm.m. who falls te mainlaln the
I.'I:li11'|1:|i‘_'I:|.1.||.i.I|i|::-' al sy regerds or TEposiE Teg ulned under ithie el 1o puiliy
af & wlgdemesior and, ghon epovielan, ahall | punielid is pl'ﬂﬂ"?ﬂ by
3w,

BECTION 4. Any persee whe condeary le the provisicas "f ihis act
knowingly performag or RIdE In ihe porformenes of Bpy chariipn or Epows

Ingly fails 1o perforn any sefion reaulred by this oet shell be guilty of &
wisie=eener wbd, vpen convicllon, ohall be punloled s ].ll.'u'l-'l.ﬂtrﬁ by lew,

SECTION 16, Any persok wha I& Bot a Heppsed phvelsisn 6% defined
1n soction $ of thie ael he porlorme or otiempts fo perform ab Abortkn
0B anather as defioed 1o subdlvision (1) of secton 2 of this acl, i6 gullly
of & toloay, as=d opoy couvicilos, shall be lmprsoned by the doeporitsant
af ¢orreciluny lor a teven of opd lesy (hen fwe years nor more (hob B0V
IOEE WbhRTE. . ¥

REOTION 16, MNelblng is thiz acl shall be conskreed is crempl any per-
son, Firm, o corperstion feom olell lisbllity ter mediesl meiproctics for
cegligeni gets or cortfleation under thie acl, .

SECTHON A, Beowuse of the neoesiiy for lmmediate staie acllsw to
regulsile chortloes (o protect tho lEves and bealth of elileeps of thie atsate,

thie &t 15 deemed pesesmry for the immedlate prasereiion of The pobike

Dealth, weélinre, Pnde and sofely, aBd le bereby déelafes] oo 0 Hn @Oers
Evmey mct withia the mestlog of the copollistion, and this et shall be (o
WP foree aod effesi vpon lke persage mod mppoevil.

EECTION B, M asy proision of Thly At or the appbicothon theren! Lo
any poreom ar elreametasce ghall bp he)d lovalld, soek Lzslididy dece not
aifest ike proviviesr or eppllestton of this Al which can bey glven eliscl
willhoul the luvalld providdes or eppllestion, l.|_-|l le Lkle sod ||l-i provislomng
of his Ast are declered o be poverskble, P

Approved Juos 14, 1974,

Effeellve Jipe 14, 1874, '
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MEMORANDUM

T Mr. Justice Powell DATE: Scptember 1, 1975

FROM: Phil Jovrdan

Wo. 74=11%1 Planned Pavepnthood v. Danforth
Wo., T4-141% Danforth v, Planncd Parenthood

fm August 18, 1973, CAS (Tuttle, CGodbold, Morgan) decided

Fog v. Corstela, an appeal from a declaratory judpment oncetrod

by a 3-judpe court. ©CaAS agrecd with the 2=judpe court that

1

parcental amd spousal consent regulrements wviclated a miner's

right to an abortion, &n outline of CAS's rveasoning Follows.

[. Pareatal Consent.

A, After reviecwing this Courc's decisioms Involving minors'
rights undey the Constivution, CAS stated that

it is8 possilble that either: (1% all fuadamental

rights apply to minors, but cthe state may some-

times assert an interest zufficicnt to iustilvy the

state ackiocn, or (2} minors do not necessarlly have

all of the fundamental righes of adults,
CAS refused te decide which was correct, and looked instead
"t the pature of the right itself to determlne its availahility
te mincrs.” It intevpreted Boe as having found a right to an
ahortion because of the harm that could result to the woman LE
the vight were deaied. See Roe, at 153, Foresecing equal
if not greater harm to the mloor if the vight wetre denied,

CAS held that the miner had the sawe right te an aborclon as

the aduolr,



2,

B. CAS interpreted this Court's recent decisions as

trequiring that a statute be "necessary” to achieve a compelling

state interest before it can overcome a fundamental right.

C. CAS considered the asserted state interescs:

(1} preventing illieit sexual conduct among minors -
CAS found that the parental consent requirement was not
"nacessary™ to achievement of that interest; and that,
in any event, it would not significantly affect illicit
sexual conduct among minors.

{2) protecting minors from their own improvidence -
CAS found that the statute was "not drawm with sufficient
particularity te express cnly the state interests at
Stake." Reasons: parental decision-making does not
necassarily improve the quality of the abortion decision;
parents may not act always in the minors' best interests;

the phyvszician can counsel the minor who has not already

e st
made up her mind about an abortion before consulting him.

{3) fostering parental control - CAS was concerpnad
that this interest could justify & parent's denying an
abortion for reasong other than the minor's best interests.
The court also noted that allowing the parent to block
an abortion, after the minor hag becoms pregnant and
sought an abortion against parental wishes, seems like
locking the barn after the horse is gone.

(4} supporting the family as a social unic - CAS

decided that the parental comsent requirerent could not



restore the unit's viability once it hes been fractured
by the minor's pregnancy. Moreover, the court decided
that the privacy of the family ss & vnit rested on Che
First Amendment (assoeiation), and was protected against

state intrusion; it could best be preserved by keeping the

state out entirely, and &llowing parent and child to work k

out the abotion problem on their owm,

IT1. Spousal Consent,

A. The state claimed it was supportable as part of the
state's "general authority to regulate the marriage relation-
ship." CAS found that the state's general interest in the
warrlage relationship (as evidenced by marriage and divoerce
laws) simply did not extend so far as to justify interfetrence
with decieiong relating teo childbearing.

B. The etate claimed it was protecting two intereats
of the huesband:

(1} interest in the fetus - CAS noted that the
commen law had recognized no paternal interest in the
fetus, but that modern law had recognized more and more
paternal interesc in che child (a.g., Stenley v. Illinois).
But CAS pointed out that this scatute based the husband's
wto power on the fact of wmarriage to the woman, rather
than parentage of the fetus; tharefore, the statute could
not be justified by the modern recognition of paternal

interest. Moreover, the father's interest in the fetus,

i



S8

4,

which is not as strong as his interest in a child with
which he has established a parent-child relationship,
was "simply too attenuated to strip the woman of her
fundasmental right to privacy."

{2) Interest in the procreative potentiazl of the
marriage - CAS stated that procreation was a fundamental
right, citing Skinner. The state argued that it had the
power to protect that right. CAS reasomed that Skinner

protected the procreative right asgainst state interferemce

only. Therefore, the man's procreative right could not
Justify infringement of the woman's right to privacy.
Moreover, the man could protect his proecreative right

by divorcing the woman and marrying another childbearer.

Tl
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Mareh 22, 1976

No. 74-1151 Planned Pareathood v. Danforth
Ho. 74-1419 Danforth v. Planned Parenthood

L sunmiaeizc helow my pecarguacnt views with respect
to peincipal provisiaons of the Missouri seatoute.  This maemo
is imtended as a tabulation, vather than an cxposition of

roascns.

. Defipition of Wiability (§ 2¢2))  Freowfid - Vgt

Conforms to Ree's definition, sut [ view this as
too wague and indefinice, I would wlaborate on Rog, vequiriog
a state to speeify a Jefinite period.

. The Roe definition defines a wiable fotus as “one poveavially
able to live outside the mathec's womb, albeit with aerificial
aid”. The opinion noted that viapllity is oever carlice than
24 weeks but i3 usvally placed av about 25 weeks. [Roughly
cnd of sceond Crimeskcr),

a5 4 doctor may be prosceurced for manslaoghter LE e
aborts a viable fetus, the dos definitioen is uwaworkable and
Wwill discourage Jdoctors from pecforming adbortions near the
end of the scocomdd trimester. A statule should specify
an ¢xact oumboet of weeks, wox. | 22 or 24,
Hote: HAB would sustaln the Missouri definfcion, apparently

without change.



L]

2.
. 1I. Requirement of Woman's Consent in Writing and
;};j,‘"“ Record Keeping Requirements [§§ 3(2), 10 and 11] d‘ﬁ’
{L‘//M These burden no censtitutional right and should be
Mﬂ”b}’\?j{{ sustained. They protect the interasts of the doctor, and
W M also compel t_l_t_u WOoman tgfahnilieil:__!'tir decision matura_:!.w}',
A The fact fE;;_;;;;ent is not required for uLh;;_aurgical
1 ,"/)\ procedures ie not necessarlly controlling., The state may
&) W"HA’ ’\) require consent and record keeping on 2z step=by-step basis.
{ Bote: HASB would strike these provisions down. 1

dizagree.

II1. Consent of Spouse [§ 3¢N]) w
e

. This is an lovalid burden on the womsn's personal right.
"Marital bliss" will eufifer whether or not consent is required.
Perhaps divorce laws should specific that the Husband would

be entitled to a divorce.

Kote:  HAB says this 1s invalid, I agree.

IV. Parental Consent [§ 3{4)] M e Mm
al M1 ’E‘h—

Missouri law requires consent of z parent where "mother"
is a minor.

As the section is now written, I will prebably say it
is invalid. But a minor's "consent” should be knowingly

made, and many prospective mothers are too young {(&ge 12-13,

for example) to make this sort of decigion zlone. Best to



leave to a doctor. If he concludes the minor ls mature
enough, this is adequate. 1f he concludes otherwlse, ha g0
will wish to obtaln parental consent to aveid common law fe
i
tort liability for committing a "battery”™ on an infant.
Mote; HAR thinks finvalid. 1 am inclined te agree

with him, in its present form.

-

V. Termination of Parental Rights where Child Survives %

Aborticn | § 7]
L T :
1£, as HAB reads statute, there ig a permanent termina- B

tion of parental rights without a hearing, this section is

invalid. But the DC read tha section zomewhat differently,

e
P —

holding that the statute terminates parental rights enly

-

temporsrily to assure that the child receives BMATrEency
i S— i T

medical care as needed. The DC thinks the parents ecan seek
i e
a hearing and regeln custody, 1If DC reading of statute ls

——

correct, I could approve § 7.

V1. Prohibition of Saline Induction [§ 9] F\.ced ’ﬂ

HAB thinks this section is a veiled attempt "to
inhibit the vast majority of abortions after the first
trimester”, He notes that about 75% of gll abortions after
the first trimester are accomplished by saline inducticn.

I agree that proscription of saline in the second
trimester is invalid. But thie is a4 complex issug as to

abortions during the third trimester (post visbility),




when Roe holds that the state then may proscribe abortions
altogether except where necessary to preserve the life of

the mother, aAs saline kills the fetus, the question arises
as to whether this abortion method is lawful in all situations
with respect to post viability.

I need to do some further thinking hera.

VII. Requiring Efforts by Physician to Preserve Fetus [§ 6]

Both the distri¢t court and HAR think thils provision
invalid, as it sppears tp requife a physicisn to try to save
the life of a fetus even during the process of a pre-viabillcy
abortion. [If this reading is correct, § 6 is absurd on its
face. The Missouri AG says the section does not apply to the
sbortion procedure at sll, but only in the event a live infant
resulte frow the abortion, The AG argues, in effect, that 14
the provision merely reguires a doctor to preserve a live .

fetus - buby - once it is putside of the mother's womb, If MM

the statute can be read in this way, it would be reasonsble. -

L1F-!Fl-j JI-
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BENCH MEMO
O Mr. Justice Powell DATE: August 19, 1975
FROM: Phil Jordan

Ko, 76-1151 Planned Farenthood v. Danforth
Ho. 74-1419 Danforth v. Pleoned Parenchood

This memorandum will summarize my inicial thoughts on
each of the issues raised by this appeal. My current thinking
results from my study of the district court opinion, Justice
Blackmun's proposed per curiam opinion, Penny Clurk's
memprandum of July 22, and most of the periodical literature
on Roe and Doe and on the precise issues involved in this
appeal. My opinions may change after reading whatever briefs
are filed in the fall.

‘I. '
Rdogiibne Kot s taagel,

I. Definition of Viabilicy [§ ?':E”J]-d.,ﬁ._._ el Pl M
dea a Jasragdd .

The district court, HAB, and Penny all agree that this

section eompllies with the definition of wisbility in Roa, and
ie therefore valid. It does indeed comply with Roe, but inquiry
cannot stop there. Given the controlling importance of the
: point of viability to the permissible regulatory framework
Wﬁi‘ it set up, the Boe opinion's definition of wiabllity is its
Wwﬂast and pﬂtuﬂ_t_ﬂ_lly its most dangerous compenent. This
Mppﬂal gives the {.".‘l:ru_:t an opportunity to modify the definition,

pﬁ? or at least te require that it be made more precise by atate

legislaturas,




EI

The Eiggifm.witb the Roe definition is its "flexibility.
HAB defined a viable fetus &s one "potentially able to live
outgide the mother's womb, albeit with artificial aild," 410
U.5, at 160. Although he noted that viability ig usually placed
at 78 weeks and (apparently) never earlier than 24 weeks, see
id., he did not define viability in termes of wesks for purpose
of the permizsible regulatory scheme. Instead, he demarcated
the period in which the state can prohibit nontherapeutic .F?
abortions from the period in which it cannot by nothing more
definite than the genersl notion of "viability" - a potential
for independent lifa.

Thiz is fine in theory but unworksble inm practice. It

must be remewbered that "viability" determines the polnt at
which tha etate con lupose eriminal penaltles- perhaps oven
apply Lts humﬂ:idéiluws = to doctors who perform nontherapeutic
abortions and te women who seek them. Roe effectlvely makes
that point a jury question. The queetion of wiebility will
arise in the context of a eriminal prosecutiom brought by the
state against a doctor who has performed & nontherapeutic
sbortion. The state will claim that the fetus was viable
and the doctor will defend that 1t was mot, and the declsion
will be left to the jury, Such difficult issues are often
e K Y

left to a jury guided by expert testimony, of course, but not-

g0 far as I am aware - in the context of a ¢riminsl prosecutlon.

s R ey — e il il _
—— ey = S

In fact, I submit that had the Court iaitially been faced
with the Roe definition of viability in the context of an




appeal from a homicide convietion of a doctor who had aburved

.l.,.;:..-n_n......_,-'[..n‘_-l-n-t.-

an approxlinazely Z4-week-old fetus, the Court would have declared

the definition void-for-vagueness, There would have been no

way for that doctotr to have known, at the time he declded to
alert the fetus, that he was vomnitting a criminal act; the
act dld not kecome criminal untll the jury, oo the kasis of
undoubtedly econflicting expert Eestimony, wote or less "second-
gurssed' the doctor on the wiabllity of that parcleular fotus.

a3 a furcher illustvation of the problem, consider the
case in which o doctor abores o 2%-wock-old fetus for
nontherapeutic reoasons and the state prosccutes him.  Rae
ipdlcated that current medical kpowledge places the earliest
point for wviability at 24 weeks., Iut suppose the judge At the
dector’s krial decides to allow the state te Ery to prove that
this [etus was vialle at 22 weeks - perhaps hecause sone rescarcher
somewhere had quite recenply discovered a way to kecp a 22 -week-
old fetus alive cutside the womb by new artificlal means. Assume
the jury, presented with testimony of this revolutionacy new
technique {which may bhe available, of course, enly in South Africa
ar West Germany, and certainly not whoerever the aborcica occcurred),
convicts the doctor of performing Aan illegal aborgfion or ¢ven
of homicide [(zee footmote 1. Could this Court ceverse on the
ground that the question of viakbllity of a lezz-than=-24-week-ald
Fetus should nor have geme to the juty? What if the doctor had
never heavd of the new technique Eor sustalning lile in Ehe

LZ-werk-uld fetus - should thar matter? Under Roo, 1 thiok



the answer to both questione is no. The reason is the same

in both instances - the flexible nature of the "viability"
o P

definition in Roe, which lmplicitly contemplated that the point

g S

of viability could move farther back toward conception as
e e — e i " v

advancing medical knowledge increases our abililty to sustain

life 1n ever younger fetuses. As I read Roe, it requires nelther
that the technique for sustaining fetal 1ife be widely avail-
able before the point of viability can be moved cleoser to
conception, ner that the technique be available to the doctor
performing the abortion before he can be said to have aborted

a "vigble" ferus. Indeed, such requirements would make no

sense under Roe, since the question there was framed in terms

of when feruses, in the abstract, can be coneidered wviable.

Developoent of a technique for sustalning fetal life after

22 weelks would seem to make all 27-week-old fetuses potentially

viable ~ if a jury could be persuaded to say so.

There are several more illustrations of the problem but
only one need be mentioned. Suppose one doetor is tried for
the abortion of a 26=week-old fetus and wins acquittal by
convineing the jury that the fetus was not viable, Another
doctor might then abort a 25-week-old fetus in reliance on
the first jury verdiet, omly to be tried and convicted of an
illegal abortion by & different jury. In other weords, under
Roe's definition the potential liability of doetors ecoiild never
be pegged down - no matter how many doctors won acquittal after

abortione of 2&4-to 2B-week fetuses, tha next doctor who



aborted one would run the risk that the prosecutor might
convinee his jury that the fetus was viable.

The practical effect of the Roe definiticn is obvious,

= e,

A duttnr w:ll soon stop aborting (except for therapeutic

reasﬂm:} .un:,.r fetus that is un}rwhere clnse toe the currently

publicized minisom age of viahilitﬁrfﬂr fear that he will be
prosecuted successfully by a prosecutor whe cen convince a
jury of the viability of that fetus, or who can dig up
previously unpublicieed information of new techniques of
sustaining slightly younger fetuses outaide the Hﬂmh-z

The problem with the Roe definition can be avolded with-

out repudiating Roe itself. Nothing in Roe would eppear Lo
|

| prevent the Court's holding that a state must define viability

' in terms of fetal age within the cu;;;;tly accepted paraneters
of 24 te 2B weeks. In other words, the state weould have

some leeway in determining when to begin punishing nontherapeutic

abortions, but it would have to set a precise peolnt around
- ——

which doctors and women could plan their behavier - as with

other areas of criminel law.

J;H*”’“Hq The precise polnt which a state sete (e.g., 26 weeks)

would still leave the problem of determining exactly where i}*hﬂ

a women was in her term at the time of an ebortion (e.g., was

she in the 25th or 26th week). It is my untutored understanding,
however, that the point in term can be determined with some
precision - perhaps with a&s little margin of error as a few

daye. There would probably be less disagreement among exports
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over that issue than over the question of viabllity. More-
over, determination of point in term of a particular woman
is much more likely to be considered the province of the single
physician whe examines her than is the question of viability
of an aborted ferus., Finslly, with the focus on the woman
and the stage of her pregnancy rather than upon the fetus and
its povential for 1ife, any trial that did occur would be less
likely te get sidetracked onte emotionally charged issues -
and therefere, I believe, less likely to result in conviction
of the doctor because of the jurors' understandable reverence
forlige. "

I see ne theoretical problem with holding that the state

legislature must define viabilicy in terms of weeks of

P

Ly —

pregnancy. Roe really says no more than that the
——
of viability, on the present state of medical knowledge, are
24 and 28 weekz. Given this range of expert opinion, it
seems perfectly ressonable for a state to peg visbility ac
some point along that spectrum. The reason to require it to
do 8o ig the problem set out ghove = to permit it nmot to
results in a terrible vagueness problem that prevents women
and doctors from ordering their behavior aceording teo the
dictates of the eriminal law.

Most likely, states would tend to set viability at the
minimim age possible - apparently 24 weeks. There is nothing
wrong with that, since if each of several cholces is reasomable

the decision batween them is normally a legislative one. And



states probably would also tend to lower the minimum age of
viebility with each advance of life-sustaining technology.

On Boe's own terms, that alse would be permissible. (If the
reduction in age of viability became too great, say by the
discovery of some ineradibly complicated means of sustaining
out-of-worh life after the twelfth week (end of first trimester}),
the Court covld modify the underlying definition of viabllity

to reguire a capabllity of sustaining out-of-womb life by

"reasonable or widely availasble" artificial mesans.)

oK - M

IL, Requirement of Woman's Written Consent, and Record- e . fe.
ﬂ M Eeeping Requirements [§§ 3(2), 10 & 111, O Cornad™
it A |

“wrghd”

The district court upheld both the womsn's consent and

a —— -
. Cﬂa record -keeping regquirements. HAB would strike both down,

Fenny seems to agree with EAB on the woman's consent requlre-

ment, but te think that the record-keeping requirements are 5o o ¢

permigeible. - I believe both requirements are pemiﬂﬂ-_ihlﬂ-
Penny's memorandum ideuti}ie_ﬂ the bagic problem in
approaching these two requiremants., It is a questlon of how
Roe and Doe should be interpreted: did those cases say only
that a state cannot impermissibly burden the woman's decision
te have an abortion, or did they announce a rule that a gtate
cannot place any requirements on the abortion decision or
procedure - even thosa that do not actually "burden" - unless
the same reqeirements are placed on all wedical decisions and

procedures of similar scope and danger? HAB's proposed oplniom

. in this appeal clearly indicates that he favors the latter rule. §
see pages J & n. 3, 16 &n. 6.



T strongly balieve that the rule favored by HAR is

-
indefensible. The rule is twice flawed, TFirst, it effectively

S

sets up the woman's right to a first trimester abortion as an
absolute in which the state has ne interest whatsovever. 1t 1s

certainly possible to read Roe and Doe to lt;auppqrt: such a
uc

position, see, 0.g., 410 U.8. at 163,/it is an umnecessarily

restrictive qgghf?aiyticﬁlly unsound position which should be

i,

e

repudiated in this appeal. The HAB position assumes (1) that
because the state has mo compelling interest in the first-
trimester sbortion declsion it necessarily has ne interest at
all, and (2) that a simple state interest, as opposed to a
compel ling one, would not justify any stete regulation of the
first-trimester abortion decision or procedure, anjyway,

The truth is that the state could have lois of interests

in the first-trimester abortion, anﬁ that Lts interests could
justify amy regulations so long as they do not burden the
abortion decision. One wust remember the basic analytical
framework of Roe: the woman's fundamental right of privacy
gives her the right to an sbortioa, snd that right can be
overcome only by a compelling state interest (in maternal
health or fetal potential for life). It other words, the state
in furtherance of a compelling interest may regulate aborcions
in ways that make them less available or more difficult to
obtain when available (see exawples of second trimester
regulations in Roe, 410 11.8. at 163), or may even prohibit
abortions altogether (e.g., post viability) except in certailn
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. narrowly defined instances (protection of maternal life or
health), But this says absolutely nothing about what the state
may do in the furtherance of other, noncompelling lnterests,
so_long as it does not burden the zbortion decisien or procedure.
Why could not the state require just gbout anything - =20 Tomg
ags it has some lepitimate interest within its bread police
powers and its requirement does not encreoach in any way upon
the woman's fundamental wight to the abortion? Traditiomal

jurisprudence would seem to regquire as much.
The second Flaw in the HAB approach is that it denies the

state the right to regulate in plecenezl fashicn. HAB would
l—_._-u-—u-..__.-n.'-'in. o = e

require that a state repulate all medicsl procedures of comperable
— e St e e e — i

dzm.fgcr and scope, or regulate none at all., So long as no

. protectad interests are burdened by a regulation and the state
can show some legitimste interest behind it, I ¥now of no

precedent for striking the regulation simply because the state

has chosen not te regulete & comparsble area in the same fashion.
Thus, the only defensible rvessons for inv&lid&tiﬁg the

written cconsent and the record-keeping requirements are (1)

thet they further no legitimate state interests, and (Z) that

they burden the abortion decision or pmcedure.j The written

congent regquirement would seem to meet the stete's concern that

| .

T e ki — E

it& cltizens undergo only those medical procedures to which

P

S MNP EE——— e == ==

<
fhﬂ? 5ﬂt#]11?ﬂnt1y consent, L+ do not see how it burdens the

— e i
o ——_ e e

ahnrtiun decision at all, unless one wishes to argue that there

is a right to an sbortion on a2 whim. {The Court's care in Roe
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. ‘] in pointing out that the decision ultimstely would be made

in conjunction with the physician, along with its Doe statement
that it did not sanction abortion on demand, show that whim
has no place in the decision and that it should be knowingly

and intelligently made.) As to the record-keeping requirements,

the state asserts two interests (furtherance of medical know-
S

ledge, and assurance of compliance with law) that seem

unexceptionable, There is definitely a possibility for

burdening che abortion decision, however, if women should think

-~ that such records could become public. Assuming stringent

——
safeguards of the records' confidentlality, T see no reason
U} to invalidate the requirements.
. III. Spousal Consent Requirement § 3(3) LFPrAmn § MWL
i #‘*‘-MH

The district court upheld this requirement. Hﬁt‘m&g ‘ﬂ
strike it dowm, and Penny lesns toward agreement. T believe ‘
it mast fall,

The starting point for analysis must be EEELE establizhment
of the right to an abortion as a component of the woman's right
of privacy. BSince the woman in Roe was unmerried, the case
doee not foreclose an argument that in the context of a
pregnancy within a marrisge the right to an abortion should
be shared by husband and wife. Phrased differently, it could
be argued thaL the right of privecy w&darlying the t'i;;l:-tﬂ fil«.l Luad
an -'i'bﬂrl:in-u prntEcta the marriage relat.i.nnshin, and that no

e i —
. oneé party te the marriasge cen parteke of its protection alone.
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. Support for such a position way be found, conceivably, in
. Griswold v. Comnectieut, 381 U.5. 479 (1965). 1 believe,
however, that Griswold should be read as protecting the
intimsecy of the warital bedroom only - while it would certainly
protect the couple during the copulation that leads to
conception,, it has nothing to say about the later decisiom to
abort. Instead of Griswold, T believe the true antecedent to
+ Roe to have been Eisemstadt v. Baird, 405 U.S5. 438 (1972),
vhere the Court stated that the right of privacy (at least
with respect to intimate decisions) was individual. Given
Eisenstadt and the focus in Roe itself upon the reasons for
protecting the woman's abortion decieion, there Ls no reom
te argue that the busband derives any right to participate
. in the sbortion decision from the same constituticnsl source
az does the women.

Most grgumepts in favor of a spousal consent requirement
rely upon ssserted state interests, Since a spoussl consent
requirement certainly contemplates the overriding of s woman's
power to make the abortion decigion in eomsultation only with
her physician, Ree requires that any state i’.nl:eresl: furthered

e M

{' by the requirement be compelling. The district court found
l——-«-:h'_iq_F-,_‘___“_.F..

that the state's interest in the harmony of the marriage

L

an lhtionship was compelling. I wmay or way not agree on that
nﬂ#‘pﬂJ'JL but in any event the state's position 1s self-gontradictory.

The only way it could argue that the spousal consent reguirement

‘i

.ﬂ"

furthers warital harmony ﬂﬂulﬂ be to argue that a woman®

L,;ﬂ-
Mﬁm,
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f‘ﬂftiE:iJLH‘ #1*4%f Al dlcizaiﬂu
procuring an abortion without her husband's consent would

cause disharmony. In other words, to have one gpouse (the
wife) assert her will over that of the other (the husband)
causes disharmony. But that is exactly what the spousal |

consent rYequirement contemplates as well - the only difference

being that the husbsnd would assert hisg will over the wife's.
So the spousal consent requirvement cannot further the state g
gy
interest on which it is sought to be justified.

The husband, of course, can sssert lots of wvalid interests,
P -

wost importantly his interest in procreation. The problem is

that noene of his interests - including the right of procreation -

has ever been held to be a constitutiomally protected interest,

either within the right of privacy or otherwise. Ewen Lf his

interests were of constitutional magnitude, they would be

protected only against state action, and the decision of his

——
e

wife to have an gbortion is private action. Given a constitutional

right of procreastion, the husband would have to argue that the
eonstitution's grant of a negative right (to be free of scate
action impinging on his decision to procreate) carries with it
a power in the state affivmatively to protect the man's
procreative desires against oullification by private parties.
So far as I know that would bhe unpracedented,

There can be no denying, of course, that a husband has
valid interests at stake im the abortion decision. His basic
right as a human being Lo procreate, his parental expectations,

his inchoate rights and duties of custedy over the potencial
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. guite
child = all of these and more are.l'real and should be afforded

gome protection. Unfortunately, I do not see any way to
protect those interests beyond the protectiom already given
them by the laws of domestiec relatjone., A declsion by a l
woman to abort & pregnancy over her husband's objection
slpgnels, pretty clearly, that the marriege may not be én
enduring one, In such a situstion, the husband - or the wife -

ehould be sble Lo secure a divorece on grounds of lrreconcllable ;

differences or even mental cruelty. *M PR
1 ;i;_ ﬂﬁuﬂﬂfﬂw‘i&faﬁﬁhidﬂh
IV. Parental Consent Reguiremni_ § 3G
Lo Pt ﬂur'f' M
do veeemglel, Cewdtnd”

The district court upheld this requivement on the basis g, gz "
of the state's interest in "the suthority of the family "e“'"'""""'ﬂl da
relationship.” HAB would strike it down on the ground that efeedey—
the minor has a constitutional right of privacy which is nnt%
overcome by any asserted state interests. Penny basically g
agrees with HAB, but HAR's diecussion of the "incompetent minor" {
troublas her. 1 believe that there can be no clear-cut resolution
in favor of or against the minor in every instance; the issue
is most subtle.

Tha first question has to be whether the minor's
constitutional right of privacy is egqual to that of the adult
woman, Justice Blackmun waffles a bit on the issue, sce page 11,
but T read him to say that the minor's right is the same,

Presumably he derives this postulate from the Court's decisions

in Breed v. Jones, Goss v. Lopez, Tinker v. Des Moines School
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Distriet, and In xe Cault, all of which he cites. Even if
those cases indicate that the specific rights involved in them
accrue to miners in equal measure with adults, that would not
dictate a similar holding in this case. There i3 a cruecial
difference between the rights of due process (Goss and Gault}
and freedom from double jeopardy (Breed) on the ome hand, and
the vight of privacy in the abortion context on the other. The
difference is that the right of pri?atyﬁin the present context,
unlike the rights in those other cases, protects a decision,
and & decigion by definition connotes an intelligent and

underscanding decision-maker, There can be no comstitutiomal

interest in protecting a "decision" that is made by someone -
be ghe minor or ingane adult - who does net umderstand the

¥
megning and consequences of her actions. Thus, the

Constitution should protect an abortion decision made by a

minor who understands what she is doing, but noc a “decision"

——— -1 — — e
by one who deas not.

p

Obviously, Boe presumes that an adult woman's abortion
decision is knowing and therefore worthy of constitutiomal
protection. The situation is entirely diffavent ?ith a @lnntr
ne presumption should arige that any given minor’ does or does not
understand the procedure and the comsequences of an abortion.

| The proeblem is te devise some way to protect the right of the
kmowledgeable minor to make the abortion deecision without
pavental interference, while at the same time providing for
parental control of the decision in the casee of an

unknowledgeable minor,
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. It would be possible to distinguish between knowledgeable
and unlnowledgeabie winors by means of some "EE?F;ng“ or other ;
slmilar procedure before the abortion. The flaw in that
solution is that it undercuts one of the real values in
allowing the knowledgeable minor to make her own decision -
it would destroy the confidentiality of the decision, and could
even bring the minor into open conflict with her parents.
Such a procedure would also consume precious time and result
in the sbortion being more dangerous to the minor than it
would have been had she been able to procure it when she first
sought it. Finally, fear of exposing her condition in such
a proceeding could lead the minor te seek an 1llegal and ]
unsafe sbortion - thus undercutting one of the real values
of lepgalized szbortions, their relstive safaty.

These problems with any pre-abortion administrative
or judieial determination of the minor's decision-making
compelence convince me that some other way must be found to
protect the kmowledgeable minor. 1 believe that methed Ls to
consider the sbortion as just ancther medical procedure, and
to treat it exactly as others are treated where minors are

involvad.
M; It is my understending, from the literature, that no
o state has a statute requiring parental congent before medical

treatment of a wminor, Parental consent is generally sought

. ~ e Ty
Cw—— R . e —

by & dpctor, however, because of the common law of torts.

e
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In torg law, any uncomgented touching - even madical treatmwent =

is

—

; battery. &nd a minor is deemed incapable of giving
comgent, A doctor must procure parental consent, thereforve,
in order to aveld liability for battery.

The commom law recognizes three situations in which a
doctor need not procure paréntal comsent: (1) if an emergency
situation requires immediate treatment of the minor; (2) if
the minor iz "emanclpated" as that term is defined in the law;
(3) if the miner is "meture," meaning he or she understands
the nature and consequences of the treatment and ie capable

of glving informed consent. The last exception is a recent

addition to the law, and not recognlzed by all jurisdictions.
Hote that this last exception coincides precisely with the
requisite for a winor's having constitutional protection for
her ahortion decigion, If she understands the decision, she
should hsve congtitutionsl protection: and if she understands
the declsion, recently developed tort law allows the doctor

to give treatment without parental consent.

Thie coincidence provides the means of protecting the

knowledgeable minor's abortion right without undercutting the
values of confidentialiry, speed, and safety that are furthered

by the right itself. Simply treat the abortion like any other
e

medical treatment, A doctor requested by a minor to perform
W

an gbortion would have to make a judgment on whather or not
the minor is "mature" encugh to understand the procedure

and ite consequences. If he decides in the affirmative he
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can perform the abortion; if he decides in che negative he
will not do so because of his potential torc 1liablility. Ro
one besides the girl and the doctor le lovolved before the
decigion to abort is made, so there is no loss of confidentiality
nor any delay, and the girl is wnlikely to seeck & backroom
abortion (wnless, of course, she is turned down by the doctor
as too immature - hopefully in that case he would ﬂﬁntaﬂt her
parents), The question of whether the doctor was correct in
his judgment of the girl's maturity would arise later, 1if the
parents learn of the abortion and bring a battery sult against
him, But that is pessible with any other medlcsl treatwent
of minors as well.

This theory needs fine-tuning, but I see no immediate
reason why it would not work., A few peints should be noted:

First, it places the decision of whether or not & minor is
T —

e -
to enjoy & constitutionsgl right in the hands of the physician,

T;Ere is really nothlng wrong with that, however, since th;
physician declides not the extent of any constitutiomal right,
but only the existence of the requisite to its enioyment
(L.e., sufficient maturity to make talk of & "decision"
meaningful), SEEEEE’ the aEEETﬂﬂlJEﬁfLEEEEiEEMﬂEfEEiﬂE.EE?
Wﬂe, since that provision
would permit a parent to override the abertion decizion of

a minor even though the doctor deems the girl capable of
undergtanding the decisgion. !EEEE: T have not allowed for

any "compelling state interest" that might support the parent's



18,

overviding the decision of a mature minor, for I ginply cannot
conceive of one. The district court found one in the state's
interest in "parental suthoricty within the family." T would
not accept that as a compelling intevest even in the abstract,
where a mature minor is concerned, Moreover, virtually erery
state {according to the literature) has some sort of leglslatiom
allowing minors te seek medical treatment in other sex-related
areas {(e.g., V.D. treatment, contraceptives):; that indicates to
me a general recognition that "parental autheority" must take

a back seat in this area to the realities of teenage sexual

behuavior, "“F;; M«#&gl reawly

V. Termination of Parental Rights § 7., NEE T VPR vy}
T PRV SV £ G r——— e g o :
l-';/n -d.ub--am-’ e :

The district court upheld this provision. HAR and Penny '

both want to strike it dowm because it provides ne hearing S
prior to terminating parental rights. 1T agree with HAB and sy J
Pemmy Lif Ccheir reading of the Missouri statete is correct.
Their reading, however, differs from that of the district
court, and this bothers me.

HAB and Penny read the statute as cutting off parental
rights peremptorily and absolutely with no opportunity for
tha parents to regain custody. The district court, om the
other hand, reads the statute as cutting off such rights only
temporarily, for purposes of imsuring that the child can receive
any emergency medical care that might be necessary. According

to the distriet court, the parents can seek a hearing on
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their fitness in order to regain custedy of the child. See
Jurisdictional Statement in Mo. 74-1151, at A-15, A-16.

I currently believe the reading by Peony and HAB is
correct, If the district court's reading should prove on
reflection to ba the correct one, however, I believe. the
provision could stand. As the distriet court noted, the

—

concern at the moment of birth must be for the infant. Drastic
_-_,_"‘—

measures almost surely would be necessary to keep the infant

alive or to prevent permanent damsge. The parents may not be
in a8 proper peychological state at that point to have the
child's best interests at heart - after all, they had just
sought to ahort the child, Im this situvation, it may be
justifiable to put the responsibility for the child's welfare
in the state, with a right in the parents to regain custody {

at a later date, |

VI. Prohibition of Saline Induction [§ 9]

The distriet court upheld this proviszion as reasonably
related to maternal health, on the ground that there are safer

methods of gbortiom. HABR would strike the provielen on the

ground that it iz not a reasonable regulstion in the interest

of materngl bealth, but is instead & veiled attempt ™to inhibit

the vast wmajority of abortions after the first trimester."
-‘—-__J—._Wn...‘_:____—.,

el o
75 Yo of
1 dnonnga ke

sbortions after the firsc crimester, that one of the safev

See page 15. In reaching thils conclusion, HAB noted that

saline induction was currently used in about 75% of =ll
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methods suggested by the districe is of limited availability,
and that it was anomolous o prasceribe salime hut nok various
other abortion techniques that are evem more dangerous to the
woman.  Pernny divides her consideration of the regulatior intwo
tWwo parts. As to the second trimester, she agrecs with AR
that the regulation is iovalid as a protection of matermal
health because Lb leaves unproscribed even more dangerous
methods. #s Lo the period afcer viability rhere ie the
addiricnal complexity added by the state's Inferese in the Fetus:
gince 2aline apparently kills the fetus, can the state prohibic
its uge In order to protect khe potential lile repoescricd
by the fetus?

althoupgh T am hothered a bit by the wnderlying appreach,
whielh amounts to questioning legislative motives, I am Incelined
to agree with HAR and Penny that the proscription of saline
in the sceond trimester cannot stand. Twoe points strike me
a8 particularly zignificant: ({1} as the district court noted,
Jurisdletional Statement in Wo. 74-11531 ar A-1R, the mortality
rate in childbirth iz greater than thal with che saline method
nf abortion, and €2) saline is widely avallable and widely
used, while rhe safer alternative method emphasized by che
district court is gquite rarely uwsed due to physicians' lack
of Tamiliarity with it. The first peoine undermines any
aggsertiom by the state that the proscription of saline is
for the protection of matermal health. ‘The second point suggeste

quite strongly that the legislature knowlngly uscd the
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proscription of saline as an indirect methed of restricting
the availability of abortions.

In the post-viability period, the issue iz quite trieky.
I quote the cruecial lines from Roe:

State regulation protective of fetal life after

viability . . . has both logical and bieolo innl

justifications. If tha State is intereste MM

protecting fetal life after viabilicy, It mﬂy

go 50 far as to proscribe abortion during that

qarin@t auceEt an it is necessary to presarve ,

the life or health of the mother.
410 U.5, ac 163-164,. T read that passage to mean that in
a crunch, where only the fetus or the mother could live, the
state would have to allow an abortion even 1if the fetus was
sure to die. But that says nothing about balancing the
interests when the question is sure fetal death versus an
increased risk of the mother's death: is the state's interest
in the viable fetus sufficient for it te require the mother
to take a greater risk in order to avoid certain death for
the fetus? Roe does say that the State cannot prohibit an
abortion 1f the mother's health is at stake, and that can be
read to support the position that the state cannot force the
mother to underpgo & greater visk for the saka of the fetus.
Yet, Roe does not say, squarely, that the fetus cen be killed
for the sake of the wother's health, but only that it can be
aborted. Does "abortion" always connote birthing a dead fetus,
or in the context of a viable fetus does it simply mean
premature {and perhapﬁ live) birth? 1If the former, perhaps
Boe has already stinfick the balance against Missouri's
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proseription of saline by stating that a womzn wust be allowad
to abort 1f necessary for her health - allowing her to "abort"
would necessarily mean that she could intend to kill the fetus.
If "abort" in the comntext of a viable fetus means no more
than premature birth, however, the state should be able to
proscribe any abortion technique that would kill the fetus.

The complexity doee not stop there. Perhaps Roe
contemplated two kinds of post-viability "abortioms". In
the first kind, the mother's physical health eor her life would
be threatened by the pregnancy itself. In this case the mother's
interests could be met by allowing her to give birth immediately
{inztead of carrying the fetus to term, where its chance of
survival would be greater.) But it would not be necessary,
in oxder to preserve her health or her life, that the "abortion™
purposefully be aimed at killing the fetus. Should not the
state be able to prnscfiha the saline methed in order to
protect the fetus?

The seccond kind of post-viability "abortion" would be one
in which the woman's meantal health would be endangered by har
bearing a child - she would be likely to crack wnder the strain

of raieing a babv. In thie case the deacth of the fetus would
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. be necessary to protect her health. Should she not be able to

choose saline in order to insure that the viable fetus dies?

V11. Requiring Efforts by Physiclan to Preserve Fetus [§ 6]

Both the distriet court and HAB strike this-prnuisiﬂﬂ
s T

- — —

on the ground that ite firet sentence requires & physician to
™

e S T g i
try to preserve the life of a fetus even during the process
J———— _.-.._._-.._‘_--___.‘_'-u#-'.-—-'
of a previabllity abortion. Penny argues that the sentence

_-'__.-‘—'_"\_ri'\-—\_-h‘_.,_-“‘-._____ . .
should be construed to apply only te post-viability abortions,

and should be upheld 30 long as it does not restrict unduly
the availability of abortions necesgsary for the life or health
of tha mother.
Thie Missourl attorney general argues that the sentence
. does not apply to the ebortion procedore at all, but oaly
in the event & live infant should result from the abortion,
Considering the rest of § 6, his reading of the first sentence

seems plauvsible, perhaps even correct. All the sentence ﬁguld

Mo A.G- : require under his reading is that a doctor not kill & fetus/baby
* L L] Lo e T
! once it is outside the wmother's body, even if he had not

P e TE

it";end#d_rﬂ"mt it ghuru alive, This would certainly avoid
some sérious problems that arize if the sentence is
read te require efforte to preserve the fetus' life during
the abortion procedure.

The first problem with reading the sentence to apply to
the abortion procedure is that the sentence becomes absolutely

meaninglees in the context of a pre-viability abortion. Since



24,

s nonviable fetus, by definition, will die when removed from
the ugeros, what possible logic could require the doctor fo
take steps to preserve its "1ife" during the shbortion? The
second problem stems from the mushy definition of viability
contained in the Missouri statute (see, Part 1, above). 1If
the § 6(1) standard of care applies during = post-viabilivy
abortion procedure but net during & previability one, a doctor
who ashorts a fetus anywhete between 24 and 28 weeks will be
pubject to a manslaughter prosecution should the fetus be
stillborn. (The prosecutor could argue that the fetus was
viable, and that a wiable fetus would not have died if the
doctor had exercised the required standard of carae.) Finally,
and as Penny noted in her memo, the § 6(1) standard of care
(1f applicable to the sbortion precedure) interacts witch che

§ 9 progeription of saline induction, Ewven without § 9 in the
statute, § & probably would prohiblt the use of saline after
viability because of its fatal effect on the fetus. The
validicy of that probibition would depend on the zame factors
identified in the discussion of § 9 as applied to the post-
viebility period, Part VI supra.

We are handicapped in trying to interpret § 6(1) by the
absence of any state fourt comstructiom of the section, But
the attorney general in his jurisdictional statement, at 8§-9,

‘argues that the legislative history of § 6{1) supports his
' reading of it. It is to be hoped that full briefing on this
section will produce convincing evidence that his reading is

indesd correct,
P.J.
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FOOTROTES

1. The Boe opinion, of course, did not say thar a
viable fetus was a person, but only that it had thz capeclicy
for 1ife rutside the wombh. This sdggeses Lthat the state mav
he =zhle to punish criminelly a Joctor wheo performs an abartion
o a wiable fertus, but that 1t may not try him for homicide.
This i= hecause hoemicide traditionally connotes the killing
of a Vlwving porson, not the ahorting of a "chance for 1ife."
But an argument can certalnly be made that HAR's definition
of wiability = capacity for life outslde che woemb - muUst
have assumed chat the vlable fetus [s "alive' Laslde the womb
felre it would have to "=pring to 1ife' suddenly upon remowval
Irom the womb, and that makes ne sense}, IE the Eotus is
alive, albeit lpgide aoother pearson's body, then killing Lt
before ik ereorpges from the wombh should be hamicida.
HAL's discnssion of the legal scatus of the unboren,
410 0.5, ab 161-162, implies that he would not censider a
post-wviabllicy aborcion Lo bhe a homicide, [ sulmlt chat Tis
position may he ioconsistoent with his own «leEinielon of
vizhility, for the reasaon met forth in the preceding parazgraph.
Z. It mav he possible, theoreticallw, to avert 1labilivy
af these doctors on the ground that they lacked mens res,
The theory would be that vrhe doceer, in the exorcise of hi=s
awn medical judgment, consldered che particular fetus net
to he wigble, or wasx unawsre af the new technique that makes
passible sustainment of 1ifce in fetuses younger Cthao heeeto-

fore theoght feasible, Thus, he did nor lncenil o aborr a
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viable fetus. The practical problem with thls escape hatch is
that the question of mens rea muse be judged by the jury just
like any other fact question, and the prosecutor would be free
En argue - and convinge the jucy - thar the doctor did realize
that the fetus was wiahle., The iohlbicery effect on doctors
remEing the sane.

3. Actually, rhe correct question should be whether the
requirements place too much of a hurden oo the aborclon dectsion
or procedure. This is beczuse stafe intcrests and individusl
constitutional rights are normally balanced when they clash,
rather than one winning ook cntirely. Roo and Doo were woitbten
in absolutes, however (viz, cspecially the last trimester, where
the stace's intevest in fetal life wins out encively ower che
woman's cight of privacy, except when the woman's health is
involved - and Ehat wing cub cntirely over the state's intevest).
T know that it would he asking too much for the Court, after
Hoe and Des, to accormodate a2 state's noncompeliing interest
and the woman's right to an shartion, sa T am content bo
loguive into whether the requirements burden the aborbion
decision ak all,

4. Tloker w. Des Moines School District gives me some

Erouble in this analysls, because che right iovolwved there -
fraesdom of expression - scoms also Lo assume daderstanding

and wnowledze on the part of the person swercising ic.  Tf

¥ou Accent my analysis of the oature of the right to an aboreion,

wo mugst worl at distinguishing Tinker ov intevpreting it in 4



C.

way consistent with my analysis. We could start, perhaps,
with yow citation in your Guss dissent, 43 U,5.L.W. at 4189,
of Justice Stewart's Tinker concurrence, 393 U.§5. at 515, in
which he stated that the First Amendment rights of children
are not "coextensive with those of adults.™

5. I recognize a problem wirh characterizing the right
to an abortion as a right to make a decision. The characterlza-
tion suggests that the state could gimply prohibit abortions
by those persons {incompetents and unknowledgeable winors) who
are incapable of making intelligent decisions, since those
persons would have no constitutional interest te be infringed
by such a prohibition. To meet his problem, I would argue
that the person's constitutional right is not, necessarily,
the right to make the abortion decision herself, but to have
the decision made in her best interests. A competent,
nowledpgeable woman- can meke that decision herself. In the
case of the incompetent, somecone who ig pragsumsd to have har
best interests in mind can make it. But the state cannot
dictate that the decision be made one way or the other. (As
will become clear from the text, this refinement does not
disturb my proposed resolution of the parent's-consent issue,
In the case of the immature miner, the decision will be made

by the persom presumed to have her best interestz in mind =

the parent.}
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ing an abortion “nol necessary o pressrve the life or
health of the metler unless the attending phiysicizn
fral rerpifies with reosonoble madiesl eevininty that the
febis 15 nob wviskle™). the conetitutionalioy of which i
not expliciily ehallenged here, reflects an stéctipt on the
part of the Misouri General Assembly 1o comply with
our ohesrvations and dissussion in Koe relating to vie-
bility. Appellant 1lsll, in his deposition, had no par-
tieuler diffieulty with the stetutory deflnition.®  As notes
shove, we recoyrniesd in foo that vinbihity was & matter
of meadieal judgment, skill, and technieal ability, and we
preserved the Hexibility of the torm.  Section 2 (2) does
she sune.  Indewd, one might argue, as the appelless do,
that the presence of the stalule’s words "eontinued in-
definitely™ favor, rather than disfavor, the appallents, for,
prguahly, the point when life can be "eontined irtdefi-
nitcly outside the womb"” may well oeour lgter in preg-
neney than the point where the fatus is “potentinily sbic
io live outside the mother's wotph,”  Koe v, Wede, 410
&, nd 160,

Tn swy event, we agree with the Disdeet Court thut
iois ok the proper function of the Jegsiature or the
eourts to place vishility, which essentislly iz & medicel
eoneept, #t & speeifie point v the pestation period.  The
tims when visbility 12 achieved may vary with eash

2 4[4 Ithsmegh | ageee with the defipition of *vishitite ! 1 think i
tonsr b mindewioed thatl viphdidy e o very dillicali G0a0e §0 pesme ™
Timmerips 504,

P
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pregneney, snd the determinsiion of whether a pardlew-
ler fotus s vinble s, sud mosi be, a estier for the judg-
ment of the weponsible sitending physiezan.  The dofi-
il of vmhihi}' m 52102) 1I:|E!!l’1]_'i.' refleete ihis faol,
The appellees do not contend otherwise, for they nsist
thal the detarminstion of viability rests with the physi-
eing it the exerpee of his professional judgment®

Wo thus do nol accept appellonts’ contention that a
specitied number of weeks in pregoaney muset be fixed by
slotute as the poinl of vishility, Sec Wolfe v, Bchroer-
g, 38% I, Supp. 631 657 (WD Ky. 1974} ; Hodgson v,
Avaferson, 8T8 F, Eupp. 1008, 1016 { Minn, 1974), dign’'d
for want af _u.;:-i,s.-jit';i.un rub raee, .q!l::Lure:uHA_' v, H rjfl_"!-all.':'t,
AR 5, HG (1RTS)

We vonclude that the delinitiaon in E2(2) of the Aok
does nol cireomvent the lmitaiions on state rerulation
outlined m Roe  Wo thercfore hold that the Act's defi-
nivkon of “vighiliiy" comports with Bee and withstands
the cousiitutiom) edeck made upon it m this ipstion,

1=

The women's consenf, Under §3{2) of the Aet, a
wornat, proov o submitling to sn sbortion during the

E The dejermenation of whon 1 fetue @5 winkle reers, w3t shionld,
with the phrsician, m the cwerere of his miwdival jodpment, o &
'OoBnel for Appeltes B “Deciee vinddliby
sy vaay T padival o palienl snd with pEvansements i nosiace|
techoelapy, 1 28 essetial that physicisee abe e delerimination o
the exerews of thewr modwsl pwigment.™  f&., ar 28 “Delendnt
spheis 1kt viabality” will vaty, that 8 s n difiealf sinde 1o assoss |
anid thet ok mus be et o dhe physimon's jodement”™ fo, nd 290

i b-tnee boss,”

Ty Miowsin sleboie videc srlerk i Hodpeni proeaded thay
o fanue “ehelf Do cossddered polestisfly Cvisble ™ guring the gomnd
hedi ol ma gesletane penad. houng thet thes delesdants hed poes
E-hFl".i EhE l"."ll'i:‘.u.ll'i_' -_|I. |—-;'r|:-||i|}' RE ) 'e'.-'l'h'!l.i_ E ] =.!:-1'="-.'|—_il_}|il'i_'~1' distrleg
evaril Qi ilear 1hoi defifion of visbilliy sas “osmeasonebds wnd
ERnAl s bl RYEF sy ot 1006
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firgt 12 weeks of progusney. gl certifly in writing her
consent o the peosedure and “that ber copsent 1 in-
formed and freely given and 15 vot the resuli of voceeion.”
Appollsmie argue that this requirernent is violetive of
Ioe v Wadg, 10 17 8., st LG4-165, by impozing wn
extre layer amd burden of regulation on the abortion
decion. See Doe v, Follon, 410 U, 5, sl LH5-200,
Appellanes alan elwim thet the provigion 15 overbrosd
end vAgue

The Thgriet, Courts madarty welicd on the proposs-
tiong Wit the decsion o berminsie & pregnaney, of
rourEs, 15 often o stressful one,” and that the eonscnt
reqiirement of 3 (20 “insures that the pregnant woman
potaing control over the diseretions of hor conpuliing
vl 302 F. Bapp., at 1368, 1369, The major-
ity also [ell that the consent reguiretuspk "does bot single
oot the pboriion procedire, but mesely includes it wiihin
the cucpory of medies] operacions for whieh eonesnt e
ragptirad, Id, ar 13M The ihird judge joined the
mengortly in upholding § 2 (2), but added that the writ-
ten comsent pequirensent was “mol bordensome or chill-
ng” and manilested “a legitimate mterest of the state
that this mporiest decison bes o faet been made by
the person eenstitutionelly amnpowared to do so” 302
P Bupp., st 1374 He weni on to obzsrve that the
requiFetent " no wey inlorposes the state or thurd
pririies o the desision-minking progcss"  Fd,, &t 1376,

We do uot ditsgrer with the result repched by the
Dhistrigr Coort gs to §302). It s tue that Doe and
flon elearly vatablisgh thet the State may not reatriet e
Geersion of the peitent and Tee phvsiern regerding abor-

" Apparently, beyoves, (e enfy other Msian stebstes ennentmed
with guneznl for geoens] medioel ar sepgie] care relone by perspns
rammitted ta the Iisenm 2ste ot hosglal. WMo, Hee Stad,
B S 2a0 (1960 we fw miphlal of correcticual imstibwbioms, 1ol
§ 105 7%,
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fion during the St stage of pregosney. Despite the
fact that apparently oo other Missour sfatute regquires
B pataenl's Eer wrillen dopsenl B0 0 purgienl procedure,’
the imposition by §35 (2} of 2uch o requirement for for-
mingtaon of pregnoaney even during the fivst stige, in our
view, 12 not in Disell an uneonstitutional reguiramant,
The dicision 1o sbort, indesd, is an important, and often
a stressful one, and it is desimable and Imperative that
it be mede with full knowledgn of ite netune sl conees-
gquensns,  The wompn s the one prmedly coneerned,
gnd ber awereneig of the decigion and its sgnificanes
muy be assured, constitutionally, by the Siste to the
extent of reguiring her prior writien consand,

We could not ssy thut & requiresment impossd by
the Sigte that @ prar written consonb for shy surgeey
woitkd be uncomstitibional. As o consequomes, we s
ne constitations] contrmndivalion o veguiring it only
for some types of spgery as, e exorople, an e
cardise procedure, ar where the surgies] risk s elevated
above a specified mortalivy level, or, for that maifer,
for shortious
Wa hesien to ohearve. however, thet by our approval
O R, TR -._.__ eI O 1!“:‘ ]'PFEI.- cF m'-'_'-l'-'—'\_-l
e Lin trun b b dhbeioiead A% sasUming thet s wribben
eonsank 16 evvssrily effvackous,  Jost as In the cominal
wren with mespect oo purported confession, s patient
who Figne & prior comsent often may retreat 1o the osi-
tioh that she did wot really kvew what she was signing,
o Uhas mowas isifficiently expleined, or thet she mis-
uvndersiond the risk, There wre other fuetors, tov: a

m———

®Thezs: w# ronee Tty do ke pcobd (e the effect that taking
fram che et 4 pEane wrimen earsent 19 sargeTy is the eeerom,
Thot pony Beoso b s aevw of Missun, bat we definitely mefrmin
fromm clewpaeremipug W asvimsy & “1he vineresl [iis ki of thy
meifjizl Dmbesinn R&E T &[] e di. Brwl los Apatboss E2,
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wHiten consent requireinehl may plase the physician in
g position where he appears only to be protecting him-
sali, or o be Juoking out more for his own inferesta than
for hi= patieut’s, or {0 be uncartain in his mind about
the soupdness of hie eonsultative adviee, The written
congent may aceomplish Bidle, sod perhaps nothing, in
any given eass. 1t may or may not coineide with what

is good medien! or surgies] prestice with respeet o the |I .

particulsr pettent. Hewving said all this, howeyver, we ol Tr g

s satizgfed that the requirement of § 8 (2) with respect e th

1 4 prur weitben conssoi from the praguent woelnsn docs o

ool wialete Tederl constiiotiong] precepin? A ,.'.-*-".* -
¥

The .v{:-clu_-.'-:r# consend, Saction 3 (3] ]‘ill:l.Lli'I'\I!ﬂ the ]]ritl!'
written oonsent of ihe spouse of the womsn secking an
aleortion during the Brsl 12 weele of peogneney, wnleas
"the ahortion s eerbiliod by s leensed physician 1o be
necrEary in order to peesorve the bie of the mother,™ ®

The pppelless defend £ 3 (3) oo the ground that it was
enpricd nothe light of the General Assembly's “parecp-
tion of murringe &8 an inebitation,” Briel for Appellees
34, and thad oy megor change it family sistus is
deeison (0 be made joinily by the murrieges parizers,

- The pppilanty © vagueniz: sTgumpent ceulens on Us woenl “ie-
Tarened.” O mighl wall wpader, alflaasd. fusl shar “inionmesd
anlienl ol @ patiemt w, The three Misnor fedem? judpes who
1'-llr|=|h-'l-\.| rh !thl.'r]lliLlL-::- Theaeiin LT T Elu-.,;.u."'r. vl il A
cervwsd, sl we mg euslnt fo suepl, 22 the moaning, the giviog of
mfisprasrapiy o the paiaat ef gn piet whst sold be dons gt gs e
e eommaqUeendes, o ossenbe ipore mesaing Moo Ui upphl well
canline the elisding phrsican m so undesired and  unceendariubls
slmairfeekes mothe prastios of lis prelsvio.

21w ol st pienst 10 gty that the soehition ders pot Telats,
o mee shounery cnpditiers wmodns amm do, fe rhe presevetien af
Llsis Lt pd gl of Shes doon e
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41151 & T4-1419—0PINION

B PLANKED PARENTIIOOND OF MIBROURI o, DARFORTI

APPERDILX
H, C. 8 HOUSE BILL NO. 1211

AN ACT relatlng to sbortion with penslty provisone
gnd emergency clavse.

He it onacted by the Gencral Assembly of the State of
Misgourt, ax follows:

SECTION 1. It i the intention of the genecsl as-
semnbly of the etate of Missouri 10 ressonably regulate
ghoriion in conformanes with the decisions of the su-
preme eourt of tho United States.

BECTION 2. Thnless the language or contexi clearly
indicstos o different mesning is iniended, the following
words or phrases for the purpess of this act shall be
given the meaning aseribed to them:

(1) “Abortion,” the intentlonad destruction of the life
of an embrve o fetus in his or her mother's womb or
the intentions] tormination of the pregnaney of & mother
with an intention ather then (o inervase the probability
of a live birth er to romove a dead or dying unbom
ehald ;

(29 “Vishility " that stage of fetal development when
the life of the vnbarn ehild may he continued indefi-
nltely cutgde the woinb by patural or artifieial Tife.
supperiive gvelsing;

(2) “Phyrician,” eny person liconeed ta praoiice medi-
cing in this steie by the staie board of I.'EEiEt:E.t-il.':'l'l ol
ihe healing aris

BECTLUON 3 XNo sborfion shall be performed prior
w the end of (he frst twelve woeks of pregnaney execpt:

(1) By o duly leensed, consenting physivign in the
exereier of his beei clinien] medical judgment.
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Apnroes ] Jone 14, 197,

Feleetive June 149, 1974,
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MEMORARDUM
Ta: Fhil Jorden DATE: May 27, 1976
. T4-11 and 74-1419 Plannegd Parentho

I have subjected Justice Blackmmn's civculation of
May 26 to & "first reading", and - subject to your comments -
am prepered to join almost all of LI,

Without rechecking my ootes, I believe he hag declded
afch igsue in accordmnce with my Conference vote except the
definition of viebility i§ 2(2)], discupsed in Part IV-A
(. 8) of the cpinion, There ie a good deal to be said for
the opinion's treatment of this issue, It ewphasizes that
viabilicy is "a mateer of medicel judgment” and “the
flexibilicy of the term" is emphesized. There is alse a
Yecogunition that medical knowledge and capebility are not
likely to stand seill,

This type of reasoning has considepsble sppesl. It
does pot, however, meet the objection ti;hich we have discussed,
namely, thet the issue is still left/a jury decieion with
the regult that ceutioue physiciens will be reluctant to
act toward the end of the first trimester,

My present digpogition ie to sdvise Jugtice Blackmun
that I expect to join &ll of his opinion except Part IV-4,

43 to which I may dissent.




2'

When you have had an opportunity to read the opianion,
we should have & brief tslk.

L.E.P., JE.
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L
Sppreme Conrt of the Ynited Stntes

Woehingten, B, €. 20543

Cuauprbd O
UL THIE Dk Sl LTEYEML

May £%, 1970

ke: 74-115%1 apd 74-1419 - Planned Parenthood .
Danforth

Tear

Dedr Warry:

Except for pParts IV D and IV F, I will join vour
cxsollent opinion. I will soon circulate 2 shark
opinion dissgnting from Pact IV O and concurcing in

the result in Pazt IS F.

Linverely,

/L

Mr. Justioce Blackmun

Copies to the Conferonce




Sopreme Covnrt of e Hutled Sintes
Waehimgton, D. € 20533

[ CTH TN P

e dETIZE I'QTTIR GTEAIST

June 1, 1976

Re: Nos. T4-1151 and T4-141%9
Planned Parenthood v, Danforth

Dear Harry,

I 5hall await John's separate
gpinicn in these ¢aBes.

Sincerely vours,
) Pt
| ::I )

-~

A

b, Justice Blackinun

Copies to the Conference
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MWaekhington, . . 20543

Ermd-ArIS &.r

dUS-ne TAumo ol MADT HA L June 3, 1876
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Tro: Mo, Ta=1100 gl Ti-0i00 —- Planned 1Parentlwaod v,
Tonlorlh E

Dear 1arsys
Plepse join e
Sinccroly,

T.R:,

Nl Justice [ElacErmuonr

cc. The Conferrnen




Supreme Qourt of thar Flitibeir Slntrn
Waslingten, B. . 20543

STk ArHY IIF

E I74iay g wWeITE

June &, 1976

Re: MNoa. T&-1151 & T4-1419 - Flanned Parenthood
of Cencral Miszouri v, Danfarth

Dear Harry:
1 shall weite in partial digsant in this
case,

Sincerely,
o

Yr, Justice Elaclerun

Copies to Lonfercnce




Bupresnr ot of Hye Puibed Blnire /
Washington, B. ¢, 20543 /

LhilBLSE OF .f/

JUSTICE WILLLAM M. RERRSHLIST
June 17, 13976

Re: MNos, 74~1151 & 74-1419 - Planned Parenthood v.
Danforth, et al,

Dear Byron:
Flease join me in your dissenting opinicon.

* Binceraly,

W

Mr. Justice wWhite

Copies o the Confercnce




Bupreme Ceatt of the Pnited Sides
MWrslimgton, B, L. 20543

Lar U HF =g SF
JLUST SR JOWKN Mage L TAyTHE

June 17, 1974

Re: 1}—115; and T4-141% - Plaoncd Parenthood v, Danforkh

Cenr Maroys

Confirming my comment at Conference this morhning, I am
persuaded by Part IITI of Byron's dissent and therslore with-
fdraw my concurrense in Part IV-L of vyour gpinjon.

Simce it seems likely that Ayron's bosition on this issue
may command a wajoricy, I will not make any chabge in the

parkial dissent which I hawve already circulated until after the
dust scttles.

Sincerely,

L
4

Mr. Justice Blackmun

Coples ko the Conference
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Mo, T7&-1151) Planned Parenthood of Central .

Y “Hiesouri, et sl, v. Dantorth b) o

No. M-‘lhlgg Denforth v, Planned Pﬂrenthaudd, /:uf-,t,n-.’ M"

of Central Missouri, et al.

B ‘ - T Tlﬂhfbfv\“"" E?.‘:QM
Z EMC..# Cala-gtid F = i ],i,:_ dJuatics ]i""ﬁnﬂ :

Mr., Justize Stewart

j J“‘#H*" M, Jusntice Marshinll

- Er, dustica Blackaun
i/ - ;Eiuanqu—s. ﬂhp14a;-a#’-h"f§ & JuE Justios Powsll

+ Mr. Juetice Bahngvist
y? L, ritagrielng a-?" Hr. Justioe Btevens
Mﬁym.} quf"m Frop: Wr. Juatica White

M‘#‘-ﬂ-\a&? mf*m GMEA) ﬂf A Cireulated: . .= 76 =&
w WM -?' m Beclroulatod:

ol — =
MR, JUSTICE WHITE, dissencing, in part: JI - i
T Seciean 7 : ¥ brredlan,,
~ Lol ad In Roe v. Wade, 410 U.5, 113, this Court created
il - {p @ right to &n ghortion free from state prohibitlon. The

task of policing this limitation on state police power

5 g My e and will be & di€ficult and continuing venture in
At capf ™

subhetantive due process. However, even accepliing Roe v,

ol
! Aﬁ“"’:? Wade, there is nothing in the opinion in that case and
nothing articvleted in che Court's opinien in this case

2L iasnmnad
f'ﬁ which justifies the invalidation of five provisions of

/g Houpe C%umdllllﬁa Substitute for House Bill No. 1211 enacted
by L.f.ﬂ': Misesouri Seventh-Seventh General Assembly im 1974

in response to Roe v. Wade (herssfter referred to aeg "the

H h"i':':'.'_'ict"'}. Accordingly, 1 dissent, in part.
(Bl ~ Prrestul . 3 coutd agaae . (#1)

I Saghinns b (1)~ Buly of Jlugrecian bo Jrvtacuc £
Arcdsmad_ do At
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Roc v, Hade, 410 1.3, 113, 163, holds that
untll a fetvs hegomes wvishle, the incercst of the State
in the life or potential life it represents is outweighsod
by the interest of the mother in choosing “whether or not
to terminate her pregnancy.'” Id., at 153. Section 3(3)
of the Act provides that a married woman may not abtain

an aborticen without her hushand's consent. The Courd

strikes down tChis statute in oneée sentence, It says that

"glnge Ehe State cannot . . . proscribe abartion

the Stare cannot delegate authority to any particular

person, even the spouse, to prevent abortion JU O Ante,
at 1%. 7Rut the Skate i5 not =-- under § 3{3} -- delcgatling

to the husband the power o vindicate the State's incerest

In the future 1ife of the fecus, Tt i3 instead fecogniz-

Img that the hwsband has an interest of his own in the life
of the fetus which shiould aot be excingeished by the uni-
lateral Jdecision of the wife. lf It by no means follows,
from the factk that the mother's interest in deciding "whether
oT not to terminate her pregnancy’ ootwelighs the State’s

Interese o the potentlal life of the fetus, that the

hushand's fnterest ia also outwelighed and may not Le
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proftected hy the Scate, A& father's dinterest in having

gz child -- pachaps his only child -- mav be unvatched

Ly any other interest in hls life. See Stanlev .
Ellinois, 40% 0.3, 643, A51, and cascs Lhere cited.

It i3 truly surpriging that the najority finds i Che
United States Consticution, as it must in order to
Justify rhe result [t reaches, & rule shat the Siale must
assipn a greater walue to a mother's decision te cut off
a potentlal human life by ghortion than b a father's
decision to let it mature inte a Tive child. Such a
ri:le cannot be Found thers, not can bt be foumnd ino Roe
V. Wade, supra. These are matters which a stacs zhould

be able to decide free from the suffocating powe. of the

S

federal judge, purporting te act in the mame of tig
Constietution.

Tn deseribing the mnature of a mecher's dnterest
in terminacing a pregnancy, the Court in Roe v, wade
mentioned only the post-livch hurdens of ecaring a enild,
id., av p. 153, and rejected a rule hased on hes intoresc
in controlling her own body during pregnancy, ld., ar 154,

| Missourd has a law which pPrevents a woman from putting g

child up for adoption over her hueshband's ohjeation,
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Section &453.030 R.5. Mo. 1960. This law represents

B judgment Ly the State that the mother's intervest

in avoiding the burdenms of child rvearing do not
cutweligh or smuff onut the father's interest in
participating in bringing wp his own child. That law
is plainly walid, but mo more se thao § 3{3}) of Che
ACT now before us, resting as it does on precisely the

same Jjudgment.

IT

Seckign 3{4) requires that an unmarried woman

T

or 4 person 1n loco parentis as & condition to an

aborcion. Ooce again the Court strikes the provision
down in & sentence. It states: '"Just as with che
Tequirerent of consent [rom the spouse, Ao here, the
State does not have the constitutional authorlity to glive
a tﬁfrd party an atksolute, and possibly arbitrary, weto
over the decisien of the physician and his patient to
terminate the patlent's pregmancy . . " Id., at 2y,
The Coure rejects the norions that the State has an

interest In strengthening the fanily uwnit, or that the

parent has an "independent interert" in the abortion
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decislon, sufficient te juscify the statute and
apparently concludes that the statute is therefore
uncons Litutional . But the purposce of the parental
consent requirement Ls oot merely to vindlcete any
interest of the parent or of the State. The purposc
af the requirement iz tCo wvindicate the wvery pight

credted in Roe v, Wade, supra -- the right of che

pregnant woman to decide “"whether or not Eo terninate
ber pregrnancy,'" Id., at 153 (emphasis added). The
abortion decislon [s unquestionably important and has
irTevocable conseguences whichever wav it is made.
Migsourl is entitled Lo protect the minor anmarried
woman [from making the decision 1n & way which is noc
in bher own best interestz, and it seeks to achiewe this
goal by requiring parental consultation and consent.
This 1lg the tradicliomal way hy which stactes have soupht
to proteckt childrea From thelr own immature and ime
provident decisieoms; ~  and there is absolutely no reason
expressced by the malowvity why the State mway noi utitizme
that method here.

The Court's only addivional explanation For

gtriking down the parental consent requirement iz bhe
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statement "We repeat: this {3 5 medical judgment |, not [

8 layman's judgment.'" This statement almost defies

comprehension. The chaolce of method by which an
aharti&n 13 effectuated mavy be a medical judgment, but
the decision whether or not to hawve a child is no more
a medical judgment than the decisien whether or not to
zeb garried or to have intercourse and concelwve. Of
COUTSE , presnant women may seek esamobtlonal counscling as
well as professional advice {rom their pbysicilans; and,
if the physician is wise in sddi-ion to heing professiooally
competent , the vounseling may be senslble. Indesd, a
pregnant wooman may seek counsel from her pasvor or & friend
in connectien with her abeprtion decision. MWisscuri is r
nonetheless epensvitutionally free to conclude that the
persan most likely to make the abortien declsien in the %jjdLJ
Lest interests of a minor child is that child's parent;

3
and {ts conclusion seems ewmlnently sensible o me., — l

111
Section 7 of the Act provides that where a live
birth results from an attempted shartlonm not performed to

Save the life or health of the mother, the infant "shall
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he an ahandoned ward of the Staece.'" The majority
congedes that the natural parents mav regain custody
by bringing a court proceeding and eatablishing their
fimess as parents. Nonetheless, the Court strikes
down § 7 hecause it wiclates the parents' due process
rights not o hawve their child becore 8 ward of che
State until after a hearing on thelr fitness ac parents.
The Court must necessarily also he holding as a sub-
stantive matter that an Aattempk by & parent to kill a
Eetus is an insulficient resson *o conclude in CVEYY
case that the parent is not fit to care for the child,
Lf it turms out to live.

The Court should not have addressed the merits
of this issue. The Court decides all of the issues in
this case on the theory that the physician-plainciffs
have standing. Ante, at pp. 5, 8. The standing of the
other plaintiff, Planned Parenthood of Central Missouri,
was not addressed by the court helow and is not sddressed
by this Courc. The Court notes in the gection of 1us
oplnion dealing with the challenge to § 7 that the

physician's standing 1s challenged. For some Teason,
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however, it never decldes this particular standing

issue, except perbape by implication. It mever
i
pauses to explain what concelvable case or controversy

exists between the physician-plaintiffs and the State jf%

i e ]

of Missourl over the comstitutionality of a provision

S
of Miseouri lew which makes live bgbies wards of tha
A m—— e r— i

State when they result from attempted abortions. The

question of who has custody of the children after birth
is presumably one of indifference to the physiclan who
periorms the sbortion. He has no financial stake in

it snd he has no other stake in it greater rhan that

of & friend of the parents. Indeed, on this record we

do mot know whether any parent in Missouri, who is
unsuccessful in termineting the life of her fetus, will
ever want the child to live with her. Therefore, I

would remend this issue to the Dlatrict Court te determine
whether Flamned Parenthood of Central Missouri has stand-
ing, and, 1if it does not, to dismiss the complaint insofar
as it challenges § 7.
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IV
Section 9 of the Act prohlbits shortion Lw
the method known as apline amiocentesis -- 4 mechod
now used for 70 per cent of abortions performed afrer
the first trimester, Legislative hiztory rveveals that

the Miseouri legizlature viewed saline amnilocentesis

a5 fFar lgoaa safe g moethed af ahortion thanm

FAr gso-called

-~

e —
prostaglandin methoo. The court below Ceok evidence on

—

e

the guestion and summarized 1t as follows:

"The record of trial discloses
that use of the saline method
exposes a Womanh 0 che danger of
severe ¢complications, rTegardless
of the akill of the phvsician or
the precauntion taken. Sallne mav
cause one or more of the following
cotditions: MMseszeminated intra-
vascular coagulavien or 'consumptive
coagulapathy' (disruptlon of the
tlood cleceing mechanise [Dr. Warren,
Tr. 57=533; [r. Klauws, Tr. 269-270;

. Andervson, Te. 307; Defendants'
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Exbibits H & M1}, which may resulk
in severe hlecding and pessihly
death {Or. Warven, Tr, 587:
bypernatremia {increase in blood
sodium level), which may lead to
convulsions and death (Dr. Klaus,
Tr, 268); and water intoxication
[accumulated warer in the el
tizsue which may occur when LY Een
iz used in eonjunction with the
Injection of saline), resuleing in
damzge to the central nervous system
or death {[. Warren, Tr. 76:

Or. Klaus, Tr, 270-271; nDr, Anderson,
Tr, 310; Defendents' Exhibic L3,
There iz alzo evidence thar saline
amiocentesis causes massive tissue
destruction tg the Inside of the

uterus (Dr. Andersom, Tr. 3033%."

The Dlatriet Courk alsp cited considerable avidence
establishing thae the prestaplandin method is zafer.

In fact, the Chlef of Qbstetrics ar Yale Univarsity,
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v . Anderson, sugzesced thar '"mhysicians should he
liabkle for malpractice If they chose saline over
prostaglandin after having been glwven all the facrs

on both mekhods." The Court nevertheless revceTses
the deciaion gf the District Court suscaining § 9
against constitutional challenge. It does 50 appArently
beczuse sallne amniceentesls was widely used hefore the
Act was passed; because the prostaglandin nethod was
seldem uzed and was nov generally available; and
because other abortion technlques more dangarous than
saline amhiccentesis were not banned. The Court then
terms the ban ¢on galine amnilocentesis "a flar and naked
inter feraence with the exercize of standard professional
judgment, There is no Agreed claim that the procedure
is beyond and oucside the bounds of accepted medical
practice, or that medlcal standards are being abused or
abandoned or that the physiclan is acring lawlessly."
Ante, at 26 (empha=zis zdded).

Whether a phvsician 1s acting "lawlessly" generally
depends: on whether he is acting conbtrary to a scatute
passed by Che demeeratically elected legislature of his

state; nof on whoether hls conduct meets the standards

accepted by some or & majority of ocher physiclans. There
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does not have to be an "apgreed claim' that A stature

ig deemed sensible by plhysicians before 1E can pass
constitucional muster. A legislaturas is entitled to
enact a "flat and naked interference wich the exercise
of standard professiomal judgment," unless it viclares
some provision of the Constitution in so doing.
Fhysicians are not imoune from the law, and from having
thelr "aormal" practices forbidden when Lt i discovered
that they are dangerous ot that obher technlques ara
aafer.

The point of § % is to change the practice under
which most abortfions were performed under the csaline
amniocentesis method and to make the safer proscaglandia
method generally available. It promises to achiewve that

result, 1f it remains operative, and the evidence dis-

cloges that the result 15 a desirable one or &t least thar

the legislature could have =0 viewed 1it, That should end

-

R

Continwrns constliutional convenilon butc slso itse ex offi

medical board wifh powers to approve or ditapprove medics

e _—

- e ———

our Ingquiry, unless we purpert to be not only che country's

— e Em— = — —
e —— — —_— -—

[

1

o

End.ﬂpErEEiVE practices and standards throughout the Unilted

Ztaten.
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Section 6{1% of tha Act provides:

"N person who performs or
induces an ahortien shall fa{il
to exercize that depree of
professional skill, care and
dilipence to preserve the lifa
and healch of the fetus which
such person would he requited ko
exercise in arder ro prererve the
life and health oF any fetus in-
tended to be born and pot abortad,
ANy physician or person assiscing
in the abortion who shall fail re
take surh measures to SNCOUTARE oT
to sustain the life of the child,
and the death of the child resulks,
ghall he deened guilty of mpan-
slaughter. ., . , Further, such
physician or other reraon shall Le

liable ia an action for damzges .
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1f this seg¢tion is read in any way other than

through a microacope, it i3 plainly intended to

—

Lat, where a "fetus . . . [may have] the

.

regqule

capability of meanimgful life outside the motcher's

womb " Roe . Wade, supra, at 163, the aborfion be

handled in a way which is designed {0 presefve that

L o a A 54 o flhaarle Azl
Life noCWLILhA LATIOLTE Lhe moLEr 5§ CoS.4l

— - ——— | — -
— i T

=h
rr
=

1it. Indead, cven looked ac through & wmictoscope the
statute seems to go no further. It requires a physician
ta exercise "that depree of professiomal skill . . . to

preserve the fetus," which he would ke reguired to
exevcize 1f the mother wanted a live ¢hild. Flazinly,

if the pregnency is to be ferminated at 4 cime when
there i no chance of life outslde the womb, a physicisn
would mot e required ro exercise any care or skill to
preserve the Life of the fetus during abortion no matter
what the mether's desires. The gstatute would appear
then o operate only I the gray arca after the fetus
might be viable hut while the phvsician Is5 still able ro
cercify "with reasonable medical certainty that the ferus

i3 not viahle." Ses § 5 of che Act which flatly prohibits

abortions absent such a certification. Sinee che State



]
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has & compelling interesc, sufficient ro outweigh
the mother's desive to Kill the fetus, when the
“"Fetuwe . . . has the capability of meaningful 1life
cutside the mother's womb," Roe v. Wade, supra, at
163, the scacute iz constitutional.

Inctedibly, the Court reads the statute {nstead |

to require "the physicien to preserve the life and

- —
- a = —— —=

nealth of the fetus, whatever the stage of pregnancy.”

— = e

ente, at 31, thereby attributing to the Missouri

legislarure the strange infenticn of passing a atature

= o I o T e T S T e L Tl .

HEELY U0 ChEnceE OL SUEVILIVANE COondLiLaslDndl |
T e R i ——

- . — -

e =

challenge under Hoe v, Wade, supra. It i3 capricious ko
.

{

Wi

e

o e )
Ll aubw

faf;e the iegislature L pass agRin & statute wikh
exactly the szame purpose as the gne which the Court today
invalidates.

The Courk compounds its exvor by also striking
downi as unseverable the wholly unobjecticnable reguirement
in the second sentence of § 6(L) that where an abortion
produces a live <hlld, steps must be taken to sustaln

its life. It explains 1ts result in bwe sentences:
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"We conclude, as 4id the
District Court, that § 6(Ll)} mast
stand ar fall as a wnit. Its
provizions are ilnextricably bound

tagatler."

The guestion whether & constitutional proviszion
of state law Is severable from an unconstituwtional
provision is gntirely a question of the incent of the
State legislature. There is not the slightest reason
td suppose that the Missour! legislature would mot
require proper care for live babies jusc because it
cannot require physicians performing ahortions to rake
care to preserve the life of fetuses. The Attorney
General of Missouri has argued hera that the oaly intent
of § 6(1} was to require physicians to supporc a live
baby which resulced from an aborcion,

At worst, § 601} is ambiguousz on both points
and the Distriet Court should be direcred to abstain until
8 constyuction may be had fyom the stace courcs. Unaer
no circumstances should § &¢1Y be declared unconstiturional

at this point in time.



Planned Parenthood, et al,

- 17 -

rI
I join the judgment and opinion of the Coure
insofar as it upholds the other portions of the

Act against constitutional challenge.



Mo. 74-115t) Planned Parenthood of Central
} “Missourl, et al. v. Danforth

)
¥o. 14-1419) Danforth w. Planmed Parenthood
of Central Missoarl, et al.

FOOTHOTES

Lf

There are countless situatieons in which
the State prohibits conduct oaly when Lt i3 ohjected
to by a privace persen mswost closely affected by it.
Thug & state camnot forbid anyorne ta enter on privace
property with cthe owier's consent, but {E may enact
and enforce Erespass laws against unauthorized
entrances. It cannot forbid cransfer of property held
in tenaney by the entireties bub 1t may tequire con-
gent by both husband and wife to such a Eransfor.
These sitnations plainly do not inwvolve delegaticns
of legislative power to private parties; and meither
does the reguirement im § 3{3) that & woman nob deprive
her husband of hiz future child wicthout his consent.

2/
As MR, JUSTICE S5TEVENS states in his

dizssenting opinfon:

"Mhe Scacte's interest in the welfare
af its yvoung citlzens justlfles a

variety of protectlve measures,
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Frn. page 2

fn. 2 coptinued/f

Becauwze he may not foresee the
consequences of his declsieon, a
minor may nef make an enforceable
bargain. He may not lawfully warl
&r cravel where he pleases, or
evin atcend exhibivions of con-
scitutionally protected adult
mokion pickures. Persons bolow a
certaln age may nof marry witchout
parencal consent. Iadeed, such
conaenk I essential even when the
young woman is alrezdy pregrant.”

3/
~  The Court algg states:

" . . . Ho assemhly line technique,

develd of professional and perscnal
contact and without the exerclse of
profersienal judgment in the pacient's

particular caze, was contemplated or
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Fn. page 3

fn. 3 continued/

approved, and 1s ool TioW approved,
The responsibility of the attend-
ing physlcian and, indeed, of the
medical professisn itself, are
svident, are not to be avoided, and
are necessarlly an inherent part of

the abortion decision,”

I am unawarg of this Couri's authorlty,
acting on its own and purporting Lo exercise 1ts
comstitutienal powers, to apprave or disapprove ol
the failure of a woman to consulr her physiciam
sbout the non-medical aspects of her decision to have
an ahortion. Missouri has oot made such consultAbien
a prerequlsite to a legal abortion, although of course
the State may requice thet ahortiens he performed Ly
doctors. Dhysiclans may refuse to perfowne the pro-
cedure, bukt it is unreallstic to suggest vhat all or
even most of them insist on participaving in other than

the strictly medical consideration in cognnection with
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Fon. page &

in. 3 continued/

the decislon to Rekart, I dowbkt that thizs Court has

the power to dectee otherwice.
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Fron: Wr. Justloe Stewart

No. 74-1151, vumman PARENTHOOD OF ccmg gngmmsmum JUR 1T
DANFORTH

Wo.74-1418, DANFORTH v. PLANNED szf ﬁr:lr:r'm" s
__ __CENTRALM MISSOURL ¥ Tz 1/ M
MR, JUSTICE STEWART, LU‘II:.'Llr"‘ll'IE in part and dIE;-EEJIt— :

While T agree with much of ihe Court's reasoning and

rd

ing in pari:

most of ite conclusians, I write separately 10 indicate my under-
standing of the constitutional 1ss0ues raised by this case and to
regisler my discent from Part IVIE) of the Court's oploion.

with respect to the definition of vigbility in Seclion 2(2)
of the Act, It seems to me that the eritical consideration is
ihat the statutory definition has almosi no operative significance.
The State has merely required physicians periorming ahortions
0 eertify that the fetus to be ghorted is not vigble. While the
physician may beé punished for fatling to issue 2 certification,

he may not be punished for erroneously concluding that the

fetus is not viable, There i& thus litile chance that & physician’s

professional deciston o periorm an abortion will be “ehilled. "
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it raises is not whether the State may mdelegate” itE guthorily
to prevent abortions 1o the patentinl father, but rather whether
it may constitutionally recognize and give elfect to & right

on his part to participate in the decision to ghort & jointly
eoncelved child, Thig seems to me & mobe ditficult problem
{han the Court acknowledies. previous decigions have recogs
nized that a man's right to futher children and enjoy the
association of hig off spring is a constitutionally prﬁl.'tutmi
{reedom, See Stanley v. Dlinois, 400 1.8, G4b; Bkinner V.
Oklahome, 516 1,8, 535, Dut the Court hag recognized a8
well that the Constituiion protects & E._*_n_mﬂ_'ﬁ_ decizion whether
or not to terminale her pregnancy.’” %10 U.Ss,, at 153 {em-
phasis added). In assesging the conetitutionsl validity of § 3(3)
we are called upon to choose bebween iheze competing Fights.

I agree with the Courd that since "it 18 the woman who physically
hears the child and who is the more immediately and directly
affected by (he pregoancy . . - [tjhe balance weighs in her

jfavor.' Ante, at 16,




FP /e 6-17-76 Rider 4, p. 4.

suggests that a materially differeat constitutional issue
would be presented under a provision requiring pareatsl
consent or consultation in most cases hut providing for
prompt (1) judicial resolution of any disagreement betwean
the parent and the winor, or (iil) judicial determination

that the minor is mature enough te give an informed comsent
without parental concurrence or that abortion la any event

iz in che minor's best inrerest. Such a provision would neot
impoge parental approval as an absoalute condlition upon the
minor's right but would sssure in most instances consultation

*
hatween the parent and child.

% For aome of the considerations thet gsupport
the astate's Ilnterest in etcouraging parental consent, see
the opinign of Mr. Jusbice Stevens, concurrlng in part and
dissenting in part., Ante, at .

| —sssmesl WS RS Q)
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Wwith respect 10 ihe siate law's reguirement of parent L
consent, Section 5(4), 1 think it clear that its primary con=
atitutional deficiency lies in its imposition of an abeolute
limitation on the minor's right t© obtain an aboerlicn. The

Court's opinion today 1o Bellofti v. Balrd, .8, .

e —

» fiha}::::; it plain that & provision requiring parental con-

qent for abortien in ihe first insiance but excusing that re- ‘
] [}

- & = & ‘ . - __,-r";l"'i:'.}l'rru
guirement upon & prompt judicial determinaticn ihat the mindr 7 -
iz mature enough to give an informed consent or that gbortion k ['-" ;1.}“’
is in the minor's DESL interest woul d present 4 maierizlly
different constitutional issue. Such a provision would not !L

absolutely condition the minor's right on the parent’'s approval

I'&_bUt would encourage consultation berween parent and child. |"

—_— — i

'ﬁwr{mn be Hﬁt am-ibl that the State furthers a consti=-
tutionally permigsible end by encouraging an unmurried pregnant
minor Lo seek the help and advice of her parenig in maXing
{he very umporiant decision whether or not to bear & child.

it
That is a grave decision, an & girl of tender Years, under
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emotional stress, may be ill-equipped to w ke it without
1/

matore advice and emotional support Tt seems unlikely

that ghe will obiain adequate counsel and eupport irom the

aitending phyeician at an zborlion clinte, where aborticns
2/

for pregnant minors ireguently take place.
i would not reach the constitutionality of Section T of

the Act, dealt with in Part IV (E) of the Court's opinien, i

ppree with MR, JUSTICE WHITE that the physicians in this

case do not have standing to asgort the unconstitutionality of

that provision, Like him, therefore, 1 would remand ihig isBue

to the District Court to delermine whether Planned Parent-

hood of Central Missouri hag standing, and, if it does 1oy, _

to digmiss the complaint insofar as it challenges & T%L'f ‘t ﬁﬁf{iﬂﬁ
Ag to the constitutional validity of Section @ of the Act, pro-

hibiting the use of the saline amniocentesis procedure, [ agree

fully with the views expressed by MR, JUSTICE STEVENS,
And as o the recordkeeping provision of the law, discussed

in Saction TV(G) of the Court’s apinion, 1 agree with the Couwrt's




views exeepl insefar s Dy weedd soeon T lovale {he Ypro-
foastonal seonad ress ol o beal resendt opding inbeoa consti-
1+ Diees ] s nenk.

Tocooat, [ ouostene D the b raent, s gt ooaedar e il

et dates Sictingy T oeE A Aoce




EA2CT NITLES

Mo Coart shages it (00 a mioe 5 ieeaaalio of

ol el ko e pridale veneeersod pardy,
whoher savent, soaarnhoan, o guonrdian e Hleon, st e e
devigionaslier along wills Ahe weicor and the phesicion, '™ Anle,
sl 20, ¥ 1his oneans thel the Coneriletion roguices o Slate 1o
miake the parent or gaardioe o jeinl deeisienmaker in sweh
T T LTI b B T (8

ar

T e sede o s il iona el e sueh otinie s revealod
by e ez i et v Vi, = vy e D avernte Dy des
Arvtood iy te i B Ui dpocllagds B et vase,

Ul enungelinr oL . Geewtd cntirely gn te day tie
Al iy in Lo e perforaed, I Lessts Dor dwes honrs wod
tevs placo in groons Lhat foelede otk miners o adelts
whi are slranvers to one awoclhor ., L The phasiomoan
i e et e thid counseling pooeess o, o 0 Coeun=
sediog is typacally Timited 1o dieseription «f alaction

v, roessible corpliceticns:, and birth contmed

Lesbmdgues o L . .




Fx-2

“The albuction iset takes fve Io soven minntes oL L
Tle physician Las oo prine conlaet with e wdeor, od
s e iy that alortions wre bivimg perbocoeed af Lhe
[;-Ei|:|.;_-] the physicion, 0 ey e pociarnsa clhaelhnns
en sty sthor saduity wed mnaors L. o . Om by ey S
Pt ienls arn sckeduled D s poeste plrosps, Sosieiing
agaally of five patients . . . . Afler the alsaling [ihe
porrsic i sperds a beisf period wilh ghe aeiror il

-+

clieors oAb ey b the revevory oo oL

White ] Bave e bl conioary o the Coart’s =maestion,

Loy et BLOHLLE L dnabe ey et sietinmally paratil saeh

vopca by e clinics Lo uperate, 1oy egaally condidenl
" ! 1
T [P LT I~ IR
stad s Paie bas the sewer o peeyide Dl popekiebun versicd
e Ay ‘
iy paleans x\.-:n-'x:;c-a_-k Jrirental advic and roseal tefore

glilweieg Lhnie Sebrviccs.




Jume 18, 1976

Mo, 74-1151 Pleswed Paventhood w. Danforth
Ho. T4-1419 Denforth v. Flanned Parspthood
Daaxr FotCer:
1 would eppreciate your adding oy neme to your opinion

in the sbove cases, concurring in part and disseating in
park.

1 undergtend that you are making the changes we di seussed .

Simceraly,

Mr., Justice Scewsarc

ifp/es
ce: Tha Conferencsa
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With respect o t.he definition of vishility in §2 (2)
of the Act, it seems to me that the pritice] congideration
is thet .l'ul:- statutory definition hes almost no operative
significance.  The State has merely reguired physicians
performing phortdons to certify that the fetus to be
shorted = not visble, While the |1|L:rml:|:_|.11 may be
punished for failing to issue & certification, he may not be
purllahpd for erroneoualy concluding that the fetus is not
viable. There e thus little chanes that s physician's
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SUPREME COURT OF THE UNITED STATES
Moe 741151 awn J4-14149
Planned Parenihood of Cen-
yred Missour et al,
Apoellants,
v4-1131  w
John C. Danforth, Attorney
General of the State of On  Appeals from the
Missouri, et al. United States District
Court for the Enstern
Johp C. Danforih, Attorney | Dietrict of Missour.
Cenerpl of the State of
Missoud, Appellant,
Ta-f418 %
Plenned Parenthood of Cen- l
tral Missouri el al ! - &D 1-.--1!-"’6
[Jume —, sl
M=z, Justice SI r with whom M JUSTICE
PowWELL J0inE, GO urrmf..u.;m-mi-M.L—}-’
J.‘[-‘lFﬂ;I:'u-? v apiems, 1 wrike HEPEIMWII‘ LU l"ll'j“'—‘“-t‘:
my undrr-mndmg nfar.ha constiutional issues raiead by
this — i
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Me Justice Svewarr, with whom Mge Jremcm
PoweLL joins, coneurring in part and disrenting i peci,

While 1 agres with much of the Court's rmsoning and
most of its conclugions, 1 write sspurately w0 indicete
miy understanding of the constitutaons) issues raised by
this case and 1o regieter my dissent from Pars IV (B} of
the Court's opanion.

With respeed to the definiiion of vishility in § 2 {Z)
of the Act, it Bsemns to me thed the eriticnl consxierrtion
is that the slatuwry definition hae abinost no oporative
sighificones.  The State hes merely required physiciens
]1;.-[j¢1rr||i||.':_' plhortions o corbijy that the fews w be
aboried g not vishle, While the physicisn may [
punished for feiling to ssoe o cortification, he may not be
punished for erroneously conduding that fhse fvluu_jl_-! tvl
visble, Thore i thus little chevee that a physicisn’s
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Sapreme Conrt of the United Sinlre
Washington, D, €, 105423

JUET DL FSTTER GTEW=DT

June 28, 1976

Re; Mos., T4-1151 and T4-1415
Plamned Farenthood of Missouri v, Danpforth

Deyr Harry,

Upon the uynderstanding that you will delete the Inst
parwrraph berinning «n page 13 and ronning over onto page 14
{incleding note 8] and will reviae the last parapraph on page 32
in aceord with our telephone conversation, I aon glad to join
vour opinion for the Coort in this rase. I shall shortly send to
ther primter a eoncurring opinion, which will be an abbreviuted
vprgion of my previous ¢irculation but whieh wiil make clear
thal 1 jonin vour opinion for the Court,

Sincerely vours.

e
(R
wir. Justice Blocknoun

Copies to the Conference
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Juse 28, L976

Me. 74=1151 Flaaned Parenthood v. Denforth
Ko, 74-1419 Dgnforth v, Planned Payenthosd

Daar Haify:

I will pow join your opinican for che Court, &s it has
been revisod.

I alego will remsin with Potter's brief concurcence.

Sincerely,

Mr. Justice Blackmun

1fp/es

epdr The Conferenca
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Sugresee Court of dhe Tinbed Stales
Washmplon, I, £ J03%3

CrivBEMmy OF
L~LAETICE &-ROy L weaTE

June 29, 1976

Memorandom tn the Cenferenco

74-3151 & T4-141% - Flanned Farvithood

Be: Has,
v, Danforth

In response to brother Blackmun's latiést
amondments in the abowe case, Insest A contained
in my dissent as circulated on June Z8, has now

been amended in accordance with e attacheo.

ﬁ; | /
ABIRTM.
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Insert A--Planned Parenthood

At bottom the majority's holding--as well as the conourvenco--
reses on Les factwal finding that the prostaglandin method is
unavailable te the women of Missouri. It therefore goncludes
that the ban an the sallne method 1s "an unreasonable or
arbitrary regulation designed te inhibit, and having the eEfect
of imhihiring, the vast majority of aborticns after the firse

12 weeks,” ante, at 25, This factual finding was net wade citcher
by the majority or by the disscncing judpe below. Appellants
have notb argued Lhat the record helaw supporcs such a {inding.

In fact the tecord below does ant support such a Flndilong. There
iz no e¢vidence in the record that women in Missouri will be
unable to ohtaln abortions by the prostaglandin method.,  What
cwidence there ig in the record on this guestion supports the
conbrary :.':-:11-n.-'1'1-.1_~=.ir:-n.é—JH The record discloses that the prostay-
landin method of abarvcion waz the country's sccond oost common
method of aborcion during rhe second trimester, Trial Tran-

sctipt, at 42, 89-%0; that although the prostaplondln method

had proviously been available only on an experimental basis,

3} The absenece of more evidence on the subject in the
recotd seems to bre a result of the fact thar the clalm that
the prostaglandin wethed is unavallable was ot part ol the

litigating strategy below,




Insert A--Planned Parenthood -2=

it was, at the time of trial, svailable in‘;mall hospitals all
over the country." Trial Transcript, at 342: that in asnother
yesr or £o0 the prostaglandin method would bhecome--even in the
absence of legislation on the subject--the most prevalent
method., Anderson Depogition, a2t 47. Moreover, one doctor
quite sensibly testified that if the saline method were banned,
hospitals would gulekly switceh to the prestaglandin method,

The majority relies on the testimweny of one doctor that--
as already noted--prostaglandin had been avgilable on an
experimental basis only until Jamuary 1, 1974; and that its
manufacturer, the Upholn Company, restricted its sales to large
medical centers for the folleowing six months, after which sales
were to be unrestricted. Trial Transcript. 334, 335. In what
manner this evidence supporte the proposition that prestzglandin
is unavailable to the women of Missouri escapes we. The statute
Involved Iin this case was passed on June 14, 1974; evidence wae
taken in July, 1974; the District Court's decree sustaining the
ban on the ssline methed which this Court coverturns was entered
in January, 1973; and this Court declares the statule unconsti-
tutienal in June of 1976. Theare is simply no evidence in the
record that prostaglandin was or is unavailable at any time
relevent to thie case. Without such evidence and without any
factugl finding by the court below this Court cannot properly
strike down a statute passed by one of the States. Of course,

there is no burden on & State to establish the constitutionslity




Ingart A=«Planned Parenthood =3
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of one of its laws. Ahsent proof of a fact essential to its
unconstitutionslity, the statute remains 1n effect.

The only other basis for its factual finding which the !
mgjorlity offers is a cltstion to another case--Wolfe v.
Schreering, 388 F. Supp. 631, 637 (1974)--in vhich a differ-
ent court copcluded that the record in ite case showed the
prostaglandin wethod to be unmavailsble in another State--
FEentuchy--at gnother Lime--tun vears zgo. This case must be
decided on Lts own record. I am not yet prepared to accept
the notion that normal rules of lagw, procedure and constitu-
tional sdjudication suddenly become irrelevant solely beecause
a case touches on the subject of abortion. The msjoripy's
finding of fset that women in Missourl will be unable to obtain
abortions after the first trimester if the szaline methed 1=
hanned is wholly unjustifiable.

In any event,




Sugreme Gonrt of the Pnited Statre
Washington, B, §. 20543

Hassp o N

Tei[ SHILF JugsTIiCT

Tane 10, 1576 %

- e

p: [ Td-1141 - lanned Parenthood . rf:.uu-.-.th
{ 74-1419 - Danforlh v. Plannee Farenthood

Dear Byron:
Digasc shaw me jeining vour apinian.

Regards,

Mir. Justice ¥White

Capies to the Confercnoe




pooyauAIeg pauuEld ‘A YIIOFURT GTHT-Y/
nﬁﬁaﬂ ‘A pooydvbaed PIVVRTH 15TT-%f

_ . } sk
it

12/L1/ 9 Q{q
= ealiom
: ——] T .||..|“. .Q..-.__- v &/
e Saip Bl e
el iy o Ay 294
g 7 an..x.:‘_: m“..._...vq-%...ri

o 1) %75 o Ak
il st il ' |
2 prbe S 16 ses50)s | vefavys| TS/?

G915y a ]
LI HH G N B | BV M 'L Mud . ‘B d




	Planned Parenthood of Central Missouri v. Danforth
	Recommended Citation

	74-1151_PlannedParenthoodDanforth.pdf

