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FIRST DAY 

VIRGINIA BOARD OF BAR EXAMINERS 
Roanoke, Virginia - July 29, 1986 

SECTION TWO 

1. Philemon and Timothy were residents of Pennsylvania where Philemon 
worked as a general contractor. In 1983 Philemon signed a contract to build 
Timothy a house on a one-acre lot in the suburbs of Philadelphia. Pursuant to 
this agreement Philemon was to complete the house by July 1983. He worked on 
the project for about three months but became disillusioned with the 
contracting business so he abandoned the work and moved to Frederick County, 
Virginia, to grow apples. Timothy completed the house at an additional cost 
of $10,000 but could not locate Philemon until 1986. He was pleased to learn 
that although Pennsylvania had a two-year statute of limitations on a written 
contract, Virginia had a five-year statute. Upon being served with valid 
process on Timothy's Motion for Judgment, filed in the Circuit Court of 
Frederick County, Virginia, on June 27, 1986, Philemon comes to your office 
and admitting that he breached the contract asks you whether he has a defense 
available to the action filed by Timothy. How do you respond? 

* * * * * 
2. Franconia Lumber Company received a telephone order from Major · 

Building Corporation (MBC) for 350 construction-quality kiln-dried 2 x 4's cut 
in 8 foot lengths. MBC had a credit account with Franconia Lumber Company so 
when the Franconia driver arrived at the MBC construction site and found no 
one present he deposited the order inside the gates and left the shipment 
invoice for $435 under a brick on top of the timbers. When MBC's job 
superintendent returned from lunch he noticed that a number of the timbers 
were "green" ·and had not been properly dried. He called Franconia Lumber and 
advised that the timber shipment was unacceptable and should be.picked up 
right away. Franconia Lumber's delivery truck-·had been in an accident that 
afternoon and did not arrive until the next afternoon. 

{a) Is MBC liable to Franconia Lumber for any timbers taken the night 
of delivery by neighborhood boys who had decided to build a treehouse nearby? 

{b) Instead of advising Franconia that the entire shipment should be 
picked up, could MBC have purchased some of the timbers by advising Franconia 
that on closer inspection only 50 of the timbers were "green" which Franconia 
Lumber should take back but that MBC would take the remaining 300? 

{c) Assume that the Franconia driver had been advised the next day 
when he returned to pick up the timbers, that after initially rejecting the 
whole delivery, MBC had reinspected the goods and decided to accept the 300 
good timbers. When the driver telephoned his superV-i-S{).F-, he 1-&ar.ned--thllt 
after MBC's rejection call the day before, �F�r�a�~� o.·n1.·a·Lumber �r�e�s�o�l�~� �~�]�~�n�t�i�r�e� 
350 timbers to Jiffy Construction Co. May the · tiver pick up theL e 'e 
shipment and deliver it to Jiffy despite MBC's P.fg_tests? i 

* * * * * AUG 1 8 -1_986 

�L�A�~�'�,�'� �~�~� ·:·:-:::.JL !..!.2RARY 
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3. Frank Farmer who lived in a rooming house in Lawrenceville, 
Virginia died at the age of 95 on July 4, 1985. He had no surviving 
relatives. At the time of his death, Farmer owned 200 acres of farm land in 
Brunswick County, Virginia and $25,000 in cash which he kept in a coffee can 
under his bed. Will Worker and his son, Fred, farmed the land for Farmer who 
received 50% of the profits. Farmer left a valid holographic will, the 
dispositive portions of which provided: 

I give my farm land to my farm hand, Will Worker, so he 
and his boy can keep on farming. I give my cash money to 
Will to use as he wants while he is alive. When Will 
passes on to the promised land, the farm and any cash 
money still left goes to the Future Farmers 
of America (FFA). 

On July 5, 1985, Will Worker died, survived only by his son, Fred. 

(a) Who owns the farm - Fred or FFA? 

(b) Who owns the cash - Fred or FFA? 

* * * * * 
4. Mr. and Mrs. Smith purchased a lot from Mr. and Mrs. Jones in 

Deltaville, Virginia, upon which they intended to build a home. During 
negotiations preceding the sale, the Smiths expressed concern about the 
suitability of the lot because they feared the soil might not have sufficient 
percolation for a septic system. The Joneses responded that the lot and an 
adjoining one had passed the County's percolation tests within the past year 
and the owner of the adjoining lot had recently been issued a building permit 
for a home with a septic system. The Smiths confirmed that information. When 
the Smiths and Joneses signed a real estate purchase contract on July 1, 1985, 
the sale was expressly conditioned upon a buil~ing permit and percolation for 
a septic system. When the property was conveyed by deed on September 1, 1985, 
however, no mention was made in the deed of the condition that the sale was 
contingent upon a butlding permit and sufficient percolation for a septic 
system. Two months after the sale, the Smiths applied for a building permit, 
but were turned down; it seems that between the date of the contract (July 1, 
1985) and the date of the conveyance (September 1, 1985), the County changed 
its method of determining the suitability of soil for a septic system, and the 
lot did not pass the new test. Neither the Joneses nor the Smiths were aware 
of the change on September 1, 1985. 

(a) The Smiths have asked you if any remedy is available to them to 
recover the purchase price of the lot from the Joneses. What would you advise? 

(b) Would your answer be different if the Joneses had known of the 
change in the County requirements prior to September 1, 1985? 

* * * * * 
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5. Allen Able, a partner in the law firm of Able & Baker, accepted 
employment in June 1984 to represent Paula Plaintiff in a personal injury 
action arising out of an automobile accident at the intersection of 8th and 
Main Streets in Richmond, Virginia on May 1, 1984. Paula was operating an 
automobile that was struck by an automobile operated by David Defendant. 
Paula claimed that David had run through a red light at the time he struck 
her, and David claimed that Paula had run the light. 

Suit was instituted on behalf of Paula by Mr. Able in August 1984. 
During Able's investigation of the case, he located one witness that confirmed 
Paula's version; he also learned that David had a witness that confirmed 
David's version. On January 15, 1985, the Court set the case for trial to 
commence on October l, 1985. 

In August 1985, Arthur Associate was employed as an associate by Able & 
Baker and was assigned to help Mr. Able with Paula's case. When Arthur 
reviewed the file, he realized that he had witnessed the accident in question, 
but he had not seen the traffic light, and thus could not say whose version 
was correct. Arthur knew nothing other than David's car had struck Paula's, a 
fact that David did not dispute. Arthur made this information known to Mr. 
Able who, in turn, advised David's lawyer, Sam Sutton. Sutton told Able that 
he (Sutton) planned to call Arthur as a witness and then called upon Able to 
withdraw as counsel for Paula. 

Is it necessary for Able to withdraw? 

* * * * * 
6. George Goodman died testate on May 5, 1985. He was survived by his 

wife, Joan, age 55, and his mother, Mary, age 88. His holographic will was 
admitted to probate in the Clerk's office of the Circuit Court of Greensville 
County and read as f611ows: 

This is my will. I give everything I have to Fred Flint, 
my executor and trustee, who is to turn it all over to my 
wife, Joan, when I pass on. But if my mother is still 
here when I pass on, I desire, hope and pray that Fred 
Flint will use the income from 1/4 of it to look after 
her until she passes on. 

(signed) -George Goodman 
March 4, 1983 

Fred Flint qualified as Executor under George Goodman's will and, being 
uncertain of the intention of Goodman, instituted a suit for aid and guidance 
in the Circuit Court of Greensville County. Joan Goodman took the position 
that she was entitled to the entire estate free of any trust and Mary Goodman 
took the position that a trust had been created for her benefit. Joan 
objected to the introduction of the following evidence which was offered by 
Mary: that Goodman's estate, which consisted of cash and stocks, had an 
approximate value of $850,000; that Mary had been in failing health since 
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about 1982; that George had supported Mary entirely for the 10 years 
preceding his death; and that Mary had no other means of support. 

(a) . Should the Court admit the evidence offered by Mary? 

(b) Should the Court rule in favor of Joan or Mary on the merits? 

* * * * * 
7. Assume that the Clerk of the State Corporation Commission receives 

in the mail from John Smith the Articles of Incorporation of Transcontinental 
Computers, together with the appropriate filing fees. John Smith is a member 
of the Virginia State Bar with a business address of 320 Adams Street, 
Roanoke, Virginia 24000. He is acting as the incorporator of the proposed 
corporation which is to engage in the interstate sale of computer hardware and 
software. He asks for the issuance of a Certificate of Incorporation. 

The Articles of Incorporation are as follows: 

"ARTICLES OF INCORPORATION 

OF 

TRANSCONTINENTAL COMPUTERS 

. . I hereby act as Incorporator of a stock corporation under the 
provisions of the Virginia Stock Corporation Act, Title 13.1, Chapter 9, of 
the Code of Virginia of 1950, as amended, and I hereby declare and establish 
the following as the Articles of Incorporation: 

ARTICLE I. NAME 

The name of the corporation is Transcontinental Computers. 

ARTICLE II. CAPITAL STOCK 

The aggregate number of shares of capital stock which the corporation 
shall have authority to issue is as follows: 

CLASS NUMBER OF SHARES 

Common 500 

ARTICLE III. REGISTERED OFFICE AND AGENT 

The address of the initial registered office of the corporation is 320 
Adams Street, Roanoke, Virginia 24000, located in the City of Roanoke, 
Virginia. 

The initial Registered Agent of the corporation is John Smith, a 
resident of Virginia and whose business office is the same as the registered 
office of the corporation. 
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ARTICLE IV. STOCK RESTRICTIONS 

No stockholder of this corporation shall sell or otherwise transfer for 
valuable consideration, all or any part of his shares to any person other than 
another stockholder of this corporation until such shares first shall have 
been offered for sale to this corporation at the same price offered by the 
non-stockholder bidder. 

/s/ John Smith (SEAL)" 
__,_~_,,_,IN~C~OR~P~ORA,....,.,,,,T~OR,__~~-

For the purposes of meeting the requirements of Virginia law for 
issuing a certificate of incorporation: 

a. Is Article I proper? 

b. Is Article II proper? 

c. Is Article III proper?. 

c,·d. Is Article IV proper? 

e. Has any required provision been omitted from the Articles? 

* * * * * 
8. In January 1981, a Roanoke accountant named George Greed induced 

five of his clients, including a young dentist named Tom Pain, to invest in a 
venture to acquire motels and other commercial properties in Florida. The 
venture took the form of a limited partnership known as "Gulf Coast Properties 
Limited Partnership" ("the partnership") with Greed as general partner and 
Pain and the others as limited partners. Each of the limited partners 
executed and delivered to Greed a separate negotiable note for $30,000 dated 
January 15, 1981, payable on demand to the order of the partnership. 

In the surruner of 1981, Greed called upon each of the limited partners 
to pay $5,000 on his note in order to close the purchase of a motel in 
Florida. Similarly, in the spring of 1982, Greed again called upon each 
limited partner to pay another $5,000 on the notes as necessary to cover 
certain "operating losses" and to purchase another property. Each of the 
partners made the payments requested and took no active role in the venture, 
relying upon Greed to prepare all tax returns and otherwise manage the 
partnership affairs. Upon inquiry from time to time, Greed advised Pain and 
the others that the properties were "doing well" and their investments "looked 
good." 

In reality, the venture was not operating or performing as represented 
by the accountant and intended by the partners. In fact, the partnership had 
never purchased any property and Greed had never intended for it to do so. 
From the outset Greed had used the partnership funds derived from the note 
payments to cover his own personal expenses. In addition, Greed had 
transferred the five notes belonging to the partnership to a local bank as_ 
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collateral for a partnership loan. This transfer was accomplished by separate 
assignment agreements and not by any writing or endorsement on or attached to 
the actual notes. Greed used the proceeds from the bank loan to cover 
additional personal expenses. 

In early 1986, Greed closed his office and could not be located by any 
_of the partners. Thereafter, in March 1986, the bank claiming to be a holder 
in due course brought an action against Pain and the others as makers seeking 
tecovery of the outstanding balances of the five notes for application to its 
loan. 

Pain seeks your advice and representation in defending the action 
brought by the bank, claiming that he had been defrauded. What defenses, if 
any, are available to Pain? 

* * * * * 
9. Christy Binkley, a wealthy and successful Roanoke businesswoman 

went into business with William Tell, an attractive but shiftless young man. 
Without the benefit of a lawyer, Christy and William wrote and signed the 
following: 

Christy Binkley and William Tell agree to go into 
the music business together. William will write and 
record songs, and Christy will advance the recording and 
promotional expenses. We will each have an equal share 
in all significant decisions, and we will share equally 
all profits and losses. 

William wrote and recorded at a friend's studio two songs on a single 
record. Christy paid the expenses. 

Tired of songwriting, William went on the road at Christy's expense to 
promote the record. Unfortunately, no one became interested in the record. 
After two months William found that promotion was not to his liking. 

In January 1984 William told Christy that he was tired of the music 
business and that he was guitting and going to California. By this time 
Christy had advanced $30,000 in recording and promotional expenses. William 
said that if she would not ask him to write any more songs or repay any of 
these expenses, she could have all rights to the songs and record. Christy 
agreed. She had her lawyer prepare and properly process all the documents 
necessary to give her exclusive rights to the songs and the record, which 
Christy and William both freely signed. The songs and record were the only 
assets of the business. William then left for California in February 1984 to 
operate a car wash. 

Christy did nothing about promoting the record until June 1985 when she 
happened to meet an out-of-town producer who was visiting Roanoke for the 
horse show. She played the record for him, and he thought that it was a sure 
hit. Using his contacts in the industry, within three weeks he was able t~ 
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arrange a sale of Christy's rights to a major record company. The record went 
on to become a major hit, and Christy received $250,000 from the sale and 
royalties. 

When the record attained national attention, William promptly returned 
to Roanoke. He cla,i~ed that their 1983 agreement established a partnership 
and he should get one-half of the $250,000 plus another $50,000 for his · 
~ervices in writing, recording and promoting the songs. 

(a) Did the 1983 agreement create a partnership between Christy and 
William? 

(b) Does William have a legal basis for his claim of $50,000 in 
personal services to the alleged partnership? 

(c) Will William be able to recover any portion of the $250,000. 

* * * * * 
10. In 1984, Ned and Tillie Taxpayer, husband and wife, separated 

permanently. In June 1985 they signed a separation agreement. An a vinculo 
decree of divorce was entered in the Circuit Court of Roanoke County in 
January of 1986, awarding Tillie a divorce. This final decree approved and 
incorporated by reference the separation agreement. 

Pursuant to the terms of the separation agreement, the following 
transactions occur during 1986: 

Ned pays to Tillie $500 per month ($6,000 total) for the support of 
Tom, their minor child. Tillie had custody of Tom during all of 1986. The 
separation agreement specifically provided for the payments and designated 
them as child support. Tom received no support from Tillie nor any other 
person except Ned. Ned also paid $2,000 of me~ical expenses for Tom. 

Ned paid to Tillie $2,000 per month ($24,000 total) in cash designated 
as alimony, pursuant to the agreement. The agreement states that these y 

payments are to be made for 15 years, but will cease if Tillie dies during 
that time. 

In consideration of Tillie's release of all her marital rights in Ned's 
property, Ned conveyed to Tillie all of his right, title and interest in and 
to their vacation home. The vacation home was purchased in 1978, shortly 
after Ned and Tillie were married, and was paid for and owned by Ned. The 
vacation home was not subject to any debt. At the time of the conveyance from 
Ned to Tillie, the basis of the vacation home was $30,000, and its fair market 
value was $60,000. 

Assume that Ned and Tillie will not file a joint federal income tax 
return. Consider only federal income tax aspects. All questions relate 
solely to calendar year 1986. 

(a) Assuming that the decree is silent about dependency exemptions~is 
Ned entitled to an exemption for Tom as a dependent? 
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(b) Will Ned be allowed to take the $2,000 of medical expenses into 
account in computfog, Ned's medical expense deduction? 

(c) How much, if any, of the amount designated as alimony will Ned be 
able to deduct? 

(d) What effect will the transfer of the vacation home to Tillie have 
on Ned's taxable income for 1986? 

* * * * * 


