


2002] INTERNATIONAL ENVIRONMENTAL LAW 957

among developing countries might increase, with the poorest falling
further behind in a situation of relative deprivation.*

C. Political Questions: Toward a New Impasse

Even setting aside the fact that promoting effective capacity to
comply may, in the long term, entail financing democracy, the present
costs of implementing the shared compact, namely financing
developing-nation commitment to the shared compact treaties, are very
high. These may in fact be so high that, as their amplitude becomes
realized, the political will to make distributive transfers in the
developed world, especially in the United States (where this will is
palpably tenuous), may erode.” Accordingly, if the shared compact is
the only way to secure developing-nation participation in global
environmental treaties and becomes a norm of international
environmental lawmaking as such, but there is little political will
domestically in the developed world to implement the treaties that have
been hectored out of a shared compact bargain, is the global
community then headed to a new impasse? The ante may simply have
been upped too far. What, then, can be said of the success of this new
innovation of international environmental governance?

As the ante increases, the political willingness to address global
environmental problems may wane. This could portend the adoption
of fewer, or weaker, international environmental agreements. By
linking issues such as climate change with financial redistribution, a
situation may arise in which the costs of compliance to present
generations in the North will outweigh any value attributed to the
negative environmental externalities of present and future developing-
nation industrialization. It would only be in cases where the present

464. The development gap also may be increased because of the tendency among
donors to favor those developing nations with the best-developed regulatory and market
institutions as the transaction costs of financing in those countries are lower than in countries
where such institutions are poorly developed. SeeRaustiala & Victor, supranote 353, at 675.

465. See supra notes 163-164 and accompanying text (discussing the Bush
Administration’s abandonment of the Kyoto Protocol); supra notes 173-174 and accompanying
text (noting U,S. decision not to ratify CBD). To be sure, opposition to the Kyoto Protocol
did not begin with the Bush Administration, but has been brewing at various levels since the
conclusion of the Kyoto Protocol in 1997. See, eg, David Corn, White House vs.
Greenhouse, THE NATION, Qct. 13, 1997, at 19, 21 (noting that the A.EL.-C.I.O. has been
critical of the exemption of developing countries from hard-and-fast limits); Sander M. Levin,
Editorial, Why Fast Track Failed, WASH. POST, Nov. 24, 1997, at A25 (“The proposed global
warming treaty . . . would require industrialized, but not developing, nations to reduce carbon
dioxide and other “greenhouse” gases. The U.S. business community and others have argued
correctly that this would give developing countries an unfair competitive advantage.”).
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costs to present generations were so high (i.e., impending catastrophe
substantiated by uncontroverted scientific evidence) that the North
might agree to such governance regimes. In the end, the global
community’s embrace of multilateral solutions to transnational
environmental harm, and the successful coupling by developing
nations of this governance to financial redistribution, may be short-
lived. This might presage the demise of the post-Cold War era’s flurry
of precautionary environmental multilateralism that embedded norms
of cost-sharing into the structure of negotiations. Moreover, cost-
sharing to address global environmental threats may be even less of a
priority for the developed world following the September 11, 2001,
terrorist attacks on the United States. As such, the costs of
participating in shared compact environmental governance now may
seem even higher to domestic political audiences in the North,
notwithstanding the fact that poverty and disenfranchisement in the
developing world constitute part of a palette of factors encouraging the
growth and toleration of terrorist organizations.

VI. CONCLUSION

This Article has located, identified, named, and shed light on the
shared compact, an emerging innovation in international
environmental law. Thus far, the shared compact has avoided
sustained academic attention and has been disposed of somewhat
perfunctorily. In this regard, this Article aspires fo raise awareness,
debunk this disposition, and urge a more thorough analysis. The
position has been taken that the shared compact provisions, when
placed within the juristic and theoretical background of international
environmental policy, can be read to have substantive meaning. The
shared compact provisions draw from self-interested as well as
principled motivations, and may represent a codification,
normalization, or even legalization of the provision of incentives as a
condition precedent to ratification, compliance, and the adoption of
substantive environmental abatement commitments by developing
nations. As such, the shared compact represents an important
“moment” in international environmental governance. The North has
recognized that implementing major environmental treaties will
impose economic, social, intergenerational, and political burdens on
many developing countries. Recognition of this reality has stimulated
the emergence of a dynamic between North and South in which these
burdens are presumptively shouldered by the North, although the exact
extent of the shouldering awaits definition. Developing nations have
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successfully employed their negative power—the power to deny the
regime its objectives—to extract distributive concessions from the
North, causing international environmental governance to progress
along a continuum: going from voluntary, discretionary assistance to
help implement, to commitments to provide assistance, to an
obligation to provide assistance, to an obligation to provide assistance
of which a material breach could release developing nations from
treaty compliance or participation (thereby potentially spiraling the
development of international environmental law in a race to the
bottom). The shared compact is the latest point on this continuum, the
most recent ante in a high-stakes game. Although the selfish justice
rationale that creates the shared compact means it will likely remain
geographically limited to common-concern issues, within these issues
it will have an important role.

North-South dimensions are rapidly becoming a central, and
increasingly legalized, dimension of international environmental
governance. Writing in 1993, Professor Brown Weiss astutely
perceived the emergence of a “new phase” in which “environmental
and economic issues will be joined.”” However, Professor Brown
Weiss’s “new phase” has quickly metamorphosed into one in which
more than just economic issues are being folded into environmental
governance. At the forefront now is development, which brings with it
a host of new political, social, philosophical, ethical, and practical
concerns.  International environmental law is becoming an
intellectually cosmopolitan field, a transition which is necessary given
the breadth of challenges it faces.™

This Article hopes to prompt additional research regarding the
changes that may be wrought by the shared compact and how these
can promote equity as well as efficiency. There is some cause for
concern insofar as the shared compact may experience difficulty in
promoting treaty compliance owing to its overemphasis on carrots and
incentives. Instead, as posited by Steve Charnovitz (among others),
effective international environmental governance may require some
juggling of sticks, carrots, and sunshine, together with broader, albeit

466. But focus on the North-South divide cannot become blinding: there are many
South-South environmental issues and these, too, require attention.

467. Brown Weiss, supranote 41, at 679.

468. Nonetheless, there may remain “a deep-seated unwillingness on the part of many
international environmental lawyers to confront the South-North dimension as a central, if
not the central, debate regarding the conceptual foundation of their discipline.” Mickelson,
supranote 232, at 392.
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differentiated, sharing of the costs of treaty compliance.” Unless
coordinated under the aegis of an international organization that legally
enforces standards, supervises implementation under an administrative
law, ensures expenditures are not made for wasteful or inefficient
projects, creates private markets, openly discloses information, and
provides public access to individuals, aggregated national participation
in international environmental governance may do little to protect
common areas of concern.” In the absence of such an organization,
international environmental governance may increasingly face what
Daniel Bodansky already sees as a “decision-making deficit””” But,
in what might well be the most perverse incentive of all, by imposing
what is perceived as too much obligation on the North today, the
shared compact may result in too little justice for all future generations

tomorrow.

469. See Charnovitz, supra note 450, at 805; Raustiala & Victor, supra note 353, at
685-87 (emphasizing the usefulness of regime design that combines a basic level of
obligations for all with additional commitments by those most concerned); see also Edith
Brown Weiss, Understanding Compliance with International Environmental Agreements:
The Bakerk Dozen Myths, 32 U. RICH. L. REV. 1555, 1588 (1999) (“[A] mix of compliance
strategies needs to be available for each agreement.”); Ronald B. Mitchell, Regime Design
Matters: Intentional Oil Pollution and Treaty Compliance, 48 INT'L ORG. 425, 427-28 (1994)
(finding that the success of the international-treaty regime governing oil pollution at sea is
based on multiple factors such as increasing transparency, providing incentives, providing
potent and credible sanctions, preventing violations, and reducing implementation costs);
Nitze, supra note 156, at 70 (reporting that developing counties may commit funds to
wasteful and inefficient energy infrastructures, chemically intensive and nonsustainable
single-crop agriculture, and subsidized destruction of forests).

470. See, eg., Bodansky, supra note 3, at 599 (“It is hard to imagine how problems
such as global climate change will be successfully addressed, without the eventual
establishment of more authoritative international institutions to set standards and oversee
compliance.”).

471. Id at 623.



