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DOES THE WORLD NEED KNIGHTS ERRANT?

challenge to universal jurisdiction and requested that the case be decided only
on the grounds of immunity.8 9

Seven judges in the majority and dissent still discussed universal
jurisdiction in dicta, with three opposing and four endorsing Belgium's exercise
of unlimited universal jurisdiction.90 In a joint opinion, Judges Higgins,
Kooijmans, and Buergenthal addressed unlimited universal jurisdiction and
concluded, based upon an examination of international conventions and
customs, that no support for the practice exists. 9' However, unlimited universal
jurisdiction was not illegal, either; the three judges argued that state practice
with regard to it was neutral.92  Using the logic of the Lotus case-that
whatever international law does not prohibit states from doing, is permitted-
the judges rationalized that, as a neutral state practice, unlimited universal
jurisdiction did not violate international law and therefore was acceptable. 93

Perhaps this reasoning was carried to its natural conclusion by Judge Koroma,
who simply declared: "Belgium is entitled to invoke its criminal jurisdiction
against anyone, save a Foreign Minister [who has immunity]." 94

On the other side of the debate, President Guillaume and Judges
Ranjeva and Rezek disagreed. Judge Ranjeva took issue with the logic of the
Lotus case, which Belgium espoused in defense of universal jurisdiction; he
argued that the Lotus majority did not contemplate universal jurisdiction
when deciding the case and that the language of Lotus should be confined to
the facts of that case.95 Judge Ranjeva concluded that, in the absence of any

criminal jurisdiction and the inviolability which the incumbent Minister for Foreign Affairs of
the Democratic Republic of Congo enjoyed under international law" and requiring Belgium to
cancel the arrest warrant).

89. Id. at 10, 19; see infra notes 118-123 and accompanying text (discussing the
subsequent history of the case in Belgian courts).

90. REYDAMS, supra note 37, at 228-30. These figures omit the two ad hoc judges, Judge
Bula Bula and Judge Van den Wyngaert, appointed by each party in order to insure national
representation on the court. See generally Arrest Warrant, 2002 I.C.J. at 100-36 (separate
opinion of Judge ad hoc Bula-Bula); id. at 137-87 (dissenting opinion of Judge adhoc Van den
Wyngaert). Universal jurisdiction in absentia, the term that the ICJ uniformly used for what
this Note refers to as unlimited universal jurisdiction, means essentially the same thing.

91. Arrest Warrant, 2002 I.C.J. at 68-76 (joint separate opinion of Judges Higgins,
Kooijmans, and Buergenthal). At that time, "virtually all national legislation" and case law
involved some sort of connection to the forum state. Id. at 76.

92. Id. at 76. But see REYDAMS, supra note 37, at 230 (disagreeing with that contention
and pointing out that the exercise of unlimited universal jurisdiction usually evokes vigorous
protests from the states of the victims' nationality).

93. Arrest Warrant, 2002 I.C.J. at 77-80 (joint separate opinion of Judges Higgins,
Kooijmans, and Buergenthal).

94. Id. at 61 (separate opinion of Judge Koroma).
95. Id. at 57-58 (declaration of Judge Ranjeva).
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connection to a prosecuting state, such a state has no authority to exercise
criminal jurisdiction over an absent defendant. 96 President Guillaume also
distinguished the Lotus case, arguing that the territorial principle of
jurisdiction has been strengthened by decolonialization and the U.N.
Charter's respect for sovereign equality.97 President Guillaume found no
support for unlimited universal jurisdiction under international law9" and
warned of its potential dangers:

[A]t no time has it been envisaged that jurisdiction should be conferred
upon courts of every State in the world to prosecute such crimes,
whoever their authors and victims and irrespective of the place where the
offender is to be found. To do this would, moreover, risk creating total
judicial chaos. It would also be to encourage the arbitrary for the benefit
of the powerful .... 9

Finally, Judge Rezek challenged Belgium's exercise of universal
jurisdiction,' ° stressing that African states refrain from investigating,
indicting, and prosecuting European leaders.'0 '

As the divided justices in the ICJ indicate, "there is no established
practice in which States exercise universal jurisdiction." 0 2 While other
nations have adopted unlimited universal jurisdiction, Belgium itself has
retreated from this radical stance.10 3 The concept of universal jurisdiction in
academic theory is very old, but in legal practice much newer; as an
international norm it is still developing. 14

96. Id. at 58 (declaration of Judge Ranjeva).
97. Id. at 43 (separate opinion of President Guillaume).
98. See id. at 42 ("[I]ntemational law knows only one true case of universal jurisdiction:

piracy."); id. at 44 ("[I]nternational law does not accept universal jurisdiction; still less does it
accept universal jurisdiction in absentia.").

99. Id. at 43.
100. See id. at 92 (separate opinion of Judge Rezek) ("In no way does international law as

it now stands allow for activist intervention, whereby a State seeks out on another State's
territory... an individual accused of crimes under public international law but having no
factual connection with the forum State.").

101. Id. at 93.
102. Id. at 76 (joint separate opinion of Judges Higgins, Kooijmans, and Buergenthal).
103. Infra note 124 and accompanying text.
104. See Stephen Macedo, Introduction to UNIVERSAL JURISDICTION, supra note 28, at 1, 3

("[U]niversal jurisdiction is not new. It... is playing a growing role in the emerging regime of
international accountability for serious crimes. The challenge is to define that role and to clarify
when and how universal jurisdiction can be exercised responsibly.").
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C. Universal Jurisdiction in Action: Case Studies

1. Past and Present Jurisdiction in Belgium

In 1999, Belgium amended its law on genocide and other grave breaches
of international law,'0 5 essentially permitting Belgian courts to exercise
universal jurisdiction over these crimes regardless of where they are
committed.' 6 Under this law, "Belgium enabled itself to hear any case in the
world which is suspected of constituting a crime listed in the law, even without
the presence of suspects."'0 7 Combined with the ability of (even foreign)
victims to institute a criminal investigation and bypass prosecutorial
discretion,108 Belgium's universal jurisdiction had the potential to target any
international figure-and it did.

Investigations under the new law began modestly, with the prosecution of
four Rwandan grnocidaires who had significant connections to Belgium.1 9

One defendant allegedly typeset in Belgium a manifesto inciting the Rwandan
genocide,'° 1two other defendants had ties to Belgium even before the Rwandan
genocide, and all defendants had come to Belgium voluntarily."' Also
important from a jurisdictional viewpoint was the relative disinterest of
Rwanda, the International Criminal Tribunal for Rwanda (ICTR), and the
defendants themselves in challenging the jurisdiction of the Belgian
prosecution." 2 These convictions were a success for universal jurisdiction, but
the nexus to the prosecuting state (which all defendants possessed) means that
it was hardly a victory for unlimited universal jurisdiction.

105. See Act Concerning the Punishment of Serious Violations of International
Humanitarian Law of March 23, 1999 art. 7, Moniteur Beige, English translation reprinted in
38 I.L.M. 918, 921-24 (1999) (defining and criminalizing genocide, torture, and other grave
breaches of international law).

106. See id. art. 1-4, at 921 ("The Belgian courts shall be competent to deal with breaches
provided for in the present Act, irrespective of where such breaches have been committed.").

107. INAzuMI, supra note 20, at 93.
108. See REYDAMs, supra note 37, at 108 (explaining the role of victims in the Belgian

legal system).
109. See generally Luc Reydams, Belgium's First Application of Universal Jurisdiction:

The Butare Four Case, 1 J. INT'L CRIM. JUST. 428 (2003) (offering background information on
the case and insights from the author's personal observation of some of the trial).

110. Id.at430.
111. Id. at 434.
112. Id. The defendants actually received lighter sentences in Belgium than they would

have from the ICTR or Rwandan courts. Id. at 435.
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Success breeds imitation. Initial achievements under the universal
jurisdiction law led to a barrage of complaints and investigations. 113 Palestinian
refugees filed a complaint against then-Prime Minister of Israel Ariel Sharon,
and Israeli groups responded by going after Palestinian leader Yasser Arafat.l" 4

Other defendants included Hiss~ne Habrd, the former dictator of Chad; Laurent
Gbagbo, President of Ivory Coast; Denis Sasson-Nguesso, President of the
Congo Republic; Ange-F61ix Patass6, former President of the Central African
Republic; Fidel Castro, former President of Cuba; Saddam Hussein, former
President of Iraq; Hashemi Rafsanji, former President of Iran, and Paul
Kagame, President of Rwanda and leader of the Rwandan Patriotic Front (the
Tutsi rebel group that defeated the Hutu g6nocidaires and stopped the Rwandan
genocide). 1 5 Additionally, seven Iraqi victims brought charges of war crimes
against George H.W. Bush and Colin Powell for their role in the 1991 Gulf
War. 1 6 These cases typically had no nexus between the defendants and
Belgium. 117

Another defendant in this line of cases was Yerodia Abdoulaye Ndombasi,
then-Minster of Foreign Affairs for the Democratic Republic of the Congo." 8

The internationally circulated arrest warrant issued in that case was appealed to
the ICJ and found to be illegal. 19 Later, on appeal to the chambre de mises en
accusation (a pre-trial appeals court), the Ndonbasi case' 2° was dismissed on
the grounds that the defendant was not present in Belgium. 121 The result of the

113. See REYDAMS, supra note 37, at 116 ("Victims of human rights violations from all
over the world flooded the Belgian authorities with complaints. Hardly a month went by
without some international outcast being indicted .... ").

114. Marlise Simons, Human Rights Cases Begin to Flood into Belgian Courts, N.Y.
TIMES, Dec. 27, 2001, at A8.

115. Id.
116. Stephen Cviic, Belgium Drops War Crimes Cases, BBC NEws, Sept. 24, 2003,

http://news.bbc.co.uk/2/hi/europe/3135934.stm (last visited Sept. 29, 2009) (on file with the
Washington and Lee Law Review).

117. See, e.g., REYDAMS, supra note 37, at 116 (noting the absence of any connection
between Belgium and Ndombasi, save for a large Congolese community); id. at 117 (noting the
absence of any connecting links between Belgium and Ariel Sharon).

118. Supra note 88. For a discussion ofArrest Warrant of 11 April2000, see supra notes
88-101 and accompanying text.

119. Id.
120. Public Prosecutor v. Ndombasi, chambre de mises en accusation of Brussels, Apr. 16,

2002, available at http://www.ulb.ac.be/droitcdi/Site/Legislationfiles/Arret%2016%2Oavril%
202002.pdf.

121. See REYDAMS, supra note 37, at 116 ("The appeals decision in Public Prosecutor v
Ndombasi et al. limits the exercise of universal jurisdiction under the War Crimes Act to cases
where the foreign suspect is voluntarily present in Belgium.").
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appeal in the Sharon case 12 2 was similar: "The chambre de mises en accusation
in Brussels (differently composed than in Ndombasi) declared the proceedings
inadmissible because the defendant was not present" and "opined, moreover,
that the exercise of universal jurisdiction in absentia is contrary to the
Genocide Convention, the Geneva Conventions,... and the principle of
sovereign equality of States."'' 23

After the United States inevitably voiced its opposition to Belgium's
politically motivated prosecutions of its officials, Belgium seriously limited the
jurisdiction of its courts. 24 Belgian law now requires that the prosecuted crime
be committed against a Belgian national or legal resident of Belgium. 25

Unlimited universal jurisdiction thus proved to be a wasted effort for Belgium,
drawing fire from both allies abroad and Belgium's own judiciary. Most
importantly, however, it failed to produce any convictions in the absence of
connecting links. Despite the best intentions behind the Belgian law, justice
and accountability could not be achieved by means of unlimited universal
jurisdiction.

2 6

122. Abbas Hijazi v. Sharon, chambre de mises en accusation of Brussels, June 26, 2002,
available at www.ulb.ac.be/droit/cdi/Site/Legislationfiles/arret%2026%20juin%202002%
20apercu.pdf. The Sharon case was then appealed to the Court of Cassation, which did not
address the issue of universal jurisdiction. See H.S.A. v. S.A., 42 I.L.M. 596, 600 (Cass. 2003)
(reversing on grounds of immunity). For a deeper discussion of the Sharon case, see generally
Antonio Cassesse, The Belgian Court of Cassation v. The International Court of Justice: The
Sharon and Others Case, 1 J. INT'L CRIM. JUST. 437 (2003).

123. REYDAMS, supra note 37, at 117.
124. See Belgium: Universal Jurisdiction Law Repealed, HuMAN RIGHTS WATCH, July 31,

2003, http://www.hrw.org/en/news/2003/08/01/belgium-universal-jurisdiction-law-repealed
(last visited Sept. 29, 2009) (reporting on the disappointed reaction of human rights groups to
the repeal of Belgium's universal jurisdiction law) (on file with the Washington and Lee Law
Review). The United States threatened to move NATO headquarters out of Belgium if the
country's exercise of universal jurisdiction was not curtailed because American military officials
like Donald Rumsfeld were unable to go there without fearing arrest. Id.

125. See Belgium's Amendment to the Law of June 15, 1993 (As Amended by the Law
Feb. 10, 1999 and Apr. 23, 2003) Concerning the Punishment of Grave Breaches of
Humanitarian Law art. 13, Moniteur Belge, English translation reprinted in 42 I.L.M. 1258,
1265-66 (2003) (granting immunity to persons invited to Belgium by the government of an
international organization with its headquarters in Belgium); id. art. 16, at 1266-67 (limiting
jurisdiction to crimes committed against nationals or legal residents of at least three years and
tightening criminal investigation and prosecution mechanisms).

126. See REYDAMs, supra note 37, at 118 ("This situation fuels the criticism that the
proceedings in absentia against the world's villains are window-dressing.").
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2. Unlimited Universal Jurisdiction in Spain

Spain currently exercises broader universal jurisdiction than any other
country. The Spanish law permitting the exercise of universal jurisdiction has
been on the books since 1985, permitting the prosecution of foreign defendants
for genocide, terrorism, and other crimes under international law, regardless of
where they were committed. 27 Also, under Spanish law, victims and public
interest organizations may file complaints which proceed at the discretion of the
investigating magistrate, even over the objections of the prosecutor.12' The
combination of unlimited universal jurisdiction and lack of prosecutorial
discretion, characteristics that Spain shared with Belgium,' 29 predictably led to
similar results. 30

As in Belgium, prosecutions under this statute began by focusing on
crimes against Spanish victims. In 1996, members of the Spanish Union of
Progressive Prosecutors filed a complaint against members of the Argentine
military junta, accusing them of genocide, terrorism, and other crimes against
"disappeared" Spanish citizens living in Argentina during its repressive
regime. 31 The case was assigned to Judge Baltazar Garz6n, who began an
investigation into Operation Condor, a conspiracy by South American
dictatorships to cooperate in the elimination of their dissidents.' 32 During the
course of this investigation, Judge Garz6n issued over a hundred indictments
and warrants for various South American military officers. 133  The first
defendant to be arrested and convicted was Adolfo Scilingo, a former
Argentine naval officer accused of throwing prisoners out of airplanes, who had
voluntarily come to Spain to testify about past abuses committed by the ruling

127. See Ley Orgdnica del Poder Judicial [L.O.P.J.] art. 23(4) ("Spanish courts will be
equally capable of exercising jurisdiction over crimes [including genocide, terrorism, piracy,
and other crimes which Spain has a legal obligation to prosecute] committed by Spanish people
or by foreigners outside the national territory.... ").

128. Naomi Roht-Arriaza, The Pinochet Precedent and Universal Jurisdiction, 35 NEw
ENG. L. REv. 311, 311 (2001).

129. See supra note 106 (authorizing unlimited universal jurisdiction in Belgium); supra
note 108 and accompanying text (permitting foreign victims to file complaints in Belgium).

130. Compare supra notes 114-116 and accompanying text (listing fruitless complaints
and indictments in Belgium), with infra notes 139, 164, 166 and accompanying text (describing
the same outcome for investigations and extradition attempts in Spain).

131. Roht-Arriaza, supra note 128, at 311.
132. Id. at312.
133. Id.
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junta. 134 A second defendant, Ricardo Cavillo, was extradited to Spain from
Mexico to stand trial for atrocities committed against Spanish nationals. 135

One of the warrants Judge Garz6n issued was for General Augusto
Pinochet, the former dictator of Chile, accusing him of genocide, terrorism, and
torture. 136 Pinochet was arrested in England, and the outcome of three hearings
by the House of Lords allowed him to be extradited. 137 Rather than going to
Spain, however, he was determined to be medically unfit to stand trial and
returned to Chile. 13 Pinochet never stood trial for his crimes.1 39

Despite this failure to secure a conviction, the Pinochet case is regarded as
a landmark case. 14

0 It represents the first time a head of state was (almost) held
accountable for abuses committed during his regime. 41 For a variety of
reasons, however, it is immaterial to an analysis of universal jurisdiction. At
the core of its complaint, Spain was asserting passive personality jurisdiction
over Pinochet on behalf of Spanish victims of his rule.' 42 The House of Lords
relied upon national, not international, law to find jurisdiction, 43 and the
Spanish legal decisions surrounding the charges against Pinochet have since
been superseded by developments in the later Guatemalan cases. 44  The

134. 'Dirty War' Officer Found Guilty, BBC NEWS, Apr. 19, 2005, http://news.bbc.
co.uk/2/hi/europe/4460871.stm (last visited Sept. 29, 2009) (on file with the Washington and
Lee Law Review).

135. Cavillo in Spain to Stand Trial, CNN NEWS, June 29, 2003, http://www.
cnn.com/2003/WORLD/americas/06/28/cavallo.mexico (last visited Sept. 29, 2009) (on file
with the Washington and Lee Law Review).

136. Richard A. Falk, Assessing the Pinochet Litigation: Whither Universal Jurisdiction?,
in UNIVERSAL JURISDICTION, supra note 28, at 97, 106-07.

137. See id. at 110-18 (discussing in detail the three phases of the Pinochet extradition
request). The British decisions relied upon domestic implementation legislation of the Torture
Convention rather than customary norms of international law. Roht-Arriaza, supra note 128, at
314.

138. Pinochet Escapes Torture Trial Charges, BBC NEWS, Mar. 2, 2000,
http://news.bbc.co.uk/onthisday/hi/dates/stories/march/2/newsid_2771000/2771229.stm (last
visited Sept. 29, 2009) (on file with the Washington and Lee Law Review).

139. Id.
140. See Falk, supra note 136, at 97 ("Typical of the comments on this legal pursuit of

Pinochet were the following: 'pathbreaking,' 'breathtaking,' 'a decision without precedent...
[a] beginning for what can and should be justice without borders,' and a course of litigation that
has 'already revolutionized international law.'").

141. Id. at 119.
142. Roht-Arriaza, supra note 128, at 314.
143. Id.
144. For a discussion of the November 5, 1998 decision of the Spanish National Court

upholding jurisdiction over the Chilean and Argentine defendants, see id. at 313.
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Pinochet case did, however, provide a precedent for Spain's subsequent
transnational prosecutions.

In December 1999, Nobel Peace Prize winner Rigoberta Menchii filed a
complaint in Spain alleging the commission of genocide, torture, and other
crimes during the thirty years of civil war in Guatemala. 45 During this
internecine conflict, which claimed over 200,000 lives, the Spanish embassy
had been firebombed and four Spanish priests disappeared or were killed.146

The complaint included these crimes connected to Spain but focused mainly on
the genocide allegedly committed against Guatemala's indigenous Mayan
population. 47 A judicial investigation into the complaint began, but the Public
Prosecutor's Office challenged the judge's jurisdiction and the National Court
ruled that Spanish courts had no jurisdiction.148

The matter was appealed to Spain's Supreme Court, which upheld the
lower court's ruling. 49 The Supreme Court rejected the argument that the
Genocide Convention established the exercise of universal jurisdiction; 150 other
international treaties containing aut dedere autjudicare provisions also fail to
provide for universal jurisdiction.' 5' The opinion required that the unlimited
universal jurisdiction that domestic Spanish law authorizes be exercised in
accordance with international law, 5 2 and international law opposes the idea that
any "State may unilaterally establish order through criminal law, against
everyone and the entire world, without there being some point of connection
which legitimatizes the extraterritorial extension of its jurisdiction."'153 The
Supreme Court repeatedly emphasized "the relevance of a legitimizing link to
national interest, within the framework of universal jurisdiction" as the
justification for denying jurisdiction over charges of genocide committed
against Guatemala's Mayans. 154 It also upheld jurisdiction for the charges

145. Roht-Arriaza, supra note 15, at 84.
146. Id. at 83.
147. Id. at 84
148. Id. at 85.
149. See Sentencia Tribunal Supremo [STS], Feb. 25, 2003, translated in 42 I.L.M. 686,

702-03 (2003) (deciding that Spanish courts had no jurisdiction to hear charges of genocide
against members of the Guatemalan government).

150. See id. at 695 ("The [Genocide] Convention does not establish universal jurisdiction,
nor does it exclude it.").

151. See id. at 699-701 (examining jurisdiction under several multilateral treaties to which
Spain is a party).

152. See id. at 697 ("As a general rule, the foresight of Spanish law must make itself
compatible with the requirements derived from international law...

153. Id. at 698.
154. Id. at 701.
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regarding the firebombing of the Spanish embassy and the deaths of the
Spanish priests, based upon passive personality jurisdiction. 155

The case then went before the highest court in Spain, the Constitutional
Court, which reversed the Supreme Court's ruling. 156 The Constitutional Court
rejected the lower court's conception of connecting links for too narrowly
focusing on the nationality of the victims, the location of the defendants, and
Spain's national interest in the investigation, when genocide is an international
crime "transcend[ing] the particular victims and reach[ing] the international
community as a whole.'0 57 A broad scope for universal jurisdiction, it felt, was
necessary to give full effect to the noble aspirations for which the doctrine was
designed.

58

With jurisdiction established, the next step in bringing the Guatemalan
defendants to justice was to gather evidence and extradite the accused. In July
2006, a Spanish judge issued six warrants for the arrest of former high-ranking
Guatemalan officials, and, in November 2006, a Guatemalan trial court
executed four of the warrants.159 The defendants filed legal challenges, and, in
December 2007, Guatemala's Constitutional Court held that the extradition
requests based upon universal jurisdiction violated Guatemala's sovereignty. 160

The response to this decision and the subsequent release of the defendants was
predictably negative from human rights quarters, 16' but more unusual was the
reaction of the Spanish judge on the case, who issued a written response to
Guatemala's Constitutional Court.162 The opinion lambasted the Guatemalan
judiciary for failing to fulfill their international obligations and vowed to
continue on even without Guatemalan support.163 To achieve this end, the

155. Id. at 702.
156. See Sentencia Tribunal Constitucional Sisteinatizadas y Comentadas [STC], Sept. 26,

2005, at 27, translation available at http://www.cja.org/cases/GuatemalaDocs/sccjurisdiction
_english.pdf at 27 (holding that Spanish jurisdiction did exist over the charges of genocide).

157. Id. at 26.
158. Id.
159. Roht-Arriaza, supra note 15, at 87.
160. Id. at 80.

161. For a discussion of the verdict from a human rights standpoint, see Martha Fanesca,
Guatemala: Constitutional Court VerdictExemplifies Impunity, UPSIDE DOWN WORLD, Jan. 23,
2008, http://upsidedownworld.org/main/content/view/1097/33 (last visited Sept. 29, 2009)
("Legal experts confirm that the verdict contains arbitrary legal jargon that is not based on the
law.") (on file with the Washington and Lee Law Review).

162. See generally D. Santiago J. Pedraz G6mez, Spanish National Court Response to the
Guatemalan Constitutional Court, Jan. 16, 2008, translation available at
http://www.cja.org/cases/GuatemalaDocs/response-to-guatedecisionenglish.pdf (criticizing
the decision of Guatemala's Constitutional Court).

163. Id. at 5-6.
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judge called upon Guatemalan, Mexican, Belizean, Honduran, Nicaraguan, El
Salvadoran, and American media outlets to broadcast an announcement for
witnesses to the Mayan genocide to come forward and provide evidence.' 64 No
trials have resulted yet from the Guatemala investigation.

Spain also seems to be the forum of choice for investigations against
Chinese officials for atrocities committed in Tibet. In January 2006, the
Spanish National Court began investigation into acts of genocide committed in
Tibet and later added charges for offenses committed against members of the
Falun Gong. 165 Given Spain's ban on trials in absentia and the unlikely
possibility that China will extradite its former head-of-state, "a trial is virtually
excluded."

66

More recently, Spain's Congress of Deputies voted almost unanimously to
limit the exercise of universal jurisdiction only to defendants present in
Spain. 167  The measure still must pass the Senate and will only apply
prospectively, permitting investigations in current cases to continue.' 68 Spain
may also amend its universal jurisdiction legislation in order to prevent it from
being used against Israel.169 While Spain is not the only country with unlimited
jurisdiction, 70 it is the doctrine's most fervent practitioner, and these reversals
demonstrate the political impracticability of unlimited universal jurisdiction. 171

164. Id. at 6-7.
165. See Christine A.E. Bakker, Universal Jurisdiction ofSpanish Courts over Genocide in

Tibet: Can It Work?, 4 J. INT'L CraM. JUST. 595, 595, 601 n.21 (2006) (recounting early
attempts to hold Chinese officials accountable for genocide in Tibet).

166. Id. at 601.
167. Andrew Morgan, Spain Lower House Votes to Limit Reach of Universal Jurisdiction

Statute, JURIST, June. 25, 2009, http://jurist.law.pitt.edu/paperchase/2009/06/spain-lower-house-
votes-to-limit-reach.php (last visited Sept. 29, 2009) (on file with the Washington and Lee Law
Review).

168. Id.
169. Barak Ravide, Spanish FM: We 'llAct to Prevent War Crimes Probes Against Israel,

HAARETZ SERVICE, Jan. 1, 2009, http://www.haaretz.com/hasen/spages/1059964.html (last
visited Sept. 29, 2009) (on file with the Washington and Lee Law Review).

170. See, e.g., REYDAMS, supra note 37, at 142-45 (discussing Germany's new Code of
Crimes Against International Law (V6lkerstrafgesetzbuch), which overrides ajudicially imposed
requirement of connecting links and mandates unlimited universal jurisdiction). For a
discussion of the most significant case brought under universal jurisdiction in Germany, see
Scott Lyons, German Criminal Complaint Against Donald Rums/eld and Others, ASIL
INSIGHTS, Dec. 14, 2006, http://www.asil.org/insights06l2l4.cfin (last visited Sept. 29, 2009)
(discussing Germany's use of universal jurisdiction to investigate allegations of torture
committed by Americans at Guantanamo and Abu Ghraib) (on file with the Washington and Lee
Law Review). Due to its popularity among human rights advocates, unlimited jurisdiction has
survived several challenges and may yet do so again.

171. But see Antonio Cassesse, Is the Bell Tollingfor Universality? A Pleafor a Sensible
Notion of Universal Jurisdiction, 1 J. INT'L CRIM. JUST. 589,595 (2003) (sounding prematurely
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3. Universal Jurisdiction in the United States of America

By the early nineteenth century, universal jurisdiction in the United States
was well established for piracy. For example, in United States v. Klintock7 2

the Attorney General argued: "A pirate, being hosti humani generis, is of no
nation or state.... All the States of the world are engaged in a tacit alliance
against them. An offence committed by them against any individual nation, is
an offence against all. It is punishable in the Courts of all.0 73 Chief Justice
Marshall declared that pirates "are proper objects for the penal code of all
nations.' 74 Distinguishing between pirates "acting in defiance of all law" and
privateers acting "under the acknowledged authority of a foreign State,"175 the
Klintock Court believed Congress should exercise universal jurisdiction over
"offenses committed against all nations, including the United States, by persons
who by common consent are equally amenable to the laws of all nations." 76

The United States has been slower to embrace more modem grounds for
universal jurisdiction. 177  The Third Restatement of American Foreign
Relations Law expressly recognized universal jurisdiction,178 but the
Restatement did not yet reflect the actual law of the United States. 79 In the
1990s, several hijacking cases relied upon a combination of universal
jurisdiction and passive personality to exercise jurisdiction over the

"the death knell for absolute universal jurisdiction (which one could also term 'universality
unbound' or 'wild exercise of extraterritorial judicial authority')" after the Spanish Supreme
Court's decision).

172. See United States v. Klintock, 18 U.S. (5 Wheat.) 144,153 (1820) (holding that an act
of Congress granting federal jurisdiction to specific acts constituting piracy "does extend to all
persons on board all vessels which throw off their national character by cruizing [sic] piratically
and committing piracy on other vessels").

173. Id. at 147-48.
174. Id. at 152.
175. Id.
176. Id.
177. See INAZUMI, supra note 20, at 77-78 (discussing America's lack of speed in passing

domestic legislation authorizing universal jurisdiction over modem violations of international
law).

178. See RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES

§ 404 (1987) ("A state has jurisdiction to define and prescribe punishment for certain offenses
recognized by the community of nations as of universal concern, such as piracy, slave trade....
hijacking of aircraft, genocide, war crimes, and perhaps certain acts of terrorism, even where [no
territorial, nationality, or protective jurisdiction] is present.").

179. See INAZuMI, supra note 20, at 77 ("Although the Third Restatement published in
1987 explicitly acknowledged universal jurisdiction over genocide and other crimes, the actual
domestic legislation in the United States did not lay down such broad jurisdiction in the
1980s.").
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defendants.180 After becoming a party to the Convention Against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, the United
States extended jurisdiction for the crime of torture to cover extraterritorial
commissions regardless of the nationality of the offender or victim, as long as
"the alleged offender is present in the United States, irrespective of the
nationality of the victim or alleged offender."18' 1 Also notable is the Maritime
Drug Law Enforcement Act (MDLEA), l1 2 which permits the exercise of
American police power and jurisdiction over foreign nationals aboard foreign
vessels in international waters.1 83

180. See United States v. Yunis, 924 F.2d 1086, 1091 (D.C. Cir. 1991) (affirming the
district court's exercise of passive personality and universal jurisdiction over a hijacker) (citing
RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES §§ 404, 423
(1987)); United States v. Yousef, 927 F. Supp. 673, 679-83 (S.D.N.Y. 1996) (exercising
territorial jurisdiction over charges of a conspiracy to simultaneously bomb eleven American
passenger planes operating out of the Philippines and universal jurisdiction over a death and
injuries caused as part of that conspiracy "since the crimes charged have a 'substantial, direct
and foreseeable' effect in the United States"). The Yousef court dismissed the defendants'
arguments against universal jurisdiction, finding that "[a]ny constitutionally required nexus to
the United States is clearly present." Id. at 682.

181. 18 U.S.C. § 2340A(b)(2) (2006).
182. See 46 U.S.C. § 70503 (2006) (criminalizing possession "with intent to manufacture

or distribute, a controlled substance on board.. . a vessel subject to the jurisdiction of the
United States"); id. § 70504 ("Jurisdiction of the United States with respect to a vessel subject to
this chapter is not an element of an offense. Jurisdictional issues arising under this chapter are
preliminary questions of law to be determined solely by the trial judge."); id. § 70505 (denying
standing to individuals raising failure to comply with international law as a defense).

183. See generally Eugene Kontorovich, Beyond the Article I Horizon: Congress's
Enumerated Powers and Universal Jurisdiction over Drug Crimes, 93 MINN. L. REv.
(forthcoming 2009) (examining the constitutionality under Article I of universal jurisdiction
exercised under the Maritime Drug Law Enforcement Act without any nexus to the United
States). Defendants under the MDLEA often raise due process challenges when their
prosecuted behavior has no connection to the United States; a circuit split over this issue has
developed, with the Ninth Circuit alone requiring some connecting link in order to satisfy due
process. Compare United States v. Cardales, 168 F.3d 548, 553 (lst Cir. 1999) ("[D]ue process
does not require the government to prove a nexus between a defendant's criminal conduct and
the United States in a prosecution under the MDLEA when the flag nation has consented to the
application of United States law to the defendants."), and United States v. Martinez-Hidalgo,
993 F.2d 1052, 1056 (3d Cir. 1993) (finding congressional intent to override international law
to the extent that a connecting link to the prosecuting state might be required, and rejecting due
process arguments on the grounds that drug trafficking is "condemned universally by law-
abiding nations"), with United States v. Klimavicius-Viloria, 144 F.3d 1249, 1255 (9th Cir.
1998) ("Before a United States court may entertain a prosecution for violation of the Act, there
must be a sufficient nexus between the defendant and the United States so that such application
would not be arbitrary or fundamentally unfair.") (citations omitted). Insofar as the defendant's
state of nationality almost always consents to the exercise of American jurisdiction,
Kontorovich, supra, manuscript at 12, this exercise ofjurisdiction can be distinguished from the
others discussed in this Note as sui generis.
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A recent spate of lawmaking under the Bush Administration further
extended the reach of universal jurisdiction in the United States. The Genocide
Accountability Act of 2007184 extended the jurisdictional elements of genocide
to be met when, "after the conduct required for the offense occurs, the alleged
offender is brought into, or found in, the United States, even if that conduct
occurred outside the United States."8 5 Individuals found in the United States
may also be prosecuted for using child soldiers under the Child Soldier
Accountability Act of 2008.186

The latest development in American universal jurisdiction jurisprudence
occurred in October 2008, when Charles "Chuckie" Taylor Jr., the son of
former Liberian president Charles Taylor, was convicted of torture by a federal
court in Miami-the first prosecution under § 2340A.1 87 On January 9, 2009,
Chuckie Taylor was sentenced to ninety-seven years in prison. 88 As a dual
citizen of Liberia and the United States, the Taylor trial was not based upon
universal jurisdiction, but it did lead to a discussion of the constitutionality of
that doctrine. 1

89

Taylor's defense challenged the constitutionality of 18 U.S.C. § 2340A,
claiming that it attempted "to oversee, through the open-ended terms of federal
criminal law-the internal and wholly domestic actions of a foreign
government.' 190 The defense began its assault on the statute by questioning the

184. See Genocide Accountability Act of 2007, Pub. L. No. 110-151, 121 Stat. 1821
(codified at 18 U.S.C.A. § 1091 (West 2009)) (defining genocide, the punishment for genocide,
and the required circumstances for the offense).

185. 18 U.S.C.A. § 1091(d)(5) (West 2009).
186. See Child Soldiers Accountability Act of 2008, Pub. L. No. 110-340, 122 Stat. 3735

(codified in scattered sections of 18 U.S.C.A. (West 2009)) (granting jurisdiction for the
recruitment or use of child soldiers regardless of nationality for a defendant present in the
United States).

187. See Yolanne Almanzar, Son of Ex-President ofLiberia Is Convicted of Torture, N.Y.
TIMES, Oct. 30, 2008, at A16 (reporting on the trial of Chuckie Taylor). For a fascinating
biography of Chuckie Taylor, see generally Johnny Dwyer, American Warlord, ROLLING STONE,
Sept. 18, 2008, at 86, available at http://www.rollingstone.com/news/story/22828415/
american warlord.

188. Taylor's Son Jailed for 97 Years, BBC NEWS, Jan. 9, 2009,
http://news.bbc.co.ukl2/hi/americas/7820069.stm (last visited Sept. 29, 2009) (on file with the
Washington and Lee Law Review).

189. See Elise Keppler et al., First Prosecution in the United States for Torture Committed
Abroad: The Trial of Charles 'Chuckie' Taylor, Jr., 15 No. 3 WASH. C. L. HuM. RTS. BRIEF 18,
20 (2008), available at http://www.wcl.american.edu/hrbrief/ 5/3keppler.pdf ("In rejecting the
defense's arguments, the court nevertheless based some of its reasoning on the fact that the
defendant is a U.S. citizen. Accordingly, a future constitutional challenge to the statute may yet
raise issues of first impression if a noncitizen is facing prosecution.").

190. Defendant's Motion to Dismiss the Indictment, and Memorandum of Law in Support
Thereof, Based on the Unconstitutionality of 18 U.S.C. § 2340A, Both on Its Face and As
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power of Congress to legislate over torture committed in Liberia under the
Commerce Clause or the Define and Punish Clause. m9' Taylor also objected to
the vague language of the statute192 and, presumably, universal jurisdiction. 93

Taylor's best argument may have been that there is a presumption against
extraterritoriality when construing statutes, and the charges of carrying and
using a firearm in commission of the federal crime (extraterritorial torture)
should be dropped.' 94

Judge Altovar rejected the defendant's arguments in their entirety. 95 The
court found that Congress had the power to enact § 2340A through the
Necessary and Proper Clause, or alternately, the Define and Punish Clause.1 96

The Taylor case thus creates a strong precedent for the constitutionality of
American exercises of universal jurisdiction and the authority of Congress to
criminalize extraterritorial violations of international law. 197 This conviction
also strongly suggests that, in the future, the United States will no longer be "a

Applied to the Allegations of the Indictment, at 1, United States v. Emmanuel, No. 06-20758-
CR, 2007 WL 2002452 (S.D. Fla. July 5,2007) [hereinafter Defendant's Motion], available at
2007 WL 980550.

191. Id. at 2-8.

192. See id. at 19 ("The statute simply does not provide a defendant in this situation with
sufficient guidance... creating an irresolvable dilemma for a foreign government officer in
trying to determine a myriad of differing views, among hundreds of nations and cultures, as to
what is an inappropriate level of suffering.").

193. See id. at 10 ("Nor does the universality principle of jurisdiction warrant
extraterritorial application of the instant statute. Here, there was a clear locus of the offense and
harm-Liberia-and no harm, no matter how broadly that is defined, is even remotely
connected to the United States."). This passage, the only mention of universal jurisdiction per
se within the motion to dismiss, actually sounds more like an articulation of the effects doctrine.
See supra note 22 and accompanying text (explaining the effects doctrine of territorial
jurisdiction).

194. Defendant's Motion, supra note 190, at 10-12. Universal jurisdiction does not exist
(or at least it did not exist until now) for such an offense.

195. United States v. Emmanuel, No. 06-20758-CR, 2007 WL 2002452, at *18 (S.D. Fla.
July 5, 2007).

196. Id. at *9. The court found that the Necessary and Proper Clause would allow
Congress to pass implementing legislation for the Torture Convention, while the Define and
Punish Clause (which gives Congress the power to "define and punish Piracies and Felonies on
the high seas, and Offences against the Law of Nations," U.S. CONST. art. I, § 8, cl. 10) would
permit Congress to pass legislation punishing violations of international law committed outside
the United States. Id. at *18.

197. Accord BriefAmici Curiae Submitted by International Human Rights Organizations
Opposing Defendant's Motion to Dismiss the Indictment at 1-3, United States v. Emmanuel,
No. 06-20758-CR, 2007 WL 2002452 (S.D. Fla. Mar. 2,2007), availableat2007 WL 1301622
(citing the Define and Punish Clause, the principle ofaut dedere autjudicare, and international
law as support for a finding of constitutionality).
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hideout for these hideous henchmen who have been involved in war crimes
around the world."'198

III. Civil Liability and Jurisdiction

"[U]niversal criminal jurisdiction necessarily contemplates a significant
degree of civil tort recovery as well."' 99 This Note uses the Alien Tort Statute
(ATS) 20 0 of the United States as the model for the expansive civil jurisdiction
which should accompany criminal jurisdiction in order to provide the fullest
redress to victims of atrocities. Other methods of remedy exist, such as the
partie civile system20 and the Trust Fund for Victims at the International
Criminal Court,20 2 but this discussion focuses on the ATS because, unlike the
previously mentioned options, a civil suit in a common law system can succeed
even when a criminal trial is impossible.

A. Jurisdiction for Civil Liability in the United States: The Alien Tort
Statute

The ATS creates remarkably expansive civil jurisdiction for violations of
international law. The statute declares: "The district courts shall have original
jurisdiction of any civil action by an alien for a tort only, committed in violation
of the law of nations or a treaty of the United States." 20 3 The requirements of
the ATS are thus rather simple: "(1) an alien sues (2) for a tort (3) committed

198. No Safe Haven: Accountability for Human Rights Violators in the United States:
Hearing Before the Subcomm. on Human Rights and the Law, 110th Cong. 2(2007) (statement
of Sen. Richard J. Durbin).

199. Sosa v. Alvarez-Machain, 542 U.S. 692, 763 (2004) (Breyer, J., concurring).
200. See Alien Tort Statute (ATS), 28 U.S.C. § 1350 (2006) ("The district courts shall have

original jurisdiction of any civil action by an alien for a tort only, committed in violation of the
law of nations or a treaty of the United States."). The ATS is also known as the Alien Tort
Claims Act.

201. See Jeremy Sarkin, Reparations for Gross Human Rights Violations As an Outcome of
Criminal Versus Civil Court Proceedings, in OUT OF THE ASHES: REPARATIONS FOR VICTIMS OF
GROSS AND SYSTEMATIC HUMAN RIGHTS VIOLATIONS 151, 171-73 (K. De Feyter et al. eds.,
2005) (describing the partie civile system, in which victims join a civil suit to a pending
criminal case and act as co-prosecutors in order to receive reparations).

202. See Pablo de Grieff & Marieke Wierda, The Trust Fund for Victims of the
International Criminal Court: Between Possibilities and Constraints, in OUT OF THE ASHES,
supra note 201, at 225, 225-43 (describing the International Criminal Court's method of
providing victims with reparations).

203. ATS, 28 U.S.C. § 1350 (2000).
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