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SECTION ONE

FIRST DAY

VIRGINIA BOARD OF BAR EXAMINERS
Norfolk, Virginia - February 27, 2007
You MUST write your answer to Questions 1 and 2 in WHITE Answer Booklet A
1.
Shelton Johnson, while driving his car in Appomattox County, Virginia, collided with
Ed McCoy's truck. Johnson is a resident of the City of Richmond, Virginia.

McCoy filed a Civil Warrant In Debt in the General District Court for the City of Richmond
asserting a property damage claim against Johnson to recover $11,800 for damage to McCoy's truck.
Despite continuing pain in his back and neck, McCoy did not include a claim for bodily injuries.
A deputy sheriff of the City of Richmond attempted to serve the warrant on Johnson, who
was not at home to accept it. The deputy taped the warrant to the front of Johnson's curbside
mailbox and told Johnson's thirteen-year-old daughter, "Be sure your father sees these legal papers
when he gets home... Johnson never saw the warrant, but his daughter told him the sheriff had left
legal papers on the mailbox. Johnson called the courthouse and the clerk provided him details about
the warrant and read it to him over the telephone.
Johnson appeared with his attorney in the Richmond General District Court on the return date
fixed by the Warrant. His attorney objected to venue in the City of Richmond on the ground that the
accident had occurred in Appomattox County. The judge overruled the objection and set the case for
trial.
At the conclusion of the trial, the judge found for McCoy and, on September 30, 2006,
entered judgment in the amount of $11,800 plus court costs.
On October 19, 2006, Johnson's attorney filed a Notice of Appeal to the Circuit Court of the
City of Richmond. McCoy subsequently filed a Complaint in the same Circuit Court reasserting his
property damage claim for damage to his truck and adding a claim for bodily injury in the an1ount of
$250,000.

(a)

Did the Deputy Shcrifrs actions constitute proper service of the warrant?
Explain fully.

(b)

Did the General District Court judge rule correctly on Johnson's objection to
venue? Explain fully.

(c)

Was Johnson's appeal to the Circuit Court timely? Explain fully.

(d)

Aside from whether Johnson's appeal to the Circuit Court was timely, was
McCoy's addition of the bodily injury claim permissible? E~plain fully.

Reminder: You MUST answer Question #1 above in WHITE Booklet A

* * * * *

2. In 2003, the City Cow1cil ("Council") of Sweet Springs, Virginia ("City") adopted a
comprehensive master development plan. The plan proposed construction of an arterial roadway
around the central business district of City, and through a blighted area of decaying warehouses and
violent crime. Consistent with the master plan, the Council approved site plans for the location of
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the roadway.
In 2004, the Council adopted a resolution finding that the bypass served a public purpose in
that the new roadway would improve the City's transportation network, reduce blight, improve
access to underutilized property, and abate traffic on otherwise congested routes. The resolution
authorized the City Attorney to acquire sufficient property to accommodate construction of the
roadway and any future associated development. The City Attorney undertook to negotiate
purchases from property owners along the route, including Richard Hinson ("Hinson"), whose
property was traversed by the planned roadway.
The property, which City sought to acquire from Hinson, was a swath of land 750 feet wide;
the actual proposed roadbed would occupy a strip 300 feet wide running right through the middle of
the parcel, leaving substantial land on either side of it. Hinson flatly refused to sell, claiming that a
developer had verbally offered him $600,000 for his land for the purpose of building a sizable
amusement park, and that he also expected to be compensated for $200,000 in future rents he could
receive from leasing a warehouse located on his property.
Upon Hinson's refusal to sell, the City Attorney commenced condemnation proceedings
against Hinson's property and deposited in court $475,000, which was represented to be the fair
market value of the parcel as determined by an appraiser hired by the City. Construction of the road
began immediately.
While the roadway was being constructed, City entered into an agreement with Donald
Jones, a prominent private land developer, for Jones to develop the area surrounding the bypass into
a commercial business park that would be leased to private commercial enterprises. The Council
leased to Jones the excess land that it did not use as part of the actual roadway, including the excess
of the land taken from Hinson.
In answering City's complaint in the condemnation proceedings, Hinson asserted as
affirmative defenses that (i) City lacked a valid public purpose for the taking of his property because
City took more land than was necessary for construction of the bypass, and (ii) City's leasing the
excess land to the private developer Jones was not for a valid public purpose. Hinson's answer also
claimed that if the condemnation were determined to be proper, he should be paid at least $800,000
for his property, an amount that included the $200,000 in projected lost rents.
At trial, City presented testimony showing that the primary objective of taking Hinson' s land
was to build the bypass and that the commercial revitalization project was a beneficial consequence
of constructing the bypass. City argued that the court was bound by the Council's public purpose
determination and by City's determination of the fair market value of Hinson's land.
(a)

Is the court bound by the Council's determination that the taking of Hinson's
land was for a proper public purpose? Explain fully.

(b)

How should the court rule on Hinson's defense that, because the City took more
land than was necessary for the bypass, the taking lacked a valid public
purpose? Explain fully.

(c)

How should the court rule on Hinson's defense that leasing the excess land to the

PAGE3

SECTION ONE

private developer Jones was not a valid public purpose? Explain fully.
( d)

If the court finds that City's taking was proper, what is the proper measure of

compensation for Hinson's land, and is the court bound by City's fair market
value determination? Explain fully.

Reminder: You MUST answer Question #2 above in WHITE Booklet A

* * * **
~~

Now MOVE to the YELLOW Answer Booklet 8

4-4-

You MUST write your answer to Questions 3 and 4 in YELLOW Answer Booklet B
3.
Ted Maples owns a large antique store in Roanoke, Virginia. In order to finance the
acquisition of more inventory, Maples borrowed $125,000 from First Bank on August 1, 2006. In
addition to a note requiring repayment of the loan in monthly installments, Maples signed a security
agreement granting to First Bank a security interest in all of Maples' "inventory" and assigned
Maples' "accounts and chattel paper" to First Bank. On the same date First Bank properly filed a
financing statement reflecting its security interest.
On August 15, 2006, Maples was offered a 17th century mahogany chest by Teresa Trader,
who told Maples she had received the chest as a bequest from her recently deceased mother. Maples
purchased the chest for cash from Trader, who signed a bill of sale reciting the transfer of title to
Maples. Unknown to Maples, Trader had stolen the chest several weeks before from Ralph Ownley,
a resident of nearby Floyd County.
On September 1, 2006, Dorothea Draper, a local interior designer, saw the chest in Maples'
store and decided it was exactly what she needed. After inspecting the bill of sale from Trader to
Maples, Draper purchased the chest from Maples for $20,000 and arranged to take delivery that
afternoon. Draper made a $5,000 do\\111 payment and signed an installment sales contract, agreeing
to pay Maples the balance of the purchase price, plus interest, in monthly installments over the next
12 months. The installment sales contract granted to Maples a security interest in the chest and
specified that all payments would be made directly to Maples. Draper timely paid the October,
November, and December payments.
Maples missed his December 1,. 2006 note payment to First Bank. The bank immediately
declared Maples in default, as permitted by Maples' note and security agreement. The bank also
sent a letter to Draper, notifying her of Maples' default, informing her of First Bank's security
interest in Maples' accounts and chattel paper, and instructing Draper to make all future payments on
the installment sales contract directly to First Bank.
Draper immediately went to Maples' store to inquire about the bank's letter. Maples
acknowledged he was then in default on the bank loan, but he assured her that he would be making
his December payment soon. Maples told Draper, "Continue to make your monthly payments
directly to me. First Bank has no right to collect from you in any event. Our contract is between just
you and me."
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Three weeks later Draper was served with a complaint in an action filed by Ralph Ownley in
the proper Roanoke court. In the complaint Ownley sought to recover possession of the mahogany
chest, alleging that the chest had been stolen from him.
Draper filed her timely answer, asserting that (i) as a good faith purchaser for value, her
claim to the chest was superior to Ownley's, and (ii) any right of Ownley to recover the chest should
be conditioned on Ownley's reimbursing Draper for the amounts she had paid to Maples.

(a)

Who should prevail in Ownley's action against Draper to recover the
chest? Explain fully, including a resolution of each point asserted by
Draper in her answer.

(b)

Assuming Draper pre\ ails in the action brought by Ownley, should her
future payments be made to Maples or to First Bank? Explain fully.

(c)

Assuming Ownley prevails in the action against Draper, is Draper liable
for the remaining payments on her installment sales contract, either to
Maples or to First Bank, and can Draper recover from Maples for
payments already made? Explain fully.

1

Reminder: You MUST answer Question #3 above in YELLOW Booklet B

* * * * *
4.

The Sheriff of Lee County, Virginia was sure that Alvin, a used car dealer \\-ith his
sales lot fronting on Main Street in downtown Jonesville, was dealing in stolen goods. The Police
had been unable to develop enough evidence to charge him with larceny and related offenses, and all
efforts at electronic eavesdropping had failed.
Alvin, concerned that his private office was being bugged by the police, made a habit of
meeting with individuals believed to be his accomplices and discussing business with them while
walking in a closely bunched group between the used cars parked on his sales lot. To pursue their
investigation, the police hired an expert in lip reading to observe Alvin's conversations with his
accomplices by using a telescope from a building on the other side of Main Street. As the expert
read the lips of the participants, she repeated them to a court reporter, who transcribed the
conversations. The police did this all without a search warrant.
Based upon the transcribed conversations dictated by the lip reader and other evidence
gathered, Alvin and several of his accomplices were indicted for larceny and receiving stolen
property.
Prior to Alvin's trial, his lawyer filed a motion in the Circuit Court of Lee County to compel
the Commonwealth's Attorney to produce for inspection and copying all transcripts of the
conversations obtained by the police surveillance described above. The applicable pretrial criminal
discovery rule provides in relevant part that:
[The] accused [is permitted] to inspect and copy ... any relevant \\iTitten or
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recorded statements or confessions made by the accused ... or the substance
of any oral statements made to any law enforcement officer* * * [but does not]
authorize discovery or inspection of ... other internal Commonwealth
documents made by agents of the Commonwealth in connection with the
investigation or prosecution of the case.
Alvin's lawyer also filed a motion to suppress all of the transcribed conversations on the ground
that the police surveillance violated Alvin's rights under the United States Constitution.

(a) How should the court rule on Alvin's motion to compel production of the
transcripts of his conversations? Explain fully.
(b) How should the court rule on Alvin's motion to suppress the conversations?
Explain fully.

Reminder: You MUST answer Question #4 above in YELLOW Booklet B

******
~~

Now MOVE to Tan Answer Booklet C
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You MUST write your answer to Question 5 in Tan Answer Booklet C

5.
Bunky Bunkhouser, a retired law professor and notorious cheapskate, went to AJ's
Hardware Store in Warrenton, Virginia to purchase an extension ladder and a nail gun so that he
could fix some broken shingles on the roof of his home. Bunky was waited on by AJ, who had been
one of Bunky's classmates in law school, but who never practiced law, preferring instead to run the
family hardware store.
Bunky told AJ he needed a ladder long enough to reach the roof on his two-story home, but
when he learned how expensive the extension ladders were he asked whether AJ would rent one to
him for a day or two. AJ agreed to do so at the price of $20 per day and picked out a ladder for
Bunky to use.
Bunky also was displeased with what he considered to be the high price of nail guns. Bunky
looked through the display of nail guns and found for a price of $20 a used nail gun that had been
traded in by another customer and "reconditioned" by AJ.
As AJ was busy with another customer, AJ's sixteen-year-old daughter, Cameron, who was
at the store's cash register, prepared two receipts, because she did not know for how long Bunky
would keep the ladder. On the receipt for the ladder, Cameron wrote the following on the front of
the receipt:
Extension Ladder - $20.00/day
Received: $20.00
2/24/07
On the back, Cameron \\'Tote in large letters the words "As Is," just the way AJ had instructed her to
do on all receipts. Cameron signed the receipt to acknowledge receipt of the $20.00 payment, and

,
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Burlky signed it to acknowledge receipt of the extension ladder itself.
Cameron asked Bunky if he would like to try out the nail gun on some wood in the back of
the store, but Bunky declined, saying it "looked OK" and that he needed to get home. Cameron then
wrote the receipt for the nail gun, which read: "Used/Reconditioned Nail Gun -- $20.00." Cameron
forgot to write "As Is" on that receipt.
On the very first day he used the items, both malfunctioned. The nail gun almost
immediately became overheated, causing a second-degree burn to Bunky's hand. As he hurried
down the ladder to tend to his bwned hand, a rung on the ladder broke, and Bunky fell to the ground,
breaking his leg.
Bunky called AJ from the hospital, told him of his injuries, and said AJ' s Hardware Store
was liable under the Uniform Commercial Code.
Bunky told AJ that the ladder was not fit for the purpose for which AJ knew Bunky was
going to use it, and that AJ' s Hardware had thus breached the implied warranty of fitness for a
particular purpose. AJ immediately replied (i) that there was no applicable implied warranty of
fitness and (ii) that, even if it was applicable, the warranty had been excluded by Cameron's writing
"As Is" on the receipt.
Regarding the nail gun, Bunky told AJ, "The receipt for the nail gun does not contain a
disclaimer, so your store is in breach on that item." AJ replied that (iii) the nail gun was expressly
identified as a used item and, thus, the U.C.C. does not apply; and (iv) even if it did apply, there is
no implied warranty claim of any sort under the U.C.C. because at the time of contracting Bunky did
not rely on AJ's skill or judgment to select or furnish suitable goods ..

(a)

Is AJ correct on each of the assertions he made regarding the absence of an
implied warranty of fitness as to the ladder? Explain fully.

(b)

Is AJ correct on each of the assertions he made regarding the absence of any sort
of implied warranty as to the nail gun? Explain fully?

Reminder: You MUST answer Question #5 above in Tan Booklet C

* * * * *

END OF SECTION ONE

