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GERSTEIN

e

seeks

Timely

Gerstein, a Fla. statés attnrney,nreview in 73-477 of a decision

i — e,

— .

CA 5 which held that the Constitution requires that arrestees held




-

ki {1
for trial on informations filed directly by the state attorney must,

without reascnable delay, be given a preliminary hearing before a
s

=

judicial cfficer. 1In 73-5542, certain Fla. prisoners ({resps. in 73-

——

477) seek review of that portion of the CA 5 judgment which held that
a possible six-day lapse between information and preliminary hearing
was permissihie.

2. FACTS: Resps in 73-477, certain prisconers (including alleged
s -

e e e — et

felons and misdemeanants) awaiting trial in theigE;E;7courts of Fla.,

filed a class action in the SD Fla. (J. King) seeking declaratory and

injunctive relief (42 U.S.C that a preliminary hearing before a

committing magistrate on probable cause after arrest and before trial

o

was reguired by the Fourth and Fourteenth Amendments. Resps asked the

I

court tﬁ compel petr, the state attorney in Dade County, Fla., to grant
such preliminary hearings or to declare that resps were entitled to
such a hearing.

Persons 'arrested for felonies and most misdemeancrs in Dade
County, Fla. are routinely taken to the Metropslitan ﬂail. Aside from

"capital" cases, Fla. law provides that all cases may be commenced by

s

the filing of an information by the prosecuting attorney under oath 3;
T— —_—

by grand jury indictment,_%g by presentment to a justice of the peace

———

for issuance of an arrest warrant. Fla. statutes alsc provide that
- N B e

L

after arrest, with or without warrant, the officer shall take the
arrestee before a magistrate without unnecessary delay. The Fla.
judieiary has consistently held that such hearings are not reguired

where the state prosecutes by the filing of an information certifying
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probable cause for arrest. Fla. law provides for arraignment "before

trial" and the average period between arrest and arraignment in Fla.

was found by the DC to be 10 to 15 days.

In its final order of Qct. 12, 1971, the DC found that under

T

the Fourth and Fourteenth Amendments, "arrested persocns, whether or

e

not released on bond, have the constitutional ridht to a judicial

hearing on the qﬁestiﬂn of probable cause." The DC then directed the

s

state attorney to submit a plan of implementation; a plan submitted

by the Dade County Sheriff, Wilson Purdy, was substantially adopted

by the court. The elaborate Purdy Plan (App. 47-54) required that

arrestees be taken before a committing magistrate within three hours

of arrest for appointment of counsel if indigent, advisement of consti-
tutional rights, and the setting of a preliminary hearing date. Pend-
ing appeal to CA 5, the judiciary gf Dade County established its own
system of committing m?gistrates in felony cases., Scon thereafter,

however, the Fla. S5Ct adopted amendments to the Fla. rules of criminal

. T
e .
"

procedures, effective Feb. 1, 1973. Rule 3.131({a) provides that "a
e ————— !

defendant, unless charged on an information or indictment, has the

A

right to a preliminary hearing on any felony charge against him."

CA 5 then directed the DC to hold a hearing to determine the consti-

tutionél validity of the new rules as opﬁased to the elaborate Purdy
e — ———r— T —— R

Plan, as amended by DC order. The DC found constitutional violations

e ] A==

in numerous aspects of the new rules; the decision was affirmed by

I

CA 5 (reasoning of DC and CA discussed below).

e, S
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3. DECISION OF CA 5:

(a) On appeal, the CA 5 held that since the relief sought was

not “against any pending or future court proceedings as such," citing

[

Fuentes v. Shewvwin, 407 U.S. 67, 71 n.3, the abstention doctrine of

Younger v. Harris, 401 U,S. 37_if %Efpp}igable. The court indicated
that its assertion of jurisdiction would not afféct the pending prosecu-
tion of the prisoners but would only requifg a preliminary hearing for
those members of thelclass who had not already been tried. The CA
recognized that the resps could "have filed suit in_state court for a
declaratory judgment and other eéuitdhle relief," but said that such

a procedure wﬁuld require a second statelcourt proceeding to adjudicate
a federal claim not based on thé merits of the defenses to the state
criminﬁl actions. The CA said that Younger has never been interpreted
to reguire a federal court to abstain where the federal claim could not
be "adjudicated in a single pending or future state proceeding and we
decline to so apply it now." The CA therefore said it need not consider
whether the instant case comprised an "exception" to Younger (it should
hé noted that the court in effect indicated that the Younger exceptions
of irreparable injury and inadeguate state remedy were satisfied -- this

iz what the DC said).

(b) ¢A 5 held that the Fourth and Fourteenth Amendments require
—_ —

that arrestees charged by information in Fla. be afforded preliminary

P

hearings without unnecessary delay (thus holding the new rules unconsti-

Lt S — e ——

tutional). The court distinguished the decisions in Hurtado v. Cal.,
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110 7.5, 516; Lem Woon v. Oregon, 229 U.S5. 586; Ocampo v. U.S8., 234

U.S. 91; and Beck v. Washington, 369 U.S5. 541 as dealing only with

absence of a procedure for the determination of probable cause prior

to arrest, as opposed to afterwards. The court found that Fla.'s denial
—_-—
of a "probable cause" hearing after arrest but before arraignment is
“-———-—ﬁ__'_-_-'__‘_————-'- . T
constitutionally 1mperm1551ble because it permlta the prosecutlng at—

——

| i
torney to certify the existence of probable cause by Eénﬂiag an in-

formation, and he is not sufficiently detached to make this decision.
e e

Citing McMabbh v. U.S., 318 U.S5. 332; Coolidge v. NH, 403 U.S5. 443;

Morrissey v. Brewer, 408 U,S, 471; Shadwick v. Tampa, 407 U,S, 345

for the proposition that a person required to determine probable cause

must be neutral and detached. The CA s=aid that its prior decisions to
. d

the effect that an arrestee proceeded against by information has no

constitutional right to a preliminary hearing (Jackson v. Smith, 435

F.2d 1284; Scarbrough v. Dutton, 393 F.2d 6) were distinguishable

because they dealt with whether the absence of a preliminary hearing
was a denial of constitutional rights which would vitiate the subseguent
conviction. Here, says CA 5, it is dealing.with a question of the
validity of a present confinement.

(c) The CA finally directed its attention to the remaining
portion of the amended rules of criminal procedure in Florida, and
agreed with the DC's findings. It found that thé new rules violated

equal protection in that they disallowed preliminary hearings for
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)

G

mi sdemeanants, citing Argersinger v. Hamlin, 407 U.S. 25. It found

that the State had failed to justify the distinction in the new rules
between the time between arrest and preliminary hearing for capital
and life offenses (7 days) and all other cases (4 days) and that it
too was violative of equal protection. As to the provisicn in the
rules that where the time period between ;rresf and preliminary
hearing is less than seven days, Saturdays, Eqndays and holidays are
excluded, the CA refused to decide whether six days delay would be
unconstitutional as opposed to four days, since no prisoner among the
c¢lass "argues that he has been accorded a preliminary hearing more
than four but less than six days after his arrest."

4. CONTENTIONS: Petr state attorney in 73-477 argues that the

—

federal courts should have abstained. He also argues that the decisions

o — i

‘________,-l-l
of this Court in Hurtado, Lem Woon, Ccampo, and Beck control and require

reversal here. Petr argues that many states permit the charging of
e —

CEETEE by information without a preliminary hearing. Petr argues that

the charging by the prosecutor by information is as sufficient a
L]

-

determination of probable cause as the charging by the grand jury.
Petrs alsc cite ccpflict with numerous circuits which have determined
that the absence of preliminary hearings does not constitute a consti-
tutional wviclation.

In response, the resps urge that the dé;isinn below was correct.
Recognizing that FEE;iEEi5i9EaEiii*EEEEEEEHEEETEii_EE_f}a' and that it

T —— .
decides a constitutional issue never decided by this Court, resps
‘,-__-‘_-‘“—#——-_____F._______________-____‘________“__—-_

state that they therefore "do not oppose certiorari."




.
At
|-

Y
In 73-5542, a cross-petition to the petition in 73-477, resps
{(as petrs therein} argue that the CA's toleration of the four day
pericd for preliminary hearing is also a constitutional wviclation.
5. DISCUSSION: The petition in 73-5542 should, in my opinion
he denied, since it raises a questiun-subsumed by the petition in

73-477. The Younger issue is somewhat unusual since these agg state

S

ppgfgcutions pending; but the action of the CA does not appear to

affect those proceedings. The resclution of Steffel v. Thompscn, argued
this week, could conceivably shed some light here. The most important

jesue is the holding as to the reﬁuirements of preliminary hearings,

e

This Court has never held that the Constitution reguires a preliminary

hearing, and this has also been the consistent view of the federal courts.
g .

—

{See cases in n. 113-14 te FRCrP 5, 18 U,S5,.C.A.) FRCIP provides for a
T i

(preliminary hearing for federal prisoners before a committing magistrate,

f -
)

/but it has not been suggested that this is a constitutional requirement.

/Bag. McHabb v. United States , 318 U.S. 332; Mallory v. United States,

354 U.S. 449, The line of cases leading to Beck, to the effect that a
State may dispense with a grand jury and charge by information if it

y chSL’-f'H:L’.-
chooses, does not, as the CA correctly suggests, deal with the fedilure

a dedermanaticn
cfdprdhahle causeﬁhy a neutral magistrate after arrest., The decision

here is obviocusly a far-reaching cne, and, in my opinion, merits
consideration by this Court.
There is a response.

11/14/73 Buxton Ope below in petr's appx
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Ve

See memc for No. 73-477.

11/14/73 Buxton

Timely

TR
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MEMORANDUM

TO: Mr, Justice Powell
FROM: Jack Owens DATE: March 25, 1974

No. 73-477 Gerstein v. Pugh

(Caution! Jury Speech follows.)

@nst states utilize grand juries or, if proceeding
by information rather than indictment, require & hearing before
a neutral magistrate shortly after arrest. The federal
government normally proceeds by indictment and grants a pre-
liminary hearing soon after arrest, Thus, most jurisdictions
generally insure that someone other than law enforcement
officials makes an early determination of whether it 1s ldkely
that a criminal su;;;;t or arrestee-has committed a crime.
Florida and a few other states, however, have placed a lower
premium on protecting liberty and, more than likely, have
hindered their own interests in reducing jail and police costs
by allowing law enforcement personnel to put people in jail
on the basis of theilr own ex parte decision to prosecute and
to leave those people there for as much as a month before they

get a4 hearing.

Technically speaking, the most relevant (old)

constitutional procedents allow this. The grand jury requirement
-___———\—nuu-..‘__.-l_h—.-l—l-l—l——_._




of the Fifth Amendment has not been incorpnrated'against the

states, and states are permitted to proceed by information
e i

e

rather than indictment. But it is no great leap for me
e — e ——— G e

from cases like Morrissevy v. Brewer andlgggaég_v. Scarpelli

(hearing rights of those whose parole/probation is revoked)
to this case, I think due process notions® could easily
evolve to require speedy preliminary hearings for anyone
arrested on the basis of an information rather than as a
result of grand juty.action. In fact, I'm amazed that all
states don{t do this voluntarily. Holding in jail people
against whom there is no real case i1s a waste of everyone's
resources, especially the statels,

0f course it 1s true that many arrestees have access
to bail. Tt is equally true that the detainees will ultimately
get the most cumprehensivg hearing there is -- trial. But
the bail thing dagsn't persuade me, If anything, it suggests
a form of eécnomic discrimination, And although trials are
held fairly speedily in Florida, I still can't buy holding
a guy in jail for 30 days on no one's say but the prosecutor.
Such a system simply should not exist in a free country. And it
is very simple to fix, to everyone's benefit. It seems
particularly odd to have all the hoopla about right to a

hearing over whether X defaulted on the monthly payments for

* I think the due process clause should be relied
on rather than the Fourth Amendment, although both have been
advanced in this case.



a TV set and yet countenance the criminal law system Florida a of

operated prior to this suit. h/'av-ﬂ_,k PO IIVS o MWI
At any rate, this looks to me to be a case for

interring old, bad precedents and for making some sensible

new law, Florida should be grateful if you do.

There is a serious Younger v, Harris problem here..Ejﬂaﬂff

Technically speaking, the state courts were open to hear this

constitutional claim and state prosecutions had obviously begun.
But 1 think that, without too much violence to precedent and
without letting too many hobgoblins loose, it is possible to
conclude (i} that state criminal trial courts were not an
adequate forum, since by the time trial arrived the damage
would have been done; and (ii) the relief sought was not the
enjolning of a state prosecution.

Flex your muscles a bit., Affirm this one.

JBO
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MEMORANDUM

TO: DATE: September 13, 1974

FROM: Lewis F.Powell, Jr.

No. 73-477 Gerstein v, Pugh

The above case was argued here on March 25, 1974, and at
our Conference on March 29 the Court voted at least 8 to 1 to
affirm CAS5. But as the discussion at Conference evolved, we
began to have second thoughts - especially as to the impact
of our decision on federal practice and the federal rules based
on early decision of the Court. Accordingly, we finally decided
to carry this case over to the present term to emable the
Solicitor General to file a brief (and possibly to argue
orally). Apparently, an invitation also was extended to the

attorneys general of the varicus states to file briefs amici,

The Question

At the time this case (and companion cases) were before
CAS, all criminal cases in Florida, apart from capital cases,
apparently could be commenced by "an information filed by the
prosecuting attormey under oath". Apparently most criminal
actions were commenced upon an information sworm to by the state
attorney, elther before or after arrest; the accused person would
then be held in jail (if unable or unwilling to post bail) with-
out a hearing of any kind until arraignment. CAS noted that

this incarceration may last as long as 30 days. CAS5 held that



the federal Constitution (4th and 1l4th Amendments) required
as a minimum a preliminary hearing befﬁre a judicial officer
promptly following such an arrest.

The case is confused (at least according to my present
recollection) as a result of the fact that Florida procedure
(in Dade County, which was the county involved) was significantly
changed in accordance with an order of the federal District Court.
Moreover, the individuals who instituted this action, as a class
suit, have long since been convicted on misdemeanor charges,
served thelr sentences and are out of jail. Thus, there 1is a
lingering question of mootness.

But we set the case for reargument on the comstitutional
issue, passing the mootness point on the theory (at least
tentatively) that the issue will reoccur and otherwise would

evade review,.

General Comments

The briefs in hand, as of this date, are those filed at
the last Term, together with perhaps 8 or 9 briefs amicus filed
by attorneys general of a number of states. The Solicitor
General's brief (which I am particularly anxious to see) is not
in hand.

The original briefs - both on behalf of petitiomer and
respondents - meander all over the subject, and are mot really
helpful. I have examined several of the briefs amicus, and

at least have been impressed by the fact that if we adhere to



3-

decision last March to affirm CAS5, welwill effect a major change
in what has been perceived as settled constitutional law. See,
e.g., amicus briefs filed on behalf of Massachusetts and California,
Although I have not studied the Federal Rules carefully and
have never had any experience with federal criminal procedure,
it does appear that the Federal Rules allow the initiation of
misdemeanor and petty criminal cases by the filing of sworn
informations by U.S. attorneys, and that defendants in such cases
are not entitled to any preliminary hearing prior to arraignment.
The theory is that the sworn affidavit of the U.S. attorney
establishes adequate probable cause.
I invite your attention to Jack Owens' brief memo to me
of March 25, (which he entitles a "jury speech") which is
certainly persuasive.
My present disposition remains, as it was last March,
to conclude that due process requires an early hearing before a
neutral magistrate promptly following arrest. But I do not
think such a hearing should be elevated to the status of a
"mini-trial”. That is, it should not be adversary in nature,
counsel should not be required, mor should there be a right to
confront witnesses., I would think, for purposes merely of
establishing probable cause for arrest, a neutral magistrate
need only be comvinced by appropriate affidavits or testimony
of law enforcement officers that probable cause in fact existed.
All of these are troublesome issues, and I would welcome
your thoughtful consideration and advice - especially after

the SG's brief has been received.

L.F.P., Jr.

858
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of March 25, (which he entitles a "jury speech") which is
certainly persuasive.
My present disposition remains, as it was last March,
to conclude that due process requires an early hearing before a
neutral magistrate promptly following arrest. But I do not
think such a hearing should be elevated to the status of a
"mini-trial”. That is, it should not be adversary in nature,
counsel should not be required, nor should there be a right to
confront witnesses. I would think, for purposes merely of
establishing probable cause for arrest, a neutral magistrate
need only be convinced by appropriate affidavits or testimony
of law enforcement officers that probable cause in fact existed.
All of these are troublesome issues, and I would welcome
your thoughtful consideration and advice - especially after

the SG's brief has been received.

0 i PO,
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MEMORANDUM
TO: DATE: September 13, 1974

FROM: Lewls F.Powell, Jr,

No, 73-477 Gerstein v. Pugh

The above case was argued here on March 25, 1974, and at
our Conference on March 29 the Court woted at least 8 to 1 to
affirm CA5. But as the discussion at Conference evolved, we
began to have second thoughts - especially as to the impact
of our decision on federal practice and the federal rules based
on early decision of the Court. Accordingly, we finally decided
to carry this case over to the present term to enable the
Solicitor Gemeral to file & brief (and possibly to argue
orally). Apparently, an invitation also was extended to the
attorneys general of the various states to file briefs amiei,

The Question

At the time this case (and companion cases) were before
CA5, all criminal cases in Florida, apart from capital cases,
apparently could be commenced by "an information filed by the
prosecuting attormey under oath'. Apparently most criminal
actions were commenced upon an information sworn to by the state
attorney, either before or after arresat; the accused person would
then be held in jail (if unable or umwilling to post bail) with-
out & hearing of any kind until arraignment. CAS noted that
this incarceration may last as long as 30 days. CA5 held that



the federal Constitution (4th and l4th Amendments) required
g8 & minimum & preliminary hearing before a judiciel officer
promptly following such an arrest,

The case is confused (at least according to my present
recollection) as a result of the fact that Florida procedure
(in Dade County, which was the county involved) wae significantly
changed in accordance with an order of the federal District Court,
Moreover, the individuals who instituted this action, as a class
suit, have long since been convicted on misdemeanor charges,
served thelr sentences and are out of jall. Thus, there is a
lingering question of mootness.

But we set the case for reargument on the constitutional
issue, passing the mootness point on the theory (at least
tentatively) that the issue will reoccur and otherwise would

evade review.

General Comments

The briefs in hand, as of this date, are those filed at
the last Term, together with perhaps 8 or 9 briefs amicus filed
by attorneys general of a number of states, The Solicitor
Ceneral's brief (which I am particularly smxious to see) is not
in hand.

The original briefs - both on behalf of petitioner and
respondents - meander all over the aubject, and are not really
helpful. I have examined several of the briefs amicus, and
at least have been impressed by the fact that if we adhere to
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decision last March to affirm CAS, we will effect a major change
in what has been perceived as settled constitutional law, See,
8.8., amicus briefs filed on behalf of Massachusetts and Californis.
Although I have not studied the Federal Rules carefully and
have never had any experience with federal criminsl procedure,
it does appear that the Federal Rules allow the initiation of
misdemeanor and petty criminal cases by the filing of sworn
informations by U.S. attorneys, and that defendants in such cases
are not entitled to any preliminary hearing prior to arraignment.
The theory is that the sworn affidavit of the U.S. attorney
establishes adecquate probable cause,
1 invite your attention to Jack Owens' brief memo to me
of March 25, (which he entitles a "jury speech") which 1is
certainly persuasive.
My present disposition remains, as it was last March,
to conclude that due process requires an early hearing before a
neutral magistrate promptly following arrest. But I do not
think such a hearing should be elevated to the status of a
"mini-trial”. That is, it should not ba adversary in nature,
counsel should not be required, nor should there be a right to
confront witnesses. I would think, for purposes merely of
establishing probable cause for arrest, 2 neutral magistrate
need only be convinced by appropriate affidavits or testimemy
of law enforcememt officers that probable cause in fact existed,
All of these are troublesome issues, and I would welcome
your thoughtful consideration and advice - especially after

the SG's brief has been received.

L.F.P., Jr.



BOBTAIL MEMORANDUM

TO: Mr. Justice Powell

FROM: Joel Klein DATE: October 18, 1974

No. 73-477, Gerstein v. Pugh

This case was here last year and you have your own
notes and memoranda as well as Jack Owens memorandum.
Before 1 discuss several jurisdictional problems - none
of which do I believe necessarily bars review - let me
address the issue on the merits,

1. Frankly, I think some confusion arose last time
around because the Court was somewhat unclear as to what

was at stake. The Fifth Circuit, and the district court,

held that a "preliminary hearing'' before a neutral magistrate
p———— — e e e e ot

simple use of the words '"preliminary hearing', however, was
bound to confuse the issue. A preliminary hearing, as the
term is now used, encompasses much that 1s irrelevant to this
case. Usually, if such a hearing is given at all, it is
given to all defendants, not only to those who are confined
pre-trial. Moreover, although one purpose of a preliminary
hearing is to determine probable cause, they also serve other

purposes, such as being a vehicle for discovery. And the



rationale upon which a probable cause hearing rests is that
someone ghould not be required to face trial unless there is
probable cause to believe that he has committed an offense.
The instant case ralses an issue that 1s somewhat
different from the broader issues inherent in the use of a
probable cause hearing. Respondents here argue that pre-
trial incarceration, in and of itself, is a substantial
deprivation of liberty, and therefore due process
requires a hearing to establish probable cause to confine.
In effect, I think the gravaman of respondent's contention
is that bail determinations are insufficient because, even

before bail 1s considered, a magistrate should decide that

there is probable cause. Thus, I would suggest that the
(issue in this case 1s what does due process require before
someone may be required to post bail or, i1f unable, to remain

confined pending trial.*

* My view of the issue is buttressed by the problem of
relief, Assuming a hearing i1s given to those who are detained
pre-trial, and assuming further that probable cause 1s not
shown, what relief would then be appropriate? At a usual
"preliminary hearing,” as they are now known, a defendant, be he
incarcerated or not, is discharged. He can, of course,
subsequently be reindicted, but a failure to show probable cause
leads to a dismissal. 1In our case, however, if what is being
tested 1s probable cause to confine pre-trial, then, if the
court finds no probable cause, presumably the defendant
should be released pre~trial. The charges against him,
however, should not be dismissed.



31

Traditionally, of course, either an indictment or
information 1s sufficient te bring someone to trial. And
if the person is likely to flee and cannot meet bail, he
is incarcerated pending trial. The decisions below would add
an additicnal requirement of an adversary hearing with counsel
and witnesses before someone who has been proceeded against
by information can be held pre-trial. The first question
then, must be why should someone who is indicted by a
grand jury not get a preliminary hearing. After all, those
indicted by a grand jury do not get an adversary hearing
with the attendant opportunity of viewing the state's
evidence. Second, the decisions below limit relief
to those confined pre-trial. That group, however, is
hardly a fixed group. Presumably if a hearing must be held,
it should be held rather promptly. Thus defendants who
must meet a ball requirement can delay payment, get the
benefits ¢f a preliminary hearing, then meet bail and be
released. In short, by spending a day or sc in jall the

defendant could secure a preliminary hearing.

%# As a practical matter, many defendants require
several days before they can raise bail,



4,

In view of these considerations, I think you could
reject the adversary hearing requirement imposed below.
If for no other reason than strong historical tradition,
our system allows pre-trial incarceration on the basis
ot o x
of an ex parte hearing, typically before a grand jury.
Thus, I see no reason for not limiting the declsion below
to an ex parte hearing before a neutral magistrate when the
state proceeds by information. While this may seem to be
nothing but rubber-stamp, we shouldn't kid ourselves about
the role played by grand juries either. I also think that this
kind of ex parte hearing should bfrffquirEd for all defendants,
irrespective of whether they can post ;nnd. It seems to me that
if the state has not convinced a neutral magistrate of
probable cause, the state should not be permitted to require
bail or even to keep a perscn answerable for an offense.

I realize that, in effect, I have suggested no special
due process for those confined pre-trial. But I see no
way of speaking eloquently of liberty and then noting that
pre=trial incarceration is a far greater intrusion than the
one$ involved in Mitchell v. Grant, et al., without concluding
that a full preliminary hearing or mini-trial 1s required.
It is extremely hard{b make the full due process argument
and then say that an ex parte hearing Is sufficient. Thus,
I would aveold the general due process line of cases, and

speak instead in terms of the history of our criminal



|

procedures and some of this Court's early cases. I would
conclude that rudimentary fairness requires that, after
arrest,* the prosecutnfgksﬁﬁince a neutral magistrate

that there is probable cause to proceed with the prosecution
which includes the possibility that a defendant may be

confined pre-trial.

Acceptance of this approach would not have a significant
impact on the Federal Rules. Presently, whenever there is
an arrest without a warrant, the government must get a
complaint under Rule &4(a) which requires that the goverrment
establish probable cause. Thus, it would appear that only
in cases where an arrest warrant was iasu;a would there be

need to expand the rules to require a post-arrest ex parte

showing of probable cause. This would be so only 1f a post

* 1 note that when a arrest warrant is secured, the
police must establish probable cause before a magistrate,
One might argue, therefore, that the prosecutor need not
make such a showing after arrest. I think that the argument
is unpersuasive because in determing probable cause for an
arrest the maglstrate might well consider different factors
from those he would consider after arrest. Since the ex

arte procedure is not very cumbersome, the government can
Earﬂ[y complain if it 1s required to make a post-arrest
showing. Nevertheless, since the issue is not critical you
could say that a determination of probable cause is only
required at some time - elther before or after arrest.



arrest hearing is required. See preceding note.
1f, on the other hand, a preliminary hearing,
adversary in form, is required, the federal rules will have
to be changed for misdemeanor cases since frequently the
government proceeds by Information, and therefore the rules
do not require a preliminary hearing. The SG claims that
requiring a preliminary hearing in federal cases when the
govermment proceeds without an indictment would have no
practical consequences. In the District of Columbia, however,
there are approximately 1,000 misdemeants each year who
are incarcerated pre-trial, sometimes for so long as 90
days or more. These people do not now, under the local
equivalent of the federal rules, get a preliminary hearing.*
I agree with Jack Owens that 1t is anomalous, to
say the least, to require hearings in all of the cases
in which this Court has required them, and still permit

pre-trial confinement without an adversary hearing. Indeed,

*# Any holding of this Court requiring an adversary
hearing could not reasonably be limited to felons since the
purpose of the hearing relates to pre-trial detention, which
is functionally the same for felons and misdemeants.



after Morrisey and Gagnon, it is hard to argue that an
adversary hearing, perhaps without counsel, is not compelled.
Nevertheless, the costs and difficulties of imposing such
a constitutional requirement may well outweigh the
anticipated benefits.

2. There are also FEFee jurisdictional questions
presented in this case, |

First is the question of mootness. These respondents
have been convicted and thus are not longer 1n need of a
preliminary hearing., Nevertheless, it would seem that this
is a classic case for application of the "capable of
repetition yet avoiding review'" doctrine. Pre-trial detention
will almost invariably be too short to allow an appeal, and
therefore I would think the abortion cases should be controlling.
Last year's 0'Shea case does not undercut this conclusion since
in that case there was no clear likelihood of repetition nor
was it apparent that review would be evaded. Moreover, in
0'Shea the Court refused to assume that petitioners would
commit a subsequent crime. Here, like in Spomer, the companion
case to D'Shea, respondents need not assert that they will
commit subsequent crimes, but only that theydﬁﬂt be arrested

and not given a hearing.



Second, thils case ralses a question under Prelser v.

Rodriguez, which held that habeas corpus is the only way

to challenge the fact or duration of state confinement.
The only relief sought by respondents, however, was a
hearing, and neot release. Likewise, the federal courts
ordered only a hearing. Thus, & technical appllcation of
Preiser would appear to allow this as a § 1983 suit.

Having said this, though, I am by no means sure that
Preiser should not be stretched to reach thls situation. It
seems to me that federal courts should not, by mandatory
Injunction, require states to gilve hearings. All that a federal
court can do is to order that, unless & hearing 1s given, the
ptlsoner will be released, This should have been the relief
sought in this case, If 1t had been, the relief would have
been a classic form of habeas, requiring exhaustion of
state remedles, Thus, you might want to consider applying
Preiser to bar jurisdiction.

The final issue is a Younger question, In this case,
there was a state prosecution and respondents did seek
injunctive relief., As I read the Younger cases, however, I
think they would not apply here because respondent's
Injunction was not directed at the eriminal proceeding "as
such" but rather at the state's right to detain pre-trial.

That matter 1s wholly unrelated to guilt or innocence snd thus

*"’Q‘C Md—ﬂ MJ) M’M Loy
Era-:,q,#c.&."-gtr @eh &
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would not even fall within Perez v. Ledesman, which dealt

with suppression of federal court evidence. I would think
that a sensible line for Younger would be whether the
federal interference goes to the 1ssue of guilt.

In any event, even if Younger is applicable, I think
the harm to respondenty 1s such that the narrow band of
exceptions to Younger should govern. If an incarcerated
prisoner cannot get his case considered by a federal court
before trial, he probably loses all chance for meaningful
relief. After trial there is no appropriate remedy for
someone who claims to have been illegally confined pre-
trial. 1If this case had been a habeas case, with
exhaustion of state remedies pre-trial, I think federal
review clearly would be permissible. Hence, if there is any
bar to federal jurisdicticen in this case, it is based on

the Preiser problem, and not the Younger problem.
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GERSTEIN v. PUGH
GERSTEIN v. PUGH et al.

Certiorari to the United States Court of Appeals for
the Fifth Circuit

No. 73-477. Argued March 25, 1974 «- Reargued October 21, 1974-.
Decided " 1975 3

1. The Fourth Amendment requires a judicial
determination of probable cause as & prerequisite to
extended restraint om liberty following arrest. Accordingly,
the Florida procedures challenged here whereby a persom
arrested without & warrant and charged by information may
be jJailed or subjected to other restraints pending trial
without any opportunity for a probable cause determination
are unconstitutiomal. Pp. 7-15.

(a) The prosecutor's assessment of probable cause,
standing alone, does not meet the requirements of the Fourth
Amendment and is insufficient to justify vestraint of
liberty pending trial. Pp. 13-15.

(b) However, the Comstitution does not require
Judicial oversight of the declsion to prosecute by
information, and a conviction will not be vacated on the
ground that the defendant was detained pending trial without
a probable cause determination. P. 15.

2., The probable cause determination, as an



2,

initial step in the criminal justice process, may be
made by a judicial officer without an adversary hearing.
Pp. 15-21.

{a) The sole issue is whether there is probable
cause for detaining the arrested person pending further
proceedings, and this issue can bs determined reliably
by the use of informal procedures. Pp. 16-18.

(b) Because of its limited functiom and its
non-adversary character, the probable cause determinatiom
is nmot a "eritical stage" in the prosecutiom that would
require appointed counsel. Pp. 18-19.

483 F. 2d 778, affirmed in part, reversed in part, and remanded.
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No. 73-477 GERSTEIN v. PUGH Argued 10/21/74
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RE chhmBens

N2, 477 oants, 3=H=74

Justice Powell~

Here's a draft of a proposed memorandum on
the one case that was held for Gerstein. The
Gerstein issue is easy, since we addressed it
explicitly in the opinion, but I wasn't sure
whe how much we should say about the other issues
in the case. If you think it ummecessary to
say anything about them, the memorandum could
stop at the end of the first paragraph, adding,
"I therefore will vote to deny the petitiom."

1 did not attempt to m go into the otherissues
in any detall, but thought just to alert the
other Justices to them, in case they wish to
grant on something other than the Gerstein
question,

penny

%L&w?' *A-u«.Luwu_
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RECENT DEVELOPMENTS

PUGH v. RAINWATER: Seotuicatr Ox Toer Prevmvmiary Hrearing

The preliminary hearing® provides a forum for derermining whether
there is probable cause to believe that an accused comwmtted the crime for
which he was arrested? The hearing is adversarial in nature, and the con-
stitntional rights of the accused to assistance of counsel” and cross-examina-
tion of witnesses* are recognized. Despite the assortment of due process
guarantees available to the accosed if the preliminary hearing is held, how-
ever, courty have comsistently ruled thar there is no right to the hearing
iself.* Morcover, it is widely acknowledged that a prior grand jury indict-
ment or the filing of an information® by a prosceutor precludes a prelimi-
nary hearing.™ When an arrestee is demined solely on the basis of an in-
formation, the prosecutor alone has determined the critical issue of probable
cause for arrest and detention.

1 For bricf historical accounts of the bimh and evoludon of the preliminary hearing,
sce Anderson, The Prelewinery Heaving—Better Altermatives or Move of the Same?,
35 Mo. L. Rev, 281, 284-85 (1970); Weinberg & Wenberg, The Congrerrional byvitarion
to Avoid the Prolintinaey Hearimg: An Arnalyets of Section 303 of the Mowirraees Act
of I96F, 67 Mo L. Rev. 1361, 1365-7R (1969); Note, The Prelfnrinary Hearimg—dn
Iaterese Awalysiv, 51 lowa L. Bev. 168, 16567 (1965); Comment, The Prelommary
Exwmination i the Federal Synem: A Propesal for a Rule Change, 116 U, Pa, L, Rev.
1416, 1416-17 (1968) .

2Fen. R. Caa. P. 5, Advitory Committee Notes, reprinted #0 18 USICA. (Supp.
1973); 8 ]. Mooy, Frwear Pescrice 9 S1.02[17 (2d of. 1973),

B Coleman v. Alabama, 392 TS, 1 (1959).

i Pointer v. Texns, 380 115, 400, 403 (1965).

SE.p. United States ex rel. Hughes v, Gault, 271 US, 142, 149 (1926); see Goldshy
v. United States, 160 US. 70, 73 (1895).

EAn informaton 15 a2 formal accusaton droem by the prosecovor and fled with the
eourt after he has derermingd che existence of probable cause.

¥ Cases holding that an indiemmenr precludes a preliminary hearing include Costelln
v. United Swres, 350 US. 359, 363 (1956); Ex parte United Statcs, 287 US. 241, 250
(1932); Robhins v. United Seates, 476 F2d 24, 32 (10ch Cir. 1973); United Stoics v
Mackey, 474 I'2d 55, 56-57 (#ch Gr.), cert, denied, 912 US, M1 (1973)y Unired Saatcs
v. Dorsey, 462 F2d 361, 343 (3nd Gir.}, cort. dewied, 409 U5, B70 (1972); United Sures
v. Harris, 458 F.2d 670, 677-78 (5ch Cir.), cevr. demfed, 400 US. 888 (1972). See Jaben
¥. United Smres, 381 115 214, 220 (1965), The Fedeml Ruoles of Criminzl Procedure
adopt this propositon. Fes. B Cam. P §{e).

Cases: holding or sgpesting thar the filmg of an nformation precludes a preliminary
hearing inclode Barber v, Arkansas, 429 F2d 30, 22 (Rth Cir, 1970); Virgin Islands v
Bolomes, 427 F2d 1135, 1136 (3rd Cir. 1970); United Scates v. Fonk, 412 F.2d 452, 455
(Bth Cir. 1%69); Crump v. Anderson, 352 F2d 649, 656 (D.L. Cir. 1965); Stephens w.
United Srares, 341 F2ud 100, 101 {10ch Cir, 1965); Roddy v. United Scares, 206 F.2d
9, 10 (1ch Gir. 19%61); United Seates v, Pickard, 207 F.2d 472, 474 (9ch Cir. 1953);
The Federsl Rules of Criminal Procedure adapr this view, Fen. R, Ca. T. 5{c).

[ 5401
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In Pugh v. Rainwater® the United States Court of Appeals for the Fifth
Circuir recently declared that holding an arrestee solely on the basis of a
prosecutor’s information is unconstitutional because it denies the accused
his right to a detcrmination of probable cause by a nentral and derached
arbiter, thereby violating the fourth and fourteenth amendments.® While
the case’s immediate impact is limited o proceedings in which an individual
is detained solely on the basis of an informarion, the Fifth Circuir may in-
tend it to be a step towards recognition of the preliminary hearing as a
constitutional right.

When the case was (irst filed in federal district court,!® law enforcement
officials in Dade County, Florida, vsed several different methods to charge an
individual with the commission of a crime. Threc of rthese procedures based
the charge on an information." Because the Florida state courts had re-
peatedly regarded a prosecutor’s information as conclusive on the exstenee
of probable eause, the filing of an informarion rourinely precluded a pre-
liminary hearing."® Under this system, the prosecotor was often the sole
governmental official ro determine the existence of probahle caunse unril

arraignment or perhaps even trial’?

The plaintiffs in Ramwater had been arrested and imprisoned solely vpon
the authority of a prosecuror’s information and had not been afforded a
preliminary hearing after cheir arrest. Claiming a constiturional right o a
preliminary hearing before a judicial officer,!* they brought a class action
on behalf of themselves and others incarcersted in Dade County on the
basis of informations, They sought declaratory relief and an injunction com-
pelling various county officials'® to grant them preliminary hearings. The

8483 F2d 778 (5th Cir), cert. promed b nom, Gersein v. Pugh, ™ 5 Cr. 587
(1973} {No. 73-477).

#4581 F.2d av 78488,

W Pugh v. Rainwater, 332 F. Sapp, 1107 (SD. Fla. 1971}, nated i2 15 Varo. L. Rey,
434 (1972). Larer veders of the disericr courv sppear ac 33 F. Supp. 490 and 357
F. Supp. 1286, Seec note 19 fmfra.

11332 F. Supp. ar 11091 The remmning two procedures involved either a grand
jury or a preliminary hearing and were not ynder mrack. The three informarion pro-
cedures were: (1) the filing of an information bascd om the affidavit of an officer
who wimessed the erime and made 2 warrandess arrest; (2) the Aling of an information
on the basis of an affidavit of an officer who lhad not wimessed the crime bat had
made an investipation; {3) the filmg of an informavion afrer an officer’s mvestigation
bur before the arrest of the sospect. Id.

12E g, Sware ex rel, Hardy v. Blount, 261 So. 24 172, 174 (Fla. 1971).

18483 F2d ot 780, 781 & nB I an arrestee was unahle or onwilling o furmish
Bail, he could be imprisoned for a5 long a5 thirty deys before a judicial officer had any
contact with his case. Id.

14 The plaintiffs alleged violatons of 42 USC. § 1983 {1970}, and federal jursdiction
was prounded in 28 USC. § 1343(3) (1970).

15 The defendants included the sheriff, police chiefs, the state’s arromey, jostices of
the peace, and judges of rhe small claims courm, 332 F. Sopp. ar 1109,
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itrict court, after deciding that s ncutral and detached arbiter must
omptly determine the existence of probable cause and that the prosecur-
r armorney was oot neatral and detached, held that in informarion cases,
: fourth and fourteenth amendments require a prefominary hearing.'
e court ordered the appropriate Dade County officials to give the plain-
fs preliminary hearings.'?

Dn appeal, the Fifth Circwt affirmed.™  Although Supreme Courr cases
d conclusively established thar a preliminary hearing is not required prior
an arrest™ or the filing of an informanon,® the court of appeals regarded
z question of whether the Constitution requires a subsequent judicial find-
r of probahle cause as unsettled® Morcaver, the court distinguished
nditions existing before and after an arrest. Before arrest a probahle cause
aring would place a heavy burden on the state, since delay mighr give
= secused an opportunity to escape apprehension altogether, After an
est, however, when the accused is in cnstody, the court saw no danger

O Jd, ar 111314,

TId. ar 1115, The disttict-court alse ordersd the officials o submit a plan for pro-
iy o prelimmary hearing in all cases prosceowed by informacion: Id. ac 1116, The
called Purdy Plan, submicted by Sheriff Purdy of Dade County, was ageepred by the
wt. Pugh v. Ramwater, 336 F. Sopp. 490 (812 Fla. 1972). The Fifth Circuir stayed
plac’s implementacon o allow Dade County's judiciary to establish a plan, but
o anthorized implementadon of the Purdy Plan. 483 F.2d ot 779, After the Florida
weme Conrt ssued awended mules of criminal procedure, the district court found
main aspeces of the new rules mvalid. Pugh v. Rainwarer, 355 F. Sapp. 1286 (510,
19723,
BThe circuit court refused vo hold chag the distriet const should have abstained
the basis of Younger v. Harris, 401 U5, 37 (1971). Stenng thot Foweger applics
¥ when the plaintiffs seelt (o enjoin a state procecding “ar jueh,” the courr noed
t the Refrwater plainiffs were secking relicf not agsines die prosecurion iself, bat
insy -the practice of permitting the prosecutor to be the sole judge of probable
ise. 483 F2d ar T81-82. The court noted thar if rhe plainiffs were barred from
king reliel, no romedy would exist, Precral inesrceration would end at the tme
wisl, and their claim to a preliminary hearng wonld be mooted by cither con-
ton of acquitral. Id. ac 782.
B Ocampo v. United Seatcs, 234 TS, 91 (1914).
O Lecm Woon v, Oregon, 220 175, 586 (1913).
"482 F2d ar 784. While the Supreme Court has never held whint o prefiminary
ring & not required after the filing of a0 informanon, in Coswello v. United Seates,
U5 350 (19550, Justice Black stared thar such is che case:
An indictment returned by a legally constitured and unbissed grand jury, like
an imformation drewn by the prosecuror, if valid on i face, B encogh o call
for el of the charpe on the merits. The Fifth Amendmen: requires nothing
more.

ar 363 {emphasis added). Many sttes requirg char the prelimindry hearing be held
or to the filing of an mformaton. See Mo, eitiaion of Prosecution By Informe-
s=Lezve of Ceurt or Preliminary Examivation, 25 Moy, L. Rev. 135, 13637 & n3S
63l
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of losing him before a probable cause hearing could he held®® and found
that no strong interest of the state justified denial of a preliminary hearing.

In ruling thar Florida prosecutors were not sufficiently derached to
decide when probable cause exists, the coort relied on several Supreme Court
cases stressing the im e of mot entungling prosecutorial and judicial
functions.®* In Coslidge v. Newo Haompshire®* the Supreme Court invalidarcd
a search warrant issued by the state’s Artorney General, who was also the
chief investigator and prosecutor in the case. The Court held, in Morrissey
v. Brewer ® that someone not directly involved in the case must determine
whether there is probable cause to helieve that an individual has violated the
conditions of his parole before the parole ean be revoked. The circuit court
alsn cited Shadwick v. Tampa,™ in which the Supreme Court reaffirmed its
adherence to the principle thar arrest warrants must be hased on inferences
of probable cause drawn by a neutral and detached magistrare rather than
by an officer engaged in the competitive enterprise of ferreting out crime.®

The court brushed aside prior Fifth Circuit cases®™ holding that there is no
constitutional right to a preliminary hearing. These cases were limited by
noting that they simply establish that failure to afford a preliminary hearing
will not vitiate a conviction.® The cowrt emphasized that the plaintiffs were

2403 F2d ac T4

#3The coarr used recent Supreme Court preeedent to overcome dicnam in Ocampo
w. United Seares, 234 175, 91 (1914), indicaring that the prosccutor is a proper person
to derermine probable cinse:

It is insisced thar the finding of probable causc is 8 judicial act, and cannot
y be delepared to the prosecoting sttorney. We think, however, thar it
# ertoneons to regard this function . . , a5 being judicial in the proper sense.
There i5 no definite adjudicadon. A finding thar there is no probable cause is
not equivalent toan ﬂ.l:l{'l.‘ﬁttﬂl, but only entites the accused o his liberty for the
present, Inﬁnﬁal:m subject to reacrest. , . . [S]ince . . . the same act . . - does
a0t prescribe “probable cause” shall be' determined, it is, in out ommon, as
permissible for dhe loeal legistarure to confide this dury to a prosecating officer
a5 fo enfrust it to  justice of the peace.
Id. at 100-1.

a3 U8, M3 (19715,

=408 TS, 471 (1972).

2 407 U5, 345 (1972),

27 [, ar 350,

28 F,g., Bochannon v, Wainwnighe, 474 T2d 1006 (Sth Cir. 1973); Yackzon v. Smitch,
435 F2d 1284 (Sch Cir. 1970}, cers. demied, 402 US, ™47 (1971); Scarbrough v, Ducton,
301 F24d 6 (5th Cir, 19%68) .

26 483 F.2d ac 78687, While the coarr's distinerion of its prior cases is for the most
part valid, in Kerr v. Dutton, 393 F2d 79 (5th Cir. 1968}, the Fifth Circuir wrote in a
foomore: “As a general ke rhere is no constiturional right to  preliminary hearmg
prior to mdicoment or trial” Id. at 80 n? (emphasis added), This statement seems
broad enoogh 1o include sinmtions where pretrial confinement 5 ongoing. See abso
United States v. Harris, 458 F2d 670, &77-78 (Sth Cic.), cere. demicd, 409 US. 888

(1972).
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nging only the validity of their. present confinement, an issue on which
was no controlling precedent.
‘mwater’s holding that probable cause must be derermined by a neutral
letached arbiter, and thar the prosecutor does not qualif:.r as such, rests
tm ground. Tn Shadwick, for example, an arrest warrant issued by a
clerk was challenged hecause it was not issued by a judicial officer.
Supreme Court rejected this attack, stating that the only requirements
ficial who issues a warrant must meet arc neutrality and the capacity
stermine whether probable cause exists. In the course of concluding
the clerk passed these tests, Justice Powell cited “the now accepred
that someone independent of the police and prosecution must determine
ahle canse,” #
the prosecuting artomey cannot constitutionally determine probable
: far an arrest or search warrane, he should not he constitutionally
sle of precluding a preliminary hearing, particularly when an indi-
il is arrested and detained withour a warrant. 1f filing an information
preclude a preliminary hearing, the prosecutor can single-handedly
ct the arrestee to pretrial incarceranion and the embarrassment and
nse of trial. The decision to restrict an ndividual’s freedom so signifi-
y should nor be made exclusively by the prosecutor.
ad narrowly, Rainwater docs not squarcly create a due process night
preliminary hearing. Rather, the court applied a principle long recog-
| in the issuance of warrants: to be an effective safeguard, probable
- must be determined by an individual not involved in law enforcement.
e the cases the court cited establish thar probable cause must be de-
i by a neurral and detached arbiter, they do not compel the conclusion
the determination of probable cause must be made in a preliminary
ng. For example, if a grand jury returns an indicoment before or after
t or 4 neutral and detached officer issues an arrcst warmant before or
arrest and prior to the filing of an informaticn, it would scem thar the
tee has had a derermination of probable cause by a neutral and de-
d arbiter, despite the ex parte nature of the proceeding. In shore,
ed that probable cause must be determined by a neutral and detached
er, why must the determination be made m a preliminary hearing?
ing in the fourth amendmenr dictates that probable cause must be
mined in an gdversarial proceeding.® Becavse the fourth amendment’s
rement of neurral and detached derermination of probable cause is

07 U5, ac 348,

fie issbance of search or areest warranes s alimost necessarily an ex parte pro-

g, Requiring sdversary hearings om the ssamence of » warrant wonld canse the

harm thar reguiring & warmant secks co prevenr: unjustified interference with

5" fives. Alo, adversary hearings could mmake the warmane useless if obiined,
e et Lo s e deerenrtion of inctiminating evidence,
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satisfied by ex parte proceedings, rhat amendment is not a useful rool for
fashioning a consticutional right to a prelimimary hearing.

The proper implement for fashioning a right to a preliminary hearing
on the state level s the due process clanse of the fourreenth amendment.
Close analysis of Raimoater reveals char the court may have been laying the
foundation for future recognition of such a right. Analogizing to civil cases
requiring a hearing before persons can be deprived of property, the court
stated:

Incarcerarion of an unoried defendant for up to a month without eny
scrutiny by a judicial officer of the basis for this incareeration is far
more odious to a sense of justice than the temporary deprivadon of
pru‘fert}r without a hearing. Yer the Supreme Court has repearedly
held that such deprivations of property are impermissible.™

The court’s reference to Supreme Courr cases which require adversary
hearings prior to deprivation of property highlights a constimtional
anomaly. An individual’s property may not be taken from him wirhour a
hearing, yet his personal freedom may. The Fifth Circuit’s statement that
an individual should not be incarcerated withour an opportunity to be
heard™ rejects this anomaly and goes beyond holding that an arrestee fac-
ing pretrial incarceration has a right to a detenmination of probable cause by
a neutral and detached arbicer.

Although there appears to be no federal case which holds that, as a marter
of duc process, an accused is cntitled to an adversarial hearing prior ro in-
carceration for any significant length of time, prior cases indicare that such
a right ought to exist. In Goldberg v, Kelly™ the Supreme Court seated:

The extent to which procedura) due process must be afforded rhe re-
cipient is influenced by the extent to which he may he “condemned to
suffer grievous loss™ . . . and depends upon whether the recipient’s in-
terest in avoiding that loss ourweighs the governmental interest in
summary adjudication.®

Further, the Courr stated that the opporturity to be heard™ and the nght

2483 F.2d ar 787. The Supreme Court cases cited by the coure were Fuontes w.
Shevin, 407 US. 67 (1972); Saanley w. Miinoks, 405 US. 645 (1972); Bell v. Burson, 42
LS §27 (1971); Wisconsin v. Constantinean, 400 US, 433 (1971); Guldberg v. Kelly,
397 1S 754 (1970} Saiadach v. Famfly Fimance Carp., 398 US. 137 (1%69),

# “We belicve the right to a preliminary probable cause hearing before 3 defendant
i sabjected to preerial incarceration is . .. ewengal to due proces. .. " 483 Fad ar
789

307 (15 254 (19040],

34, nr 262-63,

W I d ar AT,
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to confront and cross-cxamine adverse wirnesses are fundamental to the
concepr of due process.™

A case cited by the Fifth Circuit supports the proposition that doc process
requires an adversarial preliminary hearing. Tn Mormissey v. Brewer™ the
plaintiff had been accused of violating parole rules and had been retnrned to
prison without a hearing, The Supreme Courr held that hecause reincar-
ceration constituted a grievous loss, the parolee was entitled to a hearing
before someane not directly involved in the case to determine whether there
was probable cause to helieve that the parolee had violated the conditions
of his release.™ Although arrest and search warrant procedures are ex parte
in namre, the Court in Morrissey required an adversary hearing. The reason-
ing that incarceration is a grievous loss and thar due process requires a
hearing before a neutral arbiter seems equally applicable to the situation
involved in Ruinwater,

The preliminary hearing may provide the accused significantly more
protection than other methods of determining probable cause. The Fifth
Circuit’s opinion in Raimwater cived statistical data indicating that replacing
the information system in Dade Counry with hearings hefore a magistrare
had significantly reduced felony caseloads® The advantage that the pre-
liminary hearing enjoys over an information, replacing a perhaps over-
zealous prosccutor with a presumptively nentral magistrate, is absent if the
hearing is compared to 2 grand jury proceeding. The grand jury is presumed
to be impartial; although it has been labelled a mere rubberstamp for the
prosecutor,? the same criticism is made of magistrates*® The chief ad-
vantage of the preliminary hearing over a grand jury proceeding is thar the
hearing it adversarial, while the accused has no right to appear. before the
grand jury, Addinonally, in a preliminary hearing the accused has the
benefit of counscl, the right to cross-examine adverse witnesses, and the op-
portumity to present his own case, In this country at least, this procedure is

81 Id. ar 269,

BE 40R LS. 471 (1972).

¥ Id. & 485,

283 Fad ar 787.

41 5ee Ploscowe & Spicro, The Prosecming Artormey’s Office and the Comrel of
Organized Crime, m 2 Marvvas vor Peomcores ATroesess 318 (M, Ploscows ed
1956).

21n L. Owrip, Cusaar Procenrme smona Armsst o Areear (1947), the authar
Btares:

Magistrares and justices of the peace are . . . ignorant of the law as compared
with the pmmcnl!or. Hence they are more Iilm:hrlggnbc dominated and overridden
by che than they are to exercise an effectve checking influence, A
better k than a2 wesk preliminary examination is the jury.

Id. ot 75. See gewevally W. LaFave, Amspsr—Tre Dension To [TAKE A SUSFECT NTD
Crozeoov 35-36 (1965); Toe Caslrenee oF Crme % 4 Free Socery, A Reeosr BY TIE
FPresioexet’s Comnpasmion on Law Erorousest asp Apvoasmamon of  Jusice 130
(19%67); Weinberg & Weinberg, mmpra note 1, st 137172 & nnd8-56
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presumptively the most effective method of determining truch. '

There are additional benefits derived from the use of the preliminary
hearing. The prosecutor can use it to test the substance of a case hefore ex-
pending additional time and effort or to preserve the testimony of potential
witnesses prior to rigl** The accused pains an oppormuaity to avoid a
potentially unnceessary trial and a chance to discover elements of the prose-
cution's case. Because oppertunities for discovery in criminal cases are ordi-
narily very limited,® hoth courts®® and commentators'” have suggested
further wutilization and expansion of the preliminary hearing. Although the
preliminary hearing is a poor vehicle for discovery,*® unless the criminal
discovery rules of a jurisdiction have been libemlized® any procedure
which reduces epportunities for unfair surprise ar trial seems desirable.

While the Fifch Circuit may be moving towards a declaration that there
is a constitutional right te a preliminary hearing before imprisonment,
progress is likely to be slow because of strong contrary authonty. There Is
Supreme Court language indicating thar there is no constitutional right to a
preliminary hearing at any time.* Many circuit courts have also stated that
there is no due process right to a prelimimary hearing regardless of when it is
requested.® Other cases imphiedly state the identical proposition by holding
that a grand jory mdictment or an information preclude a preliminary

41 For a soong argnment that the preliminary hearing 15 8 more effective screening
device than prand jury proceedings, see Weinherg & Weinberg, supra note 1, ar 1379-84,

44 Spe Nore, The Prelimsinmy Hewrtng—dAn Interest Analysis, supre note 1, ar 173-74,
For a diseusion of the effectiveness of the preliminary hearing m serving these jn-
teress, see Noee, Constinagional Right to Cowmsel ot the Preliminary Hearing, 15 Dhex,
L. Bev, 143, 15665 (1970).

# See, e, Fe, R Caoa. P 16,

48 Spe Colesnan v. Alsbama, 399 US. 1 (1970); Blue v. United States, 342 F2d 8%,
1 (D.C. Cir. 19%64), cert. denied, 380 TS, 944 (1945); United Seares ex rel. Wheeler
v. Flood, 269 F. Supp. 194, 1% (EDNY. 1967). Bez see United States v. Conway,
415 F24 158, 161 (3rd Cir. 1969); Sciortino v. Zampano, 385 F2d 132, 134 (2d Gir,
1967), cert. demied, 390 US. 906 (1968); Crump v. Andersom, 352 F2d 649, 654 (DL
Cir. 1965). For a general discussion of judicial decisions considering the functions of
the prelintinary bearing, see Weinberg & Weinberg, muprs nore 1, at 1374-7H.

TR g, Twe Presinent's Cosonrenon on Law ENFoRCEMENT AND ADMINISTRATION OF
Jusmice, Tasx Force Resawr: Tue Couwrs 143 (1967); Anderson, mpra oote 1, st 288;
Nate, Prelimingry Hemring e the District of Columbio—An Emerging Discovery De-
wice, 56 Geo. L. J. 191 (1%67); Now, The Prelintnary Hearing—An Interent Analysis,
Fupra note 1, @ 176-80,

4B Bew sourpes cited note 44 sufra.

4% Chief Justice RBurger has cxpressed a preference for this course. Ser Coleman v.
Alshama, 399 US5. 1, 25 (1970} (Borger, C.J., dissenting).

%0 [Inited Seares ez rel. Hughes v, Gault, 271 US. 142, 149 (1926).

Bl E r Robhbins v. United Sures, 476 F2d 26, 32 (10th Cir. 1971); Barber v. Arkan-
gas, 429 F.2d 20, 27 (8th Cir. 1970); Walker v. Rodgers, 389 F2d 961 (D.C. Cir. 1968);
Beioeting v. Zampano, 335 F2d 132, 134 (2d Cir. 1967), ¢ert. dermed, 390 US. 906 (1968);
Dillard w. Bomar, 34 F24d 789, 798 (&h Cir.), sert. demigd, 382 US. 883 (1965); Odell
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aearing.® The Federal Rules of Criminal Procedure provide for a prelimi-
1ary hearing only if it precedes the issuance of an indictment or the filing
of an information,™

A primary ohsmacle ro establishing a constitutional right to a preliminary
hearing is the fifth amendment, which explicitly requires indictment or
presentment by a grand jury in cases involving capitl or ocherwise infamous
crimes™ Althongh the grand jory hes been severely criticized because its
chamcteristic secrecy and the ex parte nature of its proceedings provide
lirde procedural protection for the sccused® the fifth amendment makes it
anomalous to hold that an adversarial preliminary hearing is always required
ro satsfy due process.™ A constitutional right to a preliminary
would protect an accused by serving as a check on grand jury findings, but
this sort of quasi-appellate review would result in a wasteful duplication of
effort, Morcover, it is by no means clear that a magistrare would have the
power to undermine the grand jury's constitutional role by negating its
finding of probahle cause5

v. Burke, 281 F2d 782, 786 (7ch Cir. 1960), cert. demicd, 364 US. 875 (1960}, 371 US.
D3 (1963).

B2 Soe cases cited note 7 mupra,

53 Fen. B. G, P. 5(c).

B4 LS. Consy. amend. V provides in pare;

No person shall be held o answer for a capital, or otherwize infsmous cranc,
unless gn prosencment of indicomenr of 2 Grand Jury. . . .
Any offense punishable by imprisonment for a term of greater than one year is an
infamous erime within the meaning of the fifth amendment. See Fen. R, Caip. P. 7(a),
Advisory Committee Notes, reprinted fn 18 US.CA. (1968),

8 In Note, An Exarnination of the Grand Jury iz New York, ¥ Cowun JL. & Soa.

Pros. B8 (1966), Dexn Paulsen & quoted as saying:
[Thel [glrand jury is 2 poor comstruct for prorection of the accused and there
is little difference between its fion and @ investigation.
Id. ar 90 n.20. Ses alse Amrell, The Modern Gromd Jury: Bemighted Supergovernmene,
1 ABAL 153 (1965). For commentary ing a contrary view sce Desion, From
Indicoment to Informetion—[mplications of the Shift, 42 Yur LJ. 153 (1932); Hall
Amtlysis of Criticlon of the Grend fury, 22 ], Co. LC. & PS: 692 (1931).

% In two cases, both juvenile conrt proccedings, the United States Court of Appeals
for the District of Colunibia has held thav the Constitution requires a preliminary
hearing. Brown v. Faunderoy, 442 F2d 838 (D.C, Cir. 1971); Cooley v. Stone, 414
F1d 1213 (D.C. Gir. 1%9). In neither case was the issue of whether an indictment
ohviates the oeed for 3 preliminery hearing before the courr. Rather, the cases con-
sidered the need for 3 judicial determimation of probable cause withour the necessiny
of deciding whether a grand jury proceeding would eliminate this requirement, In
Blue v. Unired Scaves, 342 F.2d 8% (DLC. Cir. 1964), cere. denivd, 380 US. 94 (1965),
the Dtrict of Columbia Clreuit held that 2n intervening indictment did not necesarily
preclude o preliminary heating, However, the decision was grounded in whar the
erdmhecmgmmﬂ policy i expressed in a seature applicable only vo

£ et
U“E‘;ui-u'rﬁnn v. Zampano, 385 F2d 132 (2d G, 1967), cert. dewied, 390 US. 906:

W6l)
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Raimmpater did not constitutionalize the adversarial preliminary hearing
but, if affirmed by the Supreme Court, will require abolition of informagion
systems in which the prosecutor alone certifies the existence of probable
cause. This would undouhtedly cause wider utilization of the preliminary
hearing, particularly in those jurisdictions which do not employ grand juries.

Although the Rairwarer court did not advert to the Federal Rules of
Criminal Procedore, the case impliedly renders portions of them constira-
tionally suspect, since in certain circomstances the Rules allow an individual
to be proceeded against by information alene. Under Rule 5{a) an officer
muaking an arrest with or without a warrant is required to bring the arrestec
before a federal magistrate without unreasonable delay®* This first pro-
ceeding is called the initial appearance and must be distinguished from the
preliminary examination® which is the subject of Rule 5.1. Normally rio
determination of prohable cause is made ar che iniral appearance,” bur the
accused is informed of his right to a preliminary examination.® If the pres
liminary examination is not waived by the arrestee, the magistrate must
schedule 2 hearing.™ Rule 5(c) provides, however, thar if an information
is filed or the defendant is indicted before the date of the hearing, the pre-
liminary examination will not be held®™ Since Rule 7(a)™ authorizes

A post-indicoment  prelininary  cxamination would be an empty cinal, a5 the
government’s borden of showing probable cause would be mer merely by offer-
ing the indictment. Even if the commissioner disagresd with the prand jury, he
could oot undermine the sutharity of its. finding.

385 Fad ar 133, Accord, United Stares v, Hinkle, 307 F. Supp. 117, 120 (DD.C, 15969},
5 Fen, R. Catmt. P 5(n). \
8 The Federal Hules use the term “preliminury examiination™ instead of “prefimi-

nary hearing.” There is no difference in meaning,

%0 Althoogh it & possible o hold a preliminary cxaminarion ar the dme of the inital
appearance, ordinarily counsel need tme o prepare for the preliminary examinarion,
and 3 separarc date js set. U'an, R Cepm, P 5, Advisory Committee Notes to 1972
Amendments, reprinted fy 18 US.CA. (Sopp. 19/3). For an argument thar the pre-
liminary examination shonld be held at the time of the iniral appearance sce Note,
Probable Cawge ar the Imitial Appesronce in Warrantless Arvers, 45 8. Caw. L. Rav,
1128 (1972).

81 Fep. K. Crrst. P 5(c).

02 Id.

% Fen, R. Cuni. P, §{c) provides in pertinent part: -

A defendant 3 entitled o 3 preliminary  examinatpn, wnless waived, when
charged with an offense, other than a peny offense, which is © be mied by 2
judge of the disrrice court. . . . If the defendant does not walve the prelimimacy
examination, the magistrare shall schedule a Prl:lim‘ cramination. . . .
|Pltovided, however, that the iminary exammarion oot be held if the
defendane is indicted or if 20 wformaton againse the defendant &5 filed m dis
trict court before the date ser for the preliminary exmmination,

#HFem B. Comm. P. 7{a} starcs:

An offense which may be punished by death shall be I::_E“:m‘l by indictment,

An offense which hc!ﬂ.mﬁedhwgm a term exceed o
yﬂrnrnthnrdhws hewjf byhdicunr.n:nr,ifinditil

¥



50 Virgimia Low Review

srosecution by information when an accused faces slight penalties or when
adictment by grand jury 15 waived, some individuals mav never have
srobable canse determined by a neurral party despive their having requested
1 preliminary examination.®™ Asuming that these persons have been unahle
o sccure release by meeting the requirements of the federal bail provisions,*
his svsrem seems distinguishable from the Florida system struck down in
Rarpater only hecause, absent waiver of indictment by an arrestee, it may
we nsed to prosecure only minor offenders. Since a primary evil caused by
ack of a nentral determination of probable cause is pretrial incarceration ™
here seems to be no basis for effording less procedursl protection for those
ecnsed of less serions offenses ™

The Rairwater decision highlights the inconsistency arising from constiru-
ional protection of the right to a hearing before deprivation of property
ind the simultancons failure to goarantee such a hearing to one accused of
rime, The fact that the Federal Rules of Criminal Procedure result m un-
crutinized incarceration in certain cases points out the need for 2 recxami-
wtion of pre-trial procedures. The Raimwater court’s emphasis of the pre-
iminary hearing’s role is a significant step in the direction of fairer treatment
or those accused of crime,

waived, it may be prosecuied information. Aoy other offense may be prose-
cuted by mﬂfcu-m:r?t or by m?gnmhm An mfo!:maunn may be Elj’:rd without
keave of conrr,

5 With respect to the person who waives his right to an idictment by a grand jury,
his resulr docs not seem unreasonable, since he has once rejected an oppormmity w
mve probable cause deterniined by s neurral parry.

o818 LLS.C. 5 3148, 3146-99 (1970).

87 The decision in Rafpwater and the order o grane preliminary hearings applicd
why to individuals acmally incareerared on the basis of informatons. 483 F.2d at 789,
Jowever, persous freed upon posting 2 bond should also be afforded a hearing before

neutral arbiter, sinee they must undergo the expense and fnconvenience of preparing
0 defend sgainse a criminal charge. CF. Hemsley v, Municipal Court, 411 U5 345
1973} {restrainrs en an individoal who was relessed on his own recognizance pending
ppedd of a nisdemeanor convicton comstitnted costody for the purpeses of federal
abeas corpus).

B8 In considering the amended Florida Rules of Criminal Provedure, see note 19
pprg, end testing them against i holding, the Rafewnter court determined that Flor-
1a's avempt o deny & preliminary. hearing o misdemeanants was impermissible. Rely-
3g In part on Argrringer v. Hamlin, 407 US. 25 (1972}, which cxiended the right
» court-appointed counsel to all individuals charged with an offense punishable by
nprisonment, the court steed: “In short, the offenss charged is irrelevane o the man
warcerated prior w il | 7 483 F2d ar 759

Further dealing with Florida's amended rales, the court did not find je necesary
ecide whether the Tapse of us Jong as sie days bevweern amrest and prelimimary hear-
ig permited by che Florida Rules violsted due process. Id. ar 788. The cowrr did,
owever, strike down g5 vielative of the equal protecron clause, a provision which
rould have allowed the preliminary hearing to be delayed several days in cases o~
plving aifenses punishable by death or life imprisooment, Id, ar 7E0-90.

ROOKS RECEIVED

Just Asout Everveopy vs. Howano Hucnrs. By David B, Tinnin, Gar-
den City; Doubleday & Company, Inc., 1973, Pp. xi, 462. §10.00. Fuise
Abour Fyerybody vs. Howard Hughes has much of the same appeal that
characterizes [oseph Golden'’s The Superlwyers: a chance for mere mortals
to obtain a glimpse of the gods. In this case, however, the gods are not the
denivens of Farragot Square, but rather Howard Hughes, the management
of Trans World Airlines, 2 large part of the Wall Street financial com-
munity, and, of course, some very skillful lawyers. Although an ene level
the boak is an inside view of the fight for control of TWA, its major inrerest
lies in Mr, Tinmin's grasp of the nature of a corporate power struggle and
the strategies it engenders, Every stage of the linigation is interwoven with
external facts and the objectives of the protagonists to produce an infriguing
picture of the function of the legal process in resolving private disputes and
the way in which privare parties manipulate the machinery of that process to
achieve their goals. The reader's interest in the merits of the actmal case is
quickly subsumed by his interest in the way one litigates such @ suit, In this
regard it is important to note that the primary emphasis is on swategy as
such, rather than rthe substantive law of antitrust lidgation, While a fami-
Jiarity with the law lends a deeper appreciation of the book, it is written in
such a way that the layman can appreciate the author’s achieyement.

Pupire Interest Anvocaey: Materiars vor Crmnicarl Leear Foucatio.
By Michacl Meltsner and Philip G. Schrag. Boston: Licde, Brown and
Company, 1974. Pp. xii, 418. Responding to legal education’s increased
emphasis on clinical law programs and courses dealing with the development
of advocacy skills, the authors have compiled an impressive set of materials
for the use of law professors and students involved in these areas. Since the
focus of the volume is on public interest law, the hook not only is highly
feadable bur also provides insights and guidanece into the peculiar problems
of this sort of practice. The authors have divided the materisls into three
major parts. The first, entitled “The Practice of Public Tnterest Law,”

timarily contains excerpts from articles concerned with such problems as
caseload and political constraints on public interest practice, the exrent of
the lawyer’s cffectiveness, and types of institutional organization appro-
priate for public interest advocacy. Parr 11 deals with public interest ad-
vocacy techniques and includes chapters on planning a test case (focusing
on Fuentes v. Shevin), interviewing clients, drafting, counseling, negotiation,
and examination of witnesses, The hook closes with rwo case studies which
dramatize the challenges encountered throughout the varions stages of liiga-
tion. The anthors also pose a myriad of provocative questions about the at-
torneys’ tactics and straregy.

[ 5511
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Mu, JUSTICE STEWART, CONCUrring,

I coneur in Parts I and II of the Court’s opinion, since
the Constitution clearly requires at least a timely judicial
determination of probable cause as & prerequisite to pre-
trial detention, Because Florida does not provide all
defendants in” custody pending trial with a fair and reli-
able determipation of probable cause for their detention,
the respondents and the members of the class they repre-
sent are entitled to declaratory and injunctive relief,

Having determined that Florida's current pretrial de-
tention procedures are constitutionally inadequate, T think
it is unnecessary to go further. I would not, therefore, in
the abstract, either attempt to define the minimal pro-
cedural safeguards that must be accorded to inearceraied
suspects awaiting trial or to specify those procedural pro-
tections that are not constitutionally necessary.

It is the prerogative of each State in the first instance
to develop pretrial procedures that provide defendants in
pretrial custody with the fair and reliable determination
of probable eause for detention required by the Consti-
tution. Cf. Morrizssey v, Brewer, 408 1. 8. 471, 488. The
constitutionality of any particular method for determin-
ing probable cuuse ean be properly decided only by eval-
uating a State’s pretrial procedures g8 a whole, not by

Jl-.——é-d.-v/

I R



T3-47T—CONCTUR
2 GERSTEIN v PUGH

isolating a particular part of its total system. As the
Clourt recognizes, great diversity éxists among the proce-
dures employed by the Stategs in this aspect of their erimi-
nal justice systems, -~ Ante, at slip op. 22

There will be adequate opportunity to evaluate in an
appropriate future case the constitutionality of any new
procedures that may be adopted by Florida in response
to the Court's judgment today holding that Florida's
present procedures are constitutionally inadequate.
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Ma. Joarice Brewarr, with whom Mg. Justice Dova-
148, Mg, JusTice BaenyaN, anp Mg, Jusricr MarsmALL
join, concurmring,

A
Clex o {

I concur in Parts I and IT of the Court’s opinion, sinee
the Constitution clearly requires at least a timely judicial
determination of probable cause as a prerequisite to pre-
trial detention. Because Florida does not provide all
defendants in custody pending trial with a fair and reli-
able determination of probable cause for their detention,
the respondents and the members of the class they repre-
gent are entitled to declaratory and injunctive relief.

Having determined that Florida's current pretrial de-
tention procedures are constitutionally inadequate, T think
it is unnecessary to go further by way of dicta. In par-

brwes o

A

e Coivee
J-w,,Mﬂ

”7/9%:&‘/2-.4-(--&-&_

ticular, I would not, in the abetract, attempt to apecify (\"'J
those procedural protections that constitutionally need ,_,;Lo
not be accorded incarcerated suspects awaiting trial, Uj-"' W

W}Lﬂ“‘/

Specifically, 1 see no need in this case for the Court to #W
say that the Clonstitution extends less procedural protec- e
tion to an imprisoned human being than 1t required to W
test the propriety of garnisheeing a commercial bank ae-
count, North Georgig Fimishing, Inc. v. Di-Chem, Inc.,

— ], 8, —; the custody of a refrigerator, Mitchell v, ' dfﬂ'b
\ “Jet F - oj

g o
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W. T. Grant Co., 416 U, 8. 600; the temporary suspension
of a public school studént, Gross v. Lopes, — U. 8. —;
or the sugpension of a driver’s license, Bell v. Burson, 402
U. B. 535, Although it may be true that the Fourth
Amendment’s “balance between individual and public
interests always has been thought to define the ‘process
that is due’ for seizures of person or property in eriminal
oases” ante, pp. 21-22, n, 7, this case does not involve
an initial arrest, but rather the continuing ineareeration
of a pregumptively innocent person. Accordingly, I can-
not join the Court’s effort to foreclose any claim that the
traditional requirements of constitutional due process are
applicable in the context of pretrial detention.

It is the prerogative of each State in the first instance
to develop pretrial procedures that provide defendants in
pretrial custody with the fair and reliable determination
of probable cause for detention required by the Consti-
tution. Cf. Morrissey v. Brewer, 408 1. 8,471,488, The
constitutionality of any particular method for determin-
ing probable cause can be properly decided n&!xb eval-

ting a State’s pretrial procedures as & whole, not by
isolating a particular of i tem, As the
ourt recognizes, great diversity exists among the proce-
dures employed by the States in thiz aspect of their crimi-
nal justice systema. Ante, at slip op. 20.

o
There will be adequate opportunity to evaluate in an ;m 5“’4 /

appropriate future case the constitutionality of any new
procedures that may be adopted by Florida in response
to the Court’s judgment today holding that Florida’s
present procedures are constitutionally inadequate.

o

gt



Thes

Jrjf

o niP t

Ifpfss <£f17j/3 No. /3-4// Gerstein v. g1l W
This case involves the Florida procedure/where an
arrest is made without a warrant, as—ie—usually—the
caser—-Sn=Rhorita, e suspect may then be charge '
upon information by the prosecuting attormey, /.md held
in jail/pending the other steps in the criminal process,
e.g., a hai_];}:!aarlng, arraignment m:i trial, :Fﬁ,_
We hold,htﬁ the
/?;;bab};:&én standing almeﬁs n_ai_: sufficient to
Justify detention pending trial. Rather, the Fourth
Amendment requiree/a fair and reliable determination
of probable naus%s a condition to any significant
pretrial restraint on liberty. Moreover, this
determination must be made by a judicial officer

———.

promptly after arrest.

But we &nkr{;;;:ctjpt respondent's argument /that
a full adversary hearing - with counsel, confrontation
and cross examination of witnesses - 1s required by
the Constitution. The determination of probable cause

for detention/is merely the first stage in the elaborate

oy t«m—e 1 e42 N et

/7

o ';.-I ,’.{41'{"--_{

r



| 2s

eriminal justice aystenyéesigned to safeguard the

rights of those accused of criminal conduct. At this

initial stage, we think & mini-trial is not reg ired G"‘%
inalies - 1

nn%&is not necessarily in the interesﬁ/%f either the
suspect or society.
Accordingly, and for the reasons more fully set

forth in our opinion we affirm in part and reverse

’
in par%/éhz decision in this case by the Court of

Appeals for the Fifth Circuit, G |
PP % A

Mr, Justice Stewart has filed a/concurring opinion,

N ——

in which Justices Douglas, Brennan and Marshall have
joined,
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Supreme Qourt of the Huited Stutes
Washington, B. ¢ 20543

CHAMBERS OF
JUSTICE BEYRON R WHITE

January 10, 1975

Re: No., 73=477 - Gerstein v. Pugh

Dear Lewis:
Please join me in your circulation of
today.
Sincerely,

/1

it e

Mr. Justice Powell

Coples to Conference



Supreme Qonrt of the Hrrited Stutm
Washington, B. ¢. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

January 14, 1975

Re: No. 73-477 - Gerstein v. Pugh

Dear Lewis:
Please join me.

Sincerely,

Eiff{’

F

Mr. Juatice Powell

Coplies to the Conference

A



Supreme Qonrt of Hye Muited States o, L7z, C
Washington, B. (. 20543 '

CHAMBERS OF
JUSTICE HARRY A, BLACKMUN

ot

January 15, 1975

Re: No, 73-477 - Gerstein v. Pugh

Dear Lawis:

Would there be any point in adding, at the end of
footnote 2 on page 2, a phrase such as '""See note 20, post,

"2 When I first read footnote 2, I wondered whether
there was an inference that if the described procedure had
been challenged, there might be a chance of success. Foot-
note 20 provides an answer to this and prompis me to suggest
the addition to footnote 2,

Sincerely,
A1

Mr, Justice Powell



CHAMBERS OF

Supreme Gourt of thr'ﬁmﬂ.qh;as
Washington, B, 4. 20843

JUBSTICE HARRY 4 BLACKMLUN

January 15, 1975

Re: No, 74-477 - Gerstein v, Pugh

Dear Lewis:

M=z,

cC;

Please join me.

Sincerely,

‘)V\

Justice Powell

The Conference

\ /
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Supreme Qonrt of e Vinited States
Baslingtor, B. €. 20543

CHAMBERD OF
SUSTICE Wha, J, BREMMNAN, JR.

January 16, 1975

RE: No. 73-477 Gerstein v. Pugh

Dear Potter:
Please join me in your concurring opinion

in the above.

Sincerely,

Mr, Justice Stewart

cc: The Conference



Supreme Yourt of the Pnited Sintea
TWaslpington, B. . 205%3

CHAMBERS OF
JUSTICE THURGOOD MARSHALL January 18, 1875

Re: Neo, 73-477 -~ Richard E, Gerstein v. Robert Pugh

Dear Potter:
Please join me in your concurring opinion,

Sincerely,

Tt -

T
Mr. Justice Stewart

cc: The Conference



Supreme Qonrt of the Hnited States
Waslington, B. G 205%3

CHAMBERS OF
THE CHIEF JUSTICE

January 24, 1975

Re: No. 73-477 - Gerstein v, Pugh

Dear Lewis:

I join in your opinion circulated January 10,

Mr, Justice Powell

Copies to the Conference



Supreme Qonrt of the Hrited Shates
Buslington. B. G. 20543

CHAMBERS OF i
JUSTICE WILLIAM O, DOUGLAS FE‘.‘bruarF 5 g 19?5

Dear Potter:
Please join me in your
concurring opinion in 73-477,

GERSTEIN wv. PUGH.

WILLIAM O. DOUGLAS

Mr. Justice Stewart

[l i The Conference




February 5, 1975

No. 73-477 Cerstein v. Pugh

Dear Mr. Putzel:
The line up in this case is as follows:

Our opinion for the Court - joined by CJ,
BRW, HAB and WHR.

Justice Stewart's concurring opinion -
joined by WOD, WIB and TM.

Sincerely,

Mr. Henry Putzel, jr.



Snpreme Gonrt of the Hinited States
Washington, B. . 205%3
JUSTICE Lctu;T::‘;:}WELL,JH. Februaty 2!'5’ 1975 F”_'E CO PY
PLEASE RETURN
TO FILE

Case held for No, 73-477 Gerstein v, Pugh

MEMORANDUM TO THE CONFERENCE:

No. 73-6950 Mega v. West Virginia,.

In this case we held that a person charged by ' !
prosecutor's information was entitled to a judicial
determination of probable cause for pretrial detentiom.
Our opinion noted expressly that we had no intention of
changing the settled rule that i1llegal arrest or detention
furnish no grounds for vacating a subsequent convictiom.
Slip op at %S. In Mega, the Petitiomer seeks reversal of

8 conviction for possession of marijuana because he was
denied a preliminary hearing after grand jury indictment.
The statement In Gerstein thus disposes of his claim, with-
out reference to the fact that Petitiomer was held under
indictment rather than an information or other form of
prosecutot's charge,

There are other, independent issues raised by the Mega
petition. Petitioner also raises questions about the State's
failure to disclose certain evidence, and its refusal to
grant immunity to an informer witness who was present at
the time of the alleged drug transaction and who asserted
a Fifth Amendment privilege not to testify about the
OCCUrTence. Petitgnner contends the informer's testimony
would have supported his entrapment defense. I do not find
this claim worthy of our consideration, and I will vote to

deny the petition. J,¢7

LIF'P" Jr'

8B
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No. 73-477 GERSTEIN v, PUGH

MR. JUSTICE POWELL, delivered the opinion of
the Court. {2:,

The issue in this case is whether a person held-
arregted

under a prosecutor's information is

constitutionally entitled to a judicial determination of

retrial vectraint of libeifi,.
probable cause for gﬁﬁeat&anah

==

In March 1971 respondents Pugh and Henderson
were arrested in Dade County, Florida., Each was charged
with several offenses under a prosecutor's infnrmation;
Pugh was denied bail because one of the charpes against
him eprried a potential life sentence, and Henderson was
held in custody because he was unable to post a $4,500
bond.

In Florida, indictments are required only for
prosecution of offenses punishable by death. All other

criminal uf%enses may be prosecuted by information, and



violations of municipal ordinances may be prosecuted

by a simple affidavit or'docket entry. Fla. RWCrim,
Proc. 3.140 (Supp. 1974). At the tlme respondents

were arrested, Florida's rules of criminal procedure
authorized only one method for determining the existence
of probable cause to hold a suspect in jail pending
trial. Fla. RH&Erim. PfJTiliz (amended 1972). This
proceeding, an adversary preliminary hearing, was not
available to a suspect who had already been charged

See.
by infnrmﬂtinﬁilﬁradley v. State, 265 So. 2d 533 (Fla.)

cert. denied, 411 U.S. 916 (1973); State ex rel. Hardy v.

vl
Blount, 261 So. 2d 172 (Fla. 1":'!?’2):i'~~Er*l‘.'1I!t*I:--v'.-—-v:rh:.-—I:i4Er1'."!iil:ll.:mraiua;-e'_‘x

Me@pEy—49—Fo2d—794—(Fim. 1951); Karz v, ﬂvertun:»ﬂﬁﬂ;
T Hose. 1mdamess l.—dtu.v\.
Sor—2d-F63—~(FPlra—CeAppI97I); AFE a preliminary

hearing was held and the suspect discharged, the

T'-Q_-U"':qux Iru;.m-.

prosecutor could reinstate the charge and hale-him



.

@]

'back-ints_custudy éﬁmeétateigihy filing an information.

See Montgomerv v. State, 176 So. 2d 331 (Fla. 1965);

Baugus v. State, 141 So. 2d 264 (Fla. 1962). As a result,

a person charged by Informatlion could be detained pending
trial sclely on the declsion of a prosecutor.
Respondents Pugh and Henderson filed a class
action against Dade County officials in the federal
\J -
district court, \Y claiming a constitutional right to

= =

£ Qe -7‘-4311.
a judicial hearing on the issue of probable causg,\

&
[;Ehwoﬂ declaratory and injunctive relief,
Respondents Turner and Faulk, whe-wese also bedwsa-held Iin

=
custody undeEhinfarmatians, subsequently intervened.

Petitioner Gerstein, the State Attorney for Dade County,
was one of several defendants.ﬁ
After an initial delay while the Florida legislature

W

considered a bill that would have preliminary

PUsEwa Qﬁ*ﬂhi;d ﬁ Andkbhan o Tion
hearings to. »' the District Court



,—\\ ﬂ-ﬁm :"w'.rfl,.'{:.h..' 'i[

1107 (8,D, Fla. 1971).
N g

[
as a class action under Fed. R‘}&éiv. P?ﬂiﬂ(h) (2})&!!&-

Ha ot

,«held that the Fourth and Fourteenth Amendments give all
charged bu iﬂpr.'r'rmatl-:

arrested personsha nght to a judicial hearing on the

question of probable cause. The District Court ordered

the Dade County defendants to give the named plaintiffs

an Immediate preliminary hearing to determine probable
V4

cause for further detention. It also ordered them

to submit a plan providing preliminary hearings in all

, auch

cases instituted by information. ) Only anelflanr—&ushere%F

X

JqP4HHﬂELEﬁ—E——HilEDDHEHIﬂﬁl was submitted, and the

District Court adopted it with modifications. The final

order prescribed a detailed post-arrest prucedure.appiiaablﬂL

Ee—a&i—n:reateé—perunnq;_ 336 F. Supp. 490. Upon arrest

the accused would be taken before a magistrate for a
"first appearance hearing." The magistrate would explain
the charges, advise the accused of his rights, appoint

counsel if he was indigent, and proceed with a probable



cause determination unless either the prosecutor or the
accused was unprepared., If either asked for more time,
the magistrate would set the date for a "preliminary

hearing,'" to be held no more than four days later if the

accaraed was (n muxﬂh ﬂﬂNdr ond tha ﬁh&ﬂ“ﬁrlihiii S
MMM&& 2 ﬂtfﬂcwf‘@%
he w

accused would he entitled?tn counsel, and d be
allowed to confront and cross-examine adverse witnesses,
to summon favorable witnesses, and to have a transcript
made on request, If the magistrate found no probable
cause, the accused would be discharged. He then could
not be charged with the same cffense by complaint or
information, but onlv by indictment returned within
thirty days. The plan also provided sanctions for failure
to hold ol hearings at the prescribed times.

The Court of Appeals for the Fifth Circuilt stayed
the District Court's order pending appeal, but while the
case was awalting decision, the Dade County judiciary

voluntarily adopted a similar procedure of its own.



Upon learning of this development, the Court of Appeals
veee-eed—i:t-s—e-u-‘y—amh_remanded the case for specific
findings on the constitutionality of the new Dade County
system. Thenq, Eefore the District Court issued its

7
findings the Florida Supreme Court amended the procedural

alpsrd i
rules governing preliminary hearingi, and the parties
agreed that the Distriet Court should direct its inquiry
to the new rules rather than the Dade County procedures,
Under the amended rules every arrested person
must be taken before a judicial officer within 24 hours.
Fla. I-S.:’.‘.rim. Py 3.130. -A'EThis "first appearance o
5 Simatarto Hha mﬂlﬁwﬁ"k
gp\—-e&-ﬁhgl"first appearance hearing“inrdered y the District
all reg but e cruelal oue .
Cnurt;_,&he—ugﬁ-ﬁ&a&o—m&t&nfmm—ﬁhe-ﬁeieyé&n&qi—ﬁh&
-shalge gmﬁuﬁwvm&mmﬁ
m—mwmm thg
fee ;

agcused-iT-entitied-to-release on hatl oy other-conditciocas,

o w\a%s'l'ra'lh 8fs
ot make a determination of probable cause. ﬁ\ﬂo-a



Tm The rule amendments also changed the procedure for
preliminary hearings, restricting them to p felony charges
and codifying the rule that no hearings are availlable to
persons charged by information or imdimemtm indictment.

Rule 3.131l; see In re Rule 3.131(b), Florida Rules of

Criminal Procedure, 282 So. 2d (Fla. 19?2)\/

In a supplemental opinion the District Court held
answered

that the amended rules had not xsmmwed the basic
constitutional objection, since a defendant charged by
information still could be detained pending trial without
a judicial determination of probable cause. 355 F. Supp.
1286. Reaffirming the original ruling, & the District
Court declared that the continuation of this practice

was unconstitutional. The Court of Appeals



affirmed, 483 F. 2d 778, modifying the District Court's
decree in minor particulars and suggesting that the

form of preliminary hearing provided by the amended
Florida rules would be acceptable, as long as it was
provided to all defendants in custody pending trial.

{0

Id.,at 788, \U” State Attorney Gerstein petitioned for
review, and we granted certiorari because of the importance

of the is&ue.\!!’ We affirm in part and reverse in part.



II.

{ As framed by the preceedings below, the 1ssues

!

are whether a person who is arrested and charged with
crime is entitled to a judicial determination of probable

cause to justify restraint ﬂﬁ‘his liberty pending trial, .
: _ : . |
o ruiil fegr. g : ""1" At | i

and if so, ether only an adversary hfaring will servg

Crprbluiin A.
—Hiatﬂricui&13~goth the standards and procedures

for artrest and detention have been derlved from the

Fourth Amendment and 1ts common law antecedents, See

(upp v. Mangluy, Hha us, 291, 244-245 (1973);

Ex Parte Bollman, 8 1U.5. (4 Cramch) 75 (1807); Ex Parte

Burford, 7 U.5. (3 Cranch) 447 (1806). The standard for
arrest 1s probable cause, defined in terms of facts and
circumstances "sufficient to warrant a prudent man in
believing that the [suspect] had committed or was

committing an offense." Beck v. Ohio, 479 U.5. 89, 91

(1964). See also Henrv v. United States, 361 U.S, 98

(1959); Brinegar v. United States, 338 U.S, 160, 175-176




10.

(1949); Johnscn v, United States, 333 U.S. 10 (1948).

This standard represents a compromise between the individual's
right to liberty and the community's responsibility for
controlling crime.

"These long-prevalling standards seek
to safeguard citizens from rash and unreasonable
interferences with privacy and from unfounded
charges of crime. They also seek to give failr
leeway for enforcing tEe law in the community's
protection, Because many sltuatlons which
confront officers in the course of executing
their duties are more or less ambiguous, room
must be allowed for some mistakes on thelr

@ part. But the mistakes must be those of

reasonable men, acting on facts leading
senslbly to their conclusions of probability.
The rule of probable cause 1s a practical,
nontechnical conception affording the best
compromise that has been found for accommodating
these often copposing interests. Requiring
more would unduly hamper law enforcement.
To allow less would be to leave law-abiding
citizens at the mercy of the cfficers' whim
or caprice."q;q

%

%?ﬁgrinegar v. United States, supraiat 176.

To implement the Fourth Amendment's protection
against unfounded invasions of liberty and privacy, the
Court has required that the existence of probable cause
be decided by a neutral and detached magistrate whenever

possible. The classlec statement of this principle appears

in Inhneon wv. Tmitad Statres giinra a8 T3=Ti:



11,

"The point of the Fourth Amendment,
which often is not grasped by zealous
officers, is not that it denies law
enforcement the support of the usual
inferences which reasonable men draw from
evidence. Its protection consists in
requiring that those inferences be drawn
by a neutral and detached maglstrate Iinstead
of being judged by the officer engaged in
the often competitive enterprise of
ferreting out crime.”

See also Terry v, Ohio, 392 U.S. 1, 20-22 (1968).

Rﬂqg}ring that a magistrate review the factual justification
for every arrest beforehand would coffer wmaximum protection

for individual rights, but it wuuldw
needs—of-effeetive law enforcement.
opposing interests, the Couxt bhas expressed a preference

for the use of arrest warrants when possible, Beck v. Ohic,
379 U.S. 89, 96 (1964); Wong Sun v, United States, 371 U.S.
471, 479-482 (1963), but it has never invalldated an arrest

supported by probable cause, solely for lack QERE\Elrrant. \

To accommodate these

—
e -

/

See Ker v. California, 374 U.5, 23 (1963); Draper v. United

.

States, 358 U.S. 307 (1959); Truplano v. United States, 334

u.s. 699, 705 (1948).13

o ] f_f'u-m.tn-:d. 1:1‘-1,;..
Under this practicaldcqmprquiﬂeﬁ

4
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L&,
Jushifles

jﬂsfi%;‘a
fo Fake Hhe, aduimldtndtioe

crime, The policeman's judgment m&g;alsa
brief periocd of detention
54¢Fs-uxqtaauhfi Lori anin b ot

J(hut once the suspect Ls in custody the reasons that
justify dispensing with the magistrate's neutral
judgment evaporate. There is no longer any danger that
the suspect will escape or commit further crimes while the
police submit their evidence to a magistrate. And, from
the suspect's point of view, the consequences of prolonged

detention may be fe¥ more serious than the interference

occasloned by arrest, bemgthy pretrial confinement may
4{4 cuSpacxé Av————
imperil ﬂ?e«dni:-ﬂeutis joh, interrupt his source of

income, and demage his Eamily relationships. Even
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V- g — restrainE; on fiberty. When the stakes are this high,

the detached judgment of a2 neutral magistrate is

/ essential if the Fourth Amendment i1s to furnish meaningful
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protection from unfounded interference with liberty.

-

Accordingly, we hold that the Fourth Amendment requires a

msown 32-91

LTl
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% Qo lr}l tAnla

As framed by the proceedings below, the—issues—are

*urn Landana,
Jwhether a person arrested amnd held for trial on an

Tudanial
Information is entitled to aﬁdeterminatinn.bg-a=judieiu%L

B-ﬁ-f-i-ee&lﬂf probable cause for ﬁhe—mﬂ.'ast& and if so,

'RJ{t.l:t:lx'-‘l +&4- mm ‘&ﬂw-,.-r; : ﬂ"'{d_‘.i_-_j \!I"E.,A. B; -;f-.'-'»f

CBU.* omd W:ud _ij '-}ﬂ_b C&u.rl.". : * AF}JLLL ‘
(he haguisad Ly He Conittuliow .

1fp/ss Rider A, p. 11 (Gerstein) 12/7/74

Maximum protection of individual rights could be assured

by requiring a maglstrate's review of the factual justifica-
tion prior to any arrest, but such a requirement would
severely handicap-]:au:t.urmuuﬁk1egitimate law enforcement,
In striking a balance between these opposing interests,

the Court has expressed a preference for the use of arrest
warrants when possible, Beck v. Ohio, 379 U.S. 89, 96

(1964); Wong Sun v. United States, 371 U,5. 471, 479-482

(1963)a but it has never invalidated an arrest szgzgrned
Lod

]

Ho rf{es |
by probable cause solely because a£~th£1ahsence-nf ay

éaiﬂnd'ﬁ14ma¢;&e i shaksant, -
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e

ﬁi&jThiE result has historical support in the common law

>
that has guided interpretation of the Fourth Amendment.

Seg Carroll v, United States, 267 U.S. 132, 149 (1925),

At common law it was customary, 1f not obligatory, for
an arrested person to be brought before a justice of the
peace shortly after arrest. 2 Hale, Pleas of the Crown
77, 81, 95 (1736); 2 Hawkins, Pleas of the Crown 116-17

aleo Kuwdz v, Mo tt, 115 WS, W78, 448-99 (1885).
(4th ed. 1?52).}&Ihe justice of the peace would "examine"

the prisoner and the witnesses to determine whether there

was reason to believe the prisoner had committed a crime.

If there was, the suspect would be committed tec jail or
bailed pending trial. If nmot, he would be discharged

from custody., 1 Hale, supra, at 583-585; 2 Hawkins, supra,

at 116-119; 1 J. Stephen, History of the Criminal Law of
England 233 (1883) &he initial determination of probable
cause__cnuld be reviewed by higher courts on a writ

of habeas corpus. 2 Hawkins, supra, at 112-115; 1 J. Stephen,

supra, at 243; gee Ex E%iie Bollman, 8 U.S. (4 Cranch) 75,
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criminal procedure in America immediately following the

adoption of the Fourth Amendment, See Ex ;arte Bollman

)

8 U.S. (4 Cranch) 75 (1807)s = Ex ;lirte Burford, 7 U.S.

(3 Cranch) 447 (1806); Ex farte Hamilton, 3 U.S. (3 Dall.)

17 (1795)A -In-—re—Bar]:ey,—-E—-Fed'r‘ﬂ‘EaT'ﬁﬁ‘S-fﬂU.—m-)g_

"?u:h- a
(&&%—me, and Rh.-
tndicalions Hat €

/Eramers of the Bill of Rights :q:lmng_regarded it as a

model for a "'reasonable" seizure. See g-nu!n*igiDraEer V.

United States, 358 U.S. 307, 317-320 (1959)(Douglas, J.,

dissenting). ib @
B

Under the Florida procedures ehallenged here,
a person arrested without a warrant and charged by
information may be jailed or subjected to other restraints
pending trial without any opportunity for a probable cause

17

probable cause at the first appearance before a magistrate

determination. There is no provision for a test of

or at the hearing to set bailJ Fla. R{ Crim, PT"E.IEG;

Cas
see Pugh v, Rainwater, 483 F. 2d 778, 781 n, 8 (Seh=@ir, 19?3)5
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d;ﬁzzlguspect cannot demand a2 preliminary hearing.
Fla. ijtrim; PIJg:lﬂl(a). The Florida Supreme
Court has held that habeas corpus cannot be used to
test the probable cause for detentlion under an information.

Sullivan v. State ex rel McCrory, 49 So. 2d 794 (Fla. 1951).

The arraignment may be delayed as much as a month,
and it is not clear that the issue of probable cause
may be ralsed eneQLthen, ng

Petitioner defends this practice on the ground

rosoulans A tial o QI
that th5ﬁ3nformatiun(i;selffﬂ% a determination of

probable cause andwmmr@—ti
sufficient reason to detain a defendant pending trial.

Lonseuntiouws.
Although a pg?seuuha:Lgide:isiun that the evidence warrants

lin

prutectinn against unfounded
detention, we do not think prosecuterial judgment
y W 'J'.‘.'-

standing alone meri+s the requirements of the Fourth

Amendment., Indeed, we think the Court's previous
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decisions compel disapproval of the Florida procedure.

In Albrecht v. United States, 273 U.5, 1, 5 (1927), the

Court held that an arrest warrant issued solely upon
a United States Attorney's information was invalid
because the accompanying affidavits were defective,
Although the Court's opinion did not explicitly state
that the prosecutor's official ocath could not furnish
probable cause, that conclusion was implicit in the
judgment that the arrest was 1lllegal under the Fourth

ﬁmendmentﬁagf Mo recently, in Coolidge v. New Hampshire,

403 U.S., 443, 449-53 (1971), the Court held that a

prosecutor's responsibillity to law enforcement is incon-

&

=3 #m-*ﬁf*ﬂﬂzi'
sistent with the constitutional role of a neutral and
A

detached magistrate, We reaffirmed that principle in

Shadwick v, City of Tampa, 407 U.S5. 345 (1972), and

held that probable cause for the issuance of an arrest

warrant must be determined by someone independent of

Y

0
police and prnsecutiun.\_;/ The reason for this
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"A democratilc socliety, In which respect
for the dignity of all men 1s central,
naturally guards aginst the misuse of

the law enforcement process. Zeal in
tracking down crime is not in itself an
assurance of sobermess of judgment. Dis-
interestedness in law enforcement does not
alone prevent disregard of cherished
liberties. Experience has therefore
counseled that safeguards must be provided
against the dangers of the overzealous

as well as the despotic. The awful
instruments of the criminal law cannot be
entrusted to a single functionary. The
complicated process of criminal justice 1s
therefore divided into different parts,
responsibllity for which is separately
vested in the various participants upon
whom the criminal law reldesa for its
vindication." “~

fl;cﬂabb v. United States, 318 U.S5. 332, 343 (1943).

in holding that the prosecutor's assessment

'?l-"' ..n:,-"sr zr'-f!’" ItJ"‘.IH-L-H- = I

of

probable causiﬂfﬁﬂﬂﬂt Justlfy restraint on liberty pending

trial, we do not imply that the accused is entitled to

*ﬂf{f(i £ R T f'fl'zr;‘-“.r

judicial overSLght of tha dec1sion to prosecute.

Instead, we adhere to the Court's prior holding that

i

‘ thJUdiCi&l hearin

Lad 2ed

%

to prosecution by information. Lem Woon v. QOregon,

Mo LD bt Al fread"

2
586 (1913}&5 Wﬂ-m;.n:end,qm.m from

g# A prerequisite

228 V.8

the established rule that 1illegal arrest or detention
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2 subsequand
does not wvoid arrﬂutherﬂ:ne—m—l—t& conviction. Frisbile v.

Collins, 342 U,5. 319 (1952); Ker v, Illinois, 119 U.S5. 436

Thus,
(1886) . -“Bhie--wule, as the Court of Appeals noted below,

3 suspeel whuo s Hoy dilaimed wmay cho fle nag tho
o ringuichensiiel f; :::; E:; s y Gon_any |

"MﬂMﬂ. @ ot Efi that cow e am vl bot a erioiction
Wil wot e varafid sn He groumd

/( that the defendant was detained pending trial without

o{‘ probable cause.e}oﬁem-imetor?. 483 F. 2d,at 786-87.

ChH§
Compare Scarbrough v. Dutton, 393 F. 2d 6 (5&h—€ixr., 1968),

-—-""'"Uljn Hl‘i‘. D-Crt —y

with Brown v. Fauntlerov, 442 F. 2d 838 (prér—edr. 1971),

e L’} C.Rea DG —

and Cooley v, Stong,_h-‘fl-lil- F. 2d 1213 (Delalidrynls69).

I11

Botl e Distiset Corrd omd He Cosinl

a Lol Hat e delmmination
mﬁt} tie' DISTrict Court-atd approved by -the

ﬂ upma*tn—a.hﬂ.q.. (oLt ;; | '
%WM on appeal, +he
mabﬁt-wéeﬁmmaﬁmmﬂ be made-eitier at the
-first appearance-or-several days lates. —In-either—case,

=+ muat be accompanied bv the full pancply of adversarv zafe-
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and compulsory process for witnesses,
>A full preliminary hearing of this sort is modeled
after the procedure used in many states to determine
whether the evidence justifies going to trial under an
information or presenting the case to a grand jury. See

e

Coleman v. Alabama, 399 U.S, 1 (1970); Y Kamisar, W.

laFave & J. Israel, Modern Criminal Procedury 957-967, 496-1000
(4th ed., 1974). The standard of proof required of the
prosecution is usually referred to as "probable cause,"
but it may appragoch a prima facle case of guik, A.L.I;L
Model Code of Pre-arraigmment Procedure, Commentary on

Ko,
Article 330, at 90-91 (Tent. DraftﬂS, 1972). When the
e —_
hearing takes this form, adversary procedures are &a%muth A?
atwess employed. The importance of the issue to both
the state and the accused justifies the presentation of
witnesses and full exploration of their testimony on

alse

crogs-examination., This kind of hearingirequirea

appointment of counsel for thg_indigent defendant. Coleman

oD
v. Alabama, 399 U,S, 1 (1970). And, as theAiaaue-bueumes
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Ao aﬂm vy Larer 20
! f'/ 3"‘4—;;}‘-‘;:: .7"-@1; ML!.{.-."
Ln m:mvm PR S - R Sl o Freaf
Ijunre difficult and the procedures-mnre complex ] =

the less likely it is that%heurﬂg can

be held -E-G-G-‘!}i after arrest.A E.L.I.J Model Code of

Pre-arraignment Procedure, supra, at 33-34.

essemiial
These adversary safeguards are not for the

probable cause determination required by the Fourth

Fwst )
Amen ntjﬂxny practice that fosters delay will

[ thwart the purpose of the probable cause determination,
W o ) " | which must be held promptly after arrest if it is to

guarantee freedom from unjustified restraints on liberty.

L E&eﬂnﬂw the issue of probable cause for detention can

7214.4.1 !..d-::. thde Cridt—
2 }\be determined reliably without a full adversary hearing.

P 28

The standard is the same as that for arrest. That

standard -- probable cause to believe the suspect has

committed a crime ——ﬂ has Eraditinnally]\been decided

in nonadversary proceedings on hearsay and wrltten

testimony, and the Court has appryded these informal
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modes of proof.

"Guilt in a2 criminal case must be prowved
beyond a reasonable doubt and by evidence
confined to that which long experience in
the common-law tradition, to some extent
embodied in the Constitution, has crystallized

C ”Ef} into rules of evidence consistent with that
standard. These rules are historically

grounded rights of our system, developed

to safeguard men from dugiaus and unjust

convictions, with resulting forfeitures

of 1life, liberty and property.

- ] - [ (]

"In dealing with probable cause, however,
as the very name implies, we deal with
probabllities, These are not technical;
they are the factual and practical considerations
of everyday life on which reasonable and
prudent men, not legal techniclans, act. The
standard of proof is accordingly correlative
to what must be proved." -

q Brinegar v. United States, 338 U.S. 160, 174-175 (1949)a

-’/cf. McCray v. Illinois, 386 U.S. 300 (1967). qﬁ‘_'he use

bheee
of informal procedures is justified not only by the lesser

consequences of a probable cause determination but also by
the nature of the determination itself. Ehe-primery
funetionof eonfrontation and cross-examination ie te-aid
irrassessing witness credibility end resolving eonflicts
o It
in-testimony. —A-dete:minatiﬂn-of-prabahieﬁcause does
not require the fine resolution of conflicting evidence

HardAa B
that a reasonable-doubt nimprepnnderance standard demands,
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,Bq.lt we find no basis for holding as & matter of
all
constitutional principle that,the formalities and safe-
guards of g trial must be observed in making the Fourth
22

Amendment determination of probable cause. Our system

of criminal justice already is criticilzed, fairly in

f

{:l{rEJ.If) AN

extdoytin ut :
to procedural and exmdewkia 1 formalities which

result In delayed justice, often in repetitive trials,
Fer

and in burdensome expense am both the accused and the

state.

Rider A--alternative P. 22 pc

but in most cases their value would be too slight to
Jjustify holding, as a matter of constitutional principle,
that all the formalities and safeguards of trial must be
employed in making the Fourth Amendment determination of
probable cause. Qur system of criminal justice is already
overburdened, and it may be fairly ﬂ::riticized when

overemphasis on procedural and evidentiary formalities
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and credibility Feterminations are less crucial Hﬂ#ﬂ

diecid ivg j-: Thon Hie e
+he-lssue .is the existence aﬁ_evidence suppurting_a
| —

’ §
J"l“'ﬁd-'i' ,.1'_‘_-": Ll A

~ belief in guilt.)(This is not to say that confrontation
and cross-examination might not enhance the reliability
of prnbab1%£Fause determinations in some caSEﬁjrbut the

delay that might result if live witnesses must be

rf

\ produced for every preliminary determination counsels

H

against requiring these procedures as a constitutional

principlﬁ; 23‘

“the T 1lowing the usEt-te-be—
. #ff/ﬂﬂ the other hand, allowing the &¢e ——

ot

resent and participate Iin the probable cause det }
44 f'*tq L.a.£ 2
lay—the-hearing o+ burden the -state.! In

A .
Lopredl
his respect the post-arrest determinatinq4diffe5f

gy ¥

[from the prncedurgfj:aed in applying fer warrants.

Warrant applications are ex parte proceedings by necessity,i

| e trrudel e vl
o tbecause notifying the su_spegtn_ﬂght—ﬁ-ma the purpose
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expEnkakizveansexdgprminatieon B

C:il' ’E£ﬂ$u¢$¢ & it limtad E;ﬁuitL;g_ aand

>~ do monradovgany Eﬂﬂuuzézl},
Partlv because of the—ingxexiixk i

edﬁerwadhgs; the precbable cause determination
is not a "eritical stage" in the prosecution that '%F
would require appeointed counsel. We have ldentified

as "critical stapges" ﬂ_ those pretrial ﬂprocedures

would
that/impair ﬁ defense on the merits if the accused

Coleman v, Alsbama, 399 U,S5, 1 (1970);|
is required to proceed without i.ccunseI;1 United States
-

v. Wade, 388 U.S. 218, 226 (1967 ). In Coleman v. Alabama,
N

where the Court held that a preliminary hearing was a

critical stage of an Alabama prosecution, the majority
and concurring opinions identified two critical factors
that distinguish the Alabama preliminary hearing from
the probable cause determination required by the Fourth
Amenﬁment. First, under Alabamm.lELlaw the function of

He evidinee-

the hearing was to determine whether

ushfied
e#ifenee—ﬁa—juatiﬁa_charging the suspect with an offense.

A q_finding of nc probable cause could mean that he would

Fourth Amendment )
not be tried at all. e/probable cause determination

is addressed only teo pretrial custedy. To be sure, pretrial
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to confront and cross-exmmine prosecution witnesses at the
preliminary hearing. The Court noted that the suspect's
defense on the merits could be compromised if he had no
legal assistance for exploring or preserving the witmesses'
testimony. This consideration does not apply to the
informal, nonadversary procedure required under the

Fourth Amendment,

The reasons that make a nonadversary proceeding
appropriate, however, do not justlfy denying the suspect
an nppﬁrﬁunity to be present and participate in the

S
determination, ¥ Our system of justice operates om the
premise that the 4 subject of a judicial proceeding is
entitled to participate unless there is good reason to
exclude him. See Rees v. City of Watertown, 86 U.S. (19 wWall.)

¢ The. Faw—df«. dem’[" it mot Incomsistent with Hat ﬂfcn_p"'
107, 122-123 (1873].}&The procedures normally followed

‘L-{J'ILP‘LH-MTJ. ANL ™

in applying for “—-_HW
_’___F-"

C 41&#44£Q54(1HJ
dia-t—&sea ex parte proceedin EA )rétifying the suspect would

often frustrate the purpose
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of the warrant, See T, Taylor, Two Studies in Constitutional
Interpretation 81-52 {1969). But when the suspect is
already in custody, and the only issue is probable cause
for detention, he should be allowed to participate in the
determination. Allowing him to appear before the magistrate
and giving him an opportunity to speak or to submit
written evidence for consideration along with the state's
presentation could enhance both the reliability and the
fairness of the proceeding. The M—Eﬁt}m
state would be minimal. Virtually all jurisdictions
require that arrested persons be presented to a judieial
officer within a short time after arrest, iT:L.I., Model
Code of Pre-arraigmment Procedure 230-31 (Tent. Draft No. 1,
4

1966) , A ﬁ%ery jurisdiction makes some provision for

setting ball or determining other conditions of pretrial

L* kﬂ't'l J-ushu IS Hae C,!"IY‘:"*E,} A-ppgmm B al

release. See-Ha#eT—Bdil+J*ﬁn-#n:tent—Practice—Re-auamfneék
b=

147- 35 (\972).
-foYale L.J. 966, 97F (19?1xi Since the defendant is

already Iin the courtroom, the issue of probable cause may
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be decided at that time with little or no inconvenience

to the state. 1In fact, the suspect's first appearance
before a magistrate[ﬁ%ﬁltraditionallilbeen considered the
proper time for determining whether there is probable

cause for detention. 1 Hale, Pleas of the Crown 589-90
(1736); 2 Eg.’at 77-95; 2 Hawkins, Pleas of the Crown 116-17

(4th ed., 1762); see McNabb v. United States, 318 U.S. 332,

Amslerdam, Penspeclives on o Founth Amsnduest, 58 Minn L1 TRav. 349,
342-44 (1943) J’T Although the Federal Rules of Criminal ( a?i!iagﬂ )

Procedure h-:¢==-;r1explicitly acknuwladgﬁﬂ.this function
of the first appearance, this Court has interpreted them
to require a determination of probable cause at that

stage. Jaben v. United States, 381 U.S. 214 (1965);

Mallory v. United States, 354 U.S. 449, 454 (1957).

e

— The determination we require under tihe Foureh-

_,-"/-
o
Amendment is similar in some respects to thé informal

preliminary hearings that due progeess requires upon arrest

leading to revocatlon of parole or probation. Morrissey v.

Brewer, 408 U.5. 471 (1972); Gagnon v. Scarpelli, 411 U.S. l
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determination follawing arrest, serve to justify
detention pending a2 final determlnation in the case.

But there are differences. 1In Morrissey, the lead case,
we said that at the preliminary hearing tHe parolee should
be allowed to bring individuals who can give the parocle
officer relevant information on his behalf, and, on a
qualified basis, should be able to Insist that a person
who had given adverse Information be made available

for questioning in his presence. 408 U.S, at 487. The
gkaater provision for live testimeny is justified by

the differences between proceedings leading up to
revocation of probation or parcle and those preceding a
criminal trial. In the first place, when criminal
proceedings are instituted by information the prosecutor

Mc* r
makes an official oath that he is satisfied a# probable

€ ”“‘-ﬁ a
cause, Fla. R. Crim. P. 3.140(g). The formality
attendant upon this procedure, as well as the professional

e emc
responsibility of the prosecutor, affur%ﬁgreater protection
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against initial error than the more unstructured

25

Mnrenverj:$;\:?ted in Morrissey, the parolee ?ften is

arrested "at a\n;ace distant" from the stafe or the

\
decision of a probation or parole officer,

institution to which he may be returned for the final

revocation hearing. 403\9.5. at 4@31 In such a case

it may be impossible or lmpragtical to ensure the

/ i,
presence of witnesses at t

final hearing. Criminal

prosecutions, however, customarily ;}q\Feld near the

place of the crime, and the Sixth ﬁmendméﬁt protects

the accused frém testimony of witnesses who tannot be

present at trial. As a result, there is less re&gfn

to use the preliminary hearing as a device for gathé{}ng

 and preserving live testimony, |
e

There is no single proper method for making the

probable cause determination required by the Fourth

Amendment .

The states have many different patterns of

criminal procedure, and each may adapt its own to provide



Florida requires every arrested person to be brought
before a magistrate within 24 hours, unless sooner
released. Fla. R&Crim. P 3:130(1:). At that appearance
the defendant is told of the charges against him, furnished
a copy of the complaint, advised of his constitutional
rights, and provided counsel if he is indigent. The
magistréte then sets bail or prescribes other conditions
of pretrial release. One of the factors typilcally

relied upon in making this decision is the weight of
evidence against the accused., ABA Standards Relating to
the Administration of Criminal Justice, Pretrial Release
§ 5.1 (1974); See 18 U.S.C. § 3146(b). Expanding that
determination to a test of probable cause would be a
nat\gﬁal way of integrating the probable cause decision
with existing procedures.

In other states, existing procedures may satisfy the

-
-

requirement of the Fourth Amendment. Some states already
¥

it wm a BasEtmeg an weEnhabhls agtica atr A itrmadiagatalas
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following the suspect's first appearance. E.g., Colo. Rev.
Stat., §39-2-7; Hawaii Rev. Stat. § 708-9. Others may
choose simply to accelerate theilr existing preliminary
hearings. What the Fourth Amendment requires for

pretrial restraint on liberty %E/is a reliable determination
of probable cause made either before or promptly after
arrest, and preferably no later than the first appearance
before a judicial officer. 1If made after arrest, the
suspect must be allowed to be present. Each Etate may

F w b,
choose the procedure that best integwates this determination

27,

into its existing practice, -~ .
v Qétéa“}
We agree with the Court of Appeals that the
Fourth Amendment requires a timely judicial determination
of probable cause as a prerequisite to detention, and we
accordingly affirm that much of the judgment. As we
do not agree that the Fourth Amendment requires the

adversary hearing outlined in the District Court's



FOOTNOTES

1. Respondent Pugh was arrested on March 3, 1971.
On March 16 an information was filed charging him with
robbery, carrying a concealed weapon, and possession of
a firearm during commission of a felony. Respondent
Henderson was arrested March 2, and charged by information
on March 19 with the offenses of breaking and entering
and assault and battery. The record does not indicate

whether either was arrested under a warrant.

also
2. ﬁ Florida %W

;\co eg under aﬁLlndlctment hni—ne-r*ght~£g;ﬂ:p=elinili=%ﬁ

huarings Sangaree v. Hamlin, 235 So. 2d 729 (Fla. 1970),
Fl= l%/ afY, 131,

f{but that procedure is not challenged in this case.
3, The complaint was framed under 42 U,S.C. § 1983,

AN

and jurisdiction in the District Court was based on 28 U.S.C.

§ 1343(3).
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4, Respondents did not ask for release from
state custody, even as an alternate remedy. They only
asked that the state authorities be ordered to give
them a probable cause determination. This was also
the only relief that the District Court ordered for
the named respondents. _ _F. Supp._ . Because
release was neither asked nor ordered, the lawsuit did
not come within the class of cases for which habeas corpus

is the exclusive remedy. Prelser v. Rodriguez, 411 U.S,.

475 (1973); see Wolff v. McDonnell, 94 5, Ct. 2963, 2973-
2974 (1974).

5. Turner was being held on a charge of auto
theft, fellowing arrest on March 11, 1971. Faulk was
arrested on March 19 on charges of soliciting a ride
and possessicon of marijuana.

6, The named defendants included justices of
the peace and Judges of small-claims courts, who were
authorized to hold preliminary hearings In criminal cases,

and a group of law enforcement officers with power to
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7. The District Court correctly held that
respondents’' claim for rellef was not barred by the
equitable restrictions on federal intervention in state
Yousoos v Mooz, Hot w.s. 37 (1471),

prosecutions, J\The injunction was not directed at the

state prosecutions as such, but only at the legality

an Issue Hhat
of pretrial detention without a judicial hearingijh@h€L
toudd wat be paiaed im hm.udmm.imuuﬂiinmt
/1nrder to hold preliminary ings could not prejudice

(__S'E_E. C-D'nuﬂﬂn V. Mo A lo v 0, w1 F-:id. lOTﬁJ, |08 (CH3 I‘i‘?ﬂ}_,-
the conduct of trial on the méthﬂTfJEE; Perez v. Ledesma,

401 U.S. 82 (1971); Stefanelli v. Minard, 342 U,S. 117

(1951). _E;tﬁauen*ﬁf‘tha*priﬁifﬁ1e of Younger v. Harris,

. 37 (1971), were deemed to

ply,';his case
wculi{syﬂiify as one Iin which equitahle ? ief could
grﬁﬂfed. Illegal detention_}s‘aﬁ irreparable Iqjury,
"both great“ﬂgy immed é;" and the threat it poses\ to

la suspect's tighfs !cannot be eliminated by his defense

\
, |
%gains;,l’éingle crim;;;I“p:Qi?cution.” Id. at 46; see &unuver

_-_.f

w: Montemuro, 477 F. 2d 1073, 1082 ¢3rd Cir. 1973).
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#% Fla, Stat. Ann. § 907.045 (1973), seems
to provide that every defendant confined for 30 days
is entitled to a mandatory preliminary hearing upon
application for writ of habeas corpus, but it apparently
‘has been construed to vest trial courts with discretion

to deny the hearing. See Evans v, State, 197 So. 2d 323

(Flai{:ﬂ;pp. 1967} . But_;:_fk. Karz v. Overton, 249 So. 2d 763

(Fla. Ct. App. 1971).

Z& A gh this Wling hold a sfw “ft_g’s?nﬁv; vule®

wneonstdotional, it was wol eutaide Ho Juniadiction
XOE a single judge by virtue of 28 U.S.C. § 2281. The

original complaint did not ask for an injunction against
enforcement of any state statute or legislative rule of
statewide application, since the practice of denying
preliminary hearings to persons charged by information

was then embodied only in judicial decisioms. MM




( r
{ A
qujﬂ; -
had jurisdiction over the appeal. On remand, the
constituticnality of a state '"statute'" was drawn into

question for the first time when the criminal rules

were amended, The District Enurgﬁ--

Ljhsupplemental opinion can fairly be read as a declaratory

judgment that the amended rules Were unconstitutionaljg
‘M@ JHJM.FE decroe wWas Nouen dweea {ecd 1 ;'nw{?ﬂmﬁ *Qﬂi' lu-\ut:lj
/1and the opinion in the Court of Appeals is not ;
e conalivaisn o Dichict Count did ol
inconsistent with ~See-483F. 2o
Wﬂr-“fl-v &m‘\f;s*tun..-wna-'l' U“P Hao ctalive o vwle. S 487 F.EJ,J'E&

Alﬂccbrdingly, a district court of three judges was not
required for the issuance of this order. See Kennedy v.

Mendoza-Martinez, 372 U.S, 144, 152-55 (1963); Flemming v.

Nestor, 363 U.S5. 603, 606-08 (1960).
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T, The major difference between the District
Court's order and that of the Court of Appeals centered
on the question whether a probable cause hearing is

chargpd Lay wmfonvn o
required for all arrested persons,or only for those
confined pending trial. The District Court's
original decree required preliminary hearings for all

335, F. Supp pat —.
arrested persons. On remand, the District Court made
an exception for persons charged with misdemeanors who
neither suffered pretrial detentien nor faced imprisomment

355 F.‘upp-;&i'
upon conviction, ATh& Court of Appeals explicitly limited

the hearing right for misdemeanor defendants to those

- 4g3 F.2d,ar 189,
who are jailed pending trial. A Its opinion alsc suggests,

without ﬁ&’dﬁ explicitly, that the hearing right is
similarly limited to felony defendants who are confined
pending trial, Isi_,a.t 73?_—, ‘IS‘]

The Court of Appeals wvacated both the portion
of the District Court's order that prescribed d-i:éferenh

difeng w1

time perindsﬁkfrﬂm those emd.-ueg in the amended rules,

Al =l e mmmaney smammmsd Hd R em: s madd mmea v FTad Tiiera e ATy o



l .
lo 0"“* 7.

It affirmed the District Court's holding on remand
that the amended ruleﬂq)extended time periods for

capital and life-imprisonment offenses was a violation

of equal protection, -Iﬁ—L*ghe—eﬁﬁgur disposition of
waleta 1t ummecesnarum fo

the caseﬂue—need—rm&addresa the specific terms of the

District Court's decree.

". At oral argument counsel informed us that

the named respondents have been convicted. Thein
Préf)u:al dolenTioy

ia#wt—i:on—oi—whi:eh—ehz-y—mpl&tnni therefore has

ended, but this case belongs to that narrow class of

cases in which the termination of a class representative's

claim does not moot the claims of the unnamed members

of the class. See Sosna v. lowa, No. 73-762. Pretrial

detention 1s by nature temporary, and it 1s most

fvem

unlikely that any J%ngia_individual could have his

constitutional claim decided on appeal before he is
tould

either released or convicted. The individual Iﬁﬁ;

nonetheless suffer repeated deprivations, and it is

’:H-f'.hd..;.‘gd ﬂb;'ﬂ-’ 1:&

certain that other persons will be detained under the



allegedly unconstitutional procedures. The claim,

in short, is one that isﬁ:'capable of repetition, yet

evading review,"
At the time the complaint was filed, the named
respondents were members of a class of persons detained

without a judiclal probable cause determination, ke

Hﬁwgﬂﬁmw

LI ﬁThe record does not indicate whether any of 'ﬂl
lf ! E

ﬂrespandents: were still in custody awaiting trial M
1S chm C.ufb:(;cd 'HL_ elase a&t;m ‘

M Despite the absence of such a showing, which would

P avoid woctuness
ordinarily be required Aunder Sosna, this case is not

moot. The length of pretrial custody cannot be ascertained
at the outset, and it may be ended at any time by release
on recognlzance, dismissal of the charges, or a guilty
plea, as well as by acquittal or conviction after trial.

It is by no means certain that any given individual would

ha iIn mnrarvdiocl Atm1erAadir TAano samstioch FAar o AfcrEriants fi1dora
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Moreoven,

to certify a ¢lass action, §Qﬂatheiess;_this is the

kind of case in which the constant existence of a class
of persons suffering the deprivation is certain. The

attorney representing the named respondents 1s a public

Tl e BT R ATV e r’:I'I."f J{!
defender, and has other clients
F
This

with a continuing live interest in the case. ‘Ti-r%_

caiIhoutuagj, Sggxgg
jeasey therefore, is a suitable exception to the JIIL-'.:1.11E:

clags acli rw Hiat is

that ﬁb-aequen&mﬂotness of aﬁ"capable of repetition,

E}'r“d.x.'.nﬁa.n.i.
vet evading review" e—]:a:sa—&&t—*olgis governed by determining

whether the named representatives were members of the

class at the time of certification. See Sosna, supra at
i

(¢Aq
;A:_g. Rivera v. Freeman, 469 F. 2d 1159 -(-9-%—9-&119?2).
u‘ Another aspect of Trupiano was overruled in

United States v. Rabinowitz, 339 U.S. 56 (1950), which

was overruled in turn by Chimel v. Califormnia, 395 U,S5. 752.

The 1ssue of warrantless arrest that has generated
the most controversy, and which remains unsettled, is

whether and under what circumstances an officer may enter



0. '

Coclidge v. New Hampshire, 403 U.S. 443, 474 (1971); id.

at 510-512 (White, J., dissenting); Jones v. United States

357 U.S. 493, 499-500 (1958).

LE&- The primary motivation for the requirement
seems to have been the penalty for allowing an offender
to escape, 1f he had in fact committed the crime, and
the fear of liabllity for false imprisnégéent, if he had
not. But Hale also recognized that a judicial warrant
of commitment, called a mittimus, was required for more
than brief detention.

"When a private person hath arrested a
felon, or one suspected of a felony, he may
detain him in custody till he can reasonably
dismiss himself of him; but with as much
speed as convenlently he can, he may do eilther
of these things.

1. He may carry him to the common gaocl,
« « «» but that is now rarely done.

2. He may deliver him to the constable
of the vill, who may elther carry him to the
common gael, . . ., or to a justice of peace
to be examined, and farther proceeded against
as case shall require . . . .

3. Or he may carry him immediately to
any justice of peace of the county where he
is taken, who upon examination may discharge,
bail, or commit him, as the case shall require.

And the bringing the offender either by the
constable or private person to a justice of
peace is most usual and safe, because a gaoler
will expect a Mittimus for his warrant of detaining.

/1 id.,at 589-90.
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1t

¥38e The examination of the prisoner was
inquisitorial, and the examination of the witnesses
was conducted outside the prisoner's presence. The
process was considered quite harsh until statutory
reform was accomplished in 1848, 1 J. Stephen’at
225, but it was well established that if the investigation
turned up insufficient evidence of the prisoner's
guilt, he was entitled to be discharged.

(19

l‘. In Ex Farte Bollman, two men charged in the
7

Aaron Burr treason were committed following an examination

in the eircuit court of the District of Columbia. They

filed a petition for writ of habeas corpus in the Supreme Court.
The Court, Iin an opinion by Chief Justice Marshall,

affirmed its jurisdiction to issue habeas corpus to persons

in custody by order of federal trial courts. Then,

following arguments on the Fourth Amendment requirement

of probable cause, the Court surveyed the evidence against

the prisoners and held that it did not establish probable

cause that they were guilty of treason. The prisoners



15. A similar procedure at common law, the
warrant for recovery of stolen goods, is said to have
furnished the model for a "reasonable'" search under the
Fourth Amendment. The victim was required to
appear before a justice of the peace and make an oath of
probable cause that his goods could be found in a particular
place. After the warrant was executed, and the goods
geized, the victim and the alleged thief would appear
before the justice of the peace for a prompt determination
of the cause for seizure of the goods and detention of
the thief. 2 Hale, supra at 149-52; T. Tayler, Two
Studies in Constitutional Interpretation 24-25, 39-40 (1969);

see Bevd v. United States, 116 U.S. 616, 626-629 (1886).

o 3.120
16.3!F1&. R. Crim. P./governs the procedure for
vt Fh tind Bt ey -1
itssuing arrest warrantsg ﬁig?rrant may be lssued upon a
sworn complaint that states facts showing that the suspect

has committed a crime. The magistrate may also take

testimony under oath to determine 1f there 1s reasonable
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la. Stat. Ann., § 907.045 (1973), seems
to provide that“ev defendant confined for 30

is entitled to a mandato pfel@miﬁ;ry he
application for writ of haﬁﬁq curpué; but it apparently

o

o .}\
has been construed ¥0 vest tgihl*c\ rts with discretion

-

to deny the kearing.

-

Ct.
(Fla. Xpp. 1947

e Evans v. Stahé}REET So. 2d 323

b

But cf. Karz v. Qverton, 249 So. 2d 763

la. Ct. App. 1971).

18. The District Court found that the procedures
used in filing informations allow a delay of a month or
more between arrest and arraigmment. Filrst, processing
of the information does not begin until the arresting
officer appears before an assistant state attorney and
files an affidavit of facts. This appearance is delayed
anywhere from 24 hours to two weeks after arrest. If the
state attorney decides to file an information, the papers

are prepared and the information is filed and set for

Arrad ommant The arraracs Adaoalav F»am Ftha Fima £he arrectring
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officer appears and the tlme of arralgnment 1s ten to
fifteen days.

The Court of Appeals assumed, for purposes of
this case, that the defendant would have an opportunity

to challenge the probable cause underlying the information

but

at his arraigment) ‘f-he—b&e—i:&—ﬁo:—ﬂm;—aasupﬂ.&n—w&aa

Ere—provistor—fora-bill-of-parttevlasrs.—Ik noted
L

that 1f the assumptlien was groundless, a person charged

by information would have no opportunity to challenge
probable cause before trial. 483 F. Eq,at 781, n. 8.

The Fleorida rule governing arraigmment does not suggest
that the procedure contemplates a challenge to probable
cause or any consideration of pretrial custody. It merely
provides that the arraignment shall consist of reading

the indictment or information to the defendant and calling

]
upon him to plead. Fla. R"?’Crim. Plrﬂ.lﬁﬂ.



L5,

19. By contrast, the Court has held that

an indictment, "failr upon its face," and returned by

a "properly constituted grand jury" conclusively determines
the existence of probable cause and requires issuance
of an arrest warrant without further inquiry. Ex zarte

United States, 287 U,S. 241, 250 (1932). See also

¥

Glordenello v. qEEFed States, 357 U.S. 480, 487 (1958),
The willingness to let a granljury's judgment substitute

for that of a neutral and detached magistrate is attributable
to the grand jury's relationship to the courts and its

historical role of protecting individuals from unjust

prosecution, See United States v. Calandra, 414 U.S. 338,

342-46 (1974).
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20. The Court had earlier reached a different

result in Ocampo v, United States, 234 U.S, 91 (1914),
mth-r.ﬁﬂ-'l
& criminal Fﬂhg_frnm the Phillipine Islands. Under a
7
statutory guarantee substantially identical to the Fourth
Amendment, Act of July 1, 1902, gg;)1369, § 5, 32 Stat.
693-694, the Court held that an arrest warrant could
issue solely upon & prosecutor's information. The Court
has since held that interpretation of a statutory guarantee

IS elica
applicable to the Phillipines-daea not gewern Interpretation

of a cognate provision in the federal Gonstitution} Green v.

-

-

Evom f it wera,
United States, 355 U.S. 184, 194198 (1957),

the result reached In Ocampo 18 incompatible with the later

holdings of Albrecht, Coollidge, and Shadwick,

.--""'_F.f

—

21, See also Beck v. Washington, 369 U.S. 541 (1962).
M—

The opinion in Beck cites Ocampo v. United States, 234

U.S. 91 (1914), for the same propositlon, but the walldity

of prosecution by information without a preliminary hearing

wag not at issue In that case, The only issues were whether



¢k X

sy Because the standards are identical, there

is no need for further investigation fellewingaaafeﬁg_

before the probable cause determination can be made.

' tﬁ;’reamably whomever the police arrest they must
{ arrest on iprobable cause.® It is not the function
v JL of the police to arrest, as it were, at large and to
use an interrogating process at police headquarters
in order to determine whom they should charge before

a committing magistrate on #probable cause.‘;el

¢

Mallory v.IUnitpE_States, 354 U.S. 449, 456 (1957).

e ——
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AIu Morrissey v. Brewer, 408 U.5. 471 (1972), and Gagnon

v. Scarpelli, 411 U.S. 778 (1973), we held that a parolee

or probationer arrested prior to revocation is entitled to
an informal preliminary hearing at the place of arrest, with
some provision for live testimony. 408 U.S. at 487; 411

U.S, at 786. That preliminary hearing, more than the

k.
probable cause determination required by the FDurth.ﬁl!ﬂill%L
Amendment, serves the purpose of gathering and preserving
frequently
live testimony, since the final revocation hearingﬁls
held at some distance from the place where the violaticn;
occurred. 408 U.S.,at 485; 411 U.S.,at 872-873 n.5.
Moreover, revocation proceedings may offer less protection
from initial error than the more formal criminal process,
where violations are defined by statute and the prosecutor
has a professional duty %nnt to charge a 5_suspect with
crime mmm.uwmoﬁ probable
cause, See ABA Code of Professional Responsibility, D.R.

7-103{(A) (the prosecutor has a professional responsibility

"mot [to] institute or cause to be instituted criminal charges
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Code of Trilal Conduct, rule &(c).

1'*'25. The procedures suggested in the Uniform Rules

of Criminal Procedure (Proposed Final Draft 1974) and [

the A.L.I., Model Code of Pre-arraigmment Procedure (Tent.

Nﬂl Ne.
DrafthE, 1972, and Tent. Draft 5A, 1973) are instructive.

N
Under the Uniform Rules, a person arrested without a
warrant is entitled, "without unnecessary delay," to a
first appearance before a magistrate and a determination
that grounds exist for 1lssuance of an arrest warrant.

The determination may be made on affidavits or testimony,
in the presence of the accused. Rule 311l. Persons who
remain in custody for inability to qualify for pretrial
release are offered another opportunity for a probable
cause determination at the detention hearing, held no

more than 5 days after arrest. This is an adversary hearing,

and the parties may summon witnesses, but reliable hearsay



18.

%)

may be consldered. Rule 344.

The Model Code of Pre-arraigmment Procedure
also provides a first appearance, at which a warrantless
arrest must be supperted by a reasonably detailed
written statement of facts. § 310, The magistrate may
make a determination of probable cause to hold the accused,
but he is not required to de so and the accused may
request an attorney for an '"adjourned session'" of the
first appearance to be held within 2 "court days'". At
that session, the magistrate makes a determination of
probable cause upon a combination of written and live testimony:

ffﬁ;he arrested person may present written and
testimonial evidence and arguments for his
discharge and the state may present additional
written and testimonial evidence and arguments
that there is reasonable cause to believe that
he has committed the crime of which he is
accused, The state's submission may be made
by means of affidavits, and no witnesses shall
be required to appear unless the court, in the
light of the evidence and arguments submitted
by the parties, determines that there is a
basis for believing that the appearance of one
or more witnesses for whom the arrested person
seeks subpoenas might lead to a finding that
there is no reasonable cause,

N (]
§ 310.2(2) (Tent. I}raft:S&, 1973).



19.

25.

"y In an amicus brief filed on behalf of the

United States, the Solicitor General suggested that McNabb
and that aclual practier is otherun'ce .
v. Mallory had mistaken the purpose of the first appearancaﬂ

CF, Note, Robable Cause at Yo Initial d. 45 So,Cal.
McNabb, of course, was decided before the adoption of the Iﬁ;%v.
Q’?ﬂ).

J

Federal Rules of Criminal Procedure, It interpreted a
,~._ Statutory requirement that an arrested person be brought before

a magistrate without unnecessary delay. 318 T.T.S.’ at 342,

Mallory was decided after the federal rules were adopted,
and although the interpretation of the federal rules was
dictum, it clearly outlined the Court's view:

"The scheme for initiating a federal
prosecution is plainly defined. The police
may not arrest upon mere suspicion but only
on "probable cause." The next step in the
proceeding is to arraign the arrested person
before & judicial officer as quickly as
possible so that he may be advised of his rights
¥otord and so that the issue of probable cause
may be promptly determined,"” .

{(354 U.S.rat 454.‘(‘1‘11& use of the word "arraign'' was

t,FV m Thhon,
' mistaken; as arralgoment occurs later In the process. Fed.

L]
R}'gt"rim. p1¥10.
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The issue in this case is whether & person arrested
under a prosecutor’s information is constitutionally en-
titled to a judicial determination of probable eause for
pretrial restraint of liberty.

I

In March 1971 respondents Pugh and Henderson were
arrested in Dade County, Florida, Each was charged
with several offenses under a prosecutor’s information.’
Pugh was denied bail because one of the charges against
him earried a potential life sentence, and Henderson was
held in custody because he was unable to post a $4,500
bond.

1 Reapondent Pugh was arrested on March 3, 1971. Omn March 18
at information was filed charging him with robbery, carrying a con-
cealed weapon, and possession of a firearm during commission of
felony, HRespondent Henderson was arrested MMarch 2, and charged
by information on March 1% with the offenses of breaking and
elnte.ring gnd assault and battery, The record does not indicate
whether either was arrested undar a warrant.

13 /in)7¥
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In Florida, indictments are required only for prosecu-
tion of offenses punishable by death. All other criminal
offenses may be prosecuted by information, and viola-
fions of municipal ordinances may be prosecuted by a
simple affidavit or docket entry. Fla. Rule Crim, Proe,
8.140 (Supp. 1974). At the time respondentz were ar-
rested, Florida's rules of eriminal procedure authorized
only one method for determining the existence of probable
cause to hold a suspeéet in jail pending trial. Fla. Rule
Crim. Proec. 1.122 (amended 1972), This proceading, an
adversary preliminary hearing, was not available to a
suspect who had already been charged by information.
See Bradley v. State, 265 Bo. 2d 5333 (Fla.), cert. denied,
411 U, 8. 916 (1973); Btate ex rel. Hardy v. Blount, 281
Bo. 2d 172 (Fla. 1972).* In those ingtances when a pre-
liminary hearing was held and the suspect discharged, the
prosecutor could reinstate the charge and return him to
custody by filing an information. See Montigomery v.
State, 176 So. 2d 331 (Fla, 1965) : Baugus v. State, 141
So. 2d 264 (Fla. 1962), As & result, a person charged by
information could be detained pending trial solely on the
decision of a prosecutor.

Respondents Pugh and Henderson filed a class action
against Dade County officials in the Federal District
Court,” claiming a constitutional right to a judicial hear-
ing on the issue of probable cause and requesting declara-
tory and injunctive relief! Respondents Turner and

® Florida law alsp denies preliminary hearings to persons confined
under indictment, Sengaree v. Hamlin, 256 80, 2d 720 (Fla, 1970),
Fla. Rule Crim. Proe. 3131, but that procedure is not challenged in
thiz case,

8 The complhint was framed under 42 T, 8. C. § 1983, and juris-
diction in the District Court was based on 28 T, B C. § 1343 (3).

4 Respondents did not ask for relense from stote custody, even as
an alternate remedy. They only asked that the state authorities be
ordered to give them a probable cause determination, This was
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Faulk, also in custody under informations, subsequently
intervened.® Petitioner Gerstein, the State Attorney for
Dade County, was one of several defendants.®

After an initial delay while the Florida legislature con-
gidered a bill that would have afforded preliminary hear-
ings to persons charged by information, the Distriet Court
granted the relief sought. Pugh v. Rainwater, 332 F.
Supp. 1107 (8D Fla. 1871). After eertifying the case
ga a class action under Fed, Bule Civ, Pros, 23 (b(2),
the Court held that the Fourth and Fourteenth Amend-
ments give all arrested persons charged by information a
right to a judicial hearing on the question of probable
cause, The Distriet Court ordered the Dade County
defendants to give the named plaintiffs an immediate
preliminary hearing to determine probable cause for
further detention.” It aleo ordered fhem to submit a

alen the ooly rvelief that the Disttict Court ordered for the named
respemdents, — F, Bupp. —. EBerause release was neither asked
nor ordeted, the lawsuit did not come within the olase of casas for
which habsas rorpus is the exclusive remedy, Preiser v. Rodrigues,
411 T7. B_ 475 [1972); see Wolff v MoDomnell, 84 8 Ct, 2083, 2073
2074 (1074),

* Turner was being held on & charee of auto theft, following arrest
on Mareh 11, 1871, Faulk was arrested on March 19 on charges
of solinting ¢ ride and possession of tnarihuana,

U The named defendants ineluded justices of the peace and judges
of mmall-clnime courte, who were authorized to hold preliminary
henrings in cromingl cases, and = group of law enforeement officers
with power to make arrests In Tlade County, Gerstein was the only
one who petitioned for certiorani following the Court of Appeals’
decizion.

T The District Courf eorrectly held that respondents’ clsim for
relief was not barred by the equitable restrietions oo feders] inter-
vention in state prosecutiong, Founger v, Hods, 400 17, 8. 37 [1071).
The injnnetion was net directed at the state prosecutionz as such,
but omly ai the legality of pretrial detention without a judicial hear-
ng, an i=site that could net be raised in defense to the eriminel
prosecution, The order to hold prelimmary hearings conld not
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plan providing preliminary hearings in all cases instituted
by information.

Only one such plan was submitted, and the District
Court adopted it with modifications. The final order
prescribed a detailed post-arrest procedure. 336 F,
Supp. 480, Upon arrest the accused would be taken be-
fore & magistrate for a “firat appearance hearing.” The
magistrate would explain the charges, advise the se-
cused of his rights, appoint counsel if he was indigent,
and proceed with a probable cause determination unless
gither the prosecutor or the accused was unprepared. If
either asked for more time, the magistrate would set the
date for a “preliminary hearing,” to be held no more than
four days later if the aceused was in eustody and no more
than 10 days later if he had been released pending trial.
At the hearing the accused would be entitled to counsel,
and he would be allowed to confront and eross-examine
adverse witnesses, to summon favorable witnesses, and to
have a transeript made on request. If the magistrate
found no probable cause, the accused would be discharged.
He then eould not be charged with the same offense by
complaint or information, but only by indictment re-
turned within 30 dayvs. The plan also provided sanc-
tions for failure to hold hearings at the prescribed times,

The Court of Appeals for the Fifth Cirenit stayed the
Distriet Court’s order pending appeal, but while the caze
was awaiting decision, the Dade County judiriary volun-
tarily adopted a similar procedure of its own. Upon
learning of this development, the Court of Appeals re-
manded the case for sperific findings on the constitu-
tionality of the new Dade County system. Before the
Distriet Court issued its findings, however, the Florida

prejudice the conduet of trial on the merits, Bee Congrer v, Monfe-
muro, 477 F. 2d 1073, 1052 (CAB 1873); of. Pere: v, Ledesma, 401
. B. 82 (1971); Stefanslli v. Minard, 342 U, 8, 117 {1851).
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Supreme Court amended the procedural rules governing
preliminary hearings statewide, and the parties agreed
that the District Court should direct its inquiry to the
new rules rather than the Dade County procedures.

Under the amended rules every arrested person must
be taken before a judicial officer within 24 hours. Fla.
Rule Crim. Proe. 3.130, This “first appearance” is simi-
lar to the “first appearance hearing” ordered by the Dis-
triet Court in all respeets but the erucial one: the magis-
trate does not make a determination of probable eause.
The rule amendments also changed the procedure for
preliminary hearings, restricting them to felony charges
and codifying the rule that no hearings are available to
persons charged by information or indictment. Rule
3:131; see In re Rule 3.131 (b), Florida Rules of Crim-
inal Procedure, 282 8o, 2d — (Fla. 1972)."

In a supplemental opinion the Distriet Court held
that the amended rules had not answered the basic con-
stitutional objection, sinee a defendant charged by in-
formation still eould be detained pending trial without
a judicial determination of probable cause, 355 F. Supp.
1286. Reaffirming the original ruling, the Distriet Court
declared that the eontinuation of this practice was uncon-
stitutional The Court of Appeals affirmed, 483 F. 2d

8 Fla, Stat, Aon. § 907045 (10973), seems to provide that every
defendant confined for 30 days is entitled to a mandatory preliminary
hearing upon application for writ of habens corpus, but it apparently
has been construed to vest trinl couris with diseretion to deny the
bearing, See Evane v. State, 197 So, 323 (Fla. Ct, App. 10867). But
of. Karz v. Ouverton, 240 Bo. 2d 783 (Fls, Ct. App. 1971).

o Although this ruling held & gtatewide “legislative rule” unconsti-
tutional, it was not outside the juriediction of & single judge by vir-
tue of 98 T7. B. €. §228], The original complaint did not ask for
an injunction against enforcement of any state statute ar legislative
rule of statewide application, since the practice of denying prelim-
inary hearings to persons charged by information was then em-
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778, modifying the Distriet Court’s decree in minor par-
tieulars and guggesting that the form of preliminary hear-
ing provided by the amended Florida rules would be ac-
ceptable, as long as it was provided to all defendants in
custody pending trial, Id, at 7880 BState Attorney

" bodied only 1o judical decislons. The District Court therefore had
furiadiction to issue the initial injunetion, snd the Court of Appeals

"had jurisdiction over the appeal. Om remand, the eonstitobonality
of & state “statute” was drawn into questinn for the Arst tims when
‘the eriminal riles were amended. The Thstriet Court's supplemental
opinion can fairly be read as & declaratory judgment that the
smended rules were uneonstitutional; the injunctive decree was never
amgnded to ineerporate that holding; and the opinion in the Contd
of Appeals iz not inconsistent with the conclusion that the Distriet
Court, did not enjoin enforcernent of the statewide rule, Hee 483 F.
Bd, at 7BE, Accordmgly, a district court of three judges was not
renuired for the jsmence of this order. Ses Kennedy v Mendoza-
Martinez, 372 T1. 5. 144, 152-155 {1068); Memming v. Nestor, 363
. &, 603, 606-608 {1960}, . )

19 The mejar difference between the Distriet Court’s order and
that of the Court of Appesls cemterad on the guestion whether s
-probable cause hearing is required for sl srrested persens charged
by information or enly for those ronfined pending tripl. The Dietrict
Court's original deeree required preliminary hearings for all arrested
persons. 532 F, Bupp., at —.  On remmand, the Thstriet Court made
an exeeption for persons charged with misdemesnors who neither
guffered pretrial detention nor faced imprisonment, upon canviction,
355 T, Jupp., et — The Court of Appesls explivitly limited the
hearing right for misdemeanor defendants to those who are jailed
‘pending trial. 483 F. 2d, at 783, Ttz opinion aleo suggests, without
stating explicitly, that the hepring right is similardy limited 4o felony
defendantz who are confined pending trisl. Fd., st 787, 789,

The Court of Appedls veeated both the portion of the Distriet
Court's order that preseribed time periods different from those
the amended rules, and the sanetions for failure to comply with the
‘hearing requirements. It affimmed the District Court's holding on
remand that the amemded rules’ extended time periods for capital
and Iife-imprisonment offenses was & violation of egqual protection.
Our di=position of the cpse mapken it unnecessary to address the zpe-
eific terms of the Thatriet Court's decres,
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Gerstein petitioned for review, and we granted certiorart
hecause of the importance of the issue We aflirm in

part and reverse in part.
11

Ag framd by the proceedings below, thia case presenta
two issues: whether a person arrested and held for trial

1At gral argument eotnsel informed us that the named respond-
ents have been eonvieted. Their pratria]l detenticn therefors has
ended, but this caee belgnge to thet norrow olass of casez in which
the fermination of a cloes representative’s claim does not moot the
dlaime of the unnamed members of the clase, 8Se= Soeng v, fowae, Na,
73-762. FPretraul detenticn is by nature temporary, and it 1@ most
onlikely that any given individual could have his constitutions) claim
decided aon appesl hefare he i5 either relessed or convicted, Tha
individual sould nopetheless suffer repeated deprivations, and it is
pertain that other persons similarly situsted will be detained under
the allegedly uncanstitutional procedures. The olaim, in short, i=
ahe that 8 distinctly “capable of repetition, yel evading review”

At the time the ecomplaint was filed, the named respondents wera
members of g class of peraons detained without a judieial probable
rguge determination, but the recard does naot indicate whether any
af them respondents wera still in custody awaiting trial when the
District Court certified the classifieation. Despite the absence of
guth s shawing, which would ardinarily ba required to aveid mogt-
nese under Spenag, this case i= not moot, The length of pretrial
custady cannot Be aucertained at the ontset, and it may be ended
gf any time by relense gn recognizance, dismizsal of the charges, or
g guilty plea, a= well as by acguittal or conviction afrer trial. Tt i
by ng means certain thet any given individual would be in pretrial
eustody lone enough for a distriet judge to eertiiy & elass action,
Moreover, this i= the kind of case in which the conatant existence of
a elags of persons suffering the deprivation is certam.  The attornes
representing the named respondents s & public defender, and we may
gafely aesume that he hag other dients with & contioning live interest
in the cese. This controversy, therefors, i a suitable excepfion to
the Sosma tule that mootnes of g class setion that i= "eapable of
repetition, yet evading review" ordinarily is governed by determining
whether the named representatives were members of the class at
the time of certification. See Sosng, suprg, at —; cof, Riverg ¥,
Fraeman, 480 F_ 24 1150 (CA5 1672,
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on an information ig entitled to a judicial determination
of probable cause for detention, and if so, whether the
adversary hearing crdered by the District Court and
approved by the Court of Appeals is required by the
Constitution, A

Both the standards and procedures for arrest and'
detention have been derived from the Fourth Amend-
ment and its common-law antecedents. See Cupp V.
Murphy, 412 U. 8. 201 204-205 (1973); Ez parte
Bollman, 8 U. 8. (4 Cranch) 75 (1807); Ex parte Bur-
ford, 7 U. 8. (3 Cranch) 447 (1806). The standard for
arrest is probable cause, defined in terms of facts and
circumstances “sufficient to warrant a prudent man in
believing that the [suspect] had committed or was com-
mitting an offense.” Beck v. Ohio, 479 T. B. 89, 81
(1964), See also Henry v. United States, 361 T, S. 98
(1959) ; Brinegar v, United States, 338 1. 8. 160, 175-176
(1940) ; Johnson v, United States, 333 U, 8. 10 (1048).
This standard represents a compromise between the indi-
vidual's right to liberty and the community’s responsi-
Bility for controlling erime.

“These long-prevailing standards seek to safe-
guard citizens from rash and unreasonable inter-
ferences with privacy and from unfounded charges
of crime. They also seek to give fair leeway for
enforcing the law in the community's protection.
‘Because many sttuations which confront officers in
the course of executing their duties are more or less
‘ambiguous, room must be allowed for some mistakes
‘on their part. But the mistakes must be those of
reasonable men, acting on facts leading sensibly to
their conclusions of probability, The rule of prob-
able cause is & practical, nontechnical conception
affording the best compromize that has been found
for accommaodating these often opposing interests,
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Requiring more would unduly hamper law enforce-
ment. To allow less would be to leave law-abiding
citizens at the mercy of the officers’ whim or caprice.”
Brinegar v. United States, supra, at 178.

To implement the Fourth Amendment’s protection
against unfounded invaszions of liberty and privacy, the
Court has required that the exmstence of probable cause
be decided by a neutral and detached magistrate when-
E‘_ﬁ&r possible. The clagsic statement of this principle
appears in Johnson v, United States, supra, at 13-14:

“The point of the Fourth Amendment, which often
is not grasped by zealous officers, is not that it denies
law enforcement the support of the usual inferences
which reasonable men draw from evidence. Its pro-
tection congists in requiring that those inferences be
drawn by a neutral and detached magistrate instead
of being judged by the officer engaged in the often

+ competitive enterprise of ferreting out crime.”

See also Terry v. Ohio, 392 U, B. 1, 20-22 (1968).
Maximum protection of individual rights eould be
assured by requiring a magistrate’s review of the factual
justifieation prior to any arrest, but such & requirement
would severely handicap legitimate law enforcement. In
striking & balance between these opposing interests, the
Court has expressed a preference for the use of arrest
warrants when possible, Beck v, Ohio, 379 U. 8. 89, 96
{1964) ; Wong Sun v. United States, 371 U. 8, 471, 479~
482 (1963), but it has never invalidated an arrest sup-
ported by probable cause solely because the officers had
failed to secure & warrant. See Ker v. Cealifornia, 374
U. 8. 23 (1963) ; Draper v. United Stntes, 358 U. 8, 307

(1958); Trupiano v. United States, 334 U. B. 699, 705
(1648) ¢

12 Another sspect of Trupiano wag gverruled in Unifed Siates v.
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Under this praetical compromise, a policeman's on-the-
scene assessment of probable eause 18 legal justification
for arresting a person suspected of erime. The police-
man's judgment also justifies a brief period of detention
to take the administrative steps necessary for arrest, but
once the suspect is in custody the reasons that justify
dispensing with the magistrate's neutral judgment evapo-
rate. There is no longer any danger that the suspect will
escape or commit further erimes while the police submit
their evidence to a magistrate. And, from the suspect’s
point of view, the consequences of prolonged detention
may be more serious than the interference oceasioned by
arrest. Pretrial confinement may imperil the suspect’s
job, interrupt his source of income, and impair his family
relationships, Even pretrial release may be accompanied
by burdensome eonditions that effect a significant re-
straint on lberty. BSee R. Goldfarb, Ransom 3291
(1965): L. Katz, Justice Iz the Crime 51-62 (1972).
When the stakes are this high. the detached judgment
of & neutral magistrate is essential if the Fourth Amend-
ment s to furnish meaningful protection from unfounded
interference with liberty. Accordingly, we hold that the
Fourth Amendment requires a judicial determination of
probable cause as a prerequisite to extended restraint on
liberty following arrest,

This result has historical support in the common law
that has guided interpretation of the Fourth Amend-
ment. See Carroll v. United States, 267 U, 8. 132, 149

Rabinowitz, 339 11, 8. 58 (1950), which was overruled in turn by
Chimel v. California, 305 U. 8. 752.

The &aue of warrantless srrest that hes genersted the most con-
teoversy, and which remains uneettled, iz whether and under what
circumstances an officer may ehter o suspect’s home to make a war-
rentless arrest. See Coolidge v. New Hampshire, 405 U, 8, 443, 474
(1971); id, at 510-512 (Warm, J., disenting); Jones v. United
States, 357 U, §, 403, 495-500 (1958),
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(1925). At common law it was customary, if not obliga-
tory, for an arrested person to be brought before a justice
of the peace shortly after arrest. 2 Hale, Pleas of the
Crown 77, 81, 95 (1736) ; 2 Hawkins, Pleas of the Crown
I116-117 (4th ed. 1762). Bee also Kuriz v, Moffitf, 115
U. B. 478, 408-400 (1885).* The justice of the peace
would “examine” the prisoner and the witnesees to deter-
mine whether there was reason to believe the prisoner
had committed a crime, If there weas, the suspect would
be cammitted to jail or bailed pending trial. If not, he
would be discharged from custody. 1 Hale, supra, at
H83-685: 2 Hawkins, supra, at 118-119; 1 J, Stephen,
History of the Criminal Law of England 233 (1883).*

, 1 The primary motivation for the requirement geems to have
Been the penalty for allowing an offender to eseape, if he had in fact
committed the criroe, and the fear of liahility for false imprisenment,
if he had not. But Hale aleo recognized that a judimal worrant of
commitment, called & wmittimus, was required for more than brisf
detention,

“When a private person hath arrested & felon, or one suspected
of a felony, he may detain him in ¢ustody till he can reasonably dis-
misz himself of him; but with as much speed as conveniently he can,
be msy do either of these things,

. “1. He may carry lim to the common goal, . . , but that is now
rarely done.

“2. He may deliver him to the constable of the vill, who may either
carry him to the commeon gacl, . . . ore to & justice of the peace to
be examined, sand farther prooseded agninst as case shall require . . .,

“3, Or he may carry him immediately to any justics of peace of the
county where he is taken, who upon examination may discharge, bail,
or commit him, as the case shall require,

“And the bringing the offender either by the congtable or private
person to a justice of peace is most usual and safe, because a gaoler
will expect & Mittimus for hiz warrant of detaining."
1id,, at 588-580.

1 The examination of the prisoner was inguisitorisl, and the ex-
amination of the witnesses was conducted outside the prisoner's pres-
ence. The process was considersd gquite harsh until statutory reform
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The initial determination of probable cause also could be
reviewed by higher courts on a writ of habeas corpus.
2 Hawkins, supra, at 112-115; 1 J. Stephen, supra, at
243; see Ex parte Bollman, 8 U, 8. (4 Cranch) 75, 97—
101 (1807). This practice furnished the model for
eriminal procedure in America immedintely following the
adoption of the Fourth Amendment, see £z parte Boll-
man, 8 U. 8. (4 Cranch) 75 (1807); ** Ex parte Burford,
7 U. 8. (8 Cranch) 447 (1808); Ez parte Hamilton, 3
U. 8. (3 Dall.) 17 (1795), and there are indications that
the Framers of the Bill of Rights regarded it as a model
for a “reasonable” seizure. Bee Draper v, United States,
358 TU. 8. 307, 317-320 (1959) (Dovaras, J;; dissenting).!*

was accomplished in 1848, 1T, Stephen, at 235, but it was well astab-
lished that if the investigation turned up insufficient evidence of the
prigoner’s guilt, he was entitled to be discharged.

1 Ity Er parte Bollman, two men charged in the Asron Burr treason.,
were committed following an examination in the civouit eourt of
the Distriet of Columbia. They filed & petition for writ of habeas
corpus in the Bupreme Court. The Court, in an opinion by Chief
Justice Marshsll, affirmed its jurisdiction to issue habeas corpus to
persond in custody by order of faderal trinl courts, Then, following
arguments an the Fourth Amendment requiremnent of probable causes,
the Court surveyed the evidence against the prisoners and held that
it did not establish probable eause-that they were guilty of treason.
The prisoners were discharged,

4 similar procedurs at commen law, the warrant for recovery
of etolen goods, 15 said to have furnished the model for a “resson-
able” search under the Fourth Amendment. The vietim was re-
guired to appear before a justice of the pears and make an oath
of probable cause that hig goods could be found in a partionlar place.
After the warrant was executed, and the goods seized, the vietim
and the alleged thief would sppear before the justice of the peace
for & prompt determination of the cause for seizure of the goods
and detention of the thief, 2 Hale, smepra. at 148-152; T, Tavlor,
Tivo &tudies in Congtitutional Interpretation 24-35 3040 (1983);
ses Boyd v. United Stades, 116 T, Er 618, A26-620 (1886).
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Under the Florids procedures challenged here, a per-
gon arrested without a warrant apd charged by informa-
tion may be jailed or subjected to other restraints pending
trial without any opportunity for a probable cause deter-
mination,” There ig no proviston for a test of probable
cause at the first appearance before a magistrate or at
the hearing to set bail, Fla. Rule Crim. Proec. 3.130; see
Pugh v. Ratruvater, 483 F. 2d 778, 781 n. 8 (CA5 1973),
and the suspeet canot demand a preliminary hearing,
Fla. Rule Crim. Proe, 3.181 (a). The Florida Supreme
Court has held that habeas corpus cannot be used to test
the probable ecause for detention under an information,
Sullivan v. State ex rel. McCrory, 49 So. 2d 794 (Fla.
1851), The arraignment may be delayed as much as a
month, and it is not clear that the issue of probable cause
mgy be raised then.'®

1t A person arrested under g warrant would have received a prior
judicial determination of probable cause. TUnder Fla. Rule Crim,
Proo. 3.120, & warmant may be issued upon o sworn complaint that
glates factz showing that the suspect has committed a crima. The
muogietrate mey also take testimony under oath to determine if there
is reasonable ground to believe the complaint is troe,

18 The Distriet Court found that the procedures used in filing
informations allow a delay of a month or more between arrest and
arrmignment, First, processing of the information does not begin
until the arresting officar uppenrs before an assistant state attorney
and files an affidavit of facts. This appearance ia delaved anywhere
from 24 hours to two weeks after arrest. If the state attorney
decides to file an information, the papers are prepared and the
information s fled and set for arrmignment, The average delay
from the time the arresting officer appears end the time of arraign-
ment is 10 to 15 davs.

The Court of Appeals assumed, for purposes of this case, that the
defendant would have an opportunity to challenge the probable
cauge underlying the information at his arraignment, but noted
that if the sasumption wns groundless, o person charged by informa-
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Petitioner defends this practice on the ground that the
prosecutor’s decigion to file an information is itself a
determination of probable cause and that furnishes suffi-
cient reason to detain a defendant pending trial. Al-
though & conscientious deecision that the evidence war-
rants affords & measure of protection against unfounded
detention, we do not think prosecutorial judgment
standing alone meets the requirements of the Fourth
Amendment. Indeed, we think the Court’s previous
decisions compe! disapproval of the Florida proecdure.
In Albrecht v. United States, 273 U. 8. 1, b (1927), the
Court held that an arrest warrant issued solely upon a
TUnited States Attorney’s information was invalid because
the accompanying affidavits were defective, Although
the Court's opinion did not éxplicitly state that the
prosecutor’s official oath could not furnish probable cause,
that conclusion was implicit in the judgment that the
arrest was illegal under the Fourth Amendment.” More
recently, in Coolidge v. New Hampshire, 403 U. 8. 443,
449453 (16871), the Court held that a prosecutor's

"tion would have no opportunity to challenge probable cause before
triel, 483 F, Zd, &t 781, n. 2. The Florida rule governing arrajgn-
‘ment does not suggest that the proeedurs contemplates a challenge
to probable cause or any consideration of pretral custedy, It
merely provides thar the arraignment shall consist of reading the
indictment or information to the defendant and calling upon Kim
“to plead. Fla. Rule Crim. Proe. 3.160.

1n By conttazt, the Cotirt has held that an indictroent, “fair upen
ita face,” and refurned by a “properly eonstituted grand jury™ con-
clusively determines the existence of probable cause mnd requires
issuance of an arrest warrant without further inquiry. Ez porte
‘United States, 287 U, 8. 241, 250 (1932). See also Giordenells v,
United States, 357 U. 8. 480, 487 (1058), The willingness to let o
“grand jury's judgment substitute for that of a neutral and detached
magistrate is ateributable to the grand jury’s relationship to the
courte and its historical role of protecting individuals from unjust
prosecution. See United States v, Calondra, 414 U, 8. 338, 342-348
(1874).
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responsibility to law enforcement is inconsistent with the
constitutional role of a neutral and detached magistrate.
We reaffirmed that principle in Shadwick v. City of
Tampa, 407 U. 8. 345 (1972), and held that probable
cause for the isguance of an arrest warrant must be
determined by someone independent of police and prose-
gution.” The reason for this separation of functions was
expressed by Justice Frankfurter in a similar context:

“A democratic society, in which respeet for the dig-
nity of all men is central, naturally guards against
the misuse of the law enforcement process. Zeal
in tracking down erime is not in itself an sssurance
of sobernesa of judgment, Disinterestedness in law
enforcement does not alone prevent disregard of cher-
ished liberties. Experience has therefore counseled
that safeguards must be provided against the dan-
gers of the overzealous as well as the despotic. The
awful instruments of the criminal law cannot be
entrusted to a single functionary, The complicated
procezs of eriminal justice is therefore divided into
different parts, responsibility for which 18 separately
vested in the various participants upon whom the
criminal lJaw relies for its vindication.” McNabb v.
United States, 318 U. 8. 332, 343 (1943).

80 The Court had earlier resched a different result in Ocampo v.
United Stofes, 234 T. 8 91 (1814}, a criminal appenl from the
Philippane Ielands. Under & statutory guarantee substantially iden-
tigal to the Fourth Amendment, Aet of July 1, 1802, o, 1369, §5,
32 Btat, 603804, the Court held that an arrest warrant could issue
salely upon & progecutor’z information, The Court has sinee held
that interpretation of a statetory guarantee applicable to the Philip-
pines i& not conelusive for interpretation of & cognate provision m
the Federal Constitution, Green v. United States, 355 T, 5. 184,
194-198 (1937). Ewven if it were, the result reached in Ocompo
is incompatible with the later holdings of Albrecht, Coolidge, and
Shadwiek,
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In holding that the prosecutor's assessment of probable
eguse is not sufficient alone to justify restraint on liberty
pending trial, we do not imply that the accused is en-
titled to judicial oversight or review of a prosecutor’s de-
dision to prosecute, Instead, we adhere to the Court's
prior holding that a judicial hearing is not prerequisite
to prosecution by information. Lem Woon v, Oregon,
229 U. 8. 586 (1913)."* Nor do we retreat from the estab-
lished rule that illegal arrest or detention does not void
a subsequent convietion, Frisbie v, Collins, 342 U, 8,
519 (1952) ; Ker v, fllinois, 119 U. 8. 436 (1886). Thus,
as the Court of Appeals noted below, & suspeet who is
presently detained may challenge the probable cause for
that confinement, but a convietion will not be vacated
on the ground that the defendant was detained pending
trial without probable cauge, 483 F. 2d, at TB6-787,
Compare Scarbrough v. Dution, 393 F. 2d 6 (CAS5 1968),
with Broun v. Fauntleroy, — U, 8, App. D. C, —, 442
F. 2d 838 (1971), and Cooley v. Stone, — U, 8. App.
D C —, 414 F, 2d 1213 (1969).

T

. Both the Distriet Court and the Court of Appeals
held that the determination of probable cause must be
accompanied by the full panoply of adversary safe.
guards—eounsel, eonfrontation, cross-exsmination, and
compulsory process for witnesses, A full preliminary
hearing of this sort is modeled after the procedure used in

Ngee also Beck v, Washington, 360 U. B, 541 (1862), The
opinion in Beck cites Ocampo v, United States, 234 T, 5. 01 (1014),
for the same proposttion, but the validity of proseeution by infor-
mation without & preliminary hearing was not at issue in that coze
Tha only issues were whether grand juries were required in the
Philippines and, as discussed in 0. 20, supro, whether the prosecutor’s
decision to file an information furnished sufficient probable cause far
BD arTest warramb.
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many States to determine whether the evidence justifies
going to trial under an information or presenting the
case to a grand jury. See Coleman v. Alabama, 399 U, 8.
1 (1970); Y Eamisar, W. LaFave & J, Israel, Modern
Criminal Procedure 057-D67, 006-1000 (4th ed, 1974).
The standard of proof required of the prosecution is
usually referred to as “probable cause,” but it may ap-
proach a prima facie case of guilt. A, L. I. Model Code
of Pre-arraignment Procedure, Commentary on Article
330, at 90-91 (Tent, Draft No. 5, 1972). When the
hearing takes this form, adversary procedures are custo-
marily employed. The importance of the issue to both
the State an the accused justifies the presentation of wit-
nesses and full exploration of their testimony on cross-
examination, This kind of hearing also requires appoint-
ment of counsel for indigent defendants, Coleman v,
Alabama, 399 U, 8. 1 (1970}, And, as the hearing as-
sumes increased importance and the procedures become
more complex, the less likely it is that it can be held
promptly after arrest. See A. L. I. Model Code of Pre-
arraingment Procedure, supra, at 33-34.

These adversary safeguards are not essential for the
probable cause determination required by the Fourth
Amendment. The sole issue is whether there is probable
cause for detaining the arrested person pending such
further proceedings as may be afforded by law. This
issue can be determined reliably without a full adversary
hearing. The standard is the same as that for arrest.®

22 Because the standards are identical, there is no need for further
investigation before the probable cause determination een be made.
“Presumahly, whomever the police arrest they must arrest on ‘prob-
able canse.” It is mot the function of the police to arrest, as it were,
at latge and to use an interrogating process at police hesdquarters
in order to determine whom they should charge before & committing
magistrate on ‘probable cause.'" Mollory v. United States, 354
T. 8. 440, 456 (1957).
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That standard—probable cause to believe the suspect has
committed s crime—traditionally has been decided in
nonadversary proceedings on hearsay and written testi-
mony, and the Court has approved these informal modes
of proof,

“Guilt in a eriminal case must be proved beyond a
reasonable doubt and by evidence confined to that

+ which long experience in the common-law tradition,
to some extent embodied in the Constitution, has
erystallized into rules of evidence consistent with
that standard. These rules are historically grounded
rights of our system, developed to safeguard men
from dubious and unjust convictions, with resulting
forfeitures of life, liberty and property.

“In dealing with probable eause, however, as the
very name implies, we deal with probabilities,
These are not technical; they are the factual and
practical considerations of everyday life on which
reasonable and prudent men, not legal technicians,
act. The standard of proof is accordingly correla-
tive to what must be proved.” Brinegar v. Unifed
States, 338 U, 8. 160, 174-175 (1949).

Cf. McCray v. Illinois, 386 U. 8, 300 (1967).

The use of these informal procedures is justified not
only by the lesser consequences of & probable cause de-
termination but also by the nature of the determination
iteelf, It does not require the fine resolution of confliet-
ing evidence that & reasonable-doubt or even a prepond-
erance standard demands, and credibility determinations
are seldom crucial in deciding whether the evidence sup-
porte a reasonable belief in guilt. See F, Miller, The De-
cision to Charge a Suspect with a Crime 64-109 (1868),
Thig 18 not to say that Confrontation and eross-examina-
tion might not enhanee the reliability of probable cause
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determinations in some cases, but in most cases their
value would be too slight to justify holding, as a matter of
constitutional principle, that these formalities and safe-
guards designed for trial must also be employed in mak-
ing the Fourth Amendment determination of probable
eause.”™ Our system of eriminal justice is already over-
burdened, and it is subjeet to valid eriticiam when over-
emphasis on procedural and evidentiary formalities re-
sults in delayed justice, repetitive trials, and burdensome
expense for both the State and the accused.

Becausze of its limited function and its nonadversary
character, the probable cause determination is not =
“eritical stage” in the prosecution that would require
appointed counsel, We have identified as “gritieal
gtages” those pretrial procedures that would impair de-
fense on the merits if the accused is required to proceed
without counsel, Coleman v. Algbama, 399 U. 8. 1

21 In Mormasey v, Brewer, 408 U, 8, 471 (1972), and Gagnon v,
Searpelli, 411 U, 8. 778 (1873), we held that & parcles or proba-
tioner arrested prior to revoeation is entitled fo an informal pre-
liminary hearing at the place of arrest, with some provision for live
testimony. 408 T. 8, at 487; 411 1. 8., at 786. That preliminary
hearing, more than the probable cense determination required by
the Fourth Amendment, serves the purpose of gathering and pre-
serving live testimony, sinee the final revoeation hearing frequently
is held at some distance from the place where the violation oecurred,
408 T, 8, at 485; 411 T, B, st 872-873 n. 5. Mareover, revoration
proceedings may offer less protection from initinl error than the
more formal crimingl process, where violations are defined by statute
and the prosecutor has a professional duty not to charge & suspect
with erime unlesa he is satisfied of probable ranse. See ABA Code
of Professional Responsibility, D, R, 7-103 (A) (the prosecutor has
a professional responsibility “not [t0] institute or ceuse to be insii-
tuted erimingl charges when he knows or it is obvious that the
churges are not supperted by probable cause”): ABA Btandards
Relating to the Administration of Criminel Justice, The Prosecution
Functino, §8§ 1.1, 34, 3.9 (1974} ; Amerienn College of Trial Lawyers,
Code of Trial Conduet, rule 4 (o).
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(1970) ; United States v, Wade, 388 17, 8, 218, 226 (1967).
In Coleman v. Alabama, where the Court held that a pre-
liminary hearing was a critical stage of an Alabama prose-
cution, the majority and eoncurring opinions identified
two eritical factors that distinguish the Alabama prelim-
inary hearing from the probable cause determination re-
quired by the Fourth Amendment. First, under Alabama
law the function of the hearing was to determine whether
the evidence justified charging the suspect with an of-
fense. A finding of no probable cause sould mean that
he would not be tried at all, The Fourth Amendment
probable cause determination is addressed only to pre-
trial custody. To be sure, pretrial custody may affect to
some extent the defendant’s ability to assist in prepara-
tion of his defense, but this is not the kind of substantial
‘harm identified as controlling in Wade and Coleman,
Second, Alabama sallowed the suspect to confront and
Cross-examine prosecution witnesses at the preliminary
hearing. The Court noted that the suspect’s defense on
‘the merits could be compromised if he had no legal as-
sistance for exploring or preserving the witnesses' testi-
mony. This consideration does not apply to the informal,
nonadversary procedure required under the Fourth
Amendment,

The reasons that make a nonadversary proceeding ap-
propriate, however, do not justify denying the suspeet an
opportunity to be present and participate in the deter-
‘mination.* Qur system of justice operates on the premise

#The procedures suggested in the Uniform Rules of Criminal
FProcedure (Proposed Final Draft 1074) and the &, L. I. Model Code
of Pre-arraignment Procedure (Tent, Draft No, §, 1072, and Tent,
Draft No. bA, 1973) are instructive. Under the Uniform Rules, &
person arrested without & warrant is entitled, “without unnecessary
delay,” to & first appearance before 8 magistrate and & determination
that grounds exist for issuance of an arrest warrant. The determi-
nation may be made on affidavits or testimony, in the presence of
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f&hat the subject of a judicial proceeding is entitled to
participate unless there is good reason to exclude him.
See Rees v. City of Watertown, 86 T, 8. (19 Wall.) 107,
122-123 (1873). The Fourth Amendment iz not incon-
sistent with that concept. The procedures normally fol-
lowed in applying for warrants are ex parte proceedings
by necessity, as notifying the suspect would often frus-
trate the purpose of the warrant. See T. Taylor, Two
Studies in Constitutional Interpretation 81-82 (1969).
But when the suspect is already in custody, and the only
isale is probable cause for detention, he should be allowed
to participate in the determination. Allowing him to ap-
pear before the magistrate and giving him an opportunity

the secuzed. Rule 311. Persons who remain in custody for inability
to qualify for pretrial release are offered snother opportunity for a
probable cause determination at the detention hearing, held no more
than § daye after arrest. This iz an adversary hearing, and the
partles may summon witnesses, but relinble hearsay may be con-
siderad, Rule 544.

The Model Gode of Pre-arraignment Procedure aleo provides a

first appearance, ot which s warrantless arrest must be supported
by & reazonably detailed written statement of facts, §310. The
magistrate may make s determination of probable cause to hold the
pecused, but he is not required to do so 2nd the nooused may refuest
an attorney for an “sdjourned session' of the first appearance to be
held within 2 “court days." At that session, the magistrate makes
& determination of probable cause upon & combination of written
and live testimony;
"The arrested person may present written and testimonial evidence
and arguments for his discharge and the state may present addi-
tional written and testimonial evidence and arguments that there is
reasonable cause to believe that he hes committed the erime of
which he is sccused. The state's submission may be made by means
of affidavits, and no witnesses shall be required to appear unless the
court, in the light of the evidence and arguments submitted by the
parties, determines that there is a basis for believing that the APPear-
ance of one or more witnesses for whom the srrested person seeke
subpoenas might lead to a finding that there ia no reasonablo cause”
§3102(2) (Tent. Draft No. 54, 1073),
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to speak or to submit written evidence for consideration
along with the State's presentation could enhanece both
the reliability and the fairness of the proceeding. The
burden on the State would be minimal, Virtually all
juriedictions require that arrested persons be presented
to & judicial officer within a short time after arrest, see
A, L. I, Model Code of Pre-arraignment Procedure 230-
231 (Tent, Draft No. 1, 19686), and every jurisdiction
makes some provision for setting bail or determining other
conditions of pretrial release. See L. Katz, Justice Is
the Crime, Appendix B, at 247-365 (1972). Since the
defendant is already in the courtroom, the issue of prob-
able cause may be decided at that time with little or no
inconvenience to the State. In fact, the suspect's first
appearance before a magistrate traditionally has been
considered the proper time for determining whether there
is probable cause for detention, 1 Hale, Pleas of the
Crown 580590 (1736) ; 2 id., at 77-95; 2 Hawkins, Pleas
of the Crown 116-117 (4th ed. 1762): see McNabb v
United States, 318 U. 8. 332, 342-344 (1943);: Amster-
dam, Perspective on the Fourth Amendment, 58 Minn. L.
Rev. 348, 3591 & n. 408 (1974). Although the Federal
Rules of Criminal Procedure do not explicitly acknowl-
edge this function of the first appearanee, this Court has
interpreted them to require a determination of probable
cauge at that stage. Jaben v. United States, 381 U. 8.

214 (1965) ; Mallory v. United States, 354 U, B, 449, 454
(1057).2

% Tn gn emicus brief filed on behalf of the TUnited Btates, the
Balivitar General suggested that MeNabb v. Mallory had mistaken
the purpose of the first appearance, and that aetual practice is other-
wise. Cf. Note, Probable Cavse at the Initial Appearsnes in War-
rantless Arrests, 45 So. Cal. L. Rev, 1128 (1972); McNabb, of course,
wag denided before the adoption of the Federal Hules of Criminal
Procedure. It interpreted a statutory requirement that an arrested
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There is no single proper method for making the prob-
gble cauge determination required by the Fourth Amend-
ment. The States have many different patterns of erimi-
nal procedure, and each may adapt its own to provide a
pwift and reliable probable cause determination with the
least burden to its system. - Like many jurisdictions,
Florida requires every arrested person to be brought
before & magistrate within 24 hours, unless sooner
released. Fla. Rule Crim. Proe. 8310 (b). At that
appearance the defendant is told of the charges against
him, furnished & copy of the complaint, advised of his
congtitutional rights, and provided counsel if he is indi-
gent, The magistrate then sets bail or preseribes other
gonditions of pretrial release, Cne of the factors typi-
cally relied upon in making this deecision is the weight of
evidence agninst the accused. ABA Standards Relating
to the Administration of Criminal Justice, Pretrial
Release §45.1 (1974); see 18 U. 3. C. §3146 (b). Ex-
panding that determination to a test of probable cause
would be & natural way of integrating the probable cause
deeision with existing procedures.

In other States, existing procedures may eatisfy the
requirement of the Fourth Amendment., Some States
already authorize a lhearing on probable eause at or
immediately following the suspect’s first appearance.

person be brought before a maglstrate withoit unnecessary delay.
318 U, B, at 342. Mallory was decided after the federai ruies were
adopted, and although the jmterpretatinn of the federal rules was
dictem, it clearly outlinad the Court's view:

“The scheme for initinting a federa! prosecution i= plainly defined.
The poiise may not arrest upon mere suspicion but only en ‘probable
canse’ The next step in the proceeding i to arraign the arrested
person before & judicial officer as quickly as possible so that he may
be advised of his rights and so that the jesue of probable cavse may
be promptly determined” 354 T, 8, at 4564,

The uge of the word “arraign” was in error, as arraignment oconra
later in the process. Fed., Rule Crim, Proe, 10,
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E, g., Colo, Rev, Stat. § 30-2-7; Hawaii Rev, Stat. § 708-
708. Others may choose simply to accelerate their exist-
ing preliminary hearings. What the Fourth Amendment
requires for pretrial restraint on liberty * is a reliable
determination of probable cause made either before or
promptly after arrest, and preferably no later than the
first appearance before a judicial officer, If made after
arrest, the suspect must be allowed to be present. Each
State may cheose the procedure that best accommodates
this determination to its existing practice.®

v

We agree with the Court of Appeals that the Fourth
Amendment requires a timely judicial determination of
probable cause as a prerequisite to detention, and we
accordingly affirm that much of the judgment. As we
do not agree that the Fourth Amendment requires the
adversary hparing’ outlined in the District Court's decres,
we reverse in part and remand to the Court of Appeals
for further proceedings consistent with this opinion.

. ™ Because the probable eause determination is not a conatitutional
prerequisite to the charging decision, it i= required only for those
suspects who suffer restraints on liberty other than the condition
that they appear for trial. There are many kinds of pretrial release
aod many degrees of conditional liberty, Hee 18 T, 8. C. § 3144,
ABA Standards Telating to the Administration of Criminal Justice,
Pretrin] Reelose § 52 (1874 ; Uniform Rules of Criminal Procedure,
Rule 331 (Proposed Finsl Draft 1974). We cannot define spe-
cifienlly those that would require a prior probable cause determina-
tion, but the key factor ia significant restraint on liberty,

87 Of course, if the 3tate ineorporates the probable cause determi-
nation into & multipurpose hearing, the necessity for appomted coun-
'gel at the combined proceeding must be governed by the principle
af Caleman v, Alabama, supra.



CHAMBERS DRAFT
2SI ST

SUPREME COURT OF THE UNITED STATES

No. 73477

Richatd E, Gerstein, State At~
torney for Eleventh Judicial |On -Writ of Certiorari

Cireuit of Florida, L to the United States
Petitioner, Court of Appeals for
v the Fifth Circuit.

Robert Pugh et al
[December —, 1074]

]'.'lf._[n. Justice PoweLL delivered the opinion of the
Court.

The issue in this case is whether a person arrested
under a prosecutor’s information is constitutionally en-
titled to & judicial determination of probable cause for
pretrial restraint of liberty,

I

In March 1971 responderits Pugh and Henderson were
arrested in Dade County, Florida. Each was charged
with several offenses under a prosecutor's information.
Pugh was denied bail becguse one of the charges against
him ecarried a potential life sentence, and Henderson was
held in oustody because he was unable to post a $4,500
bond,

1 Respondent Pugh was arrested on Mareh 3 1871, On March 18
an information was filed changing him with robbery, earrying a eon-
cealed weapon, and posseasion of a fircarm during commission of &
felony, Respondent Henderson waos arrested Mareh 2, and charged
by information on March 18 with the offenses of breaking and
entering and amsssult and battery. The record does oot indieate
whether sither was arrested under & warrant.
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In Florida, indietments are required only for prosecu-
tion of offenses punishable by death. All other eriminal
offenses may be prosecuted by information, and viola~
t:c:-ns of municipal ordinanees may be prosecuted by &
simple affidavit or docket entry. Fla, Rule Crim. Proc,
3.140 (Supp. 1974), At the time respondents were ar-
rested, Florida's rules of criminal procedure authorized

only one method for determining the existence of probable.

cause to hold a suspect in jail pending trial. Fla. Rule
Crim. Proc. 1.122 (amended 1072). This proceeding, an
adversary preliminary hearing, was not available to a
suspeet who had already been charged by information,
See Bradiey v. State, 265 So. 2d 533 (Fla.}, cert. denied,
411 U. 8. 916 (1073) ; State ex rel. Hardy v. Blount, 261
S0, 2d 172 (Fla, 1972).* 1In those instances when a pre-
liminary hearing was held and the suspect discharged, the
prosecutor could reinstate the charge and return him to
custody by filing an information. See Montgomery v.
State, 176 So. 2d.331 (Fla. 1965) ! Baugus v. State, 141

S0, 2d 264 (Fla. 1062). As a result, a person charged by .

information could. be detained pending trial golely on the
decision of a prosecutor.

Respondents Pugh and Henderson filed a class action
against Dade County officials in the Federal Distriet
Court,” elaiming a constitutional right to & judicial hear-
ing on the issue of probable cause and requesting declara-
tory and injunctive relief* Respondents Turner and

¢ Florida lnw olan denies preliminary henrings to persons confined
under indietment, Sangaree v. Homlin, 235 So. 2d 729 (Fla, 1970),
Fla. Rule Crim. Proo. 3.131, but that procedure is not challenged in
this casze,

" The complaint was framed under 42 U, 8, C. §1'E‘53 and juris-
diction In the Distriet Court wos based on 28 U. 8 . § 1343 (3).

¢ Respondents did not ask for release from state cust.nd}_ AVEN a8
an alternate remedy, They only asked that the state authaorities be
ordered to give them o probsble cause determination, This was
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Faulk, also in eustody under informations, subsequently
intervened,” Petitioner Gerstein, the State Attorney for
Dade County, was one of several defendanta.

After an initial delay while the Florida legislature con-
sidered a bill that would have afforded preliminary hear-
ings to persons charged by information, the Distriet Court
granted the relief sought. Pugh v. Rainwater, 332 T,
Supp. 1107 (8D Fla, 1871), After certifying the case
ag a class action under Fed, Rule Civ. Proe. 23 (b)(2),
the Zourt held that the Fourth and Fourteenth Amend-
ments give all arrested persons charged by information &
right to a judicial hearing on the question of probable
cause. The Distriet Court ordered the Dade County
defendants to give the named plaintiffs an immediate
preliminary hearing to determine probable cause for
further detention.” It alsp ordered them to submit a

alsg the only relief that the Distriet Court ordered for the named
respondents. — F, Supp. —, Because release was neither asleed
nor ordered, the lowsuit did not come within the cass of eases for
which habeas corpus iz the exclusive remedy, Preiser v, Rodrigues,
411 T, 8. 475 (1973} ; eee Wolff v. MeDonnell, 84 8. Ct. 2083, 2073-
2074 (1974).

f Turner wae being held on & charge of aute theft, following arrest
on March 11, 1971, Faulk was arrested on March 19 on chatges
of soliciting & ride and possession of marihuana.

9 The named defendants ineludacd justices of the pesce and judges
-of small-claims eourts, who were authorized to hold preliminary
hearings in ¢riminal cases, and g group of law enforcernent officers
with power to make arrests in Dade County, Gerstein waa the only

ane who petitioned for nerﬁnm.ri(jimgeuﬁ-ai-&ppﬂhé
i

T The Ihstriet Court correctly held that respondents’ claim for
relief was not barred by the equituble restrictions on federal inter-
vention in state prosecutions, Founpger v. Harrle, 401 17, 8. 37 (1971).
“The mjunction was not directed at the state prosscutions ss such,
but only at the legality of pretrisl detention without a judicisl hear-
ing, an issue that could not be raised in defense (fiF the crifaTmal
proserution, The order to hold preliminary hearings could not

[
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plan providing preliminary hearings in all eases instituted
by information.

Only one such plan was submitted, and the Distriet
Court adopted it with modifications. The final order
prescribed & detailed post-arrest procedure, 336 T,
Supp. 490. Upon arrest the accused would be taken be-
fore & magistrate for a “first appearance hearing,” The
magistrate would explain the charges, advise the ae-
cused of his rights, appoint counsel if he was indigent,
gnd proceed with a probable cause determination unless
either the prosecutor or the accused was unprepared. If
either asked for more time, the magistrate would set the
date for a “prelimingry hearing,” to be held no more than
four days later if the accused was in eustody and no more
than 10 days later if he had been released pending trial.
At the hearing the accused would be entitled to counsel,
and he would be allowed to confront and cross-examine
adverse witnesses, to summon favorable witnesses, and to
have a transeript made on request. If the magistrate
found no probable cause, the aceused would be discharged.
He then could not be charged with the same offense by
complaint or information, but only by indictment re-
turned within 30 days. The plan also provided sane-
tions for failure to hold hearings at the prescribed times.

The Court of Appeals for the Fifth Circuit stayed the
District Court’s order pending appeal, but while the ecase
was awaiting decision, the Dade Counfy judiciary volun-
tarity adopted a similar procedure of its own. Upon
learning of this development, the Court of Appeals re-
manded the case for specific findings on the constitu-
tionality of the new Dade County svstermn, Before the
Distriet Court issited its findings, however, the Florida

prejudice the conduet of trial on the merits. See Conover v. Monte-
mura, 477 F, 2d 1073, 1082 (CA3 1973); of Perez v, Ledesma, 401
T. 8 B2 (1871}; Stefonelli v. Minard, 342 U, 5. 11T (1251).
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Bupreme Court amended the procedural rules governing
preliminary hearings statewlide, and the parties agreed
that the Distriet Court should direet its inguiry to the
new rules rather than the Dade County proecedures.

Under the amended rules every arrested person must
be taken before a judicial officer within 24 hours. Fla.
Rile Crim. Proc. 3.130. Thigs “first appearance” ia simi-
lar to the “first appearance hearing” ordered by the Dis-
trict Court in all respects but the erueial one: the magis-
trite does not mske & determination of probable cause,
The rule amendments also changed the procedure for
preliminary hearings, restricting them to felony charges
and codifying the rule that no hearings are available fo
peraons charged by information or indictment. Rule
8.131; see In re Rule 8.181 (b), Floride Rules of Crim-
tnal Procedure, 282 8o, 2d — (Fla. 1872) 2

In a supplemental opinion the District Court held
that the amended rules had not answered the basie con-
stitutional objection, since & defendant charged by in-
formation still eould be detained pending triel without
s judieis! determination of probable cause, 355 F. Supp.,
1286. Reaffirming the original ruling, the District Court
declared that the continuation of this practice was uneon-
stitutional” The Court of Appeals affirmed, 483 F, 2d

4Fla, Stat. Ann, §907.045 (1973}, seems to provide that every
defendant confined for 30 days i entiled to & mandatery preliminary
hearimg upon application for writ of habeas corpus, but o apparently
has been comstroed to vest trisl courts with diseretion to deny the
hearing, Bee Bvans v. State, 197 Ho. 325 (Fla. Ct. App. 1987). But
of, Karz v. Dverton, 240 S0, 2d 7683 (Fla, Ct. App, 1071},

1 Although this ruling held a statewide "legizlative role” unconsti-
tational, it was not outside the jurisdiction of 4 single judge by vie-
tue of 28 U7, B O, 82281, The ariginal complaint did not sk for
ab imjunction against enforcement of any stale statute or legislative
rule of statewide application, since the practice of denying prelim-
inaty heatings to persons charged by information weas then em-
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778, modifying the Distriet Court’s deeree in minor par-
tieulars and suggesting that the form of preliminary hear-
ing provided by the amended Florida rnles would be ac-
ceptable, as long as it was provided to all defendants in
custody pending trial. Id., at 7BR.)" Btate Attorney

bodied onfy in judicial decizions. The Distriet Court therefore had,
jurisdiction ta issue the mitial mjunction, and the Court of Appeals
had jurisdiction over the appeal. On remand. the eonstitutionality
of n stete "statute’ was drawn inte question for the first time when
the criminal rules were amended., The Distriet Conrt's enpplemental
opimion can faitly be resd ae a declarstory judgment that the
artended riles were unconatitutional: the imjunctive decres wap never
amended to incorporate that holding; and the opinion in the Coutt
of Appeals 18 not incomgistent with the conelusion that the District
Court did not enjoin enforeement of the statewide rule. See 4533 F.
2d, at V88, Accordingly, a distriet eourt of three judges wes not
required for the imstanee of thizs order. Hee Kennedy v, Mendoza-
Martingz, 372 T, B, 144, 152-155 (1983); Flemming v. Nesipr, 383
10, 8, 808, G06-A08 {1980},

1 The major difference between the Distriet Courts order and
that of the Court of Appeals centered on the question whether a
probable cauee hearitg is reemired. for ol arrested persons charged
by informstion or only for those confined pending trial.  The Distriet
Court's original deoree required prelimingry hearings for all arrested
persong, 332 F, Bupp, ot == On remand, the Distriet Court made
an exception for persons charged with misdernesnors who neither
guffered prefrisl detention nor faced imprisonment upon conviction.
355 F, Supp., at —  The Court of Appepls explicitly limited the
hearing right for misdemeanor defendants to those who are jeiled
pending trial. 483 F, 24, at 788, TIts opinion also euggests, without
stating explicitly. that the hearing rvight s similarly limited to felony
defendants who are confined pending trial  Fd, at 787, 780,

The Court of Appenle vacated both the portion of the District
Court’s order that preseribed time periods different from those in
the amended rules, and the sonctions for failure to comply with the
hearing tequirements, It affirmed the Dhstriet Court's holding on
reriand that the mmended rules’ extended time periods for capital
and he-imprizonroent offenses waz p viclation of equel proteciion.
Cyr disposition of the cese makes it unnecessary te pddress the spe-
cifte tarma of the Thstriet Conrt's deores,
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Gerstein petitioned for review, and we granted certiorari
because of the importance of the issue® We affirm in

part and reverse in part.
II

As frax;}l by the proceedings below, this cage presents
two issues: whether a person arrested and held for trial

1t At oral argument counsel informed ue that the named respond-
ente have been comvicted, Their pretrial detention therefore has
ended, but this case belongs to that narrow class of caees in which
the termination of a class representative’s elajm does not moot the
claims of the unnamed members of the class, See Sosna v, Jowa, No.
78-T62. Pretrial detention = by nature temporary, and it = most
unlikely that any given individual ceuld have his ponstitutional claim
decided on appeal before he is sither relessed or convicted, The
individual could nonetheless suffer repeated deprivations, and it is
certain thet other persons similarly situated will be detained under
the allegedly uneonstitutional procedures, The claim, in short, ia
one that s distinetly “capable of repetition, yet evading review.”

At the time the complaint was filed, the named respondents were
members of o class of persons detained without a judicial probable
canse determination, but the record does not indicate whether any
of them sespendestsywere still in opstody awaiting trisl when the
District. Court certified the class " Despite the absence of
mich a showing, which would erdinarily be required to avoid moot-
ness under Soeng, this cmse i not moot, The length of pretrial
custody cannot be mecertained at the owtset, and it may be ended
&t any time by release on recoghizance, dismissal of the charges, or
8 guilty plen, as well az by acquittsl or convietion after trial, Tt s
by oo means certain thet any given individual would be in pretrial
eustody long enough for a distriet judge to certify a class action,
Moreover, this is the kind of caze in which the constant axistence of
o class of persons suffering the deprivation is certain, The attorney
representing the named respondents is a publie defender, and we may
gafely pseuma that he hea other clients with 2 confinning live intereet
in the case. This controversy, therefore, s a suitable exeception to
the Spsta rule that mootness of & olass mcotion thet & “papable of
repetition, yet evading review"” ordinarily iz governed by determining
whether the named representatives were members of the elass at
the time of certification. Hee Somna, supra, at ——; of. Rivera v.
Freeman, 460 F, 2d 1150 (CAD 1872),
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on an information is entitled to & judicial determination
of probable cause for detention, and if so, whether the
advergary hearing ordered by the Distriet Court and
approved by the Court of Appeals is required by the
Constitution, X

Both the standards and procedures for arrest and
détention have been derived from the Fourth Amend-
ment and its cornmon-law antecedents. See Cupp .
Murphy, 412 U. 8. 201, 204-205 (1973); Er parte
Boliman, 8 U, 8, (4 Cranch) 75 (1807); Ex parte Bur-
ford, 7 U. 8. (3 Cranch) 447 (1806). The standard for
arrest is probable cause, defined in terms of facts and
circumgstances “sufficient to warrant & prudent man in
believing that the [suspect] had committed or was com-
mitting an offense.,” Beck v, Ohio, 479 T, 8. 85, 91
(1964), See also Henry v. United States, 361 U. 8, 08
(1959) ; Brinegar v, United Stotes, 338 U, 8, 160, 175-176
(1949) ; Johnson v. Unifed States, 333 U. 8. 10 (1948).
This standard represents aeempransisetetween the ndi-

“These long-prevailing standards seek to safe-
guard citizens from rash and unreasonable inter-
ferences with privacy and from unfounded charges
of crime, They also seek to give fair leeway for
enforcing the law in the community's protection.
Because many situations which confront officers in
the course of executing their duties are more or less
ambigtious, room must be allowed for some mistakes
¢n their part, But the mistakes must be those of
regsonable men, aeting on facts leading gensibly to
their conclusions of probability. The rule of prob-
able cause iz a practical, nontechnieal coneeption
affording the best compromise that has been found
for accommodating these often opposing interests.

vidual's right to liberty and the m -
i lorime,
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Requiring more would unduly hamper law enforce-
ment. To allow less would be to leave law-abiding
citizens at the mercy of the officers’ whim or caprics,”
Brinegar v. United States, supra, at 176.

To implement the Fourth Amendment's protection
ggainst unfounded invasions of liberty and privacy, the
@ourt has required that the existence of probable cause
be decided by & neutral and detached magistrate when-
gver possible. The classic statement of this prineiple
appears in Johnson v. United States, supra, at 13-14:

“The point of the Fourth Amendment, which often
is not grasped by zealous officers, is not that it denies
law enforcement the support of the usual inferences
which reasonable men draw from evidence, Its pro-
tection consists in requiring that those inferences be
drawn by & neutral and detached magistrate instead
of being judged by the officer engaged in the often
competitive enterprise of ferreting out crime."”

Bee also Terry v. Ohio, 302 U, 8. 1, 20-22 {1968),
Maximum protection of individual rights could be
assured by requiring & magistrate's review of the factual
justifieation prior to any arrest, but such a requirement
legitimate law enforeement. In

striking a balance between these opposing interests, the

Court has ressed a preference for the use of arrest
warrants whern Jpessiibde, Beck v. Ohio, 378 T, 8. 80, 06
§1964); Wong Sun v, United States, 371 T, B, 471, 470
482 (1963), but it has never invalidated an arreet sup-
ported by probable cause solely because the cfficers had
failed to secure a warrant. See Ker v. California, 374
U, 8. 23 (1963); Draper v. United Stafes, 358 T, 8. 307
(1959); Trupiano v, United States, 334 U. 8. 698, 705

(1048).1

3 Another sspect of Trupiane was overroled in Linited Stater w.
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TUnder this practical compromise, a policeman’s on-the-
seene asgessment of probable cause is legal justification
for arresting a person suspeeted of crime. The police-
man’s judgment also justifies a brief period of detention
to take the administrative steps necessary for arrest, but
once the suspect is in custody the reasons that justify
dispensing with the magistrate's neutral judgment evapo-
rate, There is no longer any danger that the suspect will
escape or commit further erimes while the police submit
their evidence to & magistrate. And, from the suspect’s
point of view, the consequences of prolonged detention
mey be more serious than the interference oceasioned by
arrest. Pretrial confinement may imperil the suspect's
job, interrupt his source of ineome, and impair his family
relationships. Even pretrial release may be accompanied
by burdensome conditions that effect a significant re-
straint on liberty., See T, Goldfarb, Ransom 32-01
(1965); L. Katz, Justice Is the Crime 51-62 (1972).
When the stakes are this high, the detached judgment
of a neutral magistrate iz essential if the Fourth Amend-
ment i8 to furnish meaningful protection from unfounded
interference with liberty. Accordingly, we hold that the
Fourth Amendment requires a judicial determination of
probable eause as a prerequisite to extended restraint on
liberty following arrest.

This result has historical support in the common law
that has guided interpretation of the Fourth Amend-
ment. See Carroll v. United States, 267 U. 8. 132, 149

Rabinpwite, 339 T, 8. 58 (1950), which was overnled i tuwmn by
Chimel v. California, 305 T, 3. 752,

The izue of warrantless arrest that has generated the most con-
troversy, and which remains unsettled, i= whether and under what
BirmmataME an officer may enter & suspect's home to make 5 war-
rgntless arrest. See Coolidge v, New Hompehire, 403 U, 8, 443, 474
(1871); id, at 510-512 (Wmrmm, J., dissenting); Jones v, [nited
Stafes, 357 T, B. 408, 409-500 (1058,
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(1925). At common law it was enstomary, if not obliga-
tory, for an arrested person to be brought before a justice
of the peace shortly after arrest. 2 Hale, Pleas of the
Crown 77, 81, 95 (1736) ; 2 Hawkins, Pleas of the Crown
£16-117 (4th ed, 1762), See also Kurtz v. Moffitt, 115
U. 8, 478, 408400 (1883).® The justice of the peace
would “examine” the prisoner and the witnesses to deter-
mine whether there was reason to believe the prisoner
had committed a erime, If there was, the suspect would
be committed to jail or bailed pending trial. If not, he
would be diechargtd from custody. 1 Hale, supra, at
583-585: 2 Hawkins, supra, at 116~119; 1 J. Stephen,
History of the Criminal Law of England 233 (1883)%

18 The primary motivation for the requirement seeme to heve
Been the penalty for allowing an offender to escape, if he had in fact
commmitted the crime, and the fear of lishility for false imprisonment,
if he had not. But Hale aleo recognized that a judicial warrant of
commitment, ealled & méttimus, was required for more than hrief
detention,

“When s private person hath arrested a felon, or one muspected
of & felony, he may detain him in custody till he can ressonably dis-
miss himself of him; but with as much speed as convenjently he can,
he msy do either of these things.

"1, He may earry him {o the common ggl, . . . but that i now
Tarely done.

"2, He may deliver him to the constable of the vill, who may either
earry him to the commot' gacl, . . . ogg to a justice of the peace to
be examined, and farther proceeded against as case ehall require .. .,

3. Or he may carry him immediately to any justice of peace of the
county where he i talten, whe upon examination may discharge, bad,
or commit him, as the case shall require.

“And the bringing the offender etther by the constable or private
person to a justice of peace i most ususl and eafe, because o gaoler
will expect & Mittimus for his warrant of detaining.”
1id., at 586-550,

14 The examination of the prisoner was inquisitorial, and the ex-
amination of the witnesses was conducted outside the prisoner's pres-
dnce, The process was congidersd quite harah until statutory reform

WHH-*"
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The initial determination of probable cause also could be
reviewed by higher courts on & writ of habeas corpus.
2 Hawkins, supra, at 112-115; 1 J. Stephen, supra, at
243; see Ex parte Bollman, 8 U. 8. (4 Cranch) 75, 97—
101 (1807). This practice furnished the model for
eriminal procedure in Americs immediately following the
adoption of the Fourth Amendment, see Ez parte Boli-
man, 8 U. 8. (4 Cranch) 75 (1807); ©* Ez parte Burford;
7 U. 8. (3 Cranch) 447 (1808); Ex parte Hamilton, 3
1. 8. (3 Dall.) 17 (1795}, and there are indications that
the Framers of the Bill of Rights regarded it as a model
for a “reasonable” seizure, See Draper v. United States,
358 T. 8. 307, 317-320 (1959) (Doveras, J., dissenting) .

was accomplished in 1848, 1 I. Btephen, at 225, but it wes well estah-
lished that if the investigation turned up meufficient evidence of
guilt, Ya was entitled to be discharged,

18 In Ex parte Bollman, two men charged in the Aaron Burr treason
were commiitied following an examination in the cireuit epurt of
the Distriet of Columbiz, They filed a petition for writ of habeas
eorpus jn the Bupreme Court. The Court, in an opinien by Chief
Justice Marshall, affirmed ite jurisdiction to issue habeas corpua to
persons m eustedy by order of federal trial courts. Then, following
arguments oo the Fourth Amendment requirement of probable cause,
the Court surveyed the evidence against the prisoners and held that
it did not establish probable cause that they were guilty of tresson.
The prisoners were discharged.

WA gimiler procedure st common law, the warrant for recovery
of stolen gooda, ls zaid to have furnished the model for 8 “resson-
able” gearch under the Fourth Amendment. The victim was re-
guired to appear before & justice of the peace and meke an ocath
of probable cause that his goods could be found in & particular place.
After the warrant was executed, and the goodz sejzed, the vietim
and’ the alleged thief would appear before the justice of the peace
for & prompt determination of the cause for seisure of the goods
and detention of the thief, 2 Hale, supre, at 148-152; T, Taylar,
Two Btudies in Comstitutional Interpretation 24-25, 39-40 (10960);
geg Bopd v, Uniled States, 116 T, 8. 616, 626-620 (1886).

probable
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B

Under the Florida procedures challenged here, a per-
gon arrested without a warrant and charged by informa-
tion may be jailed or subjected to other restraints pending
trial without any opportunity for a probable eause deter-
mination.!” There is no provision for a test of probable
canse at the first appearance before a magistrate or at
the hearing to set bail, Fla. Rule Crim. Proe, 3.130; see
Pugh v, Rainwater, 483 F, 2d 778, 781 n. 8 (CAS5 1973),
and the suspect cangt demand a preliminary hearing.
¥la. Rule Crim. Proe. 3.131 (). The Florida Supreme
Court has held that habeas corpus cannot be used to test
the probable cause for detention under an information,
Sullivan v, State ex rel, McCrory, 40 Bo. 2d 794 (Fla.
1951). The arraignment may be delayed as much as &
maonth, and it is not clear that the issue of probable cause

may be raiged then.®

" A person arrested under a warrant would have received a priot
judicial decermination of probable rause, Under Fla, Rule Crim,
Proc, 23,120, a warrant may be issued upon & sworn complaint that
gtates facts showing that the suspeet has committed a grime. The
magistrate may aleo take testimony under oath to determine if there
iz rensonehle ground to believe the complaint 8 true.

2 The District Court found that the procedures ussd in filing
informations allow a delay of a month or more between arrest and
arraignment. First, processing of the information does not begin
unti] the arresting officer uppears before an assistant state attorney
and files an affidavit of facts. This appearance is delaved anywhere
from 24 hours to two weeks after arrest. If the state atiorney
deeides to file an information, the papers are prepared and the
information s filed and eset for arraignment, The average delay
from the time the arresting officer appears and the time of arraign-
ment i8 10 to 15 days.

The Court of Appeals assumed, for purposes of this case, that the
defendant would have an opportunity to challenge the probable
cause underlying the informuation st his arrsignment, but noted
that if the nssumption was groundless, a person charged by infarma-



Frnsfd_-'-"t"lnn

T34TT—OPINION
14 GERETEIN v. PUGH

Petitioner defends this practice on the ground that the
proseeutor’s decision to file an information is itself a
determination of probable cause and that furnishes suffi-
dient reason to detain a defendant pending trial, Al-
though a conscientions decision that the evidence war-

— rantgjaffords a measure of protection against unfounded

detention, we do not think prosecutorial judgment
standing alone meets the requirements of the Fourth
Amendment. Indeed, we think the Court's previous
decizions compel disapproval of the Florida procedure,
In Albrecht v. United States, 273 U, 8. 1, § (1927), the
Court held that an arrest warrant issued solely upon a
United States Attorney’s information was invalid because
the accompanying affidavite were defective. Although
the Court's opinion did not explicitly state that the
prosecutor's official oath could not furnish probable cause,
that conclusion was implieit in the judgment that the
arrest was illegal under the Fourth Amendment.” More
recently, in Coolidge v. New Hompshire, 403 U, 8. 443,
440 453 (1971), the Court held that a prosecutor’s

tien would have no opportunity to challenge probable cause before
trial. 483 F. 2d, at 781, n. 2, The Florida rule governing arraign-
ment doee not suggest that the procedure contemplates a challenge
to probable cause or any consideration of pretrial custody, It
merely provides that the srroignment shsll eopsist of reading the
indictment or information to the defendant and calling upon him
to plead, Fla. Rule Crimi. Proc, 3.160,

** By contrast, the Court has held that sn indictment, "fair upon
ita face,” and returned by a “properly constituted grand jury” eon-
clugively determines the existenee of probable eausze and requires
fssuance of an arrest warrant without further inquiry. Erx parte
United Stotes, 287 T1, 8, 241, 250 (1832), Bee also Giordenello v,
United Stotes, 357 T, 5. 480, 487 (10568), The willingness fo let g

grand jury’s judgment substitute for that of & neutral and detached

magistrate 12 attributable to the grand jury’s relotionship to the
courts and its historieal role of protecting individusls from unjust
progecution. Ses Umited Stotey v, Calendre, 414 T, 8 338, 342346
(1974}.
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responsibility to law enforcement is inconsistent with the
constitutional role of & neutral and detached magistrate.
We reaffirmed that principle in Shadwick v. City of
Tampa, 407 U, 5. 345 (1972), and held that probable
cause for the issuance of an arrest warrant must be
determined by someone independent of police and prose-
cution,™ The reason for this separation of funetions was
expressed by Justice Frankfurter in a similar context:

“A democratic society, in which respect for the dig-
nity of all men is central, naturally guards against
the misuse of the law enforcement process. Zeal
in tracking down crime is not in itself an assurance
of soberness of judgment. Disinterestedness in law
enforcement does not alone prevent disregard of cher-
ished liberties. Experience has therefore counseled
that safegusrds must be provided against the dan-
gers of the overzealous as well as the despotic. The
awful instruments of the eriminal law cannot be
enfrusted to a single functionary. The complicated
process of criminal justice is therefore divided into
different parts, responsibility for which is separately
vested in the various participants upon whom the
criminal law relies for its vindication.” McNabb v.
United States, 318 U. 8, 332, 343 (1943).

2 The Court had earlier resched a different result in Ceampo v
Umnited States, 234 U. 8. 91 (1814), 8 criminal appeal from the
Philippine Islands, Tnder a etatutory guarantee substantially iden-
tical to the Fourth Amendment, Act of July 1, 1902, c. 1369, § 5,
32 Btat, 603-694, the Court held that an arrest wartant sould issue
solely vpon a proseoutor's information. The Court has sinca held
that mterpretation of a statutory guarantee applicable to the Philip-
pines is not conclusive for interpretation of a cognate provision in
the Federal Constitution, G'reen v. United States, 365 U, 8. 184,
194-108 (1857). Ewven if it were, the result reached in Ocampe

is incompatible with the later haldings of Albrecht, Coolidge, and
Shadwick,
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In holding that the prosecutor’s assessment of probable
cauee is not sufficient alone to justify restraint on liberty
pending trial, we do not imply that the aceused is en-
titled to judieial overgight or review of a prosecutor’s de-
gizion to prosecute. Instead, we adhere to the Court's
prigr holding-that a judicial hearing is not prerequisite
to prosecution by information, Lem Woon v. Oregon,
229 U. 8. 586 (1913).® Nor do-we retreat from the estab-
lished rule that illegal arrest or detention does not void
a subsequent conviction. Frisbie v. Collins, 342 U, 8,
519 (1052); Ker v. Illinois, 119 10, 8, 436 (1886), Thus,
as the Court of Appeals noted below, a suspeet who is
presently detained may challenge the probable cause for
that confinement, but & conviction will not be vaeated
on the ground that the defendant was detained pending
trial without probable canse. 483 F. 2d,-at 786-787,
Compare Scarbrough v. Dutton, 393 F, 2d 6 (CA5 1968),
with Brown v. Fauntleroy, — U. 8. App. D, C. —, 442
F. 2d 838 (1971), and Cooley v. Stone, — U. 8. App.
D.C. —, 414 F. 2d 1213 (15868).

111

Both the District Court and the Court of Appeals
held that the determination of probable cause must be
accompanied by the full panoply of adversary safe-
guards—counsel, confrontation, cross-examination, and
compulsory process for witnesses. A full preliminary
hearing of this sert is modeled after the proeedure used in

0 f8eq aleg Beck v. Washingion, 369 T, 5. 541 (1982), The
opinion in Beck cites Ocampo v. United States, 234 T, 5. 01 (1014},
for the same proposition, but the validity of prosecution by mfor-
mation without a preliminary hearing was not at isve in that casze.
The only issues were whether grand juriee were required in the
Philippines and, as disoussed in n, 20, supre, whether the prosecutor’s
decision ta file an information furnished sufficient probable cause for
&I AITest warrand,
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many States to determine whether the evidence justifies
going to trial under an information or presenting the
case to a grand jury. See Coleman v, Alabama, 308 U, 8,
1 (1970); Y Kamisar, W. LaFave & J. Israel, Modern
Criminal Procedure 957-9067, 096-1000 (4th ed. 1974).
“The standard of proof required of the prosecution is
unsually referred to as “probable cause,” but it may ap-
proach a prima facie case of guilt. A, L. I. Model Code
of Pre-arraignment Procedure, Commentary on Article
330, at 90-91 (Tent. Draft No, 5, 1872). When the
hearing takes this form, adversary procedures are custo-
marily employed. The importance of the issue to both
the State en, the aceused justifies the presentation of wit-
nesses and full exploration of their testimony on cross-
examination. This kind of hearing also requires appaint-
ment of counsel for indigent defendants. Coleman v.
Alabama, 399 U. 8. 1 (1970). And, as the hearing as-
' gumes inereased importance and the procedures become
more complex, the less likely it is that it can be held
promptly after arrest. See A, L, I. Model Code of Pre-
arrm'.lﬂmant Procedure, supra, at 33-34,

These adversary safeguards are not essential for the
probable cause determination required by the Fourth
Amendment, The sole issue is whether there is probable
cause for detaining the arrested person pending such
further proceedings as may be afforded by law. This
ismue can be determined reliably without a full adversary
hearing. The standard is the same as that for arrest.”

*2 Bocause the standards are jdentical, [there is no need for further
investigation before the probable eause determination ean be made,
"Presumably, whomever the polize arrest they must arrest on 'prob-
able cause It s not the function of the police to arrest, a= it were,
gt large and to use an interrogoting process at police headguariers
in order to determing whom they should charge before a committing
magistrate on ‘probable cause)!” Mallory v. Unsted Stefes, 354
U, 8. 440, 456 (1057),



73-477—0FPINION

18 GERSTEIN v, FUGH

That standard—probable cause to believe the suspect has
cornmitted a erime—traditionally has been decided in
nonadversary proceedings on hearsay and written testi-
mony, and the Court has approved these informal modes
of proof.

“Guilt in a criminal case must be proved beyond a
reasonable doubt and by evidence confined to that
which long experience in the common-law tradition,
to some extent embodied in the Constitution, has
erystallized into rules of evidence consistent with
that standard. These rules are historieally grounded
rights of our system, developed to safeguard men
from dubjous and unjust convictions, with resulting
forfeitures of life, liberty and property.

“In dealing with probable cause, however, as the
very name implies, we dea]l with probabilities,
These are not technical: they are the factual and
practical considerations of everyday life on which
reasonable and prudent men, not legal technicians,
act. The standard of proof is acecordingly correla-
tive to what must be proved.” Brinegar v. Unifed
States, 338 U, 8. 160, 174-175 (1945).

Cf. McCray v. Ilinois, 386 U, 5. 300 (1967),

The use of these informal procedures is justified not
only by the lesser consequences of a probable cause de-
termination but also by the nature of the determination
itself. It does not require the fine resolution of conflict-
ing evidence that a reasonable-doubt or even a prepond-
erance standard demands, and credibility determinations
are seldom erucial in deciding whether the evidence sup-
ports a reasonahle belief in guilt. See F, Millar,?ihe De-
cision to Charge a Suspect with a Crime 64-100 (1069),
This is not to say that,Confrontation and cross-examina-
tion might not enhance the reliability of probable cause

PRroszaulion !
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determinations in some cases, but in most cases their
value would be too slight to justify holding, as a matter of
constitutional principle, that these formalities and safe-
guards designed for trial must also be employed in mak-
ing the Fourth Amendment determination of probable
cause.” |Our system of crifiinel justice is uirendy over-
urdened, and it is subject to valid criticism when over-
emphaals on procedural and evidentiary formalities re-
sults in delayed justice, repetitive trials, and burdenscme
expense for both the State and the accused.

Because of its Timited function and ifs nonadversary
character, the probable cause determination is not a
“eritical stage” m the prosecution that would require

appointed counsel, Weshave identified ag “critical

stages” those pretrial procedures that would impair de-
fense on the merits if the accused is required to proceed
without counsel, Coleman v. Alsbama, 399 U. 8 1

2 In Morrissey v, Brewer, 408 7). 8, 471 (1972), and Gognon v.
Scarpelli, 411 T, 8, 778 [1973), we held that a parolee or proba-
tioner arrested prior to revocation is entitled to an informsal pre-
liminary hearing at the place of arrest, with some provision for live

testimony. 408 U, B, at 487; 411 U. B, at 780. That preliminary

hearing, more than the probeble cause determination reguired by
the Fourth Amendment, serves the purpose of gathering and pre-
gerving live testimony, since the final revocation hearing frequently
iz held st some dizstance from the place where the violation oecurred.
408 7. 8., at 486; 411 U, 3., at 872873 n, 5. Moreover, revocation
proceedings may offer less protection from initial error than the
more formal criminal process, whers violations are defined by statute
and the prosecutor has a professional duty not to charge a suspect
with erime nnless he i= sotisfied of probable cause. Bes ABA Code
of Professional Responsibility, . B, 7-103 (A) (the prosecutor has
& professional responsibility “not [to] institute or cause to be insti-
tuted criminal charges when he knows or it is obvious that the
charges are not supported by probable cause'); ABPA Btandards
Belating to the Administration of Criminal Justice, The Prosecution
Functinfi, §§ 1.1, 3.4, 39 (1974); Ameriean College of Trial Lawyers,
Code of Trisl Condust, rule 4 (e},

t
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{1870) ; United States v. Wade, 388 U, B, 218, 226 (1967).
In Coleman v. Alabama, where the Court held that a pre-
liminary hearing was a critical stage of an Alabama prose-
eution, the majority and concurring opinions identified
two eritical factors that distinguish the Alabama prelim-
inary hearing from the probable cause determination re-
quired by the Fourth Amendment, First, under Alabama
law the function of thejhearing was to determine whether
the evidence justified charging the suspect with an of-
fense. A finding of no probable cause could mean that
he would not be tried at all. The Fourth Amendment
probable cause determination is addressed only to pre-
trial custody. To be sure, pretrial eustody may affect to
some extent the defendant’s ability to assist in prepara-
tion of his defense, but this is not the kind of substantial
harm identified as controlling in Wade and Coleman.
Second, Alabama allowed the suspeet to econfront and
cross-examine prosecution witnesses at the preliminary
hearing. The Court noted that the suspect’s defense on
the merita could be compromised if he had no legal as-
sistance for exploring or preserving the witnesses' testi-
mony, This consideration does not apply to the informal,
nonadversary procedure required under the Fourth
Amendment.

The reasons that make a nonadversary proeeeding ap-
propriate, however, do not justify denying the suspect an
opportunity to be present and participate in the deter-
mination,® Qur system of justice operates on the premise

# The procedures sopgested in the Uniform Rules of Criminal
Procedure (Proposed Final Draft 1974) and the A. L. T, Model Cods
of Pre-arraignment Procedurse (Tent, Draft No. 5, 1972, and Tent.
Draft Neo. 5A, 1873) are mstructive. TUnder the Uniform Rules, a
pereon arrested without s warrant is entitled, “without unnecessary
delay,” to & firet appearance before 8 magistrate and a determmination
that grounds exist for issuance of an arrest warrant, The determi-
oetion may be made on affidavitz or testimony, in the presence of
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that the subject of a judicial proceeding is entitled to
participate unless there is good resson to exclude him.
See Rees v. City of Watertown, 86 U, 8, (19 Wall.) 107,
122123 (1873). The Fourth Amendment is not incon-
gigtent with that conecept. The procedures normally fol-
lowed in applying for warrants are ex parte proceedings
by necessity, as notifying the suspect would often frus-
trate the purpose of the warrant, Bee T. Taylor, Two
Studies in Constitutional Interpretation 81-82 (1868).
But when the suspect is already in custody, and the only
issue is probable cause for detention, he should be allowed
to participate in the determination. Allowing him to ap-
pear before the magistrate and giving him an opportunity

the aceused. Rule 311, Persons who remsin in custady for inability
to qualify for pretrial release are offered another opportunity for a
proboble cause determination &t the detention hearing, held no more
than 5 daye sfter arrest. This is an adversary hearing, snd the
parties may summon witnesses, but relisble hearssy msy he con-
gidered. Rule 344

The Mpdel Code of Pre-arraignment Proeedure also provides =
first. appearance, at which & warrantless arrest must be supported
by a ressonably detailed written stalement of facts. 8310, The
mogistrate may moke o determination of probable cause to hold the
aecused, but he is not required to do so and the acoused may request
an attorney for an “adjourned seasion" of the first appearance to ba
held within 2 "eourt daye’ At that session, the magistrate makes
8 determination of probable cause wpon m combination of written
and live testimnomy:

“The arreated person may present written and testimonial evidence
and arguments for his discharge and the state may present addi-
tional written and testimonial evidence and arguments that thers is
reasomable couse to believe that he hes commitied the erime of
which he is accused. The state’s submission may be made by mesns
of affidavits, and no witnesses shall be required t¢ appear unless the
court, in the light of the evidence and arguments submitted by the
parties, determines that there is a bagis for believing that the appear-
anee of one or more witnesses for whom the arrested person zeeks
subpoenas might lead to & finding that there is no reasonable caunse”
83102 (2) (Tent, Draft No. 54, 1973),



7347 —OPINION

22 GERSTEIN v, PUGH

to speak or to submit written evidence for consideration
along with the State's presentation eould enhance both
the reliability and the fairnesa of the proceeding. The
burden on the State would be minimal, Virtually all
jurisdietions require that arrested persons be presented
to a judicial officer within & short time after arrest, see
A, L. I, Model Code of Pre-arraignment Procedure 230-
231 (Tent. Draft No. 1, 1966), and every jurisdiction
makes some provision far setting bail or determining other
conditions of pretrial release. See L. Katz, Justice Is
the Crime, Appendix B, at 247-365 (1972). Bince the
defendant is already in the courtroom, the issue of prob-
able cause may be decided at that time with little or no
inconvenience to the State. In fact, the suspect’s first
dppearance before a magistrate traditionally has been
congidered the proper time for determining whether there
is probable cause for detention. 1 Hale, Pleas of the
Crown 589-500 (1736) ; 2 id., at 77-05; 2 Hawking, Pleas
of the Crown 116-117 (4th ed. 1762); see McNabb v,
United Stofes, 318 1. 5. 332, 342344 (1943); Amster-
dam, Perspective on the Fourth Amendment, 58 Minn. L,
Rev, 349, 391 & n, 408 (1974). Although the Federal
Rules of Criminal Procedure do not explicitly acknowl-
edge this function of the first appearance, this Court has
interpreted them to require a determination of probable
cauge at that stage. Jaben v. United States, 381 U, 8.

214 (1965); Mallory v. United States, 354 T, S, 440, 454
(1957} R

20 Tn an omicus brief filed on behalf of ihé United States, the
Bolicitor General suggested that McNebb g Mallory bad mistaken
the purpeee of the first appearance, and that actual practice is other-
wizse, Cf. Note, Probable Couse at the Initial Appearance in War-
tuntless Arrests, 45 Bo. Cal. L. Rev, 1128 (1972); McNabb, of course,
was decided before the adoption of the Federal Rules of Criminal
Frocedure. It interpreted a statutory requirement that an arrested
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There is no single proper method for making the prob-
able cause determination required by the Fourth Amend-
ment, The States have many different patterns of erimi-
nal procedure, and each may adapt its own to provide &
swift and reliable probable cause determination with the
least burden to its system. - Like many jurisdictions,
Florida requires every arrested person to be brought
before & magistrate within 24 hours, unless sooner
released. Fla. Rule Crim. Proe. 3.310 (b). At that
appearance the defendant is told of the charges against
him, furnished a copy of the complaint, advised of his
constitutional rights, and provided counse] if he is indi-
gent. The magistrate then sets bail or prescribes other
conditions of pretrial release. One of the factors typi-
cally relied upon in making this decision is the weight of
evidence against the accused, ABA Standards Relating
to the Administration of Criminal Justice, Pretrial
Release §5.1 (1974); =ee 18 U, 8. C. §3146 (b). Ex-
panding that determination to s test of probable cause
would be a natural way of integrating the probable cause
decision with existing procedures.

In other States, existing procedures may satisfy the
requirement of the Fourth Amendment. Some Btates
already authorize a hearing on probable cause at or
immediately following the suspect’s first appearance.

person be brought before o magistrate without unnecessary delay.
18 10, &, at 342, Mallory was decided after the federal rules were
adopted, and although the interpretation of the federal rules was
dietum, it clearly outlined the Court's view!:

“The schemne for inftiating g federal prosecution is plainly defined,
The police may not arrest upon mere suspicion but only on 'probahble
oause. The next step in the proceeding i to arraign the arrested
person before a judicial officer as quickly ss possible sa that he may
be advised of his rights and go that the jssue of probable couse may
be promptly determined.” 854 T. B, ar 454,

The use of the word “areaign' was in error, 2 arraignment ocours
later in the process. Fed, Rule Crim. Proe. 10.
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E. g., Colo. Rev. Stat. § 30-2-7; Hawsii Rev, Stat. § 708-
708. Others may choose simply to accelerate their exist-
ing preliminary hearings, What the Fourth Amendment
requires for pretrial restraint on liberty ® is a reliable
determination of probable cause made either before or
promptly after arrest, and preferably no later than the
first appearance before a judicial officer. If made after
arrest, the suspect must be allowed to be present{ Each
State may choose the procedure that best accommodates
this determination to its existing practice.”

v

We agree with the Court of Appeals that the Fourth
Amendment requires a timely judicial determination of
probable cause as a prerequisite to detention, and we
accordingly affirm that much of the judgment, As we
do not agree that the Fourth Amendment requires the
adversary hearing outlined in the District Court’s decree,
we reverse in part and remand to the Court of Appeals
for further proceedings consistent with this opinion,

_ # Bacause the proboble eayze determination is not & constitutiona]
prerequisite to the charging decision, it = required only for those

suspects who suffer restraints om liberty other than the condition

that they sppear for trial. There are many kinds of pretrial release

and many degrees of conditional liberty. See 18 17, 3 C, § 3148;

ABA Btandards Helating to the Administration of Criminal Justice,

Fretrial Heelase § 5.2 (1974); Uniform Rules of Crimina] Procedurs,

Rule 331 {Proposed Final Draft 1074). We cannot define spe-

cifically those that would require & prior probable cause deterrmina-

tion, but the kev factor is significant restraint on liberty.

87 Of couree, if the Staté incorporntes the probable canse determi-
nation inte & multipurpose hearing, the necessity for appointed coun-
gel at the combined proceeding must be governed by the principles

m}C’uhm v, Alabama, supra,



CHAMBERS DRAFT
SUPREME COURT OF THE UNITED STATES

No. 73477

Richard E. Gerstein, State ﬁt-}
torney for Eleventh Judicial |On Writ of Certiorari

Circuit of Florida, to the United States
Petitioner, Court of Appeals for
v the Fifth Cireuit.

Robert Pugh et al.
[December —, 1974]

Mz. Justice Powrrn delivered the opinion of the
Court.

The issue in this case is whether a person arrested
under a prosecutor's informetion iz eonatitutionally en-
titled to a judicial determination of probable eause for
pretrial restraint of liberty,

I

In March 1871 respondents Pugh and Henderson were
arrested in Dade County, Florida. Each was charged
with several offenses under a prosecutor’s information!
Pugh was denied bail because one of the charges against
him carried s potential life sentence, and Henderson
hetg in custody because he was unable to post a $4 500
bond.

1 Respondent Pugh was arrested on Mareh 3, 1871, On Mareh 16
an information waa filed charging him with robbery, carrying e con-
cealed weapon, and posseseion of & firearm during commission of &
felony. TMespondent Henderson was arrested March 2, and charged
by information on March 19 with the offenses of hresking and
entering and aseault and battery. The record does not indicate
whether sicherwas-nsreetod aadern wﬁa
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Footnote 2A:

Two other procedutres may provide an opportunity to
challenge probable cause iﬁn&abaut a month after
arrest. One, Fla. Stat. Ann. § 907.045 (1973}, seems
to provide that every defendant confined for 30 days is
entitled to a laﬂﬂﬂﬂﬂﬂgﬁprEIimin&ry hearing upcn
application for writ of habeas corpus, It has apparently
been construed to vest trial courts with discretion to
deny the hearing, See Evans v, State, 197 SE‘}% 523 (Fla.
Ct., App. 1967), But cf. Karx v. Overton, 249 So. 2d 763
(Fla. Ct. App. 1971). m Counsel for Petltloner
ai&g_represented at oral argument that arraignment
affordes the suspect an opportunity to "attack the
sufficiency of the evidence -1Lto hold him." Tr. Oral
Argument, Mar, 25, 1974, at 17. This may in fact be
the practice, although the Florida rules provide né_+{f,_
support fox it,sgaa. Rule Crim. Proc. 3.160, bﬁgiiﬁe |
Distriect Court found that the procedures used in filing
informations allow & delay of a month or more EQFbEtween
Thua , v
o

arrest and arralgnment., 332 F. Supp., at .
| LR ) T + ... .. 1 o 1 I et L T T
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In Florida, indictments are required only for
prosecution of offenses punishable by death. Prosecutors
may charge all other crimes by information, without a
prior preliminary hearing and without obtaining leave
of court. Fla. Rule Crim. Proec. 3.140 (Supp. 1974);
Montgomery v. State, 176 So. 2d 331 (Fla. 1965); Baugus
v. State, 141 So. 2d 264 (Fla. 1962)]1 At the time
respondents were arrested, a Florida rule seemed to
authorize g adversary preliminary hearings to test
probable cause for detention in 211 cases. Fla. Rule
Crim. Proec. 1.122 (amended 1972). But the Florida courts
had held that the filing of an information foreclosed the
suspect's right to a preliminary hearing. See Bradley
v. State, 265 So. 2d 533 (Fla.), cert.denied, 411 U.S.
916 (1973); State ex rel. Hardy v. Blount, 261 So. 2d

Themmwamy The State offevred
172 (Fla. 1972). fsamecsswks Ho ather preeedure—mn-

M wrad A0 D{'&_ﬂ: LAt i B-Q-rf_l 1'&4 gw:ff.‘ c.T
!IIlii.’rigvmiﬁsrﬂhieh—ﬁ-pclaanmnha:gnd;h;.inﬁnsmaa*ﬂﬂ}

eowld obtain a judicilal determination of probable cause

liqa for detention. See Sullivan v, State ex rel, McCrory, _
- ¢ apernson chorad S ig?vm'-’m..-
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'F'lﬂid&r -- FEE Or [OrosETn
mn f offenses pumshahle b}r de W - ey

¥ suspect] 1311 pend p tris
; 122 amendig Tgfﬁ)

In 1} ose 1 &ta_nccs whitn a8 pre-
jetharged, the
hrogecirtor condd reinstate the ::ha,rge Angreturn him ta
justody by-Ailitg an information. Sed\Wonigomery v
State, 170 So, 2d 831 (Fla. 1965) ; Baugux v. State, 141
%0, 242064 (Fla. 1962, f'isa.rﬂn %, & person charged b?

rmatmu could be d2 p ined p ndmg trial sol¢ly on th

SET -pmm-#— ——— !
R&epandenta Pugh and Henderson filed a class action
against Dade County officials in the Federal District
Court.? claiming a constitutional right to a judicial hear-
ing on the issue of probable cause and requesting declara-
torv and injunctive relief* Respondents Turner and

2 Florida law also denjes preliminary hearings to persoma confined
under mdirtment, Sangaree v. Hamlin, 235 So. 2d 720 (Fla, 1970),
Flz. Rule Crim. Proe. 3131, but that procedure is not challenged in
this case,
+3The complnint was framed under 42 17, 8, C. § 1983, and juris-
dietion in the Distriet Court waz based on 28 U, B. C. § 1343 {3).

. * Respondents did not ask for release from state custady, even as
an alternate remedy. They ooly{RekedYthat the state puthorities be
grdered to give them a proBable cause determination, This was
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Faulk, also in custody under informations, subsequently
intervened,” Petitioner Gerstein, the Btate Attorney for
Dade County, was one of several defendants.”

After an initial delay while the Flarida legislature con-
sidered a bill that would have afforded preliminary hear-

—
ings to persons charged by information, the District Court
granted the relief sought. Pugh_y. rﬁmlnwutﬂr F,
Supp. 1107 (SD Fla. 1871). u&#ﬁ% f

as a class|action under Fed. Rule Civ. Proc. 23 (b)(2),
Hﬁﬂheld that the Fourth and Fourteenth Amend-
ments give all arrested peraons charged by information a
right to a judicial hearing on the question of probable
eause. The Diatriet Court ordered the Dade County
defendants to give the named plaintifis an immediate
preliminary hearing to determine probable cause for
further detention.” It also ordered them to submit a

glao the only relief that the Diatrict Couort ordered for the named
regpondents,. — F. Supp. —.  Because relesse was neither asked
nor ordered, the lowsuit did not oome within the class of eases for
which habeas corpus ig the exclusive remedy. Preiser v. Rodrigues,
411 U, 8 475 (1673); see Wolff v. MceDonnell, 84 B, Ct, 2083, 2073
2074 (1974),

= Turner was being held on & charwe of auto theft, following arrest

on March 11, 1971, Faulk was arrested on March 19 on charges
of salieiting a nide and posaesaion of marihuana,
* ®The named defendants included justices of the peace and judges
of small-clajms courts, who wers authorized to hold preliminary
hiearings in eriminal cases, and a group of Iaw enforcement officers
with powet to make arreste iIn Dade County. Geretein wae the only
one who petitioned for certiorari following the Court of Appesls’
decision.

T The Distriet Court correetly held that respondents’ clajm for
relief was not barved by the equitable restrictions on federal inter-
ventiom in state prosecutions, Younger v, Haorvis, 401 T7, 8, 37 (1971),
The injunction was not directed at the state prosscutions as such,
but only at the legality of pretrial detention without a judicial hear-
ing, an issue that could not be raised in defense s the eriminal
prosecution. The order to hold preliminary hearings could not

of
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plan providing preliminary hearings in all cases instituted

by information. *Tﬂ'-'- P e,

and the District ' Hhed o
Court adopted it with modifications. The final order g:EJnm 2 Flﬁm

presoribed a detailed post-arrest procedure, 336 F. SM“ E.
Supp. 490. Upon arrest the accused would be taken be- wWilss My pm =
fore a magistrate for s “first appearance hearing,” The =3l 2
magistrate would explain the charges, advise the ac-
eused of his rights, appoint eounsel if he was indigent,
and proceed with a probable cause determination unless
either the proseputor or the aceused was unprepared. If
eitherffalﬁ%?more time, the magistrate would set the .
date for a “preliminary hearing,” to be held pamesethan
four days Jekes if the accused was in custody and me-ssere wntli.
than 10 davs laser if he had been released pending trial.

wng the accused would be entitled to eounsel,
and he would be allowed to confront and cross-examine
adverse witnesses, to summon favorable withesses, and to
have a transeript made on request. If the magistrate
found no probable cause, the accused would be discharged.
He then eould not be charged with the same offense by
ecomplaint or information, but only by indictment re-
turned within 30 days. The—piar—alsomrovides—sane-

The Court of Appeals for the Fifth Cireuit stayed the
Distriet Court's order pending appesal, but while the case
was awaiting decision, the Dade County judieciary volun-
tarily adopted a similar procedure of its own. Upon
learning of this development, the Court of Appeals re-
manded the case for specific findings on the econstitu-
tionality of the new Dade County system. Before the
District Court issued its findings; however, the Florida

prejudice the conduer of trial on the merite, fee Conover v. Monte-
murs, 477 F. 2d 1073, 1082 (CAS 1873); of, Perez v, Ledesma, 401
T. 8 82 (1671); Stefanslli v. Minord, 342 I 8 117 (1851).
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Supreme Court amended the proeedural rules governing
preliminary hearings statewide, and the parties agreed
that the District Court should direct its inquiry to the
new rules rather than the Dade County procedures,

Under the amended rules every arrested person must
Be taken before a judicial officer within 24 hours. Fla,
Rule Crim. Proe, 3,130, This “first appearance” is simi-
lar to the “first appearance hearing” ordered by the Dis~
triet Court in all respects but the crucial one: the magis-
trate does not make a determination of probable cause.
The rule amendments also ehanged the procedure for
preliminary hearings, restricting them to felony charges
and codifying the rule that no hearings are available to
persons charged by information or indietment. Rule
3.131; see In re Rule 3,131 (b), Florida Rules of Crim-
inal Procedure, 282 8o, 2d — (Fla. 1972).°

In a supplemental opinion the Distriet Court held
that the amended rules had not answered the basie con-
stitutional objection, since & defendant charged by in-
formation still could be detained pending trial without
a judicial determination of probable cause, 355 F. Supp.
1286. Reaflirming e original ruling, the District Court
declared that the continuation of this practice was uncon-
stitutional.* The Court of Appeals affirmed, 483 F, 2d

8 Fla, Btat. Ann, § 807045 (1873), seems to provide that every
defendant eonfined for 30 days is entitled to a mandatory preliminary
hearing upon sapplication for writ of habeas corpus, but it apparently
has been construed to vest trial courts with diserstion to deny the
hegring, See Evans v, State, 187 0. 323 (Fla. Cr. App. 1987). But
of. Korz v. Overton, 248 8¢, 2d 763 (Fla. Ct, App. 1871),

7 Although this ruling held a statewide “legislative rule” unconsti-
tutional, it was not outside the juriadiction of & single judge by vir-
tue of 25 T. B. C. §2281. The original complaint did not ask for
an injunction sgeinst enforcement of any state statute or legislative
rile of statewide application, since the practice of denyving prelim-
inary hearings to persons charged by informetion wes then em-
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778, modifying the District Court’s decree in minor par-
ticulars and suggesting that the form of preliminary hear-
ing provided by the amended Florida rules would be ac-
ceptable, as long as it was provided to all defendants in
eustody pending trial. 7d., at ?SB.‘“} State Attorney

bodied enly in judicial decisions. TheTf:'atriet Court therefore had
jurisdiction to issue the initial injunetion, and the Court of Appeals
had jurizdiction over the appeal. On remand, the econstitutionality
of a state “statute” was drawn into question for the first time whan
the criminal rules were amended. The Distriet Court’s supplemental
opimion can fairly be read as p declsratory judgment that the
amended rules were unecnstitutional ; the injunctive decree was never
amended to incorporate that holding: and the opinion in the Court
of Appeals I8 not meonsistent with the conclusion that the Distriet
Court did not enjoin enforcement of the statewide rule, See 483 T.
2d, at TAR. Aceordingly, n distriet court of three judges was not
required for the issuance of this order, 8ee Kennedy v. Mendoza-
Martinez, 372 T, 5. 144, 152-1588 (1963) ; Flemming v, Neafor, 363
U. & 608, 805808 (1960).

W The major difference between the Distriet Court's grder and
that of the Court of Appeals centered on the question whether a
probable cause hearing is vequired for all arrested persoms charged
by information or only for those ronfined pending trisl. The Distriet
Court’s originel decres required preliminary hearings for all arrested
persons, 332 F. Bupp,, #t ——.  On remand, the Distriet Courr made
an exception for persone charged with misdemesnors who neither
zuffered pretrial detention nor faced imprisonment upon eonvietion.
365 F. Supp., at —. The Court of Appeals explicitly limited the
hesring rght for misdemeanor defendants to those who are jailed
pending trial, 483 F. 2d, at 780, Its opinion also suggests, without
stating explicitly, that the hearing right s similarly limited tg felony
defendants wha are confined pending trisl. Id., at 787, 789,

The Court of Appeals vac&ted WB Distriet
Court’s order that preseritied fime periods different from those in
the smended rulss; sn sanittions for failure to comply with the
hearing requiremnente. i i
st cho-armended subiel Batied e peetade e onphisl
Apedb ittt o wos & wielabion ob el protertiong,
Our disposition of the sase makes it unnecessary to address the spe-
cifie terms of the District Court'’s decree,

those paxis of
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Gerstein petitioned for review, and we granted certiorari
because of the importance of the issue.™ We affirm in
part and reverse in part,

I

As frania by the proceedings below, this case presents
two issues: whether a person arrested and held for trial

1 At oral argument counsel informed us that the named respond-
ents have been convicted. Their pretrial detention thesefesy has
ended, but this case belongs to that narrow oless of cases in which
the termination of & class representative’s olaim does not moot the
elgims of the unnamed members of the class,  Bee Spena v, fowa, No,
T3-762, Pretrial detention is by nature temporary, and it 18 mast
unlikely that any given individual could have his constitutional claim
decided on appeal before he iz either relessed or convieted. The
individual could nonetheless suffer repeated deprivations, and it is
certain that other persons similarly situated will be detained under
the allegedly unconstitutionsl procedures. The claim, in short, is
one that iz distinetly “cepsble of vepetition, vet evading review."

At the time the ecomplaint was filed, the named respondents were
members of a class of persong detained without a judicial probable
cause determination, but the record dees not indicate whether any

of them wera gtill in odv awaiting trial when the
Dristrict Gnurt cert.l ed the dnmﬂ-‘w

ch & showingy v I'J dmaniypbe required to svoid moot-

fiess under So.m@ The length of pretral
custedy cannot be ascertained at the outset, and it may be ended
at any time by relesse on recognizance, dismissal of the charges, or
o guilty plea, as well ss by acquittal or conviction sfter trinl, It is
by no mesns certain that any given individval would be in pretrial
custody long EDD!JE'I fur a distriet judge to certify & class metion.

OTEOVET, case i-wdielr the constant existence of
a class of pertons suffering the deprivation is certain, The attorney
representing the named respondents is o publie defender, and we may
ml'elv assuine that he has other clients with & continuing live interest

in the ense, %ﬂnﬂm@'ﬂﬂﬂﬁmﬂuﬁw

thee e sd ' "
Bvaaspmanie, i 3o dded bhdid {-G*B-*}Bﬁh

RutHun cant
i a s.ml'.‘ahlé

ﬁ"w

Mﬁa‘l‘-———
w11 ef.
'E.Uma v

FfEMMj
Heq F.2d 1199
(eaq 1972) .
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on an information is entitled to a judicial determination
of probable cause for detention, and if so, whether the
adversary hearing ordered by the Distriet Court and
approved by the Court of Appesals is required by the
Constitution. A

Both the standards and procedures for arrest and
‘detention have been derived from the Fourth Amend-
ment and its common-law antecedents. Bee Cupp V.
Murphy, 412 U. 8. 291, 204-205 (1873); Ez parte
Baollman, 8 U. 8. (4 Cranch) 75 (1807); Ex parte Bur-
ford, 7 U. 8. (3 Cranch) 447 (1806). The standard for
arrest is probable cause, defined in terms of facts and
circumstances “sufficient to warrant & prudent man in
believing that the [suspect] had committed or was coms
mitting an offense.” Beck v. Ohie, 470 U. 3, 89, 01
(1964). See also Henry v. United States, 361 U, 8. 98
(1959) ; Brinegar v. United States, 338 U. 8. 160, 175-176
(1949 ; Johnson v. United Smte.a 333 T, 8, 10 (194%),

"This standar epresents a compreHiss between the mch-
vidual's right to liberty and the pOfAEIER 2

: _.___h-'uTli_l___,ﬁﬁl long-prevailing standards seek to safe-

guard citizens from rash and unreasonable inter-
ferences with privacy and from unfounded charges
of crime. They also seek to give falr leeway for
enforeing the law in the community’s protection.
Because many situations which confront officers in
the course of executing their duties are more or less
‘ambiguous, room must be allowed for some mistakes
on their part. But the mistakes must be those of
reasonable men, acting on facts leading sensibly to
their conelusions of probability. The rule of prob-
sble cause is & practical, nontechnical conception
affording the best compromise that has been found
for accommodating these often opposing interests.
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Requiring more would unduly hamper law enforce-
ment. To allow less would be to leave law-abiding
citizens at the merey of the officers’ whim or eaprice.”
Brinegar v. United States, supra, at 178.

To implement the Fourth Amendment’s protection
against unfounded invasions of liberty and privacy, the
Court has required that the existence of probable cause
be decided by & neutral and detached magistraie when-
ever possible. The classic statement of this principle
appears in Johnson v. United States, supra, at 13-14;

“The point of the Fourth Amendment, which often
is not grasped by zealous officers, is not that it denies
law enforcement the support of the usual inferences
which reasonable men draw from evidence. Its pro-
tection eonsists in requiring that those inferences be
drawn by a neutral and detached magistrate instead
of being judged by the officer engaged in the often
competitive enterprise of ferreting out erime.”

See also Terry v. Ohio, 392 U, 8 I, 20-22 (1968).
Maximum protection of individual rights could be

assured by requiring a magistrate's review of the factual

justification prior to any arrest, but such a requirement

the
Court has expressed a preference for the use of arrest
WarTants whanﬁ@{ﬂeck v. Ohio, 379 T, 8. 89, 06
{1b64); Wong Sun v. United States, 371 U. 8. 471, 470~
482 (1083), b4 it has never invalidated an arrest sup-
ported by probable cause solely because the officers lw
failed to secure a warrant, See Ker v, California, 374
U, 8. 23 (1963); Draper v. United States, 358 U, 8. 307

{1950) ; Trupiano v. United States, 334 U, 5. 699, 705
+(1948).**

2t Another mepect of Trupiano was overruled in United States v.

.

foscible,
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Under this practieal compromise, a ﬁman s on-the-
seene assessment of probable cause j& legal Justxﬁnatmn i
for arresting a person suspected of crime B

muu-,udgmaiﬁ-ﬂlm—;uo&bﬁ? brief d of detenti e
a brief period of detention >
to take $les administrative steps nocessamfor(Trost, bty r fo

however,; — ~gnce the suspect is in custody,|the reasons that justify
gispenaing with the magistrate’s neutral judgment evapo-
rate. Thernv danger that the suspeet will
eseape or commit further erimes whﬂe the police subrmt )Clwd mtuie JfE.Q.ST:hI
thelr ewdence to a magistrate, And—from the- ﬂaﬁohs for 4 a-hmg

the consequences of prolonged detention Smm%
may be more serious than the interference occasioned by Sulos t 2 l
drrest.  Pretrial confinement may imperil the suspect's ﬁ:m: 'i 2l
job, interrupt his souree of income, and impair his family 2t .
relationships. Even pretrial release may be accompanied pr ,._h shls

by burdensome conditions that effect a significant re« | sayce [woswmaces
straint on liberty. B8ee R. Goldfarb, Ransom 3291 [signifc.utl .
{1965); L. Katz, Justice Is the Crime 51-62 (1972).
When the stakes are this high, the detached judgment
of & neutral magistrate js essential if the Fourth Amend-
ment is to furnish meaningful protection from unfounded
interference with liberty. Acecordingly, we hold that the
Fourth Amendment requires a judicial determination of
probable cause as a prereguisite to extended restraint on
liberty following arrest.
This result has historical support in the common law
that has guided interpretation of the Fourth Amend-
ment. Bee Carroll v. United States, 267 TU. 8, 132, 149

aRabmmul:s, 330 U. B 58 (18500, which was overruled m turn by
Chimel v. Californin, 395 U, 8. 752,

The jssue of warrantless arrest that has generated the most con-
troversy, and which remains unsettled, s whether and under what
‘girgumstances an Gffeer may enter a suspect’® home to make a war-
‘rentlege arrest. BSee Cooldpe v. New Hompehive, 408 U, 3, 443, 474
(1871); id., at 510-512 (Wwrrm, J,, dissenting); Jones v, United
States, 357 U, 8, 403, 400-500 (1058),
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{1925). At common law it was customary, if not obliga-
tory, for an arrested person to be brought before & justice
of the peace shortly after arrest. 2 Hale, Pleas of the
Crown 77, 81, 85 (1736); 2 Hawkins, Pleas of the Crown
116-117 (4th ed. 1762). Bee also Kurtz v. Maoffitt, 115
U, 8. 478, 408400 (1885)." The justice of the peace
would “examine” the prisoner and the witnesses to deter-
mine whether there was reason to believe the prisoner
had committed a crime, If there was, the suspect would
be committed to jail or bailed pending trial. If not, he
would be discharged from custody. 1 Hale, supra, at
583-585; 2 Hawking, supra, at 116-119; 1 J. Stephen,
History of the Criminal Law of England 233 (1883).*

8 The primary motivation for the requirement seems to have
been the penalty for allowing an offender to escaps, if he had in faet
committed the crime, and the fear of linbility for false imprisonment,
if he had not, Put Hale alsp recognized that a judicial warrant of
eommitment, called a mittimus, was required for more than brief
detention,

“When = private person hath arrested s felon, or one suspected
of & feleny, he may detain him in eustody till he ean reasonably dis-
mis= himself of him; but with s much speed gs conveniently he ean,
he may do either of these things. ol

"1, He may carry him to the mmmun%ﬁd, v« « but that & now
Tarely deme,

+ ¥2 He may deliver him to the constable of the vill, who may either
earry him to the commoen gaol, . . . orp to & justics of the peace to
be examined, and farther proceeded against as case ghall require | ,

“§. Or he moay carry him immediately to any justics of peace of the
opunty where he is taken, who upon exsmination may discharge, bail,
or commit him, as the ease shall require.

YAnd the bringmg the offender either by the sonstable or private
peraon to a justice of peace jg most ususl aod eafe, because a gaoler
will expect & Mitfimus for his warrant of detaining."”

1:d., at 580-580.

1-"TIJ:e examination of the prisoner was inquisitorial, and the

e ) w1tnmm & the prisoner's pres-
£nee, yeem quite rﬁm
Tthowgh Hus wethod af prode L
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The initial determination of probahle cause also could be
reviewed by higher courts on a writ of habeas corpus.
2 Hawkins, supra, at 112-115; 1 J. Stephen, supra, at
243; see Ex porte Bollman, 8 U. 8. (4 Cranch) 75, 97-
101 (1807), This practice furnished the model for
eriminal procedure in America immediately following the
adoption of the Fourth Amendment, see Ex parte Boll-
man, 8 TV, 8. (4 Cranch) 75 (1807); ** Ex parte Burford,
7 U. 8. (3 Cranch) 447 (1806); Ez parte Hamilion, 3
U. 8. (3 Dall.) 17 (1795), and there are indications that
the Framers of the Bill of Rights regarded it as a model
for a “reasonable’ seizure. See Draper v. Unifed States,
358 1. 8. 807, 317-320 (1959) (Dovaras, J., dissenting)

e prisene was S e
wtitled o be dischornged sohed {7, Stephen, at 225, bl it was well estah-
. lished that}if the investigation turned up insufficient evidence of ahai’n 14
; & gui : : s

5 In Er parte Bollman, two men charged in the Aaron Burr ssemmems,
were committed following an examination in the oirenit court of
the Dhstrict of Columbia. They filed a petition for writ of habeas
corpus in the Supreme Court. The Court, in an opinion by Chisf
Justice Marshall, affirmed jte jurisdiction tp issue habeas corpus to
persone it eustody by order of federal trial courts. Then, following
argumenta on the Fourth Amendment requirement of probable cause,
the Court surveyed the evidence against the prisoners and held that
it did not establish probable esuse that they were guilty of tresson,
The prisoners were discharged.

1% 4 gimilar procedure at common law, the warrant for recovery
of stolen goods, is said to have furnished the model for a "reason-
able” search under the Fourth Amendment, The wvictim was re-
quired to appest before 8 justice of the peace and make an oath
of probable cause that his goods could be found in a particular place.
After the warrant was executed, and the goods seized, the vietim
and the alleged thief would appear before the justics of the peace
for a prompt determination of the csuse for eeigure of the goods
and detention of the thief. 2 Hale, supra, at 140-152; T. Taylor,
Two Studies in Constitutional Interpretation 24-26, 3940 {1968);
see Boyd v. United Stoles, 116 U, B 618, 626-628 (1886).
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B

Under the Florida procedures challenged here, a per-
son arrested without a warrant and charged by informa-
tion may be jailed or subjected to other restraints pending
trial without any opportunity for a probable cause deter-

Whm +est of proba
st appearance before § magistrate or a

the hearing to set bailgFla. Rule Cpim. Proe. 3.130; se
Pugh v. Rotnwater, 483 F. 2d 778, 781 n. 8 (CAS 1973

_-{Ba suspect capl demapd a preliminary hearin
Fla, Rule Urim,_ﬂﬁcl_ﬁiﬂl_m % Florida Suprem
Court has held that habeas corpus cannot be used to tes
the probable cause for detention under an information
Sullivan v, State ex rsl MeCrory, 49 So. 2::1 To4 {Fla,

1951). JThe arraign ent may be delﬂ.ye& as much as a
ncmth and it 18 nnt,‘c ar that the i issue of probgble cause

be raiged then.”* ~

17 & persom arrested under & warrant would have received a prior
judirial determination of prebable cause. Under Fla. Rule Crim,
Proe. 3.120, & warrant may be fssued upon & sworn complaint that
atatea faets showing that the suspect hos committed a crime. The
magistrate may alzo take testimony under oath to determine if thers
18 reaeunahle ground to-belleve the complaint i= true.
ot jound that the procedures used-In fli

‘" Ha
 Finellg,

= ',“ :.n" ¥ o the ini ﬂM'
Haip otticer a,]:lpfm'ﬂ before #n Essistant Etate at d
i d.:mt df-igete.  This sppearance is delayed angwhe
gurs to two woeks #fTer afrest. If the state ;

i 5 ty file an mformagting~the fmpers are preparved and thi
! ormatim = filed a.ndf get for afmignment, The uvérage dels
| gt thtr time the pries T i | iair ; e n

T]:I.E Cuurt.‘l{ Appeal._ assumed, for purposes of ®
defendany would have an opportunity to cl:uallenga :
auy finderlying the information at his arroignmentedin
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42 " Petitioner defends this practice on the ground that the

prosecutor's deecision to file an information is itself a
determination of probable cause and that furnishes guffi-
¢lent reason to detain & defendant pending trial. Al-
though & conscientious dmisio&ﬂﬁﬁhe evidence war-
rantsfaffords & measure of protdetion against unfounded
detenfion, we do not think prosecutorial judgment
standing alone meets the requirements of the Fourth
Amendment, Indeed, we think the Court's previous
decisions eompel disapproval of the Florids procedure.
In Albrecht v. United States, 273 U. 8. 1, 5 (1927), the
Court held that an arrest warrant issued solely upon a
United States Attorney’s information was invalid becayse
the accompanying affidavits were defective. Although
the Court’s opinion did not explicitly state that the
prosecutor’s official oath could not furnish probable cause,
that conclusion was implicit in the judgment that the
arrest wag illegal under the Fourth Amendment.’* More
recently, in Coolidge v, New Hampshire, 403 T, 8. 443,
449-453 (1971), the Court held that & prosecutor's

tre - ihe - e, Fne ki — —_ |
1% By contrast, the Court has held that an indietment, "fair upon
Jts face,” and returned by o “properly constituted grand jury" con-
clusively determines the existence of probable eause snd requires
ismuanco of an arrest warrant without further inquiry, Er parte
United Stotes, 287 T, 8. 241, 250 (1932). Bee also Giordensllo v.
‘Enited States, 357 T, B. 480, 487 (1968), The willingness to let a
sgrand jury's judgment substitute for that of & neutral and detached
-magistrate s attributable to the grand jury's relationship to the
courts ond ite historical role of protecting individusls from umjust
prosscution, Bee Umited Siates v. Calandra, 414 T, B, 335, 342-348
‘(1874).
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responsibility to law enforeement is inconsistent with the
constitutional role of a neutral and detached magistrate,
We reaffirmed that principle in Shadwiek v. City of
Tampa, 407 U. B, 345 (1972), and held that probable
cause for the issuance of an arrest warrant must be
determined by someone independent of police and prose-
cution.® The reason for this separation of functions was
expressed by Justice Frankfurter in a similar context:

“A democratic aoeiety, in which respect for the dig-
nity of all men is eentral, naturally guards against
the misuse of the law enforcement process. Zeal
in tracking down crime ig not in itself an assurance
of soberness of judgment. Disinterestedness in law
enforcement does not alone prevent disregard of cher-
ished liberties. Experience has therefore counseled
that safeguards must be provided against the dan-
gers of the overzealous as well as the despotic. The
awful instruments of the criminal law cannot be
entrusted to & single functionary, The complicated
process of erimingl justice is therefore divided into
different parts, responsibility for which is separately
vested in the various participants upon whom the
eriminal law relies for ite vindieation.” MecNabb v,
United States, 318 U, 8. 332, 343 (1943).

% The Court had earlier reached a differsnt result in Ovampo v.
United States, 234 U. 8. 91 (1914}, a criminal appeal from the
Philippine Islandm B statutory gusrantes subatantially iden-
tical ta the Fourth Amendment, Aet of July 1, 1902, o, 1360, § 5,
32 Btat, AB3-604, the Court beld thet an arrest warrant eowld issue
solely upon & prosecutor’s informatien. The Court has since held
that interpretation of & statutory guarantes appliesble to the Philip-
pines I8 not conclusive for interpretation of & cognate provision io
the Feders] Congtitution, Gresn v. United Stotes, 355 T, B, 184,
184-108 (1857). Ewen if it were, the result reached in Ocompo

ia ineompatible with the later holdings of Albrecht, Coolidge, and
Shadwiok,
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In holding that the prosecutor's assessment of probable
cause iz not sufficient to justify restraint on liberty
pending trial, we do not imply that the aecused is en-
titled to judieial oversight or review of a prosecutor’'s de-
cision to prosecute, Instead, we adhere to the Court’s
prior holding thet a judicial hearing is not prerequisite
to prosecution by information. Lem Woon v, Oregon,
220 1. B. 586 (1913).** Nor do we retreat from the estab-
lished rule that illegal arrest or detention does not void
& subsequent conviction. Frisbie v. Collins, 342 U, 8.

519 (1952); Ker v. Iilinois, 119 U. 8. 436 (1886). Thus,

as the Court of Appeals noted below,|a suspeet who is
presently detained may challenge the probable cause for
that confinement, a convietion will not be vacated
on the ground that the defendant was detained pending
trial iﬂuﬁq]pmbabla cause, 483 F. 2d, at 786-787,
Compare Scarbrough v, Dutton, 393 F, 2d 6 (CAS5 1068),
with Broum v. Fauntleroy, — U. 8. App. D, C. —, 442
F. 2d 838 (1971), and Cooley v. Stone, — T, 8. App.
D.C.—, 414 F. 2d 1213 (1969).

II1

Both the Distriet Court and the Court of Appeals
held that the determination of probable cause must be
accompanied by the full panoply of adversary safe-
guards—counsel, confronfation, cross-examination, and
compulsory process for witnesses, A full preliminary
hearing of this sort is modeled after the procedure used in

#18ee also Beck v. Washingten, 369 T, B. 541 (1062). The
opinion in Beck eitea Ocampo v. United States, 234 U 8. 81 (1914),
for the same propeeition, but the validity of prosecution by infor-
mation without a4 preliminary hearing wes not at issue in that case.
The only issues were whether grand juries were required in the
Philippines and, as discuzssed in n. 20, suprg, whether the prosecutor’s
decision ta file an information furniched sufficient probable cause for
an arrest warrant,

al#&m -k
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many States to determine whether the evidence justifies
going to trial under an information or presenting the
case to & grand jury. See Coleman v. Alabama, 399 U. S.
1 (1870); Y Kamisar, W. LaFave & J. Iarasl, Modern
Criminal Procedure 957-967, 996-1000 (4th ed, 1874).
The standard of proof required of the prosecution is
usually referred to as “probable cause,” but]it may ap-
progch a prima facie case of guilt, A, L. I, Model Code
of Pre-arraignment Procedure, Commentary on Article
330, at 90-01 (Tent. Draft No. 5, 1972). When the
hearing takes this form, adversary procedures are custo-
marily employed, The importance of the issue to both
the State mﬂ_the accused justifies the presentation of wit-
nessea and full exploration of their testimony on cross-
examination. This kind of hearing also requires appoint-
ment of counse]l for indigent defendants. Coleman v.
Alabama, 399 U. 8. 1 (1970). And, as the hearing as-
sumes increased import op d the procedures hecome
more complex, the i A i that it can be held
promptly after arrest) See A, L. I, Model Code of Pre-
arraingment Procedure, supra, at 33-34.

These adversary safeguards are not essential for the
probable cause determination required by the Fourth
Amendment. The sole issue is whether there is probable

cause for detaining the arrested person pending sweh?-—

further proceedingg pe—may—be-afforded-by—aw, This
issue can be determined reliably without a full adversary
hearing. The standard is the same as that for arrest®

22 Because the standards are identical,|there is .rn; need for further

“"Presumably, whomever the police arrest they must arrest on ‘prob-
able cause Tt is not the function of the police to arrest, as 1t wers,
at large sod to use an interrogating process at police headguarters
in order to determine whom they should charge before a committing
magistrate on ‘probable cause!” Mailory v, United Stotes, 354
T, B. 440, 456 (1057).

In Sowe

Juruis
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L

That standard—probable cause to believe the suspect has
committed a erime—traditionally has been decided in
nonadversary proceedings on hearsay and written testi-
mony, and the Court has approved these informal modes
of proof,

“Guilt in a criminal case must be proved beyond a
reasonable doubt and by evidence confined to that
which long experience in the common-law tradition,
to some extent embodied in the Constitution, has
crystallized into rules of evidence congistent with
that standard, These rules are historieally grounded
rights of our system, developed to safeguard men
from dubious and unjust convietions, with resulting
forfeitures of life, liberty and property.

“In dealing with probable cause, however, as the
very name implies, we deal with probabilities.
These are not technical; they are the factual and
practical considerations of everyday life on which
reasonable and prudent men, not legal technicians,
act. The standard of proof is accordingly correla-
tive to what must be proved.” Brinegar v, United
Btates, 338 U, 8, 160, 174-175 (1949).

Cf. McCray v. Hlinois, 386 T, 8. 300 (1967),

The use of these informal procedures is justified not
only by the lesser consequences of & probable cause de-
termination but also by the nature of the determination
itself. It does not require the fine resolution of conflict-
ing evidence that a reasonable-doubt or even a prepond-
erance standard demands, and credibility determinations
are saldom erucial in deciding whether the evidence sup-
porta a reasonable belief in guilt. See F. Miller, The De-
cigion to Charge a Suspect with a Crime 64-109 (1969),

is is not to say that fonfrontation and eross-examina-
W tion might not enhancé the reliability of probable cause
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h_gtx;wl*")
determinations in some caseggbuf in most cases, their
value would be too slight to justify hcﬁ.ding, as g matter of
gopstitutional prineiple, that these formalities and safe-
guards designed for trial must also be employed in mak-
ing the Fourth Amendment determination of probable
cause,” | Our systém of orimimat justice 1saire

burdened, and it s subjeet to yalid criticism when over
emphasis_oer ptoce ‘wt! evidentiery foprhalitiew Te-
e,

sulte4n delayed justice, repetitive trials, and burdensom:e
for hoth the State and the aceused, |

Becauge of its himited funetion and its nonadversary
character, the probable cause determination ie not a
“eritical stage” in the prosecution that would require
appointed counsel. identified as “eritical
stages” those pretrial procedures that would impair de-
fense on the merits if the accused is required to proceed
without eounsel. Coleman v. Alabama, 399 U. 8 1

28 In Morrssey v. Brewer, 408 U, 8, 471 (1072), and Fegnon v.
Searpelli, 411 T, 8, 778 (1973), we held theat a paroles or proba-
tioner arrested prier to revocation iz entitled to an informal pre-
liminary hearing at the place of arrest, with sorme provision for live
testimeny. 408 T. 8., at 4587: 411 T, 8., at 788, That preliminary
bearing, more than the probable cause determination required by
the Fourth Amendment, serves the purpose of gathering and pre-
gerving live testimony, since the final revoeation hearing frequently
is held at some distance from the place where the violation oecurred.
408 TU. 8., at 485, 411-T-H., at B72-873 n. 6. DMaoreover, revocation
proceedings may offer less protection from initial error than the
more formal criminal process, where violations are defined by stotute
and the proseeutor has o professionnl duty not to charge a suspect
with crime unless he iz satisfied of probable cavse. See ABA Code
of Professional Responsbility, D, R, 7-108 (A) (the prosecutor has
g professionn] responsibility “not [to] institute or caouse to be insti-
tuted eriminal charges when he knows or it is obvious that the
charges are not supported by probable cause™); ABA Btandards
Relating to the Adminiztration of Criminal Justice, The Prosecution
Funetigfd, §§ 1.1, 3.4, 3.0 (1974) ; American College of Trial Lawyers,
Cade of Trial Conduet, rule 4 (¢),

* The

Pt L\ﬂ-‘-
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{1970) ; United States v. Wade, 388 U, 8. 218, 226 (1967),
Ln Coleman v. Alabama, where the Court held that a pre-

iminary hearing wes a critical stage of an Alabama prose-
cution, the majority and conewrring opinions identified
two eritical factors that distinguish the Alabama prelim-
inary hearing from the probable eause determination re-
quired by the Fourth Amendment, First, under Alabama
law the function of the hearing was to determine whether
the evidence justified charging the suspect with an of-
fense. A finding of no probable cause could mean that
he would not be tried at all. The Fourth Amendment
probable cause determination is addressed only to pre-
trial custody. To be sure, pretrial custody may affect to
some extent the defendant's ability to assist in prepara-
tion of his defense, but this is not the kind of substantial
harm identified as controlling in Wade and Coleman.
Second, Alabama allowed the suspeet to confront and
cross-examine prosecution withesses at the preliminary
hearing. The Court noted that the suspeet’s defense on
the merits could be compromised if he had no legal as-
sistance for exploring or preserving the witnesses' testi-
mony. This consideration does not apply to the informal,
nonadversary procedure reguired under the Fourth
Amendment.

The reasons that make a nonadversary proceeding ap-
propriate, however, do not justify denying the suspect an
opportunity to be present and participate in the deter-
mination.* Our system of justice operates on the premise

® The procedures suggested in the Uniform Hules of Criminal
Procedure (Proposed Final Draft 1974) and the A, L. 1. Model Code
of Pre-arraignment Procedure (Tent, Drraft No. 6, 1972, and Tent,
Draft No. 5A, 1873} are instructive, Under the Unifarm Rules, a
- person arrested without & warrant is entitled, “without unnecessary
delay,” to & first appearance before & magistrate and a determination
,that grounds exist for lssuance of An srrest warrant. The determi-
nation may be made on affidavits or testimony, in the presance of
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that the subject of a judicial proceeding is entitled to
participate unless there is good reason to exclude him,
Bee Rees v. City of Watertown, 868 U, 8, (10 Wall.) 107,
122-123 (1873), FheTeourti—irmermiment-ie-trot-d

} i The procedures normally fol-
lowed in applying for warrants are ex parte proceedings
by necessity, as notifying the suspect would often frus-
trate the purpose of the warrant. See T. Taylor, Two
Studies in Constitutional Interpretation 81-82 ({1960).
But when the suspect is already in custody, and the only
issue is probable cause for detention, he should be allowed
to participate in the determination. Allowing him to ap-
pear before the magistrate and giving him an opportunity

the acoused. Rule 311, Persons who remain in eustody for inability
to qualify for prerrial release are offered another opportunity for a
probable canse determination at the detention hearing, held no more
than & days after arrest. This i an adversary hearing, and the
parties may summon witnesses, but relizhle hemaa}:{ﬁ'}'r Be con-
midered, Rule 344,

The Model Code of Pre-arraignment Procedure also provides a

first appearance, at which & warrantless arrest must be supported
by & reasonably detailed written statement of facts. §310. The
magistrate may make & determination of probable cause to hold the
accused, but he i8 not required to do s0 and the acoused may request
an attorney for an “adjourned session” of the first appearance to be
held within 2 “court davs.” At that session, the magistrate makes
8 determination of probable cause upon a combmation of wntten
and live testimony;
“The arrested person may present written and testimenial evidenece
and arguments for his discharge and the state may present addi-
tional written and testimonial evidence and arguments that there e
reasonable cause to believe that he has committed the crime of
which he = gecused. The state's submission may be made by means
of affidavits, and no witnesses shall be required to appear unless the
court, in the light of the evidenes and arguments submitted by the
parties, determines that there is o basis for believing thet the appear-
anee of one or more witnesses for whom (he arrosted person sesks
subpoenas might lead to a finding that there is no reasonable cause,”
§ 3102 (2) (Tent. Draft No. 5A, 1973},

e_#;d.l-ﬂ-m
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to speak or to submit written evidence for eonsideration
along with the State's presentation could enhance both
the reliability and the fairness of the proceeding.

Tird Virtually all
jurisdictions require that arrested persons be presented
to a judicial officer within a short time after arrest, see
A, L, I, Model Code of Pre-arraignment Procedure 230~
231 (Tent. Draft No. 1, 1066), and every jurisdiction
makes some provision for setting bail or determining other
conditions of pretrial release. Bee L, Katz, Justice Is
the Crime, Appendix B, at 247-365 (1972). Since the
defendant is already in the courtroom, the issue of prob-
able cause may be decided at that time with little or no
inconvenience to the State. In fact, the suspect’s first
appearance before & magistrate traditionally has been
considered the proper time for determining whether there
is probable cause for detention. 1 Hale Pleas of the
Crown 599-590 (1736); 24d., at 77-95; 2 Hawkins, Pleas
of the Crown 116-117 (4th ed. 1762): see McNabb v.
United States, 318 U. 8, 332, 342-344 (1043); Amster-
dam, Perspective on the Fourth Amendment, 58 Minn. L,
Rev, 349, 391 & n. 408 (1974). Although the Federal
Rules of Criminal Procedure do not explicitly acknowl-
edge this function of the first appearance, this Court has
interpreted them to require a determination of probable
cause at that stage. Jaben v. United States, 381 T, 8.
214 (1965) ; Mallory v. United States, 354 U, B, 440, 454
(1957) 2

M In an omicys brief filed on behalf of the United States, the
Solicitor Cenernl suggested thet MaNabb v, Mallory had mistaken
the purpose of the first appearance, and that aetual practice iz other-
wize, Cf, Note, Probable Cause af the Initial Appearance in War-
rantless Arrests, 45 5o, Cal. L, Rev, 1128 {1872) ; MeNabb, of course,
waa derided hefore the adoption of the Federa! Hules of Criminal
Procedure, It interpreted a statutory requirement that an arreated

ot
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There is no single proper method for making the prob-
eble cause determination required by the Fourth Amend-
ment. The States have many different patterns of erimi-
nal procedure, and each may adapt its own to provide a
swift and reliable probable cause determination with the
least burden to its system. Like many jurisdictions,
Florida requires every arrested person to be brought
before & magistrate within 24 hours, unless gooner
released. Fla. Rule Crim. Proe. 3.310 (b). At that
appearance the defendant is told of the charges against
him, furnished a copy of the complaint, advised of hia
constitutional rights, and provided counsel if he is indi-
gent. The magistrate then sets bail or prescribes other
conditions of pretrial release. One of the factors typi-
cally relied upon in making this decision is the weight of
evidence against the accused. ABA Standards Relating
to the Administration of Criminal Justice, Pretrial
Release §5.1 (1974); see 18 U. 8, C. §3146 (b). Ex-
panding that determination toja test of probable cause
would be s natural way of integrating the probable cause
decigion with existing procedures.

In other States, existing procedures may satisfy the
requirement of the Fourth Amendment. Some Btates
already authorize a hearing on probable cause at or
immediately following the suspect’s first appearance.

person be brought before o magistrate without unnecessary delay.
318 U. 8, at 342, Mallory was decided after the federal rules were
adopted, and although the interpretation of the federal rules was
distum, it clearly outlined the Court®s view:

“The scheme for initiating & federal prosecution is plainly defined.
The police may not arrest upon mere suspicion but enly on ‘probable
cause,” ‘The next step in the proceeding is to arraign the arrested
peraon before s judicial officer ns quickly as possible eo that he may
be advised of his rights and so that the issue of probable rause may
be promptly determined.” 354 U. 8, at 454

The use of the word “arraign” wss in error, as arraignment occurs
Iater in the process. Fed, Rule Crim, Proe. 10,

Cn'v.p'~
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E, g., Colo. Rev. Stat. § 39-2-7; Hawaii Rev. Stat. § 708~
709. Others may choose simply to accelerate their exist-
ing preliminary hearings. What the Fourth Amendment
requires for pretrial restraint on liberty * is a reliable
. determination of probable cause made either before or
, G.mt-'prumpﬂ}r after arrest, and preferably no later than the
ngm O'PFT first appearance before a judicial officer. If made after Ly
arrest, the suspect mugt’l;Mta be present{ Each
State may choose the procedure that best accommodates
this determination to its existing practice.”™

Iv

We agree with the Court of Appeals that the Fourth
Amendment requires & timely judicial determination of
probable cause as a prerequisite to detention, and we
accordingly affirm that much of the judgment. As we
do not agree that the Fourth Amendment requires the
adversary hearing outlined in the District Court’s decree,
we reverse in part and remand to the Court of Appeals
for further proceedings consistent with this opinion.

# Beeavse the probable cavse determination is not & constitutional
prerequiaite to the charging decision, it i required only for thoee
guspects who suffer restraints on liberty other than the rondition
that they appear for trinl. There are many kindz of pretrial releass
and many degress of conditional liberty. BHee 18 TU. 8. C, § 3148;
ABA Standards Relating to the Administration of Criminal Justice,
Pretria]l Reelase § 52 (1974); Uniform Rules of Criminal Procedure,
Rule 331 (Proposed Final Draft 1874). We cannot define spe.
tifically these that would require a prior probable cause determina-
tion, but the key factor is significant restraint on liberty,

: " Of course, if the State ineorporates the probable cause determm-
< -'I;Lj :t“. nation into o multipurposs hearing, the necessity for appointed coun-
f E gel at the comhbined proceeding must be governed by the principles

d-""‘l.‘; 0. £ = —E&ﬂdﬂm v. Alabama, supra,

f*-
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Richard E. Gerstein, State At~
torney for Eleventh Judicial |On Writ of Certiorari
Circuit of Florids, | to the United States
Petitioner, Court of Appeals for

v, the Fifth Cireuit.
Robert Pugh et al.

[December -—, 1974]

M=, Jrstice PowerL delivered the opinion of the
Court,

The issue in this case is whether a person arrested
under & prosecutor’s information is constitutionally en-
titled to & judicial determination of probable cause for
pretrial restraint of Liberty.

I
In March 1971 respondents Pugh and Henderson were
arrested in Dade County, Florida, Each was charged
with several offenses under a prosecutor’s information.!
Pugh was denied bail because one of the charges against

yemal

him earried a potential life sentence, and Henderson wag—,—

held, in custody because he was unable to post a 4,500
bond.

* Respondent Pugh was arrested on Mareh 3, 1871, On March 18
an information was filed charging him with robbery, carrying & con-
¢ealed weapon, and posseszion of & firearm during commisgion of &
felony. Respondent Henderson was arrested[March 2, and charged
by information on March 13 with the offenses of breaking and
entering and pesault and battery, The record does not indicate

whether
+hena was an arrest
warraet in Litban cate.

an
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In Florida, indictments are required only for prosecution
of capital offenses. Prosecutors may charge all other crimes
by information, without a prior preliminary hearing and
without obtaining leave of court. Fla. Rule Crim. Proc.
3.140(a); State v. Hernandez, 217 So. 2d 109 (Fla. 1968);

Di Bona v. State, 121 So. 2d 192 (Fla. Ct, App. 1960). At

the time respondents were arrested, a Florida rule seemed

to authorize adversary preliminary hearings to test

probable cause for detention in 311 cases. Fla. Rule Crim.
Proc. 1.122 (amended 1972). But the Florida courts had held
that the filing of an information foreclosed the suspect's
right to a preliminary hearing. See State ex rel, Hardy

v, Blount, 261 So. 2d 172 (Fla. 19?2):3 They*had also held

that habeas corpus could not be used, except perhaps in
exceptional circumstances, to test the probable cause for
detention under an information. See Sullivan v. State

ex rel. McCrory, 29 So. 2d 794, 797 (Fla. 1951). The only

possible methods for obtaining a judiclal determination
of probable cause were a special statute allowing a
3o

preliminary hearing after thdses days, Fla. Stat, Ann.

§ 907.045 (1973), and arraignment, which the District Court

found was often delayed a month or~more after arrest.
Pugh v Reinwilin, 332 F Supp, 110‘;«: o fsr,.cfa 1971),

A AS a result, a person charged by furmatian could be

detained for a substantlal period solely on the decision

of a prosecutor,



This statute may have been construed to make the
hearing permissive instead of mandatory. See Evans v.
State, 197 So. 2d 323 (Fla. Ct. App. 1967); Fla. Op. Atty
Gen. 067-29 (1967). But cf. Karz v, QOverton, 249 So. 2d
763 (Fla. Ct. App. 1971). It may also have been
superseded by the subsequent amendments to the rules of

criminal procedure, In re Florida Rules of Criminal

Procedure, 272 So. 2d 65 (1972).

4 The Florida rules do not suggest that the issue
of probable cause can be ralsed at arraignment, Fla. Rule
Crim, Proc., 3.160, but counsel for Petitioner represented
at oral argument that arraignment affords the suspect an
opportunity to "attack the sufficiency of the evidence
to hold #m him." Trf'!o:al Arggmﬂ, Mar.25, 1974, at 17.
The Court of Appeals assumed, without deciding, that this
was true. 483 F.Zd:ali_}?ﬂl n,.8.
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—7 |tionaf offenses punishable by death. All other criminal

offensesmay be prosecuted by information, and viola-

simple affidavit or docket entry. Fla. Rule Crim. Proc.
3.140 (Bupp. 11}7@ At the time respondents were ar-
iraated, Florida's rules of criminal proeedure authorized

canse to hold a suspect M Jail periding trial. Fla. Rule
Crim, Proe. 1,122 {amenaea\l‘g\m}. This proceeding, an
adversary preliminary hearing, was not available to a

See Bradiey v. State, 285 So. 2d 538 (Fla.), cert. denied,
411 U. 8. 916 (1973} State ex rel, Hardy v. Blowunt, 261
[So. 2d 172 (Fla. 1872)." In those instanees when & pre-
Ehmmary hearing was held and the suspeet-discharged, the

iprosecutor could reinstate the charge and Pﬁg:hun to

ustody by filing an information. See Montgomery v.

tate, 176 2o, 2d 331 (Fla. 1965) ; Baugus v te, 141

So, 24 264 (Fla. 1962). As a result, a person charged by

finj,ﬂrmatdnn could be detained pending trial solely onthe
ecision of & proseeutor,

Respondents Pugh and Henderson filed a clazs action
againgt Dade County officials in the Federal Distriet
Court,} claiming & constitutional right to a judicial hear-
ing on the issue of probable eause and requesting declara-
tory and injunetive relief.* HRespondents Turner and

# Florida Jaw also dentes preliminary hearings to persooz confined

roc. 3. lﬂlkbut that pre procedire 1& hat cImJ_lmmed in

4 The romplaint was framed under 42 U, 8, C. & 1983, and juris-
distion in the Distriet Court was based on 28 T, 8 C, § 1343 (3).
o4 Respandents did oot ask for relense from state eustody, even aa
gn .alternate remedy. They&]_mthut the state puthorities be
ordered to give them & probable cause determination. This was

\qur—i&a_'_i'ﬁdiutmé"_mg are required only for prosecu:

tmns of m‘amclpal ordinances may be prosecuted by a
only one method for determining the existenee of probable

lausp-ect who had already been ¢harged by information, -

nder indictment ] Songaree v. Homiin, 235 So. 2d 720 (Fla, 19'?{1}_

(a)

T
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7 Faulk, also in custody under informations, subsequently
lntervened ' Petitioner Gerstein, the State ﬁttnrnsy for
Dade County, was one of several defendants.®

;&fter an initial delay while the Florids legislature con-
gidered a hill that would have afforded preliminary hear-
ings to persons charged by information, the Distriet Court
granted the relief sought. Pugh v. Rainwater,

B PR 5B Fla Arfter—centifiiag the case

and. as a class getion under Fed, Rule Civ. Proe. 23 (b)(2),
held that the Fourth and Fourteenth Amend-

ments give all arrested persons charged by information a

right to a judicial hearing on the question of probakle

cause. The District Court ordered the Dade County
defendants to give the named plaintiffs an immediate
preliminary heu,ri% to determine probable cause for

further detention¥ ' It also ordered them to submit a

E-,gglf‘a.
The couxt cwitified

33% also the only relief that the Dhstrict Court ordered for the named at HIS=116.
Teapondents, & F. Supp. —k-. Because reloase was neither as ¢
nor ordered, the lawsuit did not come within the class of cases for
which habegs corpus is the exelusive remedy. Prefeer v. Rodrigues,
411 T. B. 475 [1873); see Wolff v. MeDonnell, H—B—Gt—%&tﬁ?‘ﬂg 41 U5, —_— ——
Db (10974),
¥ Turner was being held on a charge of auto theft, following arres
on March 11, 1971, Faulk was arrested on March 19 on charges
of polisiting a ride and possession of marihuans.
~# The named defendants included justices of the pesace and judges
Ej gmall-claims eolirts, who were authorized to hold preliminary
parings in criminal cases, and g group of law enforcement officers
with power to make arresta in Dade County. Gerstein waz the only
one who petitioned for ueﬂlurarww
Hesisiona
5 AThe Distriet Court eorrectly held that respondents’ claim for
relief was not barred by the equitible restrictions on federal inter-
vention in state proseeutions, Founger v. Harrs, 401 T 8, 37 (1971),
The injunction was not dirested st the state prosecutions as much,
but only at the legality of pretrial detention without a judicial hear- &
ing, an isue that could not be raised in defomse the eriminal &
progecution, The order to hold preliminary hearings could not

]
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plan providing prelimingry hearings in all cases instituted
by information,

and the Distrie
Court adopted it with modifications,” The final order
prescribed & detailed post-arrest procedure, 336 F,

Supp. 490. Upon arrest the accused would be taken be- |

fore & magistrate for a “first appearance hearing,” The
magistrate would explain the charges, advise the ae-
cused of his rights, appoint counsel if he was indigent,
and proeeed with a probable cause determination unless
either the prosecutor or the accused was unprepared. If

" either agleed-for, more time, the magistrate would set the

date for & “preliminary hearing” to be held
four days detey if the accused was in custody and
10 days if he had been relessed pending trial.
@ the accused would be entitled to counsel,
and he wonld be allowed to confront and eross-examine
adverse witnesses, to summon favorable witnesses, and to
have a transapipt made on request, If the magistrate
found no probable cause, the sceused would be discharged.
He then could not be charged with the same offense by
eomplaint or information, but only by indietment re-

turned within 30 days. %e—phn-t}m—prmded-m-h

tranbfor{aiure to-held hearings ad the- preseribed Hoes,

The Court of Appeals for the Fifth Circuit stayed the
Distriet Court’s order pending appeal, but while the case
was awaiting deeision, the Dade County judieiary volun-
tarily adopted a similar procedure of its own., Upon
learning of this development, the Court of Appeals ra-
manded the case for specific findings on the econstitn-
tionality of the new Dade County svstem, BPefore the
Distriet Court issued its findings, however, the Florida

prejudics the conduet of trial on the merita. Hee Conover v. Monte-
wura, 477 F. 2d 1073, 1082 (CA43 1973); of. Perez v, Ledesmg, 401
U. B 82 (1071); Stefonelli v. Minard, 342 U, 8. 117 (1851).

The defomdats
Subwitted & plam
| Seathsved b
Sﬁerl'{f-FE W [sar.
Purd 45

i Ehan
within
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Supreme Court amended the procedural rules governing

preliminary hearings statewide, and the parties agreed

that the Distriet Court should direet its inguiry to the

new rules rather than the Dade County procedures.

Under the amended rules every arrested person must

(b), be taken before a judicial officer within 24 hours. Fla,

Rule Crim, Proe. 3.130), This “first appearance” is simi-

lar to the "first appearance hearing” ordered by the Dis-

triet Court in all respects but the crucial one: the magis-

trate does not make & determination of probable cause.

The rule amendments also changed the procedure for
preliminary hearings, restricting them to felony charges
and eodifying the rule that no hearinge are available to
persons charged by information or indietment, Rule

q 3.131; see In re Rule 8.131 (b), Florida Rules of Crim-

3. ingl Procedure, 258 So. 2d F— (Fla. 1976) & —
In a supplemental opinion the District Court held
that the amended rules had not answered the basic con-
stitutional objection, since a defendant charged by in-
formation still could be detained pending trial without
ke B judicial determination of probable eause. 355 F, Supp.
1286, Reaifirming $bs original ruling, the Distriet Court
jv declared that the continuation of this practice was uncon-
stitutional”? The Court of Appeals affirmed, 483 F. 2d

been ponstwt
Imarmg

e “‘Mthough thla ruhng hald i i-tﬂ.'tE-‘Pl-'lde “leg'lala*t.wa rula” ungonsti-
tutional, it was not oitside the junsdiction of a single judge by vir-
tue of 28 U, 8, C. 82281, The original complaint did not ask for
an mmjunetion agsinst enforcement of any state statute or legislativa
rule of statewide application, sinee the practice of denving prelim-
inary hearings to persons charged by information was them em-
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778, modifying the District Court’s decree in minor par-
ticulsrs and suggesting that the form of preliminary hear-
ing provided by the amended Florida rules would be ac- i
ceptable, as long asg it was provided to all defendants in
custody pending trial. Id., at ’jﬁ&t&te Attorney T88-129.
bodied omly in judicial decisions. The District Court therefore had
juriadiction to issue the initial injunction, and the Court of Appeals
had jurisdiction over the appeal. On remand, the eonstitutionality
of a gtate “matute™ was drawn into guestion for the first time when
the oriminal Tules were amended. The Distriot Court's supplemental
opibion’ can fairly be read ms s declarstory judgment that the
amended rules were unccostitutional ! the imjunctive decree was never
amended to incorporate that holding; and the opinion in the Court
of Appeals is not inconsistent with the conelusion that the District
~190 Cotirt did not enjoin enforcement of the statewids rile, See 483 F,
3 ﬁ, at '?Ba Accordingly, a distriet court of three judges was not
required for the issuance of thi=s order, See Kennedy v, Mendozo-
Muortineg, 372 U, B, 144, 152-165 (1963); Flemming v. Nestor, 364
U. 3. 603, B06-608 (1960). _ P
(I == The major difference between the District Court's order and
that of the Court of Appesls centered on the question whether a
probable cause hesring is required-for all drrested persone charged
by mformation ar enly for those confined pending trial. The District

Court's original decree required preliminary hearings for all arrested
3% persone. 99 F. Bupp, at 4. Om remand, the District Court made el

po exception fpr persons charged with misdemeancors who neither

\ suffered pretrial detention ‘nor faced imprisonment upon convietion.

290 - 355 F. Supp., at -_ﬁ‘ The Court of Appeals explicitly limited the
hearing right for misdemennor defendants to those who are jailed
pending trial. 483 F. 2d, at 780. Ite opinion also suggests, without
stating explicitly, that the hearing right is similarly limited to felony
defendants who are confined pending trial, Id., at 787, 788, - Hos Pa,,j;

The Court of Appeals vacated MW the Distric

impcged Court's order that preseribed time periods different from those in
the amended rulesa and

hearing requirements,

Our dispesition of the cese makes it unnecessary to address the ape-

cifin terme of the Dhetriet Court's decres, l
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erstein petitioned for review, and we granted certiorari

because of the importance of the issue.” [ We afficm in

part and reverse in part,
11
As frﬂ.n% by the proceedings below, this case presents
two issues; whether a person arrested and held for trial

%% At oral argument counsel informed us that the named respond-
ehts have been convicled, Their pretrial detention therefpre has

endedgybug this case bel % That marrow class of cases m which

the termination of n cluss representative’s claim does not moot the
claime of the unnamed members of the class. Bee Sosna v. Jown, oy

Pretrinl detention iz by nature temporary, end it is most
unlikely that any given individual could have his constitutional claim
defided on sppes] before he is either relessed or convieted. The
individual eculd nometheless suffer repeated deprivations, and it is
certain that other persons eimilarly situated will be detained under

the sllegedly unconstitutional procedures. The elaim, in shori, iz
one that e distinctly “capable of repetition, yet evading review."l
At the time the complaint was filed, the named respondents were
members of a class of pereons detained without a judicial probahle
cause determination, but the record does not indicate whether any
of them secpomdente, were still in oustody nwaiting trial when 1

District Court certified the o%ﬂlmoq W
Jch 8 showing Mwnu-ﬂtg inarily) be required to avoid moat-
Hess under Sostag) Tha length of pretrial
custody cannot be astertained at the outest, and it may be ended
at any time by release on recognizance, dismissal of the charges, or
a guilty ples, as well as by aequittal or eonvietion after trial. Ti s
by no means eertain that any given individual{would be in pretri
in _custody long enough for a district judge to certify ,{_CT_H- i
Moreover Jthis methe-ligdaf cuze ‘uﬁnithe conatant existen
a clasa of persone suffering the deprivation i= certain. The attorney
representing the named respondents i= & public defender, and we
gifely nesume thet he has other clients with 8 continuing live mterest
in the case, Fhiseemtroreemr—ihesslapes it mritrile—srremtion-te
S athEtiila-that mopiaees =5 5 sy ek ok 46 Csepable o
PepeReret-erad ey ordhm iy prrermed by determig
bttt anised FePERTTIM b ey Were et wh e aliei Gk
e i dadbifRabaL. 360 SO, AU i ] 0l Y,
Wm

Can

L] Lam!ﬂi

—— U..ai. —

- 41d u.S 1062,

.
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on an information is entitled to a judicial determination
of probable cause for detention, and if so, whether the
adversary hearing ordered by the Distriet Court and
approved by the Court of Appeals is required by the
Constitution. 4

Both the standards and procedures for arrest and
detention have been derived from the Fourth Amend-
ment and its common-law antecedents, See Cupp v,
Murphy, 412 T. 8. 201, 204295 (1973); Ez parte
Boflman, 8 U. 8, {4 Cranch) 75 (1807); Ex parte Bur-

ford, 7 U. 8. (3 Cranch) 44 (1806). The atandard for

arrest is probable cause, defined in terms of facts and
cireumstances “sufficient to warrant a prudent man in
believing that the [suspect] had committed or was com-

mitting an offense.” Beck v. Ohio, 478 U. 8. 89, 91

{1964). Bee also Henry v. Uniled Slates, 361 U. 8. 98
(1958) : Brinegar v. United States, 338 1.8, 180, 175-176

1949) - F s, ". ] (] _\
isa between the mdi-

vidual's right 1o liberty and the
Bilicet 1 -

“Theee long-prevailing standards seek to safe-
guard citizens from rash and unreasonable inter-
ferences with privacy and from unfounded charges
of erime., They also seek to give fair leeway for
enforcing the law in the community's protection.
Because many situations which confront officers in
the course of executing their.duties are more or less
ambiguous, room must be allowed for some mistakes
on their part. But the mistakes must be those of

-2
3
-@niiﬁria:ydﬂﬁhj
(Hates duti, do

Contro] crime .

reasonable men, acting on facts leading sensibly tﬂ(/
- their conelusions of probability. The rule of pro

.abls cause is g practical, nontechnical econception
~affording the best compromise that has been found
~for accommodating these often opposing interests,

)
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Requiring more would unduly hamper law enforce-
ment. To allow less would be to leave law-abiding
citizens at the mercy of the officers’ whim or caprice.”
Brinegar v. United States, supra, at 176,

To implement the Fourth Amendment’s protection
against unfounded invasions of liberty and privacy, the
Court has required that the existence of probable cause
be decided by a neutral and detached magistrate when-

aver possible, The classic statement of this principle U.s, 10
appears in Johnson v, United States, mﬂ%ﬁr" 233 U.5, 10,
“The point of the Fourth Amendment, which often ( H'ﬁ'):
is not grasped by zealous officers, is not that it denies
law enforecement the support of the usual inferences
which reasonable men draw from evidence. Its pro-
tection consists in requiring that those inferences be
drawn by a neutral and detached magistrate instead

of being judged by the officer engaged in the often
competitive enterprise of ferreting out crime,”

See also Terry v. Ohio, 392 U. 8, 1, 20-22 (15868).

Maximum protection of individual rights could be
‘ assured by requiring a magistrate's review of the factual
Cemshbute an justification prior to any arrest, but such a requirement. 1;&\"

intolenable “would severely handicap legitimate law enforcement.

?"IW W_the
‘ T:;ﬁf! urt has expressed a preference for the use of arrest

: warrants when Beck v. Ohio, 370 U, §, 89, 96
(1964); Wong Sun v. United States, 371 U. 8. 471, 470-
482 (1963), it has never invalidated an arrest sup-
ported by probable cause solely because the officers
failed to secure & warrant. Bee Ker v. California, 374
T. 8. 23 (1963); Draper v. United States, 358 U, 8, 307
(1959); Trupiano v. United States, 334 U. 8. 699, 705
(1948). "

feasible,

I # Another aspect of Trupiano was overrdled in United States v.
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Under this practical compromise, a policeman’s on-the-

scene assessment of probable cause q{-legs,l Juamﬁcatmn
for a.rrestmg a person ﬂuapected of erimeg
a brief period of detention

L incident

to take the administrative steps arre

once the suspect is in eustody]the reasons that justify
ispenging with the magistrate’s neutral judgment evapo-

rate, There cmge%ny danger that the suspect will

escape or eommit further crimes while the police submit

their evidence to a magistrate.

i e consequences of prolonged detention
may be more gerious than the interference cceasioned by
arrest, Pretrial confinement may imperil the suspect’s
job, interrupt his source of income, and impair his family
relationships. A Even pretrial release may be accompanied
bjr burdensome conditions that effect a significant re-
straint on liberty X See R. Goldfarb, Ransom 32-01

U.8 e, 53;4&4}@} {_(19656): L. Kats, Justice Is the Crime 51-62 (1972).

(5).

/

When the stu.kes are this high, the detached judgment
of a neutral magistrate is essential if the Fourth Amend-
ment is to furnish meaningful protection from unfounded
interference with liberty. Aceordingly, we hold that the
Fourth Amendment requires a judicial determination of
probable cause as a prerequisite to extended restraint on
liberty following arrest.

L

\.

|
)

This result has historical support in the common i

that has guided interpretation of the Fourth Amend-
ment. See Carroll v. United States, 267 U. 8, 132, 148

Rabinowite, 330 T, 8, 56 (1950}, which was mﬂn'ulu:l m turn by
Chimel v, Colifornig, 3957, 8, T
The issue of warrantless arreat that has genersted the most con-
troversy, and which remaine unsettled, iz whether and under what
cireurnstances an officer may enter a suspect’s home to make n war-
tless arrest. Bee Coolidge v. New Hompshire, 403 T, B, 443 47

871); id, st 510—612? (Werre, J., dissenting); Jones v, United
States, 35?U . 403, 4 (1858),

g

prnw'd.es

= ﬂnd u.‘.ihlc. H-.L

E"‘a‘hﬂa TEALOWS .

v taking Sammaiyl

adtilow :%;Lbsl'de, '
the suspects need
Lol | ne.u.i'fa

| deBAvA (Mo

ot Prubibl&

| Cause. (noyeases

SI%ME'CM e |

- (1969).
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We reiterated &haﬁprinciple in United States v, United

States Sdwmx District Court, 407 U.S8. 297 (1972). In,

m terms that apply

equally to arrests, we described the "very heart of the
Fourth Amendment directive" as a requirement that '"where
practical, a governmental search and seizure should represent
both the efforts of the officer to gather evidence of wromgful
acts and the judgment of the magistrate that the collected
evidence is sufficient to justify invasion of a citizen's
private premises or conversation.” 1d., at 318, ﬂhnl;_

See also Terry v. Ohio, 392 171.8. 1, 20-22 (1968).
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£1925). At common law it was customary, if not obliga-

tory, for an arrested person to be brought before a justice M
A2l — of the peace shortly after arrest. 2jHale, Pleas of the
Crown 77, 81, 95](1736) ; 2(Hawkins, Pleas of the Crown
116-117 ch ed. 1762). See also Kurtz v. Moffitt, 115
T U. 8. 4@‘ 498-499 (1885).* The justice of the peace
would “examine” the prisoner and the witnesses to deter=——

mine whether there waa reason to believe the prisoner

had committed a crime. If there was, the suspect would

be committed to jail or bailed pending trial. If not, he

W would be discharged from custody. 1[IIﬂe, supra, at -

5 bR ¢ ElHnwkinE, supra, at 118-119; 1 J. Stephen,
b — istory of the Criminal Law of England 233 (1883) !

M.

15 The primary motivation for the requirement geems to have
been the penalty for allowing an offender to escape, if he had in fact
cornmitted the crime, and the fear of lisbility for {alse imprisonment,
i he had not. But Hale alao recognized that & judicial warrant of
commitroent, ¢alled & miftimus, was required for more than bried
detention,

“When & private person hath arrested & felon, or one suspected
of & feony, he may detain him in coustody till he can ressonably dis-
miss himself of him; but with as much speed ss conveniently he ecan,
he may do either of these things.

“1. He may carry him to the common ggﬁ . but that is now Th_

rarely done.
“2. He may deliver him to the constable of the vill, who may either
carry him to the comman gaal, . . . ord to a justice of sl peaoe ta

be examined, and farther proceeded against as casc shall requirg .

3. Or he may carry him immediately to any justice of peace nf tha
coutity where he is taken, who upon examination may discharge, badl,
or commit him, s the case shall require.

“And the bringing the offender either by the constable or private
person to & justice of peace is most ususl and safe, because o gaoler

M, Hale ;‘___ﬁi]lbe::mt a Miftimus for hie warrant of detaining."
Supra 1 gy at 5BE-580.
2 e examination of the prisoner wagz inquisitorial, and the sse,.

mminstion-of-thg witnesses mmgumME the prmuner’s Dres- [ Were q_ugslt-.une-i
mﬂ““f"‘ﬂt"" } ]Wwﬂ eonsidered quite Mrs%m

-prutrw*m
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The initial determination of probable cause also could be

W reviewed by higher courts on 8 writ of habeas corpus.

‘ 2] Hawkins, supra, at 112-115; 1 J. Stephen, supra, at

143; see Ex parte Bollman, 8 U. 8. (4 Cranch) 75, 97-

101 (1807). This practiee furnished the model for

criminal procedure in America immediately following the

adoption of the Fourth Amendment, see Ez parte Bali-

g —Tan, 8 U. B. (4 Cranch) 75 (1807); j"'Em parte Burford,

7 U. S. (3 Cranch) 44K (1806); B—pfrig Hamilton, 3

U. 8. (3 Dall.) 17 (1795), and there are indications that

the Framers of the Bill of Rights regarded it as a mode

for a “reasonable” seizure. Bee Draper v. United States,
3568 1. B. 307, 317-320 (1959) (Douaras, I., dissenting). ™

1.J. Btephen, at{é% g it wae well Eatah-

ghed that)if the m‘.f,'ﬂhgatmn t.umed up msufficient evidenca uf 'I:hm},
il

7™ In Ex parte Bn-!imuﬂ, two men charged in the Aaron Burr
re committed following an examination i the eircuit court of
the District of Columbia, Thay filed a petition for writ of habeas
corpus in the Bupreme Court. The Court, in an opinion by Chief
Justice Muarshall, affirmed #s juriediction to isue habesa corpus to
persons In enstody by order of federal trial eourts, Then, following
arguments on the Fourth Amendment requirement of probable canse,
the Court surveyed the evidence against the prisoners and held that
it 1:[14:1 naot establish probable cause that they were guilty of treason.

1.5 EE!: PT]SDI:I.EI'E WETE dlE-Eh.[l.[‘EEd
EEE ko N 1 iﬁﬂnﬂ
= - = ; )

+|£“ Lo htt:l' —
i be }.n"Lnu.l'l.i“

§5

Mit

i 4 aimilar pmm&urs ‘at comman law, the warrant for I’EI:!D"-"BI}’

'.]ﬂﬂ mﬁm:q of dtolen goods, 18 smd to heve furnished the model for & “resson-
able” search under the Fourth Amendment. The vietim was re-

FW"H‘\ T quited to appear before & justice of the peace and make an path
4o the Usidad Stafas of probable cauge that hi= goods could be found in & particular place,
le-{'h.uﬁnn 5=1k _After the warrant was execnted, and the goods seized, the vietim
(1937). gnd the slleged thief would appear before the justice of the peace

' for 4 prompt determination of the cause for seizure of the goods
and detentmn_ of the. thief. Elrﬁﬂi mupra, at 140-152: T. Taylor,
Two Btudies in, Constitutio nterpretation 24-25 3040 (10966);

see Boyd v. United Stotes, 116 U, 8. 616, 626-620 (1886),

219-

—1d. =t 233,

J-r-r"'""_#f
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B

Under the Florida procedures challenged here, & per-
son arrested without a warrant and charged by informa-
tion may be jailed or subjeeted to other restraints pending

f_-fal mthnut any uppnrtumt}r fm' B pmha.ble cAauge deter—

ugh . \Rainyéater, 483 F,4d 778, 781 n. 8 (CAS 1973 "
nd the wushect canot' demand & preliminary hearjdg. 0 f | ‘1
la. RuleA rim. Proc 31 (a). The Florida Bupfere r

ourt hes hald that orpua cannot Le use
he pybbable s 11;1911 under an'infefmation:
wltivan v, Sf e ex rei Mé\?’mry, 49 So. 24 794 (Fla.
961). The ignment mgp be delayed a4 Ypuch ss a
lr:mth a,nr:l ity ri'r.bt, clear tiat the issue of p'rnha?qle cause

g person arrested under a warrant would have received a prior
j'lld.l{'l[ll determination of probable eause, Under Fla. Rule Crim,
Proc. 3.120, a warrant may be jssued upon a sworn complaint that
states facts showing that the suspect has committed o crime, The
mingistrate may also take testimony under oath to determine if thers
ls reuamble- gmund o hehmfa the complamt is true.

fieer appears before an nssi®tqnt state attorn
w7 of facts. This appearance i delgyed anywhe r:i
i to twoageske after arrest. If the sfe attorney
wta file an information, the pepers are prepared he]
bemation is filed ond set for Eﬁ:&e::mt The average drl]ayr,/L
w time the arresting afficer appers.and the time <t arraign
0 15 days,
The Court s{ Apfleals assumed, for purpgses of thircgse, that th
defendant wetlld have an opportunity’ to challenge the probabl
cauan wrderlving the informatiost at his arrnignment, but

e asaunption was grovndless; a—semon charged by info
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Petitioner defends this practice on the ground that the
rosecutor's decision to file an information is iteelf a
determination of probable cause that furnishes suffi-
cient reason to detain a defendant pending trial. Al-
though a conscientious decision that the evidence war-
rantsjaffords g measure of protection against unfounded
detention, we do not think prosecutorial judgment
gtanding alone meets the requirements of the Fourth
Amendment. Indeed, we think the Court's previous
decisions compel disapprovel of the Florida procedure.
In Albrecht v. United Stales, 273 U. 8. 1, 5 (1827), the
Court held that an arrest warrant issued solely upon a
United States Attorney’s information was invalid becausa
the accompanying affidavits were defective. Although
the Court's opinion did not explicitly state that the
prosecutor’s official oath eould not furnish probable cause,
that coneclusion was implicit in the judgment that the
arrest was illegal under the Fourth Amendment* More
recently, in Ceolidge v. New Hampehire, 403 U, 8, 443,

440-453 (1971), the Court held thet s prosecutor's

¥ By cofitrast, the Cn'u.rt has held 1;!'1.&1- ah indictment, “fair upon
its face” and returned by a "properly constituted grand jury” con-
glusively determines the exiatence of probable cause zod requires
issuance of an arrest warrant without further inquiry, Ez parte
Fnited States, 257 11, 8. 241, 250 (1032), See also Giordenello v
Einited States, 357 T. 8. 480, 487 (1958). The willingness ta let a
grand juryv's judgment substitute for that of a neutral and detached
magistrate is attributable to the grand jury's relationship to the
courte and its historical role of protecting individuals from unjust
prosecution, Bee United Sfates v. Calandra, 414 T, B, 338, 342-348
{1674).

&
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responsibility to law enforcement is inconsistent with the
constitutional role of a neutral and detached magistrate.
We reaffirmed that principle in Shadwick v. City of
Tampa, 407 U. 8. 345 (1972), and held that probable
cause for the issuance of an arrest warrant must be

| determined by someone independent of police and prose-

nutiﬁ.{_ The reasgon for this separation of functions was
axpressed by Justice Frankfurter in & similar context:

“A democratic society, in which respeet for the dig-
nity of all men is central, naturally guards against
the misuse of the law enforcement process, Zeal
in tracking down erime {8 not in itself an assurance
of soberness of judgment. Disinterestedness in law
enforeement does not alone prevent disregard of cher-
ished liberties, Experience has therefore counseled
that safeguards must be provided against the dan-
gers of the overzealous as well as the despotic. The
awful instruments of the e¢riminal law eannot be
entrusted to a single functionary, The complicated
process of criminal justice is therefore divided into
different parts, responsibility for which is separately
vested in the various participants upon whom the
eriminal law relies for it vindieation.” MeNabb v,
United States, 318 T, 8, 332, 343 (1943).

’ l-"5T|:ue Court had earlier reached s different result in Ocampo v,
United Stgtes, 234 U. 8, 91 (1814}, & criminel appeal from the

ppine [Efands. o statutory guarantee substantially iden~
fical to the Fourth endment, Act of July 1, 1802, ¢, 1868, §5,
32 Btat, the Court held that an arrest warrant could issue

solely upon a prosecutor's information. The Court has sinee b

that interpretation of & statutory guarantec applicable to the Philip-
pines i not conclusive for interpretation of a cognate provision in
the Federn] Comstitution, Green v, United Stotes, 355 U, 8. 184,
184-198 (1857). Ewven if it were, the result reached in Ocampo

ia invompatible with the later holdings of Albrecht, Coolidge, a.nd/
Shadwick,
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In holding that the prosecutor’s assessment of probable
tause 1s not sufficient alone to justify restraint on liberty
pending trial, we do not imply that the accused is en-
titled to judicial oversight or review of a prosecutor’s de-
cigion to prosecute, Instead, we adhere to the Court’s _
prior holding that a judicial hearing is not prerequisite Reel
to_prosecution by information, A Lem Woon v. Oregom,

230 U, §. 586 (1813T™. Nor do we retreat from the estab- 2%

lished rule that illegal arrest or detention does not void 369 u.s,
a gubsequent conviction, Frisbie v, Collins, 342 U. 8. 541, 545
510 (1052); Ker v. [llinois, 119 U, §. 436 (1886). Thus, J| (17623,

as the Court of Appeals noted below,[a suspeet who is athough
presently detained may challenge the probable cause for
that confinement, bug a conviction will not be vacated
on the ground that the defendant was detained pending
trial 'i-'f‘ithaut]iprubnhIe cause. 483 F. 2d, at V86-TEY
Compare Scar gh v. Dutton, 393 F, 2d 6 (CA5 1968),
with Brown v. Fauntleroy, — U. 8. App. D, C, — 442
F. 2d 838 (1971), and Cooley v, Stone, — TU. 8. App.
D.C.—, 414 F, 2d 1213 (1968).

111
Both the District Court and the Court of Appeals

held that the determination of probable cause must be

accompanied by the full panoply of adversary safe-
guards—eounsel, eonfrontation, cross-examination, and
compulsory process for witnesses. A full preliminary
hearing of this sbrt is modeled after the proeedure used in
T 841 TYURZ). THEl
B, 81 11014),
by infor-

other the prosec
probable causze
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many States to determine whether the evidence justifies
going to trisl under an information or presenting the
case to a grand jury, See Coleman v, Alabama, 399 U. 8.
1 (1870} ; }"@Kmiaar, W, LaFave & J. lsrael, Madern
Criminal Procedure 957-067, 906-1000 (4th ed. 1674},
The standard of proof required of the prosecution is
usually referred to as “probahle cause,” butfit may ap=—
proach a prima facie case of guilt, A, L., I. Model Code
of Pre-arraignment Procedure, Commentary on Article
330, at 90-91 (Tent, Draft No. 5, 1972). When the
hearing takes this form, adversary procedures are custo-
marily employed. The importance of the issue to both
the State ﬁg_tuhe accused justifies the presentation of wit-
nesses and full exploration of their testimony on cross-
examination. Thig kind of hearing also requires appoint- J
ment of counsel for indigent defendants. Coleman v.

Alabama, o And, as the hearing as-
sumes increased importance and the procedures become
more complex, the ; that it ean be held

promptly after a.rrast}.. See A. L. I. Model Code of Pre-
arraip@ment Procedure, supra, at 33-34.

in Some, juris-
OLLarns

likelihood

These adversary safeguards are not essential for the
probable cause determination reguired by the Fourth
Amendment. The sole issue is whether there is probable
cause for detaiming the arrested person pending
further proeceedin This
issue can be determined reliably without a full adversary

hearing, The standard is the same as that for arrest.™

42 Beesuee the standards are identical Jthere is no nesd for further
inveatigation before the probable cause determination ean be made,
“Presumnably, whomever the police areest they must arrest on ‘prob-
able cause’ Tt is not the function of the police o arrest, as it were,
gt large and to use an inferfogating process at police hesdguarters
in order to determine whom they should charge before a committing
magistrate on ‘probable cause'" Mollory v. Unifed States, 354
U. B. 440, 456 (1857).

] v T
ord-vﬂwlj p
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al standard—probable cause to believe the suspect has
committed & crime—traditionally has been decided in
nonadversary proceedings on hearsay and written testi-
mony, and the Court has approved these informal modes
of proof,

“Guilt in a eriminal cagse must be proved beyond &
reasonable doubt and by evidence confined to that
which long experience in the common-law tradition,
to some extent embodied in the Constitution, has
erystallized into rules of evidence consistent with
that standard., These rules are historically grounded’
rights of our system, developed to safeguard men
from dubious and unjust convietions, with resulting
forfeitures of life, liberty and property.

“In dealing with probable eause, however, as the
very name implies, we deal with probabilities.
These are not technical; they are the factual an
practical considerations of everyday life on whic
reasonable end prudent men, not legal technicians,
act, The standard of proof is accordingly correla-
tive to what must be proved.” Brinegar v, United
States, 338 U, 5, 160, 174-175 (1949).

Cf. McCray v. Hllinois, 886 U. 8, 300 (1967).

The use of these informal procedures iz justified not
only by the lesser consequences of a probable cause de-
termination but also by the nature of the determination
itgelf. It does not require the fine resplution of conflict-
g evidence that a reasonable-doubt or even a prepond-
erance giandard demands, and credibility determinations
are geldom erueial in deriding whether the evidence sup-
ports a reasonable belief in guilt, See F, Miller:gThe De=—7
cision to Charge a Suspeet with a Crime 64-109 (1969).~"
This is not to say that @onfrontation and cross-examina-
tion might not enhance the reliability of probable cause
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e — 5 howeyer,
determinations in some casegnbuf in most cases,their
value would be too slight to justify holding, as a matter of
constitutional prineiple, that these formalities and safe-
guards designed for trial must also be employed in mak-
ing the Fnurth ﬁmendment. dﬂt.ermmat.mn of probable

ism when overs
rimalities {"

s, and burdensomsé

/
Because of its hmlted function and ita nonadversary

character, the probable cause determination is not a

“eritical stage” in the prosecution that wuuld_ require

appointed counsel. Dﬁe*hma,_identiﬁed as “eritical The Court has

stages”” those pretrial procedures that would impair de-

fense on the merits if the aceused is required to proceed

without counsel. Coleman v. Alabama, 399 U. 8. 1

= In Morrissey v, Brewer, 408 T, 8 471 (1972), and GFognon v.

Searpelli, 411 T, 8. 778 {15873}, we held that a paroles or proba-

tioner arrested prior to revooation is entitled to an informa] pre-

liminary hearing at the place of arrest, with some provision for live

testimony. 408 U, 8, at 487; 411 U, 8, at 780, That preliminary

hearing, more than the probable eause determination required by

the Fourth Amendment, serves the purpose of gathering and pre-

perving live testimony, since the final revecation hearing frequently

ie held at some distance from the place where the violation cecurred. 181-183

408 U. 8, at 485; 411 U. 8, at W Moreover, revocation

procesdings may offer less protection frowm initial error than the

more formal criminal proeess, where violations are defined by statuts

and the prosecutar hss a professional duty net to charge s suspect

with erime unless he is sotisfied of probable esuze. See ABA Code DR

of Professional Responsibility, T-103 {A) W_rnﬁecumr ey,

tehal) 3 s profscsiconl cesponsibility—"not {Mhimtitute or cause to be M-

tuted crimina]l charges when he knows or it i3 obvious that the

chargee are not supported by probable cause”); ABA Standnrds

Relating to the Administration of Criminal Justice, The Progecution 7’%
Ta-\ Funetiph, §§ 1.1, 34, 39 (1974); American College of Trial Lawyers,

ode of Trial Conduet, rule 4 {G}J‘{HTE).

Criminal justice is already overburdened by the

volume of cases and the complexities of our system. The
processing of misdemeanors and the early stages of
prosecution generally are marked by delays that can
seriously affect the quality of justice. A constitutional
doctrine requiring full adversary hearings for all persons

detained pending trial could exacerbate the problem of
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(1970) ; United States v. Wade, 388 U, 8. 218, EEEH{IEIE?}.
In Coleman v. Alabama, where the Court held that a pre-
liminary hearing was a critieal stage of an Alabama prose-
cution, the majority and eoncurring opinions identified
Ywo critical facters that distinguish the Alabama prelim-
inary hearing from the probable cause determination re-
quired by the Fourth Amendment, First, under Alabama

law the funetion of thefhearing was to determine whether
l the evidence justified charging the suspect with an of-
fense. A finding of no probable cauge could mesn that
he would not be tried at all. "The Fourth Amendment
probable cause determination is addressed only to pre-
trial custody. To be sure, pretrial custody may affect to
somme extent the defendant’s ability to assist in prepara-

harm identified as controlling in Wade and Coleman,
Second, Alabama allowed the suspeet fo confront and
cross-examine prosecution witnesses at the preliminary
hearing. The Court noted that the suspect’s defense on
the merits eould be compromised if he had no legal as-
sistance for exploring or preserving the witnesses’ testi-
mony. This consideration does not applyto the informal,
nonadversary proceduré required under the Fourth
e Amendment.

The reasons that make a nonadversary proceeding ap-
propriate, however, do not justify denying the suspect an
opportunity to be present and participate in the deter-
mination.®¢ Our system of justice operates on the premise

‘O A The procedures suggested in the Uniform Rules of Criminal
FProcedure {Proposed Final Draft 1974) and the A. L. [. Model Code
of Pre-arraipnment Procedure (Tent. Draft No. 5, 1972, and Tent.
Diraft Wo. 54, 1073) are instructive. Tnder the Uniform Rules, a
person arrested without a warrant ie entitled, “without unnecesary
delay," to a first appearance before a magistrate and & determination
that grounds exist for issuance of an wrrest warrant. The determi-
nation may be made on affidavits or testimony, in the presence of

tion of his defense, but this is not the kind of substantial’

- 227
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that the subject of a judicial proeeeding is entitled to
partictpate unless there is good reason to exclude him,
eefees v. City of Walertown, 86 T. 8. (18 Wall] i
122-123 (1873), TheFourth Amendment-i=
-pistontwith thai-eonreply The procedures normally fol-
lowed in applying for warrants are ex parte proceedings
by necessity, as notifying the suspeet would often frus-
trate the purpose of the warrant, See T, Taylor, Two
Btudies in Constitutional Interpretation 81-82 (1968),
But when the suspect is already in custody, and the only
issue 1s probable eguse for detention, he should be allowed
to participate in the determination. Allowing him to ap-
pear before the magistrate and giving him an opportunity

{Q_rg i v Leslie
ot 1 5. 4k,
1\501 (1a72);

the acensed, Rule 811, Persons who remsin in eustody for inability
to qualifv for pretrial relense are offered another opportunity for &
probable cause determinstion at the detention hearing, held no more
than & days after arrest. This is an adversary hearing, and the ... .o
Ez;ma may summon witnessss, but reliable heama}’{'_ ay be con- © '

gidered, Ruls 344

g Model Code of Prearraignment Procedure also provides &
first appearance, at which a warrantless arrest must be supported
by & renscmably detailed written statement of facts. §310. The
magiatrate may make g determination of probable eause to hold the
secized, but he is not required to do so and the aneused may request
an attorpey for an “adjourned session” of the first appearance to be
held within 2 “court days" At that session, the magistrate makes
a determingtion of prabable canse upon a combination of written
and liva testimony:
“The arrested person may present written and testimonial evidenece
and arguments for hiz discharge and the state may pressnt addi-
tional written and testimonial evidence and arguments that there i
reasonable cause to believe that he has committed the crime of
which he i aeeused.  The state's submision may be made by means
of affidsvite, and no witnesses shall be required to appear unless the
ooutt, in the light of the evidence and arguments submitted by the
parties, determinegs that there 19 a basie for believing that the appear-
ance of one or more witnesses for whom the arrested person seeks
subpoenae might lead to o finding that there is no reasonable couse,”
§ 3102 (2) (Tent, Draft No. 64, 1973},

—
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=N Eee,'{l?ees v. City of Watertoun, 86 U, 8. (10 Wall.} 1

by necessity, as notifying the suspect would often frus-
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that the subject of a judicial proceeding is entitled to
participate unless there is good reason to exclude him.

¥

122—123 []8?3} The-Fourth Amendiment m-moty
The procedures normally fol-
lowed in epplying for warrants are ex parte proceedings

trate the purpose of the warrant. See T. Taylor, Two
Studies in Constitutional Interpretation B1-82 (1969),
But when the suspeet is already in eustody, and the only
issue is probable cause for detention, he should be allowed
to participate in the determination, Allowing him to ap-
pear before the magistrate and giving him an opportunity

the aceused. Hule 311, Persons who remain in custody for inability

to qualify for pretrial release are offered another opportunity for a
probable cause determmination at the detention hearing, held no more
then & daye after arrest. This iz an adversary hearnng, and the

rties may summon witnesses, but reliable hmmyﬁmy e con- e ic
sidered, Rule 344

o Model Code of Pre-armaignment Procedure also provides a
first appearance, at which a warrantless arrest must be supported
by & rensonably detmiled written statement of faete. §310, The
magigtrate may make & determination of probable cause to hold the
aceused, but he is not required to do so and the aecused may request
gn attoroey for an “adjonrned session” of the firet appearance to be
held within 2 “court davs" At that sesmion, the magistrare malkes
& determination of probshle cause upon a combination of written
and live testimony:

*The arrested person may present written and testimonial evidence
gnd arguments for hig discharge gud the state may present addi-
tional written and testimonial evidence and arguments that there s
reasonable cause to believe that he hss committed the crime of
which he ie aerumed. The state’s snbrission may be moade by mmy""'
of affidavits, and no witnesses shall be required to appear unless the
court, in the light of the evidence and nrgumente submitted by the
parties, determines that there is & basis for believing that the appear-
anee of one or more witnesses for whom the arrested person seels
gubpoenas might lead to & finding that there is no reasonable cause,”
83102 (2) (Tent. Draft No, 5A, 1973),

-

L
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to speak or to submit written evidence for consideration
along with the State’s presentation could enhanee hoth The suﬂptCﬂ
the reliability and the fairness of the proceeding.

3 Preﬁ.wct :
Virtually all PMﬁdF‘t”'
jurisdictions require that arrested perscns be presenfs
to a judicial officer within a short time after arrest, see irpose '“’
A. L. 1., Model Code of Pre-arraignment Procedure 230- Signaficans

burdeam awn

231 (Tent, Draft No. 1, 1986}, and every jurisdiction Ha State.

makes some provision for setting bail or determining other
conditions of pretrial release. See L. Katz, Juatice Is
the Crime, Appendix B, at 247-365 (1972). Since the
defendant is already in the courtroom, the issue of prob-
able cause may be derided at that time with little or no
inconvenience to the State. In fact, the suspeet's first
appearance before a magistrate traditionally has been
considered the proper time for determining whether ;_her/
is probable cause for detention, liHaJe Pleas of the’
H8O-500 (1736) ; 2 4d., at 77-93; Efrﬁaﬁa king, Pleas
of the Crown 116-11% (dth ed. 1762); see McNabb v,
United States, 318 U, 8, 332, 342-344 (1043); Amster-
dam, Perspentivq:nn the Fourth Amendment, 58 Minn. L.
Rev, 340, 321 & n. 408 (1974). Although the Federa
Ruleq of Criminal Procedure do not explicitly seknowl
edge this function of the first appearance, WE:TE ha
interpreted them to require a determination of probabl
cause at that stage. Jaben v, United States, 381 U, 8
214)(1965) ; Mallory v. United States, 354 U. 8, 449, 454
(1957) > &

W,

“the

10 an’omious ‘brief Bled ot behalf of fhe United States, the o 4
Balicitor General suggested that MeNabb p Mallory had mistaken
the purpose of the first appenranes, and that actual practive is other-
wise, Cf. Note, Probable Cause at the Initial Appearance iv War- — B
rantless Arrests, 45 Bo. Cal, L, Rev. 1128 (1672)f McNabb, of course,
was decided before the adoption of the Federal Rules of Criminal

“Procedure. It interpreted a statutory requirement that an arrested
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There is no single proper method for making the prob-
able cause determingtion required by the Fourth Amend-
ment, The States have many different patterns of crimi-
nal procedure, and each may adapt its own to provide &
swift and relinble probable cause determination with the
léast burden to its system. Like many jurisdictions, _
Florida reguires every arrested person to be brought
hefore & magistrate within 24 hours, unless sooner
released. Fla. Rule Crim. Proe. 3.310(b). At that
appearance the defendant is told of the charges against
him, furnished a copy of the complaint, advised of his
constitutional rights, and provided counsel if he is indi-
gent. The magistrate then sets bail or prescribes other
conditions of pretrial release, One of the factors typi-
cally relied upon in making this decigion is the weight of
evidence against the accused. ABA Standards Relating
&) ~ to t_l_le Administration of Criminal Justice, Pretrial el
Elease § 5.1)(1974); see 18 U. 8. C. §3146 (b). Ex-
panding that determination to[a test of probable cause i
would be a natural way of integrating the probable cause
decizsion with existing procedures.
In other States, existing procedures may satisfy the R L AR
determinalion. ot requirement of ' the Fourth Amendment, Some States
already authorize a probable cause at or
immediately following 'the suspect's first appearance,

oLy yavor

idd'uf tments,

person be hrought before & magistrate without unnecessary delay.
218 U, 8, at 342, Mallory was decided after the federal rules were
adopted, and although the interpretation of the federal mules was
dictom, it clearly outlined the Court’s view:

“The scheme for initiating a federal prosecution is plainly defined,
The police may not arrest upon mere suspicion but only on ‘probable
cause.’ The next step in the proceeding is to arraign the arrested
person before a judicial officer as quickly as possible so that he may
be advised of his rights and so that the issue of probable cause may
be promptly determined” 254 T, 8, at 454,

The use of the word "arraign® was Earrur, s arraignment oceurs
later in the proecess. Fed. Rule Crim. Proe. 10.
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Others may choose simply to accelerate their exist-
ing preliminary hearings. What the Fourth Amendment
requires for pretrial restraint on liberty # is a reliable
determination of probable cause made either before or
promptly after arrest, and preferably no later than the
first appearance before a judicial officer. If made after
arrest, the suspeet must be mowsg to be present{ Each
Rtate may choose the procedure that best accommodates
this determination to its existing practice®" 2°

v

We agree with the Court of Appeals that the Fourth
Amendment requires a timely judicial determination of
probable eause as a prerequisite to detention, and we
dccordingly affirm that much of the judgment. As we
do not agree that the Fourth Amendment requires the
adversary hearing outlined in the Distriet Court's decree,
we reverse in part and remand to the Court of Appeals
for further proceedings consistent with this opinion.

219 Because the probable cause determination is not & constitutional
prerequigite to the charging decision, it is required only for thoss
guepeets who suffer restraints on liberty other than the condition
that they appear for trial. There are many kinde of pretrial relesse
and many degrees of conditional liberty, See 18 T, 8. C, §3148;
ABA Standards Relating to the Administration of Criminal Justics,
Pretrin] Reglase § 5.2 (1974) ; Uniform Rules of Crimina] Procedure,

i Rule Eil (Propoged Final Draft 1974). We cannot define spe-

tifteally those that would require a prior probable cavse determing-

tion, but the key factor is significant restraint on Lberty.

2@ o5 course, if the State incorporates the probable cause detertdfi-

tiation into a multipurpose hearing, the necessity for appointed coun-

pol at the combined proceeding mmst be governed by the prineiples
oleman v. Alabama, supra.

27

( vim. Proc.
5(e) (1974 ).

E. g., Colo. Rev. Stat. § Eﬂ—ﬂ—i; Hawaii Rev. Stat, § 708-9 () (1968); Y. Ruldes

W),

and 1o be heand,
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The issue in this case iz whether a person arrested

under & prosecutor's information is constitutionally en-
titled to a judicial determination of probable cause for
pretrial restraint of liberty.

I

In March 1971 respondents Pugh and Henderson were
arrested in Dade County, Florida. Each was charged
with several offenses under a prosecutor’s information.?
Pugh was denied bail because one of the charges againat
him carried a potential life sentence, and Henderson re-
mained in ecustody because he was unable to post a $4,500
bond.

1 Respondent Pugh was arrested on March 3, 1871, On March I8 '

an information was filed charging him with robbery, carrying o con-
cealed wenpon, and possession of & firearm during eommission of a
felony, Respondent Henderson was arrested on Mareh 2, and charged
by informstion on -March 18 with the offenses of breaking and
eotering and assault and battery. The record does not indicete
whether thers wae an arrest warrant in either ouse,

Douglas
Telnan
Stuewart
White
Marshall
Blackiun
Rehnguist

17 1974

Reclroulated:




18—477—0FPINION

2 GERETEIN », PUGH

In Florida, indictments are required only for prosecus
tion of capital offenses. Prosecutors may charge all other
crimes by information, without a prier preliminary hear-
ing and without chtaining leave of eourt. Fla. Rule
Crim, Proc. 3.140 (a) ; State v. Hernandez, 217 So. 2d 109
(Fla. 1968); Di Bona v. State, 121 Bo, 2d 192 (Fla. Ct.
App, 1960), At the time respondents were arrested, a
Florida rule seemed to authorize adversary preliminary
hearings to test probable cause for detention in all cases,
Fla. Rule Crim, Proe. 1.122 (amended 1872). But the
Florida courts had held that the filing of an information
foreclosed the suspect's right to & preliminary hearing.
See State ex rel, Hordy v. Blount, 261 So. 2d 172 (Fla.
1972).7 They had also held that habeas corpus eould not
he used, exeept perhaps in exceptional ecircumstances, to
test the probable cause for detention under an informa-
tion. See Sullivan v. State ex rel. McCrory, 20 So. 2d
794, 797 (Fla. 1951). The only possible methods for ob-
taining a judiecial determination of probable cause were a
special statute allowing a preliminary hearing after 30
days, Fla. Stat. Ann, § 007.045 (1873),* and arraignment,
which the Distriet Court found was often delayed a month
or more after arrest. Pugh v. Rainwater, 332 F, Supp.
1107, 1110 (8D Fla, 1671).* Asa result, a person charged

* Florida law alsg, denies preliminary hearmgs to persons confined
under mdictment, see Senparee v. Hamilin, 2356 S0, 24 728 (Fla, 1970),
Fla, Rule Crim, Proe, 3.131 (&), but that procedure fs not challenged
in this caze,

i Thie statute may heve been construed to make the hearing per-
missive instead of mandatory. Bee Fuvgns v. Stefe, 1897 So. 2d 323
(Fla. Ct. App. 1987); Fla. Op. Att'y Gen. 0867-20 (1967)., Bui of.
Karr v, Overton, 248 S0, 2d 763 (Fla. Ct. App, 1871). It may ale
have been superseded by the subeequent amendments to the rules of
criminal procedure, Jfn re Floride Hules of Crinmtinal Procedure,
272 Bo. 2d 85 {1672},

*The Florids rules do not suggest that the issue of probable
cause can be ralsed ot arraignment, Fla, Rule Crim. Proc, 3.160, but
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by information could be detained for a substantial period
solely on the decision of & prosscutor,

Respondents Pugh and Henderson filed a class aetion
against Dade County officials in the Federal District
Court," claiming & congtitutional right to a judiuial hear-
ing on the issue of probable cguse and requesting declara-
tory and injunctive relief® Respondents Turner and
Faulk, also in eustody under informations, subsequently
intervened.” Petitioner Gerstein, the State Attorney for
Dade County, was one of several defendants.

After an initial delay while the Florida legislature con-
sidered a bill that would have afforded preliminary hear-
ings to persons charged by information, the Distriet Court
granted the relief sought. Pugh v. Rotnwater, supra,
The Court certified the case as a class action under Fed.

courisel for Petitioner represented at otal argument that arraign-
ment affords the euspect an opportunity to “attack the suthiciency of
the evidempe to hold tum'" Tr. of Oral Arvg, Mar. 25, 1974, at 17,
The Court of Appeals agaumed, without deriding, that this was true,
4u3 F 2d 7Y, 7Rl n. 8,

3 The tomplaint was framed under 42 17, 8. 0. § 1883, end juris-
diction in the Distriet Court was based on 28 T, 8 . § 1343 (3).

¢ Respondents did not agk for release from state custody, even as
an alternate remedy, They asked only that the state nuthorities be
ordered to give them p probable ecnuse determination. This was
alsn the only relief that the Dietriet Court ordered for the named
rerpendents, 332 F, Bupp, at 1115-1116, Because release wop
neither ashed nor ordered, the lawsuit did not eome within the olase
of caszen for which habeas corpus is the exclusive remedy. Prefser v
Rodrigues, 411 U, 8, 478 (1973); sec Wolff v. MeDonnell, 417 U. B
— — (1974},

T Turner was being held on a charge of auto theft, following arrest
on barch 11, 1971, Feulk wes arrested on March 19 on charges
of soliciting & ride and pessession of marihuans.

! The narmed defendants ineluded justices of the pesce and judges
of =moallclaime eourts, who were authorizsed to hold preliminary
henrings n crininal ¢ases, and a group of law enforcement officers
with power to make arrests in Dade County. Cerstéin was the only
ome who petitioned for cectioratt.
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Rule Civ. Proe, 23 (b)(2), and held that the Fourth and
Fourteenth Amendients give all arrested persons charged
by information a right to a judicial hearing on the ques-
tion of probable cause, The Distriet Court ordered the
Drade County defendants to give the named plamtiffs an
immediate prelitninary hearing to determine probable
cause for further detention,” It also ordered them to
submit & plan providing preliminary hearings in all cases
institutad by information.

The defendants submitted & plan authored by Sheriff
E, Wilson Purdy, and the Distriet Court adopted it with
modifications, The final order preseribed a detailed post-
arrest procedure, 336 F. Supp, 490. Upon arrest the
acclused would be taken hefore a magistrate for a “first
gppearance hearing.” The magistrate would explain the
charges, advise the aceused of his rights, appoint counsel
if he was indigent, and proceed with g probable cause
determination unless either the prosecutor or the aceused
was unprepared. 1§ either requested more time, the
magistrate would set the date for & “preliminary hearing,"”
to be held within four days if the accused wasa in custody
and within 10 daye if he had been released pending trial.
The order provided sanetions for failure to hold the hear-
ings at prescribed times. At the “preliminary hearing”
the accused would be entitled to counsel, and he would be
allowed to eonfront and cross-examine adverse witnesses,

" The District Court correctly held that respondents’ claim for
relief wae not barred by the equitahble restrictions oo federsl inter-
ventipn in giete prosecutions, Feunger v, Horrls, 401 T, 8, 37 (1071).
The injunction was not directed at the state prosecutions sa such,
but poly st the legelity of pretrial detention without a judigial hear-
ing, an isse that could not be ruised in defense of the emminal
prosenition. The order to hold prelimimary hearinge could not
prajudics the ronduet of trial on the merits.  See Conover v. Monfe-
mura, 477 F. 2d 1073, 1082 (CA3 1973); of. Perer v, Lederma, 401
U, B, 82 (1971); Stefenelli v. Minard, 342 10, 8 117 (1851),
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to sumimon {avorable witnesges, and to have a transeript
made on request. If the magistrate found no probable
cauge, the accused would be discharged. He then could
not be charged with the same offense by complaint or in-
formation, but only by indictment returned within 30
days.

The Court of Appeals for the Fifth Cireuit stayed the
Distriet Court’s order pending appeal, but while the case
was awaiting decision, the Dade County judiciary volun-
tarily adopted a similar procedure of its own. Upen
learning of thia development, the Court of Appeals re-
manded the ease for specific findings on the constitu-
tionality of the new Dade County system. Before the
District Court issued its findings, however, the Florids
Supreme Court amended the prosedural rules governing
preliminary hearings statewide, and the parties agreed
that the Distriet Court should direct its inquiry to the
new rules rather than the Dade County procedures.

Under the amended rules every arrested person must
be taken before a judicial officer within 24 hours. Fla.
Rule Crim. Proc. 3.130(b). This “frat appearance” is
similar to the “first appearance hearing” ordered by the
Distriet, Court in all respects but the crucial one: the mag-
istrate does not mske a determination of probable cause,
The rule amendments also changed the procedure for
preliminary hearings, restricting them to felony charges
and codifying the rule that no hearings are available to
persong charged by information or indictment. Rule
9.181; see In re Rule 3.181 (b), Florida Rules of Crim-
tnal Procedure, 280 So, 2d 3 (Fla, 1874),

In s supplemental opinion the District Court held
that the amended rules had not answered the basie con-
atitutional objection, since g defendant charged by in-
formation still could be detained pending trial without
& judicial determination of probable cause. 335 F. Supp.
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1286. Reaffirming its original ruling, the District Court
rleclared that the continuation of this practice was uncon-
stitutional® The Court of Appeals affirmed, 483 F. 2d
778, modifying the District Court’s decree in minor par-
tieulars and suggesting that the form of preliminary hear-
ing provided by the amended Florida rules would be ac-
ceptable, as long asz it was provided to all defendants in
custody pending trial. 7d., st 788-789."

1 Although thie ruling held a statewide “legislative rule™ unconsti-
tutional, it was not outside the jurisdietion of & single judge by vir-
tue of 28 U. 8. C. §2381. The original complaint did not ask for
an injunetion against enforcement of any state statute or legislative
rule of statewide application, sines the practiee of denying prelim-
inary hearings to persons charged by informetion was then em-
bodied only in judicial decisions. The Distriet Court therefore had
jurisdiction to issue the mmitia]l injunetion, and the Court of Appeals
had jurisdiction over the appeal. Om remand, the constitutionality
of & etate "statute” was drawn into question for the first time when
the criminal rules were amended. The Distriet Court's supplementa)
ppimion ¢an falrly be read ms a declaratory judgment that the
amended rules were unconstitutional; the injunctive decres was never
amended to meorporale that holding; and the opinion in the Court
of Appeals is net ineonslstent with the conclusion that the Distriet
Court did not enjoln enforcement of the statewide rule. See 483 F.
2d, at TRE=7R0, Accordingly, a disiriet eourt of three judges was not
required for the lssuance of this order. See Kennedy v, Mendoza-
Martines, 372 T. 8. 144, 152-155 (1863); Flemming v, Neator, 363
17, B. 803, 606608 (1960).

12 The mpjor difference betwesn the Distriet Court’s order and
that of the Court of Appeals centered on the guestion whether a
probable cause hearing is required for all arrested persons charged
by information or only for those confined pending trial, The District
Court's original decree required preliminary hearings for sll arrested
persons, 336 F. Bupp., at 491,  On remand, the Distriet Court made
an exception for persone charged with misdemesncors who neither
suffered pretrial detention nor faced fmprisonment upon convietion,
355 F, Bupp., at 1280, The Court of Appeals explicitly limited the
hearing right for misdemesnor defendants to those who are jailed
pending trial. 483 F. 2d, at 788, Tts opinion also suggests, without
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State Attorney Gerstein petitioned for review, and we
granted certiorari because of the importanee of the issue,**
414 1T, 8, 1062. We affirm in part end reverse in part.

stating explivitly, that the hearing right is aimilarly limited to felony
defendants who are confined pending trial. fd., at 787, 780,

The Court of Appeals vacated those parts of the Distrioct Court's
order that prescribed time periods different from those m the
amended rules aod imposed sanetions for fatflure to comply with the
hearing reguirements. Our disposition of the case makes it un-
necessary to eddress the specific terms of the Dhstrict Court's decree.

12 A% oral argument counsel informed us that the named respond-
ents have been convirted. Their pretrial detention therefore has
ended, This case belongs, however, to that narrow elass of cases in
which the terminaticn of a class representative’s claim does not moot
the claima of the unnamed members of the class, See Sosma v. fowe,
— U, 8. — (1975). Pretrial detemtions is by nature temporary,
and it is most unlikely that any given individual could have his
aonstitutional ¢laim decided on appeal before he is either released or
convicted, The individual could nonetheless sufier repeated depriva-
tipne, end it i@ cerfain that other persons similarly situated will be
detained under the allegedly unconstitutional procedures. The claim,
it short, 18 one that i distinetly “eapable of repetition, yet evading
Teview,”

At the titne the complaint was filed, the nemed respondents were
members of & class of persone detained without a judicial probable
oause determination, but the record does not indicate whether any
of them were z1ill in custody awaiting triel when the Thstriet Court
coriified the class. Such 8 showing ordinarily would be required to
avpid mootness under Sosna.  But thi=s case 15 8 suiteble exception
to that requirement. See Sgena, supra, at — n, 11; of, Rivera v.
Freemaon, 469 F, 24 1159, 1162-1163 {CAD 1872), The length of pre-
trial custody cannot be ascertained at the outset, and it may be anded
st any time by releass on recognizance, dismissal of the charges, or
a guilty plea, se well sa by poquittel or conviction after trial, It is
by no means certain that any given individual, named as plaintiff,
would be in prerrial custody long encugh for a distriet judge to
certify the class, Moreover, in this case the constant existemce of
a cless of persone suffering the deprivation is certain. The attorney
repregenting the named respondents i a public defender, and we can
safely asstime that he hag other clients with & continuing live interest
in the cass,
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Asg framed by the proceedings below, this case presents
two issues: whether a person arrested end held for trial
on an information is entitled to a judicial determingtion
of probable cause for detention, and if so, whether the
adversary hearing ordered by the Distriet Court and
approved by the Court of Appeals is required by the
Constitution. %

Both the standards and procedures for arrest and
detention have been derived from the' Fourth Amend-
ment and its common-law antecedents. See Cupp v.
Murphy, 412 U, 8, 281, 294 205 (1973); Ez parte
Bollman, 8 U, 8, (4 Cranch) 756 (1807); Ex parte Bur-
ford, 7 U. 8. (3 Cranch) 448 (1806). The standard for
arrest is probable cause, defined in terms of faects and
circumstances “sufficient to warrant a prudent man in
believing that the [suspect] had committed or was com-
mitting an offense.” Beck v. Ohio, 379 U. 8. 89, 81
(1964). See slso Henry v. United States, 361 U. 8. 88
{1959) ; Brinepar v. Umited Stafes, 338 U. 8. 160, 175-176
{1649), This standard, like thoge for searches and seiz-
ures, represents a necessary sccommodation between the
individual's right to liberty and the State's duty to con-
tral crime.

“These long-prevailing standards seek to safe-
guard citizens from rash and unreasonable inter-
ferences with privacy and from unfounded charges
of erime. They also seek to give fair leeway for
enforcing the law in the community's protection.
Because many situations which confront officers in
the course of executing their duties are more or less
ambiguous, room must be allowed for some mistakes
on their part. But the mistakes must be those of
reasonable men, acting on facts leading sensibly to
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their conclusions of probability. The rule of prob-
able cause ig a practical, nontechnical conception
affording the best compromise that has been found
for accommodating these often opposing interests.
Requiring more would unduly hamper law enforee-
ment. To allow less would be to leave law-abiding
citizens at the mercy of the officers’ whim or caprice,”
Brinegar v. United States, supra, at 176,

To implement the Fourth Amendment’s protection
against unfounded invasions of liberty and privacy, the
Court has required that the existence of probable cause
be decided by a neutral and detached magistrate when-
ever posaible, The classic statement of this principle
appears in Johnson v. United States, 333 U, 8. 10, 13-14
(1948) :

“The point of the Fourth Amendment, which often
is not grasped by zealoue officers, is not that it denies
law enforcement the support of the usual inferences
which reasonable men draw from evidence. Its pro-
tection consists in requiring that those inferences be
drawn by a neutral and detached magistrate instead
of being judged by the officer engaged in the often
competitive enterprise of ferreting out erime,”

See also Terry v. Ohio, 302 U, 8. 1, 20-22 (1068) "
Maximum protection of individual rights could be

assured by requiring a magistrate's review of the factual

justification prior to any arrest, but such a requirement

1" We reiterated this principle in United States v. Uinited States
District Cowrt, 407 T, B, 297 (1072), In termg that apply equally
to arrests, we described the “very heart of the Fourth Amendment
directive" us a requitermnent that "where practieal, & governmental
search snd peizure should ropresent both the efforts of the officer
to gather evidence of wrongful acts and the judgment of the mag-
istrate thet the ecliected evidence is sufficient to justify invasion of &
citizen's private premises or conversation.” JId., at 316, Seo alsoe
Terry v. Ohio, 382 U. 8 1, 20-22 (1968)
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would constitute an intolerable handicap for legitimate
law enforcement. "Thus, while the Clourt has expressed a
preference for the use of arrest warrants when feasible,
Beck v, Ohio, 379 U, 8, 89, 96 (1964) ; Wong Sun v, U'nited
States, 371 U, 8, 471, 479482 (1963), it has never invali-
dated an arrest supported by probable canse solely be-
cause the officers failed to secure a warrant, See Ker v,
California, 374 U. 8, 23 (1963} ; Draper v. United States,
358 U. 8. 307 (1959 ; Trupiano v. United States, 334 U. 8,
609, 705 {1048)

Under this practical compromige, & policernan’s on-the-
scene assessment of probable cause provides legal justifi-
cation for arresting & person suspected of crime, and for
a brief period of detention to take the administrative ateps
incident to arreat. Once the suspect is in custody, how-
ever, the ressona that justify dispensing with the magis-
trate's neutral judgment evaporate. There no longer is
any danger that the suspect will escape or commit further
grimes while the police submit their evidence to & magis-
trate. And, while the State’s reasons for taking summary
action subside, the suspect's need for a neutral determina-
tion of probable canse increages significantly. The con«
sequences of prolonged detention may be more gerious
than the interference opccasioned by arrest, Pretrial con-
finement may imperil the suspect's job, mterrupt his
source of income, and impair his family relationships.
See R. Goldfarb, Ransom 32-91 (1965) ; L. Katz, Justice

W Another sspect of Trupions wee overroled in United States v.
Robinpwite, 338 T, 8 56 (1650), whith was overruled in turn by
Chimel v. Califormia, 385 T, 3. 752 (1960).

The issue of woarrsntless arrest that has generated the most con-
troversy, and which remaine upsettled, is whether and under what
eircumstances an officer may enter a suspect’s home to moke a war-
rantless nrrest. See Coolidge v. New Hompshire, 403 T, 8, 443, 474~
481 [1871); id, af SM0~BI2 n. 1 (Wwrm, J., dissenting) | Jones v.
United States, 357 U, 8, 403, 400500 (1058),
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Is the Crime 51-62 (1972), Even pretrial release may be
accompanied by burdensome eonditions that effect a sig-
nificant restraint on liberty. See, 2. g, 18 U. 8. C. § 3146
{a)(2), {5). When the stakes are this high, the detached
judgment of & neutral magistrate is essential if the Fourth
Amendment is to furnish meaningful protection from un-
founded interference with liberty. Accordingly, we hold
that the Fourth Amendment requires a judicial deter-
mination of probable cause as a prerequisite to extended
restraint on liberty following arrest,

This result has historical support in the common law
that has guided interpretation of the Fourth Amend-
ment. See Carroll v. United States, 267 T. 8. 132, 149
(1925). At common law it was customary, if not obliga-
tory, for an arrested person to be brought before a justice
of the peace shortly after arrest. 2 M. Hale, Pleas of the
Crown 77, 81, 95, 121 (17368} ; 2 W. Hawkins, Pleas of the
Crown 116-117 (4th ed. 1792). Bee also Kuriz v. Moffitt,
115 U. §. 487, 408400 (1885)." The justice of the pesce

8 The primary motivation for the reguirement seems to have
been the penalty for allowing an offender to escape, if he had in fact
committed the crime, and the fear of lishility for false imprisonment,
if ha had not, But Hale elen recognized thet s judicial warrant of
cormmitment, called a miltimue, was reguired for more than brisf
detention,

“When & private person hath arrested a felon, or one suspected
of felony, he may detain him m custody till he can reasonably dis-
misa himself of him; but with a8 much apeed as conveniently he can,
he may do sither of these things.

"1,.He may earry him to the common gaol, . . . but that s now
raraly done.

“2. He may deliver him to the constable of the vill, who may either
carrv him to the comumon gaol, . . . or to a justice of peace to
be examined, and ferther proceed against as case shsll reqiore. . | .

“&. Or he may carry him immediately to any justice of peace of the
county where he is taken, who upon examinatich may discharge, bail,
or commit him, 5z the pose shell require,

“And the bringing the offender either by the vonstable or private
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would “examine” the prizoner and the witnesses to deter-
mine whether thers was reason to believe the prisoner
had committed a erime. If there was, the suspect would
be committed to jeil or bailed pending trial, If not, he
would be discharged from custody. 1 M. Hale, supra, at
583-586: 2 W, Hawkins, supra, at 116-119; 1 J, Stephen,
History of the Criminal Law of England 233 (1883}
The initial determination of probable cause also could be
reviewed by higher courts on a writ of habeas corpus.
2 W, Hawkins, supra, at 112-115; 1 J, Stephen, supra, at
243; see Er parte Bollman, 8 U. 8. (4 Cranch) 75, 97-
101 (1807). This practice furnished the model for
eriminal procedure in America immediately following the
adoption of the Fourth Amendment, see Ex parte Boll-
man, 8 U, 8. (4 Cranch) 75 (1807); " Ex parte Burford,
7 U. 8. {3 Cranch) 448 (1806) ; United States v. Hamilton,
31U, 8 (3 Dall.) 17 (1785), and there are indications that
the Framers of the Bill of Rights regarded it as & model

person to a justice of peace is most usual and safs, because a gaoler
will expect & Mithimus for his warrent of detasiming.”
1 M, Hale, supra, at 586-500.

W The examination of the prisoner was inquisitorial, and the
witnesses were questioned outside the prisoner’s presence,  Although
this method of proceeding wae considered quite harsh, 1 J. Stephen,
at 218-225, it was well esrablished that the prisoner was entitled to be
discharged if the investigation turned up insufficient evidence of his
guilt, [Id, af 233,

1 In Ex porte Hoflman, two men charged in the Asron Burr case
were committed follgwing en examinstion in the circuit court of
the Distriet of Columbia. They filed a petition for writ of habeas
corpys in the Bupreme Court, The Court, in an gpimion by Chief
Juatice Marshall, affivmed ite jurisdiction to isue habeas corpus to
persons in custody by order of federal trial eourts. Then, following:
arguments on the Fourth Amendment requirement of probable cause,
the Court surveyed the evidence agsinst the prisoners and held that
it did not establish probable cause that they were guilty of treason.
The prisoners were discharged
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for & “reasonable’” seizure, See Draper v, United States,
358 U, 8. 307, 317-320 (1959) (Dovaras, J., dissenting).™

B

Under the Florida. procedures challenged here, a per-
son arrested without a warrant and charged by informa-
tion may he jailed or subjected to other restraints pending
trial without any opportunity for a probable cause
determination.® Petitioner defends this practice on the
ground that the prosecutor’s decision to file an informa-
tion is iteelf a determination of probable cause that fur-
nishes sufficient reason to detain a defendant pending
trial. Although a conscientions decision that the evi-
dence warrants prosecution affords a measure of protec-
tion against unfounded detention, we do not think
prosecutorial judgment standing alone meets the require-
mentg of the Fourth Amendment, Indeed, we think the
Court's previous decisions compel disapproval of the
Florida procedure, In Albrecht v. United States, 273

13 8pe gleg N, Lasson, The Hustory and Development of the
Fourth Amendment to the United States Constitution 16-16 (1837).
A similar procedure wt common law, the warrant for recovery of
stolen goods, @& sasd to heve furnished the model for & “reason-
ahle” search under the Fourth Amendment. The wvietim was re-
quired to appesr hefore & justice of the peace and make an oath
of probable canse thot his goods could be found in & particulsr place.
After the warrant was executed, and the goods seiged, the vietim
and the alleged thief would sppeat before the justiee of the peace
for & prompt determination of the cause for seizure of the goods
and detention of the thief. 2 M. Hale, supra, ot 140-152; T. Taylor,
Two Btudiss in Conpstitutional Interpretation 24-25, 30-40 (1960);
see Boyd v. U'mited States, 116 U. 8. 818, 626-620 (1888).

1% A person srrested under o warrant wonld have received a prior
Judieia! determination of probable cause, Under Fla. Bule Crim.
Proe. 3120, o warrant may be 1sued npon o sworn gomplaint that
states facts showing that the suspect has committed a erime. The
magisirate may also take testimony under cath to determine if there
i ressnnable ground to believe the complaint & true,
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T, 8. 1, 5 (1927), the Court held that an arrest warrant
issued solely upon a United States Attorney's information
was invalid becaugse the sccompanying affidavits were de-
fective, Although the Court’s opinion did not explicitly
atate that the prosecutor’s official oath could not furnish
probable cause, that conclusion was irnplicit in the judg-
ment that the arrest was illegal under the Fourth Amend-
ment,®” More recently, in Coolidge v. New Hampshire,
403 1], 8. 443, 440453 (1971}, the Court held that a
prosecutor’s respongibility to law enforcement is incon-
sistent with the constitutional role of a neutral and de-
tached magistrate. We reaffirmed that principle in Shad-
wick v, City of Tampa, 407 U, 8. 345 (1972), and held
that probable cause for the issuance of an arrest warrant
must be determined by someone independent of police
and prosecution. See also United States v, ['nited States
District Court, 407 U, 8. 297, 317 (1972).®* The reason

# By pontrast, the Court hos held that ao indictment, "fair upon
ite face,” and returned by a "properly constituted grand jury” con-
clusively determnines (he existence of probable cause and requires
ismuance of an arrest warrant without further inquiry, Er parte
T'ntbed Staies, 287 1. B, 241, 250 (1932), Bee alse Giordenello v.
United States, 357 U. B, 480, 487 {1653). The willingness to let &
grand jury’s judgment subetitute for that of o nentral and detached
meagistrate is sttributable to the grand jury's relationship to the
pourte and its historical rele of protecting individuals from unjust
prosecution. See L'nited Stofey v. Calandra, 414 T, B, 338, 342-348
(1974). ,

#1 The Court had enrlier reached a different result in Qeampo v,
United Stafes, 234 U. B, 91 (1814), & criminal appesl from tha
Philippine Islands. Interpreting o statutory guarantee substantially
identical to the Fourth Amendment, Aet of July 1, 1902, ¢, 1360, § 5,
32 Btal, 803, the Court held that an arrest warrant could jssue
solely upon a prosesutor's information. The Court hes since held
that interpretation of & statutory gusrantes applicable to the Philip~
pines is not conclusive for interpretation of & cognate provision in
the Federal Constitution, Oreen v. Dnifed Stotes, 355 U, 8 184,
104198 [(1957). Ewven if it were, the result reached in Ocampor
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for this separation of funetions was expressed by Justice
Frankfurter in a similar context:

“A demopcratic society, in which respect for the dig-
nity of all men 12 central, naturally guards against
the misuse of the law enforcement process, Zeal
in tracking down erime is not in iteelf an sesurance
of soberness of judgment, Dhisinterestedness in law
enforcement does not alone prevent disregard of cher-
ished liberties. Experience has therefore counseled
that safeguards must be provided against the dan-
gers of the overzealous as well as the despotic. The
awful instruments of the ¢riminal law cannot be
entrusted to a single functionary, The complicated
process of eriminal justice is therefore divided into
different parts, responsibility for which is separately
vested in the various participants upon whom the
eriminal law relies for its vindication.” MeNabb v
United States, 318 11, §, 332, 343 (1043).

In holding that the prosecutor’s assessment of probable
cause is not sufficient alone to justify restraint on liberty
pending trial, we do not imply that the accused is en-
titled to judieial oversight or review of a prosecutor's de-
cision to prosecute. Instead, we adhere to the Court's
prior holding that a judicial hearing is not prerequisite
to prosecution by information. Beck v. Washington, 369
T, 8, 841, 545 (1962), Lem Woon v, Oregon, 220 TU. 8,
5RE (1913). XNor do we retreat from the established rule
that illegal arrest or detention does not void a subsequent
convietion. Frishie v. Collins, 342 U. 8 518 (1952):
Ker v, Hiinois, 119 T, 8, 436 (1886). Thus, as the Court
of Appeals noted below, although e suspect who is
presently detained may challenge the probable cause for

la incompatible with the later holdings of Albrecht, Coolidge, and
Shaguick,
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that confinement, a conviction will not be vacated
on the ground that the defendant was detained pending
trial without a determination of probable cause. 483
F. 2d, at 786-787. Compare Scarbrough v, Dutton, 393
F. 2d 6 (CAS5 1968), with Brown v. Fauntleroy, — U, B,
App. D.C, -, 442 F, 2d 838 (1871), and Cooley v. Stone,
— U. 8. App. D. C, —, 414 F. 2d 1213 (1968).

I

Both the District Court and the Court of Appeals
held that the determination of probable cause must be
accompanied by the full panoply of adversary safe-
guards—counsel, confrontation, cross-examination, and
compulsory process for witnesses, A full preliminary
hearing of this sort is modeled atter the procedure used in
many States to determine whether the evidence justifies
going to trial under an information or presenting the
cege to A grand jury. See Coleman v. Alabama, 399 U. 8.
1 (1970); Y, Kamisar, W, LaFave & J. Israel, Modern
Criminal Procedure 957-067, 996-1000 (4th ed. 1974),
The standard of proof required of the prosecution is
usually referred to as “probable cause,” but in some juris-
dietions it may approach a prima facie case of guilt.
A. L. I. Model Code of Pre-arraignment Procedure, Com-
mentary on Article 330, at 90-91 (Tent, Draft No. 5,
1672). When the hearing takes this form, adversary pro-
cedures are ecustomarily employed. The importance of
the issue to both the State and the accused justifies the
presentation of witnesses and full exploration of their
testimony on cross-examination, This kind of hearing
also requires appointment of counsel for indigent defend-
ants, Coleman v, Alabama, supra. And, as the hearing
assumes increased importance and the procedures become
more complex, the likelihood that it can be held promptly
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after arrest diminishes. See A, L. I. Mode] Clode of Pre-
arrgignment Procedure, supra, at 33-34,

These adversary safeguards are not essential for the
probable cause determination required by the Fourth
Amendment, The pole isgue is whether there is probable
cause for detaining the arrested person pending further
proceedings, This issue can be determined reliably with-
out a full adversary hearing, The standard is the same
as that for arrest.” That standard—probable cause to
helieve the suspect has committed a erime—traditionally
hes been decided in nonadversary proceedings on hearsay
and written testimony, and the Court has approved these
informal modes of proof.

"Guilt in a eriminal case must be proved beyond a
reasonable doubt and by evidence confined to that
whieh long experience in the common-law tradition,
to some extent embodied in the Constitution, has
erystallized into rules of evidence consistent with
that standard. These rules are histarically grounded
rights of our systemn, developed to =afeguard men
from dubious and unjust eonvictions, with resulting
forfeitures of life, liberty and property.

“In dealing with probable eause, however, as the
very name implies, we deal with probabilities.
Thepe are not technieal; they are the factual and

# Beeauza the standards are identical, ordinarily there i= po need

for further investigation before the proboble ause determinetion cun
be mads;
“Fresumably, whomever the police arrest they mugt arrest on ‘prob-
ahie agise’ It is not the function of the police to arrest, as it were,
at lurge and fo use an itterrogating process at police headquarters
in order to determine whom they should charge befors a comnmitting
magistrate on ‘probable ecnnse’” Mallory v Unidted Jiodes, 354
U, B, 448, 456 (1957),
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practical considerations of everyday life on which
reasonable and prudent men, not legal technicians,
act, The standard of proof is accordingly correla-
tive to what must be proved.” Brinegar v. United
States, 338 U, 5. 180, 174-175 (1949),

Cf. McCray v. Illinois, 388 U, 8. 300 (1967).

The use of these informal procedures is justified not
only by the lesser consequences of a probable cause de-
termination but also by the nature of the determination
itself. Tt does not require the fine resolution of confliet-
ing evidence that a reasonable-doubt or even a prepond-
erance standard demands, and credibility determinations
are seldom crucial in deciding whether the evidence sup-
ports a reasonable belief in guilt. Bee F. Miller, Prosecu-
tion: The Decigion to Charge 8 Suspect with a Crime fid—
109 (1969).™ This is not to say that confrontation and
croge-examination might not enhance the reliability of

3 Tn Morrissey v. Brewer, 408 T, B. 471 {1872), and Gagnon v.
Searpelli, 411 T, 8, 778 (1973), we held that a paroles or proba-
tioner arrested prior to revocation is entitled to an informal pre-
liminary hearing at the place of arrest, with some provision for live
testimony, 408 U, 8, at 487; 411 T, 8., at 786, That preliminary
heaning, more than the probable cause determination required by
the Fourth Amendment, serves the purpose of gathering and pre-
serving live testimony, since the final reveocation hearing frequently
ig held at some distance from the place where the violation occurred.
408 T, B, at 435; 411 U. 8, et TE2-783 n. 5. Mareover, revoeation
proceedings may offer less protection from initis]l error than the
more formal oriminal process, where violations are defined by statute
and the prosecrutor has a professional duty not to charge s auapect
with erime unless he js satisfied of probable cause, 2ee ABA Code
uf Professional Responsibility, DR 7-108 (A) (8 prosecutor “‘shall
not inetitute or cause to be instiruted eriminal charges when he knows
or it is obvious that the chaorges are not supported by probeble
eause”); ABA Btandards Relating to the Administration of Crim-
inal Justice, The Prosécution Function, 8§ 1.1, 34, 3.0 (1074); Amer-
ivan College of Trinl Lawyers, Code of Trial Conduet, rule 4 (c)
(1972).
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probable cause determinations in some cases. In most
cazes, however, their value would be too slight to justify
holding, as & matter of constitutional principle, that these
formalities and safeguards designed for trial must also be
employed in making the Fourth Amendment determina-
tion of probable cayse™

Because of its limited function and its nonadversary
character, the probable cause determination is not a
“eritical stage” in the prosecution that would require
appointed counsel, The Court has identified as “critical
stages’ those pretrial procedures that would impair de-
fense on the merits if the secused is required to proceed
without counsel, Coleman v, Alabama, 399 U, 8. 1
(1870); Umied States v. Wade, 388 U. 8. 218, 226-227
{1867). In Coleman v. Alabama, where the Court held
that a preliminary hearing was a critical stage of an Ala-
bama prosecution, the majority and concurring opinions
identified two critical factors that distinguish the Ala-
bamsa preliminary hearing from the probable cause deter-
mination required by the Fourth Amendment. First
under Alabama law the funetion of the preliminary hear-
ing was to determine whether the evidence justified charg-
ing the suspect with an offense. A finding of no probable
cauge could mean that he would not be tried at all. The
Fourth Amendment probahle cause determination is ad-
dressed only to pretrial custody., To be sure, pretrial
custody may affect to some extent the defendant’s ability
to essist in preparation of his defense, but this is not the
kind of aubstantial harm identified as controlling in Wade
and Coleman. Second, Alabama allowed the suspect to

2 Criminal justice iz already overburdened by the volume of cases
and the complexities of gur system. The processing of misdemeanors
and the early stages of prosecution generally are marked by delays
that can serioudly affect the quality of justice. A comstitutional doe-
irine requiring full adversary hearings for all persons detained
pending trial ecould exacerbate the problem of pretrial delay,
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confront and cross-examine prosecution witnesses at the
preliminary hearing. The Court noted that the suspect’s
defense on the merits could be compromised if he had no
legal assistance for exploring or preserving the witnesses'
testimony, This consideration does not apply to the in-
formal, nonadversary procedure required under the
Fourth Amendment,

The reasons that make a nonadversa,ry proceeding ap-
propriate, however, do not justify denying the suspeet an
opportunity fo be present and participate in the deter-
mination.* Our system of justice operates on the premise

%= The procedures suggested in the Uniform Rules of Criminal
Procedure (Proposed Final Diraft 1874) and the A 1. T: Model Code
of Pre-arraignment Procedure (Tent. Draft No. B, 1872, and Tent.
Draft No. 5A, 1873) are instructive. Under the Uniform Rules, a
person arreated without o warrant is entitled, “without unnecessary
delay,” 1o & first appearance befors & magistrate and & determination
that grounds exist for issuance of an arrest warrant. The determi-
nation may be mede on uffidavitz or testimony, in the presence of
the aceused. Rule 311, Persons who remain in custody for inability
to qualify for pretrial relesse are offered ancther opportunity for a
probable canse determination at the detention hearing, held no more
than 5 days after arrest. This 18 an adversary hearing, and the
parties may summan witnesses, but reliable heurmy evidence may he
considered, Hule 344,

The Model Code of Pre-arraignment Procedurs also provides &
first appearance, at which & werrantless arrest must be supported
by & rensonably detailed written statement of facts. § 310, The
magisirate may make a determination of probable cause to hold the
acoused, but he is not required to do =0'end the noonsed may requedt
an attorney for an “adjourned session™ of the firet appearance to be
held within 2 "eourt days” At that seasion, the magistrate malkes'
& determination of probable eause upon & combination of written
and live testimony:

“The arreeted person may present written and testimonial evidenee
and arguments for hie discharge and the state moy preeent addi-
tional written and testimonial evidence snd arguments that there i
resdonable cause to believe that he has committed the crime of'
which he is accused, The state's suhmission may bs made by mesns
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that the subject of a judicial proceeding is entitled to
participate unless there is good reason to exclude him,
Bee Groppi v. Leslie, 404 T, 8, 498, 502 (1072} ; Reer v.
City of Watertown, 86 U, 8. (10 Wall.) 107, 122-123
(1873). The procedures normally followed in apply-
ing for warrants are er parte proceedings by
necessity, a8 notifying the suspeet would offen frus-
trate the purpose of the warrant. See T, Taylor, Two
Studies in Constitutional Interpretation 81-82 (1969),
But when the suspect is already in ecustody, and the only
issle i probable cause for detention, he ghould be allowed
to participate in the determination. Allowing him to ap-
pear before the magistrate and giving him an opportunity
to speak or to submit written evidence for eonsideration
along with the State's presentation could enhance both
the reliability“and the fairness of the proceeding.

The suspeet's presence and participation would im-
pose no significant burden on the State. Virtually all
jurisdietions require that arrested persons be presented
to a judieial officer within a short time after arrest, see
A, L, I, Model Code of Pre-arraignment Procedure 230
231 (Tent. Draft No, 1, 1966), and every jurisdiction
makes some provision for setting bail or determining other
conditiong of pretrial release, 8See L. Xatz, Justice Is
the Crime, Appendix B, at 247-385 (1972). Since the
defendant is already in the eouriroom, the issue of prob-
able cause may be decided at that time with little or ne
ingonvenience to the State. In faef. the suspect’s firat
appearance before a magisirate traditionally has been
considered the proper time for determining whether thers

of afidavits, and no witnesses shall be vequited to appear noless the
eourt, in the light of the evidence and arguments submitted by the
parties, determines that thers is a basis for believing that the appear-
ance of ome or more witnesses for whom the arrested person seeks
pubpaenns might Jead to a finding that there i no ressonable cause”
§ 3102 (2} (Tent. Deaft No, 5A, 1973).
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is probable cause for detention, 1 M. Hale, Pleas of the
Crown 585-586, 580-500 (1736); 2 i, at 77-05; 2 W.
Hawkins, Pleas of the Crown 116-119 (4th ed. 1762) ; see
MeNabb v, United States, 318 U, 8. 332, 342-344 (1943) ;
Amsterdam, Perspectives on the Fourth Amendment, 58
Minn. L. Rev. 348, 301 & n. 408 (1974). Although the
Federal Rulez of Criminal Procedure do not explicitly
acknowledge this function of the first appearance, the
Court has interpreted them to require a determination of
probable cause at that stage. Jaben v, United States, 381
U. 8. 214, 218 (1965) ; Mallory v, United States, 354 T, S,
440, 454 (1057)

There ia no single proper method for making the prob-
able cause determination required by the Fourth Amend-
ment. The States have many different patterns of erimi-
nal procedure, and each may adapt its own to provide a
swift and reliable probable cause determination with the
least burden to ite system. Like many jurisdictions,

“"Tn an amicus brief fled on behalf of the United States, the
Bolicitor Ceneral guggested that MeNebb and Mallory had mistaken
the purpose of the first appearance, and that actual practice is other-
wige. Cf, Note, Probable Cause at the Initial Appearance in War-
rantless Armests, 45 3o, Cal, L. Rev. 1128 (1972}, McNabb, of courss,
wias decided before the adoption of the Federal Rules of Criminal
Procedure. Tt interpreted a statutory requirement that an arrested
parson he brought before s magistrate without unnecessary delay,
A1 U. B, at 342, Muallory wes decided after the federal miles were
adopted, and glthough the interpretation of the federal rules was
dictum, it elearly cutlined the Court’s view:

"The scheme for initiating a federal prosecution ia plainly defined,
The police may not armest upon mere suspicion but only on ‘probable
euuse,’ The next step in the proceeding is to arraign the arrested
person before a judicial officer as quickly as poseible a0 that he may
be advised of his rights and so that the issue of probable cause may
be promptly determined.” 354 T, B, at 454

The use of the word “arraign” was an error, as arrpignment oceurs;
later in the process. Fed, Rule Crim. Proe, 10,



T3-47T—OPINION
GERSTEIN v, FUGH 23

Florida requires every arrested person to be brought
before a magistrate within 24 hours, unless sponer
released. ¥Fla. Rule Crim., Proe. 3.310 (b). At that
appearance the defendant is told of the charges against
him, furnished a copy of the complaint, advised of his
constitutional rights, and previded counsel if he is indi-
gent, The magistrate then zets bail or prescribes other
conditions of pretrial release. One of the factors typi-
cally relied upon in making this decision is the weight of
evidence against the accused. ABA Standards Relating
to the Administration of Criminal Justice, Pretrial
Release § 5.1 (b) {1874} ; see 18 U, 8. C. § 3146 (b). Ex-
panding that determination to encompass a test of prob-
able cause would be a natural way of integrating the prob-
~ able cause decision with existing procedures.

In other States, existing procedurss may satisfy the
requirement of the Fourth Amendment with only minor
adjustments. Some States already authorize a determina-
tion of probable cause at or immediately following the sus-
pect's firat appesrance. E, g., Colo. Rev, Stat. §30-2-3
(1965 Supp.) ; Hawaii Rev, Stat, § 708-0 (5) (1968); V.
Rules Crim, Proe. 3 (b), 5 (¢) (1974). Others may choose
gimply to accelerate their existing preliminary hearings.
What the Fourth Amendment requires for pretrial re-
straint on liberty * is a reliable determination of probable
cause made either before or promptly after arrest, and
preferably no later than the first appearance before a ju-

77 Beeguse the probable cause determination i= not g constitutional
prevequisite t0 the charging decision, it i= required only for those
pispects whe suffer restraints on liberty other than the condition
that they appear for trial. There are many kinde of pretrial release
and many degrees of conditional liberty. See 18 U, 8. C. § 3146;
ABA Btandards Relating to the Administration of Criminal Justice,
Fretrial Release § 52 (1974) ; Uniform Rules of Criminal Procedure,
Hule 341 (Propgeed Final Draft 1874), We cannot define epe-
cifleally thoee that would require & prior probable cause determing-
tiom, but the key factor is significgnt restraint on Liberty,
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dicial officer, If made after arrest, the suspect must be
given sn opportunity to be present and to be heard, Each
State may choose the procedure that best accommodates
thia determination to its existing practice,™

IV

We agree with the Court of Appeals that the Fourth
Amendment requires a timely judicial determination of
probable cause ss a prerequisite to detention, and we
accordingly affirm that much of the judgment. As we
do not agree that the Fourth Amendment requires the
adversary hearing outlined in the District Court's decree,
we reverse in part end remand to the Court of Appeals
for further proceedings consistent with this opinion,

5= 0f Course, if the State mcorporates the probeble rause determi-
nation ioto a muliipurpose hearing, the necessity for appointed coun-
gel at the combined proceeding must be governed by the principles
of D'nited Stater v. Wade and Coleman v, Alaboma, supra.
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Mg. Justice PoweLs delivered the opinion of the
Court,

The issue in this case is whether a person arrested
under & prosecutor’s information iz constitutionally en-
titled to & judicial determination of probable cause for
pretrial restraint of liberty.

In March 1971 respondents Pugh and Henderson were
arrested in Dade County, Florida. Each was charged
with several offenses under a prosecutor's information.?
Pugh was denied bail because one of the charges against
him carried & poteniial life sentence and Henderson re-
mained in custody because he was unable to post a $4,500
bond,

1 Respondent, Pugh was arrested on March 8, 1871, On March 16
an jnformation was filed charging him with robbery, carrying & con-
cenled weapon, and possession of & firearm during commiseion of &
felony. Respondent Henderson was arrested on March 2, and charged
by ioformation on March 189 with the offenses of breaking and
entering and assault and battery, The record does not indicate
whether there was an arvest warrant m either case,
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In Florida, indietments are required only for prosecu-
tion of capital offenses, Prosecutors may charge all other
erimes by information, without & prior preliminary hear-
ing and without obtaining leave of court, Fla. Rule
Crim. Proe. 3.140 (a) ; State v. Hernandez, 217 5o, 2d 108
(Fla, 1968); Di Bona v, State, 121 So, 2d 192 (Fla, Ci.
App, 1960), At the time respondents were arrested, a
Florida rule seemed to authorize adversary preliminary
hearings to test probable cause for detention in all cases,
Fia. Rule Crim. Proe, 1,122 (amended 1972). But the
Florida courts had held that the filing of an information
foreclosed the suspect’s right to a preliminary hearing.
See State ex rel. Hordy v. Blount, 261 So. 2d 172 (Fla.
1972).* They had aleo held that habeas corpus could not
be used, except perhaps in exceptional eircumestances, to
test the probable cause for detention under an informa-
tion. BSee Sullivan v. State ex rel, MeCrory, 29 So. 2d
794, 707 (Fla. 1951), The only possible methods for ob-
taining & judieial determination of probable eause were g
special statute allowing a preliminary hearing after 30
days, Fla, Stat. Ann, § 907.045 (1973) " and arraignment,
which the District Court found was often delayed a month
or more after arrest. Pugh v. Rawnwater, 332 F. Supp.
1107, 1110 (8D Fla, 1971).* Asa result, a person charged

! Florids law also, denies preliminary heapmgs to persons confined
under indictment, see Sangarees v, Hemiin, 256 3o, 2d 729 (Fla, 1870},
Fla. Hule Crim, Proc, 3131 (a}, but that procedure iz not challenged
in this oase,

1 Thiz statute may have been eonsiroed to make the hearing per-
misaive nstead of mandatory. Bee Fuang v, State, 197 20, 2d 323
{Fla. Ct. App. 1867); Fla. Op. Att™y Gen. 067-20 (1887), But of
Karz v, Overton, 240 5o, 2d 783 (Fla. Ct. App, 1871}, It may also
have been superseded by the subsequent amendments to the rales of
criminal procedure. Mn re Florido Rules of Criminal Procedure,
272 8o, 2d B3 (1972).

i The Florida rules, do not suggest that the issue of probable
cause can be ralsed at arraignment, Fla, Role Crim, Proc. 3,180, but
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by information could be detained for a substantial peried
aolely on the decision of & prosecutor.

Respondents Pugh and Henderson filed 3 class metion
againat Dade County officials in the Federal District
Court," elaiming a eonstitutional right to & judifial hear-
ing on the izsue of probable cause and requesting declara-
tory and injunetive relisf® Respondents Turner and
Feulk, also in custody under informations, subsequently
intervened.” Petitioner Gerstein, the State Attorney for
Dade County, was one of several defendants.®

After an initial delay while the Florida legislature con-
tidered a bill that would have afforded prelimingry hear-
ings to persons charged by information, the Distriet Court
granted the relief sought. Pugh v, Raintater, supra.

Do The p’uurt certified the case ag a class aetion under Fed.

coungel for Peritioner represented st oral argument that arraign-

'n ment affords the suspect an opportunity to “attack the suthoiency of
the evidence to hold &jm,” Tr. of Oral Arg,, Mar, 26, 1974, at 17,
The Court of Appeals assumed, without deciding, that this was true.
483 ¥, 2d 778, TRl n, 8.

2 The complaint was framed under 42 17, 3, C, § 1983, and juris-
dietion in the Distriet Court was bosed on 28 T, 8 C. § 1343 (3),

5 Regpondents did net ask for release from state custody, even as
sn niternate remedy, They asked only that the atate anthorities be
prderad to give them a probable cause determination. This was
also the only relisf thet the Distriet Court ordered for the named
respoodents, 332 F, Supp, at 1115-1118. Because releass was
neither asked nor ordered, the lawsult did aet come within the class
of cases for which habeey corpus 12 the exclusive remedy. Fretser v.
Rodrigues, 411 T. B, 475 (1873) ; vee Wolff v. MeDonnell, 417 17, 8.
e e (T

"Turmer was being held on & chargs of ango theft, following arrest
an Mareh 11, 1971, Faulk waz arrested oo March 19 on charges
of paliciting & ride and possession of marihuana,

# The named defendants included justices of the peace and judges
of small-elaims courts, who were puthorized to hold preliminary
hearings in crimine! cases, and & group of law enforcement officers
with power t0 make arresta in Dade County,  Gerstein was the ondy
ane who petitioned for certiorari
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Rule Civ, Proec. 23 (b)(2), and held that the Fourth and
Fourteenth Amendments give all arrested persons charged
by information & right to a judicial hearing on the ques-
tion of probable cause. The District Court ordered the
Dade County defendants to give the named plaintiffs an
immediate preliminary hearing to determine probable
cause for further detention® It also ordered them to
submit & plan providing preliminary hearings in sll cases
instituted by information.

The defendants submitted a plan authored by Sheriff
E, Wilson Purdy, and the District Court adopted it with
modifications. The final order preseribed a detailed post-
arrest procedure. 336 F. Supp. 490. Upon arrest the
accused would be taken before a magistrate for a “first
appearance hearing,” The magistrate would explain the
charges, advise the accused of hie rights, appoint counsel
if he was indigent, and proceed with a probable cause
determination unless either the prosecutor or the accused
was unprepared, If either requested more time, the
magistrate would set the date for a “preliminary hearing,”
to be held within four days if the accused was in custody
and within 10 days if he had been released pending trial.
The order provided sanctions for failure to hold the hear-
ings at preseribed times. At the “preliminary hearing”
the accused would be entitled to eounsel, and he would be
allowed to confront and cross-examine adverse witnesses,

# The DHetrict Court correctly held that respondents’ elnim for
relief was not barred by the eguitable restrictions on federai inter-
vention in state prosecutions, Yeunger v, Harris, 401 U, 8, 37 (1871).
The injunction was not directed at the state prosecutions as sugh,
but only st the legality of pretrial detention without a judicial hear-
ing, on iesue that eould not be raised in defense of the eriminel
prosecution. The order to hold preliminary hearings could not
prejudiee the eanduet of trial oo the merits. Hee Conover v. Monite-
muro, 477 F, 2d 1073, 1082 (CA3 1973); of. Perez v. Ledeama, 401
U. 8 B2 (1871); Stefonelli v. Minard, 342 T, 8. 117 {1951).
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to summon favorable witnesses, and to have a transeript
made on request. If the magistrate found no probable
cause, the accusad would be dischgrged, He then could
not be charged with the same offense by complaint or in-
formation, but only by indietment returned within 30
days,

The Court of Appeals for the Fifth Cireuit stayed the
Distriet Court's order pending appeal, but while the case
was awaiting decision, the Dade County jodiciary volun-
tarily adopted a similar procedure of its own. Upon
leprning of this development, the Court of Appenls re-
manded the cage for specific findings on the constitu-
tionality of the new Dade County system. Before the
Distriet Court issved its findings, however, the Florida
Supreme Court amended the procedural rules poverning
preliminary hearings statewide, and the parties agreed
that the Distriet Court should direet its inquiry to the
new rules rather than the Dade County procedures.

Under the amended ruleg every arrested person must
be taken before a judicial officer within 24 hours. Fla,
Rule Crim, Proc. 3.130 (b), This “first appearance” is
similar to the “first appearance hearing” ordered by the
Distriet Court in all respects but the crucial one; the mag-
istrate does not make a determination of probable cause.
The rule amendments: also changed the procedure for
preliminary hearings, restricting them to felony charges
and codifying the rule that no hearings are available to
persong charged by information or indictment. Ruole
3.131; aee In re Rule 3181 (b)), Florida Rules of Crim-
inal Procedure, 280 So. 2d 3 (Fla. 1974},

In 8 supplemental opinion the Distriet Court held
that the amended rules had not anewered the basic con-
stitutional objection, sines o defendant charged by in-
formation still eould be detained pending trial without
a jodicial determination of probable cause. 355 F. SBupp.
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12868, Reaffirming its original ruling, the Distriet Court
declared that the continuation of this practice was uncon-
stitutional.' The Court of Appeals affirmed, 483 F. 2d
778, modifying the District Court's decree in minor par-
ticulars and suggesting that the form of preliminary hear-
ing provided by the amended Florida rules would be ac-
ceptable, as long as it was provided to all defendants in
custody pending trial. [d,, at 788-789.»

W Although this ruling held o statewide “legislative rule'” unconsti-
tutional, it was not ootside the jurisdiction of & single judge by vir-
tue of 28 U. B. C. § 2281, The original complaint did not ask for
an injunction sgaingt enforeement of any state statute or legislative
rule of statewide application, sinee the practice of denving prelim-
inary hearings to persons charged by information was then em-
bodied only in judicial decisions. The District Court therefore had
jurisdiction to issue the initial injunction, and the Court of Appeals
had jurisdiction gver the appeal, Omn remand, the constitutionality
of & atate “statute” was drawn into question for the firet time when
the crimingl rules were amended, The Distriet Court's supplemental
opinion can fairly be read as o dedaratory judgment that the
mmended rules were unconstitutional ; the injunctive decree was never
smended to incorporate that holding; and the opinion in the Court
of Appeals iz not inconsistent with the conclusion that the Distriet
Court did not enjoln enforeement of the statewide rule, Bes 483 F,
2d, at TER-790, Accordingly, g district court of three judges was not
required for the lssuance of this order. Bee Kennedy v. Mendozo-
Martinez, 372 U, B. 144, 152-155 (1983): Flemming v. Nestor, 363
17, 8, 803, 606-805 (1060},

U The major diference between the Distriet Court’s order and
that of the Court of Appenals centered on the guestion whether a
probeble cause hearing is required for all arrested persons charged
by information or only for thoee confined pending trisl. The District
Court’s original deeree required preliminary hearings for all arrested
persons, S36 F. Bupp, at 491, On remand, the District Court made
an exception for persons charged with misdemeanors who neither
suffered pretrial detention nor faced imprisonment upon conviction,
355 F. 8upp., at 1200, The Court of Appeals explicitly limited the
hearing right for misdemeanor defendants to those who are jailed
pending trial. 483 F. 24, at 788. Its opinion also suggestz, without
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mtate Attorney (Gerstein petitioned for review, and wa
granted certiorari because of the importance of the issue.™
414 TU. 5. 1062. We affirm in part and reverse in part.

stating explicitly, that the hearing vight & similarly limited to felony
defendants who are confined pending trisl. Id., at 787, 789,

The Court of Appeals vacated those parts of the Distriet Court’s
order that preseribed time periods different from those in the
apmended Tdes and imposed sanetiong for failure to comply with the
hearing requirements. COur disposition of the case makes ot un-
necessary to address the specific terms of the Distrier Court’s decrea,

12 At oral argument counsel informed us that the nemed respond-
entz have been convicted. Their pretrial detemtion therefors has
ended. This case belongs, however, to that narrow class of cases in
which the termination of & class representative’s ¢laim does not moot
the claims of the unnamed membera of the class, Ses Soang v, Jowa,
~— 1, 8, — (1975). Pretrisl detentionf 1= by nature temporary,
and it i mosat unlikely that any given individual could have his
conetitutional elaim decided on appesl before he i either released or
convicled, The individua!l could nonetheless suffer repeated depriva-
tions, and it 18 certain that other persons similarly situated will be
detained under the allegedly unconstitutional procedures, The claim,
in short, 15 one that i& distinetly “capable of repetition, yet evading
review.”

At the titne the complaint was fled, the pamed reapondents were
members of 8 clase of persons detained without a judicial probabla
oause determination, but the reecord does net indicate whether any
of them were still in custody awaiting ttial when the Distriot Court
eertified the class, Buch a showing erdinarily would be required to
avoid mootness under Svsne, But thiv case = & suitable exception
to that requirement. Hee Sosng, supra, at — n, 11; of, Rivéra v.
Freeman, 460 F. 2d 1152, 1182-1163 (CAD 1872). The length of pre-
trial custody cannot be ascertained at the putset, and 1t may be ended
at any time by relsase on recognizance, dismissal of the charges, or
g goilty plea, as well as by acquittal ot convietion after ttial. It is
by no means certain thet any given individual, named az plainnff,
would be in pretrial custody long enough for s district judge to
certify the elams. Moreover, in this rase the constant existenee of
g nlass of persons suffering the deprivation s certain. The attorney
representing the named respondents 12 a public defender, and we ean
safoly assume that he has other olisnts with & continuing live interest
in the cass.

_
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IT

As framed by the proceedings below, this case presents
two issues: whether a person arrested and held for trial
on an information is entitled to & judicial determination
of probable cause for detention, and if so, whether the
adversary hearing ordered by the Distriet Court and
approved by the Court of Appeals is required by the
Constitution, A

Both the standards snd procedures for arrest and
detention have been derived from the Fourth Amend-
ment and its eommon-law antecedents. BSee Cupp v.
Murphy, 412 U. S, 201, 204205 (1973); Ez parte
Bollman, 8 U, 8. (4 Cranch) 75 (1807); Ex parte Bur-
ford, 7 U. 8, (3 Cranch) 448 (1806), The standard for
arrest is probable cause, defined in terms of facts and
circumstances “sufficient to warrant a prudent man in
believing that the [suspect] had committed or was eom-
mitting an offense,”” Beck v, Ohio, 370 U. 8. 83, 91
(1964), See also Henry v, United States, 361 U. B. 08
{1959} ; Brinegar v. United States, 338 U, 8. 160, 175-178
(1949). This standard, like those for searches and seiz-
lures, represents a necessary accommodation between the
individual’s right to liberty and the State’s duty to con-
trol erime,

“These long-prevailing standards seek to safe-
guard citizens from rash and unreasonable inter-
ferences with privacy and from unfounded charges
of erime, They also geek to give fair leeway for
enforcing the law in the community’s protection.
Because many situations which confront officers in
the course of executing their duties are more or less
ambiguous, room must be allowed for some mistakes
on their part. But the mistakes must be thoss of
reagonable men, aeting on facts leading sensibly to
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their conclusions of probability. The rule of prob-
able cause is & prectical, nontechnical conception
affording the best compromise that has been found
for mccommodating these often opposing interests,
Requiring more would unduly hamper law enforce-
ment, To allow less would be to leave law-abiding
citizens at the mercy of the officers’ whim or caprice.”
Brinegar v. United States, supra, at 178.

To implement the Fourth Amendment’s protection
against unfounded invasions of liberty and privacy, the
Court has required that the existence of probable cause
be decided by a neutral and detached magistrate when-
ever possible, The classic statement of this principle
appears in Jofingon v. {nited States, 333 U. 8. 10, 13-14
(1048):

“The point of the Fourth Amendment, which often
is not grasped by zealous officers, is not that it denies
law enforcement the support of the usual inferences
which reasonable men draw from evidence, Its pro-
tection consists in requiring that those inferences be
drawn by a neutral and detached magistrate instead
of being judged by the officer engaged in the often
competitive enterprise of ferreting out crime.”

See also Terry v. Ohio, 302 U, B. 1, 20-22 (1968).*
Maximum protection of individual rights could be

assured by requiring & magistrate’s review of the faetual

justifieation prior to any arrest, but such a requirement

1 We reiteraied this prineiple in fMwted Stefes v [nited Seates
District Cowrt, 407 U 8, 297 (1872). Io tenms that apply equally
to arrests, we described the “very heart of the Fourth Amendment
directive” ss n requirement that 'where practioal, & governmental
gearch and seigure should represent both the efforts of the officer
to gather evidence of wrongful acts and the judgment of the mag-
istrate that the collected evidence 18 wufficient to justify invasion of 4
citigen's private premises or conversation.” Id, st 318. Bee alsg
Terry v. Ohio, 892 U, 8 1, 2032 (1268).
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would constitute an intolerable handieap for legitimate
law enforcement. Thus, while the Court has expressed a
Supra, at Q6 . preference for the use of arrest warrants when feasible,
? 7 Back v. Ohio, Bl E-R887901190% 3 Wong Sun v. Unitoi=—
States, 371 U. 8. 471, 479482 (1963), it has never invali-
dated an arrest supported by probable cause solely be-
cause the officers failed to secure a warrant, See Ker v.
California, 374 U. 8. 23 (1963) ; Draper v, U'nited States,
358 U. 8. 307 (1859} ; Trupiano v. United States, 334 U, 8,
699, 705 (1048).* —
Under this practical compromise, a policernan’s on-the-
scene assessment of probable cause provides legal justifi-
cation for arresting a person suspected of crime, and for
a brief period of detention to take the administrative steps
incident to arreat. Once the suspeet ig in custody, how-
ever, the reagons that justify dispensing with the magis-
trate’s neutral judgment evaporate. There no longer is
any danger that the suspect will escape or commit further
crimes while the police submit their evidence to o magis-
trate. And, while the State's reasons for taking summary
action subside, the suspect's need for a neutral determina~
tion of probable cause increases mignificantly. The con-
sequences of prolonged detention may be more serious
than the interference occasioned by arrest. Pretrial con~
finement may imperil the suspect's job, interrupt hia
source of income, and impair his family relationships,-
See R. Goldfarb, Ransom 32-91 (1065) ; L. Katz, Justice

W Another aspect of Trupane was overriled in United States v,
Ralinearitz, 339 U, B, 56 (1050), whith was overruled im turn by
Chimel v. Californic, 305 T, 8. 752 (1060),

The issue of warrantless arrest that has generated the most con-
troversy, and which remains unsettled, i whether 'and under what
eirermatances gn officer: may enter & suspect's home to maks & war-
rantless arrest  See Coolidge v New Hompehire, 408 T, 8. 443, 474~
481 (1871); id., at 510-812 n 1 (Warte, J., dissenting), Jenes v.
Linited States, 357 T, 8, 403, 480-500 {1068),
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Is the Crime 51-62 (1972). Even pretrial release may be
accompanied by burdensome conditions that effect & sig-
nificant restraint on liberty. See, e. ¢g., 18 U. 8. C. § 3148
(a)(2), (5). When the stakes are this high, the detached
judgment, of & neutral magistrate is essential if the Fourth
Amendment is to furnish meaningful proteetion from un-
founded interference with liberty. Accordingly, we hold
that the Fourth Amendment requires a judicial deter-
mination of probable cause as a prerequisite to extended
restraint on liberty following arrest,

This result has historical support in the common law
that has guided interpretation of the Fourth Amend-
ment. See Carroll v. United States, 267 U, 8. 132, 149
(1925). At common law it was customary, if not obliga-
tory, for an arrested person to be brought before a justice
of the peace shortly after arrest. 2 M. Hale, Pleas of the
Crown 77, 81, 95, 121 (1738); 2 W, Hawkins, Pleas of the
Crown 116-117 (4th ed. 1792). See also Kuriz v. Maffitt,
116 U. 5. 487, 498490 (1885)." The justice of the peace

1 The primary motivation for the requirement seems to have
besn the penalty for allowing an offender to escape, if he had in fact
committed the crime, and the fear of liability for false imprisonment,
if he had not. But Hals aleo recognized that s judicial warrant of
commitment, called & mittimus, was required for more than brief
detention,

“When s private person hath srresred o felom, or one suspected
of felony, he may detain him 0 custody till he ean reagonably dis-
toiss himeelf of him; but with as much speed as conveniently he can,
he may do either of these things.

*1. He muy carry him to the common gaol, . . . but that is now
rarely done.

“2. He may deliver him to the eco uble of the vill, who may either
carty tim te the common gsol, , . . of to 4 justice of peace to

Pfﬂcudd Be exammed, and Tarther MEainst ps case shall require. | |, .

“8. Or he may carry him immedistely to any justice of peace of the
eounty where he & taken, who upon exmmination may discharge, bufl,
or commit him, ae the case shall require,

“And the bringing the offender either by the constable or private
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would “examine” the prisoner and the witnesses to deter-
mine whether there wag resson to believe the prisoner
had committed & crime, TIf there was, the suspect would
be committed to jail or bailed pending trial. TIf not, he
would be discharged from custody. 1 M. Hale, supra, at
583-586; 2 W, Hawkins, supra, at 116-119: 1 J. Stephen,
History of the Criminal Law of England 233 (1883)*
The initial determination of probable cause also could be
reviewed by higher courts on & writ of habeas corpus.
2 W, Hawkins, supra, at 112-115; 1 J. Stephen, supra, at
243; see Ez parte Bollman, 8 U, 8. (4 Cranch) 75, 97-
101 (1807). This practice furnished the model for
eriminal procedure in Amerieca immediately following the
adoption of the Fourth Amendment, see Ezx parte Boll-
man, 8 U, 8, (4 Cranch) 75 (1807) ; *" Ez parte Burford,
7 U.8. (3 Cranch) 448 (1806) ; United States v. Hamilton,
3T, 8. (3 Dall.) 17 (1785}, and there are indications that
the Framers of the Bill of Rights regarded it as a model

person to & justice of peace 18 most ususl and safe, because & gasler
will expeet a Mittimus for s warrant of detaining.” '
1 M. Hale, supra, at 550-500.

¥ The expmination of the prisoper was inguisitorial, and the
witnesses were (uestioned outside the prisoner's presence. Although
thie method of proceeding wos considered quite harsh, ! J. Btephen,
at 218-225, it was well established that the prisoner was entitled to be
discharged if the mvestigation turned up insufficient evidence of his
wuilt. [d, ot 233

1T [n Ex parte Bollman, two men charged in the Aaron Burr case
were committed following an exminatlon in the clreuit eourt of
the District of Columbia, They filsd a petition for writ of habens
torpus in the Buprems Court. The Court, in an opinion by Chief
Justiee Marshall, affirmed its jurisdietion tp msue habess corpus to
persone 0 custody by order of federal trial courts. Then, following
arguments on the Fourth Amesfiment requirement of probable cause,
the Court sirveyed the evidence agdinst the prisoners and held that
it did not establish probable cause that they were guilty of treason..
The prisoners were dischargetl,
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for a “reasonable” seizure. See Draper v, United States,
358 U, 8, 307, 317320 (1858} (Dovaras, J,, dissenting).™

B

Under the Florida procedures challenged here, a per-
son arrested without & warrant and charged by informa-
tion may be jailed or subjected to other restraints pending
trial without any opportunity for a probable cause
determination.' Petitioner defends this practice on the
ground thgt the prosecutor’s decision to file an informa-
tion is iteelf a determination of probahble cause that fur-
nishes sufficient reason to detain a defendant pending
trial, Although & conscientious decision that the evi-
dence warrants prosecution affords a measure of protec-
tion against unfounded detention, we do not think
prosecutorial judgment standing alone meets the require-
ments of the Fourth Amendment. Indeed, we think the
Court's previous decisions compel disapproval of the
Florida procedure. In Albrecht v. United States, 273

5 Bpe gleo N. Lasson, The History and Development of the
Fourth Amendment to the Tnited States Constitution 15-16 (1837).
A similar procedure at common law, the warrant for recovery of
stolen goods, 8 said to have furnished the model for & “reason-
able"” search under the Fourth Amendment. The vietim was re-
quired to appear before s justice of the peace and make an oath
of probable eause that his goods could be found in a particular place.
After the warrant was executed, and the goods seized, the victim
and the alleged thief would appear before the justice of the peace
for a prompt determination of the cause for selmure of the goods
and detention of the thief. 2 M. Hale, supra, at 148-152; T. Taxlor,
Two Studies in Constitutional Interpretation 24-25, 30-40 (1968):
ges Boyd v. U'nited Stades, 116 U, 5. 816, 626-820 (1886),

" A person arresied under a warrant would have received a prior
judigial determination of probable cause, Under Fla. Rule Crim.
Proc. 3.120, o warrant may be ismied upopn & sworn complaint that
etates facts showing that the suspect has committed a orime. The
magistrate may also take testimony under cath to determine if there
1t ressonable ground to believe the complaint is trie,
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T. 8. 1, 5 (1827), the Court held that an arrest warrant
issued solely upon & United States Attorney’s information
was invalid because the accompanying affidavits were de-
fective. Although the Court's opinion did not explieitly
state that the prosecutor's official cath could not furnigh
probable cause, that conclusion was implicit in the judg-
ment that the arrest was illegal under the Fourth Amend-
ment.” More recently, in C'oolidge v. New Hampshire,
403 U. 8. 443, 449453 (1971), the Court held that a
prosecutor's responsibility to law enforcement is incon-
sistent with the constitutional role of a neutral and de-
tached magistrate. We reaffirmed that prineiple in Shad-
wick v. City of Tampa, 407 U. 8. 345 (1972), and held
that probable cause for the issuance of an arrest warrant
must be determined by someone independent of police
and prosecution. See also [/nited States v. United States
Disgtriet Court, 407 1T, 8, 207, 317 (1972).® The reason

# By pontrast, the Court has held that an indietment, “fair upon
its face," and returned bv & “properly constituted grand jury” eono-
clusively determines the existence of probable cause and requires
issusnics of an srrest warrant without further inquiry, Fz porte
United Stotes, 287 T, B, 241, 250 (1032), See also Giordenello v.
['nited States, 357 U, 8, 480, 4587 (1558). The willingness to let a
grand jury's judgment substitute for that of & neutral end detached
magistrate ig attribotable to the grand jury’s relstionship to the
oourts and ite historical role of protecting individuale from unjust
prosecution. Bee Linited States v. Colandra, 414 T1, 8, 338, 342-340
{1074).

1 The Court had earlier reached o different result in Qoampo v,
United States, 234 U, 8 01 (1814), & criminal appesl from the
Fhilippine Islands. Interpreting a statutory guarantee substantis(ly
identical to the Fourth Amendmeny, Act of July 1, 1902, ¢, 1368, § 5,
32 Btet. 693, the Court held that an arrest warrant could msie
solely upon & prosecutor’s information. The Court hes eince held
that interpretation of a statutory guarantes applicable to the Philip-
pines 1 oot conclusive for interpretation of & cognate provison im
the Federa] Constitution, Green v. United Stptes, 366 T, 8. 184,
194-188 (1857). Ewven if it wers, the result reached in Ooampon
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for thie separation of functions was expressed by Justice
Frankfurter m a gimilar context.:

“A democratic society, in which respect for the dig-
nity of all men is central, naturally guarde against
the misuse of the law enforcement process. Zeal
in tracking down erime is not in itself an assurance
of soberness of judgment, Disinterestedness in law
enforcement does not alone prevent disregard of cher-
ished liberties. Experience has therefore counseled
that safeguards muast be provided against the dan-
gers of the overzealous as well as the despotic, The
awiul metruments of the eriminal law cannot be
entrusted to a single functionary. The complicated
process of eriminal justice is therefore divided into
different parts, responsibility for which is separately
vested in the various participants upon whom the
criminal law relies for its vindication.” MeNabb v.
United States, 318 1T, 8, 382, 343 (1943).

In holding that the prosecutor’s gssessment of probable
cguse is not sufficient alone to justify restraint on liberty
pending trial, we do not imply that the accused is en-
titled to judicial oversight or review of
clgion to prosecute, Instead, we adhere to
prior holding that a judicial hearing is not prersquisite
to prosecution by information. Beck v. Washington, 369
U. 8. 541, 545 (1962); Lem Waon v. Oregon, 229 U, §,
586 (1913), Nor do we retreat from the established 11
that illegal arrest ot detention does not void a subsequent
conviction, Frisbie v, Colling, 342 T. 8. 6519 (1952);
Ker v, Hlsnods, 119 T, 8, 438 (1886). Thus, as the Court
of Appeals nofed below, although a suspeet who is
presently detained meay challenge the probable cause for

iz incompatible with the later holdings of Afbrecht, Coolidge, and
Bhaduwiok,

the
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that confinement, a convietion will not be vacated
on the ground that the defendant was detained pending
trial without a determination of probable cause. 453
F. 2d, at TR6-787. Compare Searbrough v. Dutton, 393
F. 2d 6 (CA5 1968), with Brown v, Fauntleroy, — U, 8.
App, D.C.— 442 F, 2d 838 (1971), and Cooley v. Stone,
— U, 8. App. D. C. —, 414 F. 2d 1213 (1969).

I

Both the Distriet Court and the Court of Appeals
held that the determination of probable cause must he
accompanied by the full panoply of adversery safe-
guards—counsel, confrontation, cross-exmmination, and
compuleory process for witnesses. A full preliminary
hearing of this sort is modeled after the procedure used in
many States to determine whether the evidence justifies
going to trial under an information or presenting the
case to a grand jury. BSee Coleman v, Alabama, 399 U. 5.
1 (1970): Y. Kamisar, W. LaFave & J. larael Modern
Criminal Procedure 957-087, 998-1000 (4th ed. 1974),
The standard of proof required of the prosecution is
usually referred to as “probable cause," but in some juris-
dictions it may approach & prima facie case of guilt.
A. L, I, Model Code of Pre-arraignment Procedure, Com-
mentary on Article 330, at 90-91 (Tent. Draft No. 5,
1872). When the hearing takes this form, adversary pro-
cedures are customarily employed. The importance of
the izsue to both the State and the accused justifies the
presentation of witnesses and full exploration of their
testimony on cross-examination. This kind of hearing
also requires appointment of eounsel for indigent defend-
ants. Coleman v, Alabama, supra, And, as the hearing
assumes incressed importance and the procedures become
more complex, the likelihood that it can be held promptly
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after arrest diminishes. See A, L, I. Model Code of Pre-
arraignment Procedure, supra, at 33-34,

These adversary safeguards are not essential for the
probable cause determination required by the Fourth
Amendment. The scle issue i whether there is probable
cause for detaining the arrested person pending further
proceedings. This issue can be determined reliably with-
Maﬂvarﬂﬂry hearing. The standard is the same
as that for arrest.”* That standard—probable cause to
believe the suspeet has committed a erime—traditionally
has been decided 4 nonadversary proceedingg on hearsay
and written tegtimony, and the Court has approved these
informal modes of proof.

“Guilt in a criminal case must be proved beyond &
reagonable doubt and by evidence confined to that
which long experience in the common-law tradition,
to some extent embodied in the Constitution, has
crystallized into rules of evidence consistent with
that standard. These rules are hislorically grounded
rights of our system, developed to safeguard men
from dubious and unjust convictions, with resulting
forfeitures of life, liberty and property,

“In dealing with probable cause, however, as the
very name implies, we deal with probabilities.
These are not technieal; they are the factual and

22 Beeaupse the standards are identical, ordinarily there i no need
for further investigation before the probable vanse determination can
be made,

iPresumakbly, whomever the police arrest they must arrest on ‘prob-
sble cause’ It im not the function of the polies to arrest, as it were,
ot large atd to use an interrogating process st police headquarters
in order to deternune whom they should charge before & committing
meagistrate on ‘probable eausa)' Mallory v. United States, 354
U, B, 449, 456 (1957).

hlﬂ a mag deate

M a
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practical conaiderations of everyday life on which
reasonable and prudent men, not legal technicians,
act, The standard of proof is accordingly correla-
tive to what must be proved.” Brinegar v. United
States, 338 U, 8. 1680, 174175 (1949),

Cf. McCray v. Illinois, 386 1. 8, 300 {1967).

The use of Gﬁ informal proced is justified no
only by the lesser consequences of au;?ubm]e cause de-
termination but also by the nature of the deferminatio
iteelf. It does not require the fine resolution of conflict~
ing evidence that a reasonable-doubt or even a prepond-
erance standard demands, and credibility determinations
are seldom crueial in deciding whether the evidence sup-
ports a reasonable belief in guilt. See F. Miller, Prosecu-
tion: The Decision to Charge & Suspect with a Crime 64—
109 (1969).* This is not to say that confrontation and
cross-examination might not enhance the reliability of

=2 In Morrissey v. Brewer, 408 T, B, 471 (1072}, and Gagnon v.
Scarpefli, 411 U, 8, 778 (1972), we held that a paroles or proba-
tioner arrested prior to revocation iz entitled to an informal pre-
liminary hearing at the placs of arrest, with some provision for live
testimony. 408 U, B, at 487; 411 T, 8., at 786, That preliminary
hegring, more than the probable cavse determination required by
the Fourth Amendment, serves the purpose of gathering and pre-
serving live testimony, since the fing]l revoeation hearing frequently
ia held &t some distanes from the place where the violation oceurred.
408 U, B, at 485; 411 U. 8, at 782-T83 n. 5. Maoregver, revoeation
proceedings may offer less protection from initial error than the
more formal oriminal process, where violations are defined by statute
and the prosecutor has & professional duty not to charge a suspect
with crime unless he is satisfied of probable cause. See ABA Code
of Professional Responsibility, DR 7-103 (4) (a prosecutor “ghall
not institute or cause to be instituted erimonel charges when he knows
or it is obvious that the charges are not supported by probable
cauge™); ABA Swndards Relating ro the Administration of Crim-
inal Justiee, The Prosecution Function, §§ 1.1, 3.4, 38 (1574) ; Amer-
iran College of Trigl Lawyers, Cods of Trial Cooduct, rule 4 ()
(1972},
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probable cause determinations in some cases, In most
cases, however, their value would be too slight to justify
holding, as a matter of constitutional principle, that these
formalities and safeguards designed for trial must also be
employed in making the Fourth Amendment determina-
tion of probable cause.®

Because of its limited function and its nonadversary
character, the probable cause determination is not =
“eritical stage” in the prosecution that would require
appointed counsel. The Court has identified as “critical
stages” those pretrial procedures that would impair de-
fense on the merits if the accused is required to proceed
without counsel. Coleman v, Alabama, 399 U, 8. 1
(1970): United States v. Wade, 388 U, 5. 218, 226-227
(1967), In Coleman v. Alabama, where the Court held
that a preliminary hearing was a critical stage of an Ala-
bame prosecution, the majority and eoncurring opinions
identified two critical factors thet distinguish the Ala-
bama preliminary hearing from the probable cause deter-
mination required by the Fourth Amendment. Fir
under Alabama law the function of the preliminary hear-
ing was to determine whether the evidence justified charg-
ing the suspect with an offense. A finding of no probable
cause could mean that he would not be tried at all, The
Fourth Amendment probable cause determination is ad-
dressed only to pretrial custody. To be sure, pretrial

custody may affect to some extent the defendant’s ﬂbﬂlL

tu assist in preparation of his defense, but this 3

of substantial harm identified as controlling in H"aiI

Coleman. Second, Alabama allowed the suspect to

% Criminel justies s already overburdened by the volume of cusos

and the complexities of our system, The processing of misdemeancrs B n

and the early stages of prosecution generally are marked by delays
that can serigusly affect the quelity of justice. A constitutional doc-
frine requiring ¥t adversary hearings for all persons detained
vending trisl could exscerbate the problem of pretrial delay.

t ;
fﬁ? E pfr iﬁ?hlr‘q

Ph*'ﬁu}iﬁ



AL.T.

78-47T7T—OPINION

20 GERSTEIN v. FUGH

confront and cross-examine fproseeution witnesses at the

preliminary hearing. The Court noted that the suspect's
defense on the merits could be compromised if he had no
legal assistance for exploring or preserving the witnesses'
testimony, Thie conzideration does not applr

w -

hat make a nnnadvarsary proceeding ap-
ever, do not justify denying the suspeet an
be present and participate in the deter-

':; the Uniform Rules of Cr:mma'l

Pruuedure {Prupnaed Final Drnft 074 Jag

mmmmﬂw—ﬂm{ﬂr y a
pereon arrested wit a warrant is entitled. “without unnecessary
delay,” to a first appearance before a magistrate and & determination.
that grounde exist for issuance of an arresl warrant, 'The determi-
ration may be made on affidavite or testimony, in the presence of
the secused. Rule 311, Persons who remain in rustody for Inability
to qualify for pretfal release are uifered another opportunity for a
probabje sause determination st the detention hearing, held no more-
than y days after arrest. This is an adversary hesring, and the
parties may sumimon witnessss, but relishle hearsay evidence may be
consdered, Rule 344,

The]Model Code of Pre-arraignment Procedure [also provides &
first appearaney, at which & warrantless arrest must be supported
by a reasopebly Wetmled written statement of fmets. §310. The
magistrate may meke a determination of probeble cause to hold the
aecused, but he is not required to do 5o and the sccused may request
an attorney for un “adjourned session” of the first appearance to be
held within 2 “eourt daye." At that session, the magistrate makes
a determination of probable cause upon a combination of written
and liva testimony;

“The arrested peraon may present written and testimonial evidence
and srguments for his discharge and the state may presant addi-
tional written and testimomial evidence and ‘arguments that there is
reasonable cause to beheve that he hse committed the crime qf
which he is areused.  The state's pubmission may be made by means

——

O gystem Df justice pperates on the premise |

'-—-I.-J-l'l% *‘{ﬁt 'I.'r.-t"‘l-;ﬁﬁ“

is wot requived b
Md.ufr-_ withesges

v avocs-gramination,

(TM'I- ‘haFt NGJ
1972, aed _I'uf

Drwtt No. 5A, 1173)
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that the subject of a judicial proceeding is entitled 4o
participate unless there is good reason to exclude Him.
See Groppi v, Leslie, 404 U, 8. 406, 502 (1972) ; Bees v.
City of Watertown, 86 T. 8. (10 Wall) 107, 122-123
(1873). 'Fhe procedures normally followed in apply-
ing for wdrrants are exr parte procgedings by
necessity, as notifying the 'suspect would often frus-
trate the purpose of the warrant. See T. Taylor, Two
Studies in Constititional Interpretation 81-82 (1080),
But when the suspect is already in cutody, and the only
issue is probable eause for detention] he should be allowed
to participate in the determination. Allowing him to ap-
pear before the magistrate and giving him an opportunity
to speak or to submit written evidence for consideration
along with the State's presentation could enhance both
the reliability“and the faifness of the proceeding.

The suspect's presenge and participation would im-
pose no signifieant byfden on the State. Virtually all
jurisdictions require that arrested persops be presented
to a judicial officep within a short time after arrest, see
A. L. I, Model Céde of Pre-arraignment Procedure 230-
231 (Tent, Dratt No. 1, 1886), and every jurisdiction
makes some provision for setting bail or determining other
conditions ¢f pretrial release. See L. Katz, Justice Is
the Crimg, Appendix B, at 247-385 (1072). Singe the
defendapt is already in the courtroom, the issue of prob-
able cHuse may be decided at that time with little of po
incorivenience to the State. In fact, the suspect’s firkt
appearance before a magistrate traditionally has been'

. congidered the proper time for determining whether there

of affidavits, and no witnesses shall be required to appenr unless the
coutt, in the light of the evidenes and anguments submitted by the
parties, determines that there is a basis for believing that the appear-
ange of one or more witnesses for whom the arrested person sesks
subpoenas might lead to a finding that there is no reasonable cause.”
§3102 (2) (Tent. Draft No. 84, 1973).
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. LFP/gg 1-3-75 Gerstein - Revision of lst Draft

Eﬁﬁﬁﬂ&%ﬂd substitute commencin
éit first paragraph on p. 20 °

and extending to Part IV on p. 24).

cji:f' Although we conclude that the Constilitution does
not require an adversary determination of probable cause,

. we recognize that state systems of criminal procedure
vary widely. There i1s no single preferred pr%g?rial
procedure, and the nature of the probable cause
determination usually will be shaped to accord with a §tate‘s
pré??rial procedure viewed as a whole. While we limit
our holding to the precise requirement of the Fourth

Amendment, we recognize the desirabillty of flexibillity

and experimentation by the states, It may be found

-
-

desirable, for example, to make the probable cause

determination at the suspect's flrst appearance before
5

a judicial officer, see McNabb v. United States, 318 U.S.

332, 342-344 (19&3)3 or the determination may be

25, Several states already authorize a determination ']
of probable cause at this stage or immediately thereafter.
See Colo. Rev, Stat. § 39-2-3 (1965 Supp.); Hawaii Rev,
Stat., § 708-9(5) (1968); Vt. Rules Crim. Proc. 3(b),
5£c} (1974). This Court has interpreted the Federal Rules

P SRR T R . [ e e g o IR (IS e eRl it e T N = ] kla



incorporated into the procedure for setting ball or
fixing other conditions of pretrial release, 1In some

states, existing procedures may satisfy the requirement

-

of the Fourth Amendments or adjuatmgnfg;

S —

Several states already authoflze a determination of \

probable cause at or immedlately following the suspect‘kdjﬁLﬁ

first appearance. 8See Colo. Rev. Stat. § 39-2-3 (1965/

I
Supp.) ;- Hawaili Rev., Stat. %-?ée-ﬂfﬁ} £1968}; Vt. Rules

§

i ¥ * 4 l'."l il 1 /'.
|_Gerimg Proc, I(by, Ste} {EEE&%E Others mﬁ?JEﬁmPET f
& el r..l.4(y'l. .J(II 3 L I"I PR - I A :..:"' e B "‘_J
fggpeierefggtheir exié%ing preliminary hearings. Current
A\

propesals for criminal procedure reform suggest other ——

X
ways of testing probable cause for detentiom,. Whatever
procedure & state may adopt, it must provide g falr and
rellable determination of probable cause as a condition

2k

for any significant pretrial restraint on liberty)\ /and
this determination must be made by a judicial officer

either before or promptly after arrest,
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t 16 probable cause for detention, 1 M, Hale, Pleas jg‘be

Ergwn 585586, 5R0-500 (1736);: 2 id., at 77-05:2 W.
Hawkings, Pleas of the Crown 116-119 (4th ed, 1762) ; gee
McNabl v. United States, 318 U, 8. 332, 342-344 (1043):
Amsterdaxy, Perspectives on the Fourth Amendment, 58
Minn. L. Rev. 349, 301 & n. 408 (1974). though the
Federal Rulés of Criminal Procedure do’not explicitly
acknowledge this funetion of the first 4ppearance, the
Court has interpreted them to require & determination of
probable cause at that stage. Jaben y United States, 381
U. 8. 214, 218 (1965); Mallory v. Usited States, 354 U. 8.
449 454 (1957).F

There is no single proper methéd for making the prob-
able cause determination xequipéd by the Fourth Amend-
ment. The States have many different patterns of crimi-
nel procedure, and each mag adapt its own to provide &
ewift and reliable probable catse determination with the
least burden to its systém. Like many jurisdietions,

in an amicus brief fildd on behulf pf the United Btates, the
Holicitor General suggested' that MeNabd dpd Molflory had mistaken
the purpose of the first gppearance, and that actual practice is other-
wige. Of Note, Prnhqﬂs Canse at the InitiAl Appearance in War-
rantless Arrests, 45 Sy Cal, L. Rev. 1128 (1872), McNabb, of course,
was decided before the adoption of the Federal Rules of Criminal
Procedure. It intdrpreted & statutory requirement that an arrested
person be b t before a magistrate without uhmecessary delay,
%18 U 8, at 342, Mallory was decided after the fefleral rules were
adopted, and ‘although the interpretation of the feddral rules was
dictum, it olearly outlined the Court's view:

The schéme for initiating & federal prosecution i plagly deflaed,
The poligé may not arrest upon mere suspicion but only on ‘probable
ouuse, / The next step in the proceeding is to arraign the arresied
persof before a judicial afficer as quickly as possible so that he may
ba glviged of his righta and go that the jssue of probable cause may
be promptly determined.” 354 T, B, at 454,

e use of the word “arrnign” was an error, os arraignment copurs:
later in the process. Fed, Rule Crm. Proc. 10,
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x%}uﬂd& reqiites every arrested person to be Erufﬁ
ore & magistrate within 24 hours, unless sgdner
relehged. Fla. Rule Crim. Proe. 3.310 (b). At that!
appearance the defendant is told of the chargeg against|
him, furnished a copy of the complaint, advifed of his|
constitutional rights, and provided counsel M he is indi-
gent, The magistrate then sets bail or prescribes other
conditions of pretrial release. One of the factors typi-
cally relied upon in making this decigién is the weight of
evidence against the abcused, ABA Standards Relating
to the Administration of Crinfinal Justice, Pretrial
Release § 5.1 (b) (1974); sea 18U, 8. C. § 3146 (b). Ex-
panding that determination 16 encompass a test of prob-
able cause would be a naturdl way of integrating the prob-
able cause decision with existing pracedures.

In other States, exisfing procedives may satisfy the
requirement of the Fourth Amendment with only minor
adjustments. Some States already authorize a determina-
tion of probable catise at or immediately following the sus-
pect's first appgarance. E. g., Colo, Rev, Shet, §39-2-3 |
(1965 Supp.) ; Hawaii Rev, Stat. § 708-9 (5) (10868): V1. |
[Rules Crim, Proe. 3 (b), 5 (¢) (1974), Others may choose !
simply to accelerate their existing preliminary hearings.
What the Fourth Amendment requires for pretrih] re-
straint on liberty * is a reliable determination of probable
(i made either before or promptly after arrest, and

referably no later than the first appearance before & ju

2" Baeause the probable cause determinstion i not a constitutional
prerequisite to the charging decision, 1t 1= required omly for those
snspects whe suffer restraints on liberty other than the eondition
that thev appear for trial. There are meany kinds of pretrial release —
and many degrees of conditional liberty. Hee 18 U. 8. C. § 3148;
ABA Standards Relating to the Administration of Criminal Justice,
Pretrial Release § 52 (1974); Uniform Rules of Criminal Procedurs,
Rule 341 (Proposed Final Diraft 1874). We cannot define spe-
cifically those that would require & prior probable rause determina-
tiom, bt the key lactor is significant restraint oo Hberty,
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dicial officer, 1f made after arrest, the stispect must be
iven an opportunity to be present-amd ¥ be heard. BEach, _(

tate may choose mﬁﬂ&%h&t best, accommodates =
this determination to its exisfing practice™ |
IV

We agree with the Court of Appeals that the Fourth
Amendment requires a timely judicial determination of
probable cause as & prerequisite to detention, and we
accordingly affirm that much of the judgment. As we
do not agree that the Fourth Amendment requires the
adversary hearing outlined in the Distriet Court’s decree,
we reverse in part and remand to the Court of Appeals
for further proceedings consistent with this opinion.

WO Phokires, if {he State TeorpyFates The robable causs determi-
natign into & multipirpose hni-q , the neresaity for appointed coun-
gel gt the combined proceeding must be governed by the principles
of United States v. Wade Coleraan v. Alabama, supra.
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The issue in this case is whether a person arrested
under a prosecutor’s information is eonstitutionally en-
titled to a judicial determination of probable cause fot
pretrial restraint of liberty.

I

In March 1871 respondents Pugh and Henderson wera
arrested in Dade County, Florida. Fach was charged
with several offenses under a prosecutor’s information.!
Pugh was denied bail because one of the charges againgt
him carried a potential life sentence, and Henderson re-
i;rma::h_m-u:l in custody beeause he was unable to post a $4,500

ond.

1 Respondent Pugh was anested on March 3, 1871, On March 18
an informstion was filed charging him with robbery, carrying a con-
eealed weapon, and possession of & firearm during eommission of a
felony. Respondent Henderson was arrested on March 2, and charged
by mformation on Mareh 19 with the offenses of breaking and
entering and assault and battery. The record does mot indieate
whether thers was an arreat warrant in either case.
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In Florida, indictments are required only for prosecu-
tion of capital offenses. Prosecutors may charge all other
erimes by information, without a prior preliminary hear-
ing and without obtaining leave of court. Fla, Rule
Crim. Proc. 3.140 (a) ; State v. Hernandez, 217 80. 2d 109
(Fla. 1968); Di Bona v. State, 121 So. 2d 192 (Fla. Ct.
App. 1960). At the time respondents were arrested, a
Florida rule seemed to authorize adversary preliminary
hearings to test probable cause for detention in all cases.
Fla. Rule Crim, Proe. 1.122 (amended 1972). But the
Florida courts had held that the filing of an information
foreclosed the suspect's right to a preliminary hearing,
Bee State ex rel, Hardy v. Blount, 261 So, 2d 172 (Fla.
1972).* They had also held that habeas corpus could not
be used, except perhaps in exceptional circumstances, to
test the probable cause for detention under an informa-
tion. See Sullivan v. State ex rel. McCrory, 20 So. 2d
704, 797 (Fla. 1951). The only possible methods for ob-
taining a judicial determination of prabable cause were a
gpecial statute allowing a preliminary hearing after 30
days, Fla. Stat. Ann, § 907.045 (1973)," and arraignment,
which the Distriet Court found was often delayed a month
or more after arrest. Pugh v, Rainwater, 332 F, Supp.
1107, 1110 (SD Fla. 1971).* As a result, a person charged

3 Florida law aleo denies preliminary hearings to persons eonfined
under indictment, sce Sengaree v. Hamlin, 235 Bo. 2d 728 (Fla. 1970},
Fla. Rule Crim. Proe. 3.131 (), but that procedure is not challenged
in this cese,

*Thi» statuts may have been construed to maks the hearing per-
mismive instesd of mandatory. Bee Evans v. Stale, 187 So. 24 323
(Fla, Ct. App, 1967): Fla. Op, Att’y Gen. 067-29 (1967). But of,
Kare v, Dverton, 240 Bo. 2d 763 (Fla. Ct. App. 1871). It may alsg
have been superseded by the subsequent amendments to the rules of
orimann! procedure. fa re Flonda Rules of Criminal Procedure,
272 8o, 2d 85 [16972).

*The Florida rules do not suggest that the jssue of probebls
cguse can be raiped at arraignment, Fla, Rule Crim. Proe. 3,180, but.
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by information could be detained for a substantial period
solely on the decision of a prosecutor,

Regpondents Pugh and Henderson filed a class action
againgt Dade County officials in the Federal Distriet
Court,® claiming a constitutional right to & judicial hear-
ing on the issue of probahle cause and requesting declara-
tory and injunctive relief" Respondents Turner and
Faulk, also in custody under informations, subsequently
intervened,” Petitipner Gerstemn, the State Attorney for
Dade County, was one of several defendants.!

After an initia] delay while the Florida legislature con-
sidered a bill that would have afforded preliminary hear-
ings to persona charged by information, the Distriet Court
granted the relief sought. Pugh v. Raintwater, supra.
The court certified the case as a class action under Fed.

connse]l for Petitioner represented at oral argument that arraign-
ment gforda the suspect an opportunity to “sttack the sufficiency of
the evidence to hold him."' Tr. of Oral Arg., Mar. 25, 18974, at 17,
The Court of Appeals pesumed, withont, deciding, that this was thue,
483 F. 2d 775, 781 n. 8.

8 The epmplaint was framed under 42 17 8, C. § 1883, and jutiz-
diction in the Distriet Court was based on 28 U, 8, C. § 1343 (3).

# Rerpondenis did oot ask for relesse from state custody, even as
Bn alternate remedy, They asked only that the state nuthorities be
grdered to pive them n probable cause determination, This was
also the only relief that the District Court ordered for the named
vespondents, 832 F. Bupp, st 1116-1116. DBecause relesse was
peither psked nor ordered, the lawsuit did oot eome within the class
of osmes for which habess corpus s the exclusive remedy. Preizer v.
Rodrigues, 411 1. 5. 475 (1973); see Wolf] v. McDonnell, 417 U B.
—, — (18974).

F Turoer was being held on & charge of auto theft, following arreat
on March 11, 1971, Faulk was arrested on March 19 on chatges
of soliciting & ride and possessicn of maribuana,

" The named defendants included justices of the peaee and judges
of amall-cloims eourts, who were authorized to hold preliminary
hearinge in oriminal cases, and a group of low enforcement officers
with power (0 make arrests in Dade County.  Geratein was the only
oo wiho petitioned for cartiorari,
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Rule Civ. Proc. 223 (b)(2), and held that the Fourth and
Fourteenth Amendments give all arreated persons charged
by information a right to a judieial hearing on the ques-
tion of probable cause. The District Court ordered the
Dade County defendants to give the named plaintiffs an
immediate preliminary hearing to determine probable
cause for further detention,” It alas ordered them to
submit a plan providing preliminary hearings in al] cases
instituted by information.

The defendants submitted a plan authored by Sherif
E. Wilzon Purdy, and the District Court adopted it with
modifieations. The final order preseribed a detailed post-
arrest procedure. 236 F, Supp. 490. Upon arrest the
accused would be taken before & magistrate for a “first
appearance hearing.” The magistrate would explain the
charges, advise the aceused of his rights, appoint counsel
if he was indigent, and proceed with a probable cause
determination unlesg either the progecutor or the aceused
was unprepared. If either requested more time, the
magistrate would set the date for a “preliminary hearing,”
to be held within four days if the aceused was in custody
and within 10 days if he had been released pending trial.
The order provided sanctions for failure to hold the hear-
inge st prescribed times. At the “preliminary hearing'
the aceused would be entitled to counsel, and he wonld be
allowed to confront and cross-examine adverse witnesses,

® The District Courl correctly held that respondents’ olaim for
relief wag not barred by the equitable restrictions oo federal inter-
vention in state prosecutions, Younger v, Horrs, 401 1,8, 37 (1971).
The injunction was not directed at the state prosecutions as such, |
bt only at the legality of pretrin! detention without g judicial hear-
ing, 8o isue thet eould not be raised in defense of the criminal
prosscution.  The opder to hold preliminsry hearmgs could nof
prajudice the eonduct of trial on the meérits. See Conpver v, Monte-
miro, 477 T, 3d 1073, 1082 {CASR 1973); of. Perez v. Ledesma, 401
1. 8, 32 (1871); Sefonctl v. Minard, 342 T 8. 117 (1851},
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to summon favorable witnesses, and to have a transeript
made on request. If the magistrate found no probable
cause, the aceused would be discharged. He then could
not be charged with the same offensge by eomplaint or in-
formation, but only by indictment returned within 30
days. =

The Court of Appeals for the Fifth Circuit stayed the
Digtriet Court's arder pending appeal, but while the cass
waa awaiting decigion, the Dede County judiciary volun-
tarily adopted a aimilar procedure of its own, Upon
learning of this development, the Court of Appeals re-
manded the case for specific findings on the constitu-
tionality of the new Dade County system. Before the
Distriet Court issued its findings, however, the Florida
Supreme Court amended the procedural rules governing
preliminary hearings atatewide, and the partiea agreed
that the District Court should direct its inquiry to the
new rules rather than the Dade County procedures.

Under the amended rules every arrested person must
be taken before a judicial officer within 24 hours. Fla.
Rule Crim, Proc. 3.130 (b). This “first appearance” is
similar to the “first appearance hearing" ordered by the
Dietriet Court in all respects but the erueial one: the mag-
ietrate dooa not make a determingtion of probable cause.
The rule amendments alsa changed the procedure for
preliminary hearingg, restricting them to felony charges
and codifying the rule that no hearings are available to
persons charged by information or indictment, Rule
3.131; see In re Rule 8.131 (b), Florida Rules of Crim-
inal Procedure, 288 So. 2d 3 (Fla, 1974).

In & supplemental opinion the District Court held
that the amended rules had not anawered the bagic con-
stitutional objeetion, sinee a defendant charged by in-
formation still could be detained pending trial without
& judicin] determination of probable cause. 355 F. Supp.
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1286, Reaffirming itz original ruling, the Distriet Court
declared that the continuation of thia practice was uneon-
stitutional.® The Court of Appeals affirmed, 483 F, 2d
778, modifying the Distriet Court's decree in minor par-
ticulars and suggesting that the form of preliminary hear«
ing provided by the amended Florida rules would be ae«
ceptable, as long as it was provided to all defendants in
custody pending trial. Id,, at 788-780.1

1 Although this ruling held a statewide “legislative mle” unconsti-
tutional, it was not cutside the jurisdiction of a mingle judge by vir-
tue of 28 U, B, C. §2281, The original complaint did not ask for
an injunction against enforcement of any state statute or legislative
rule of statewide application, since the practice of denying prelim-
inary hearings to persons charged by information was then em-
bodied only in judiela] decisions. The Disttiet Court therefore had
jurisdiction to issue the initia! injunction, and the Court of Appeals
had jurisdiction over the appeasl. Ono remand, the constitutionality
of & etate “statute” was drawn into question for the first time when
the criminal rules were amended. The Distriet Court’s supplemental
opiniont can fairly be read as a declaratory judgment that the
amended rules were uneomstitutional; the injunctive decree was never
amended to incorporsie that holding; and the opinion in the Court
of Appeals iz not inconslatent with the conclusion that the Distriet
Court did not enjoin enforcement of the statewlde rule, Bee 483 F,
2d, at 7HR-TBO. Accordingly, a district court of three judges was not
required for the issuance of thi= opder, Bee Kennedy v. Mendoza-
Martinez,' 372 U. 8, 144, 152-155 (1963); Flemming v. Nestor, 363
T7. 8. 603, 808808 (1960),

11 The major difference between the District Court's order aod
that of the Court of Appesls centered on the gquestion whether a
probable cause hearing % required for all arrested persons charged
by information or only for those confined pending trial. The District
Court's arignal decree required preliminary hearings for all arrested
persone. 336 F, Supp., at 481, On temand, the Distriet Court made
an exeeption for persons charged with misdemeanors who neither
guffered pretrial detention nor faced imprisonment upon conviction.
356 F. Supp., &t 1200, The Court of Appenls explicitly limited the
hearing right for misdemeanor defendants to those who are jailed
pending triel. 483 F 2d, at 789, Its opinion also suggests, without
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State Attorney Gerstein petitioned for review, and we
granted certiorari because of the importance of the issue,!®
414 U. 5. 1062, We affirm in part and reverse in part.

stating explicitly, that the hearing right ls similardy limited to felony
defendants who are confined pending trial. [Id., at 737, 780,

The Court of Appeals vacated those parts of the Distriet Court's
order that preseribed time periods different from these in the
amended rules and imposed sanctions for failure to comply with the
hearing requiretnents. Our dispoeition of the case makes it un-
necessary to address the specifie terms of the Distriet Court’s decree,

1 At orel argument ecounsel informed ue that the named respond-
ents have been comvicted. Their pretrial detention therefore has
ended. This case belongs, however, to that narrow class of cases in
which the termination of & class representative’s claim does not moot
the claime of the unnamed members of the clazs, See Scenag v, fows,
— T. 8. — (1975). Pretriel detention i# by nature temporary,
and it is most unlikely that any given individoel ecould have his
constitutional clamm decided on appeal before he is either relessed or
convieted., The individual could nonetheléss suffer repeated depriva-
tions, and it = certain thet other persons similarly situnted will be
detained under the allegedly unconatitutional procedures. The elaim,
in short, is one thet is distinetly “capable of repetition, vet evading
review.”

At the time the complaint wes filed, the named respondents were
members of a class of persons detained without a judicial probable
cause determination, but the record does not indieate whether any
of them were still in eustody swaiting trinl when the Distriet Court
certified the class. Such s showing ordinarly would be required to
avoid mootness under Josna. Put this ense is & suiteble exception
to that requirement. See Socsna, supra, at — n. 11 of. Rivera v
Freeman, 460 T, 2d 1159, 1162-1183 (CA® 1872). The length of pre-
trial oustody cannot be ascertained at the outsat, and it may be endad
at any time by relesse on recognisance, dismissal of the charges, or
a guilty plea, as wall as by noquittal or conviction after trial, It s
by no mesns certain that soy given individual, named as plaintiff,
would be in pretrisl cvstody long eoough for s district judge to
certify the class. Maoreover, in this case the constant existence of
& clags of persons suffering the deprivation i certain, The attorney
tepresenting the named respondents in & public defender, and we can
mafely asume that he has other clients with & continuing live interesg

m thy caze,
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II

As framed by the proceedings below, this case presents
two issues: whether a person arrested and held for trial
on an information is entitled to & judicial determination
of probable eause for detention, and if so, whether the
adversary hearing ordered by the District Court and
approved by the Court of Appeals is required by the
Constitution. A

Both the standards and procedures for arrest and
detention have been derived from the Fourth Amend-
ment and its common-law antecedents. See Cupp v.
Murphy, 412 U, 8. 291, 204-205 (1873); Ez parte
Boitman, 8 U. 8. (4 Cranch) 75 (1807); Ez parte Bur-
ford, 7 U, 8. (3 Cranch) 448 (1806). The standard for
arrest is probable cause defined in terms of facts and
circumstances “sufficient to warrant a prudent man in
believing that the [suspect] had committed or was com-
mitting an offense.” Beck v. Ohio, 370 T, 8. 88, 91
(1964). Bee also Henry v. United States, 361 U. 8. 98
(1958 : Brinegar v. United States, 338 17, 8. 160, 175-178
(1049). This standard, like those for searches and seiz-
ures, represents & necessary accommodation between the
individual's right to liberty and the State’s duty to con-
trol crime.

“These long-preveiling standards sesk to safe-
guard citizens from rash and unreasonable inter-
ferences with privacy and from unfounded charges
of crime. They slso seek to give fair leeway for
enforeing the law in the community’s protection.
Because many situations which confront officers in
the course of executing their duties are more or less
ambiguous, room must be allowed for some mistakes
on their part. But the mistakes must be those of
rersonable men, acting on facts leading sensibly to
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their conelusions of probability. The rule of prob-
able cause is & practical, nontechnical conception
affording the best compromise that has been found
for accommodating these often opposing interests.
Requiring more would unduly hamper law enforee-
ment. To allow lesa would be to leave law-abiding
citizéms at the merey of the officers’ whim or caprice.”
Bringgar v. United States, supra, at 176.

To implement the Fourth Amendment's protection
against unfounded invasiona of liberty and privacy, the
Court has required that the exiastence of probable cause
be decided by a neutral and detached magistrate when-
ever possible, The classic statement of this principle
appears in Johnson v. United States, 333 U, 8. 10, 13-14
(1948):

“The point of the Fourth Amendment, which often
iz not grasped by zealous officers, is not that it denies
law enforcement the support of the usual mferences
which reasonable men draw from evidence. Its pro-
tection conaists in requiring that those inferences he
drawn by a neutral and detached magistrate instead
of being judged by the offieer engaged in the often
competitive enterprise of ferreting out crime.”

Bee also Terry v. Ohio, 392 U, B, 1, 20-22 (1068),1
Maximum protection of individual rights eould he

agsured by requiring & magistrate's review of the factual

justifieation prior to any arrest, but such a requirement

U We refterated this princple in Unéited Stotes v. United States
District Cowrt, 407 U, 8. 287 [1072). In terms that apply equally
to arvegts, we desctibed the "very heart of the Fourth Amendment
directive” s a requirement that “whers practical, & governmental
search and seizure should represent both the effofts of the officer
to gather evidenes of wrongful sots and the judgment of the mag-
istrate that the collected evidence & sufficient to justify invasion of &
vitizen's private premises or conversation." Jfd, at 318, Bee alig
Terry v, Ghio, 392 U. 5. 1, 20-22 (1965)
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would constitute an intolerable handicap for legitimate
law enforeement. Thus, while the Court has expressed a
preference for the use of arrest warrants when feasible,
Beck v. Ohio, supra, at 96; Wong Sun v. United States,
371 U, 8. 471 479-482 (1963), it has never invalidated
an arrest supported by probable eause solely because the
officers failed to secure a warrant. See Ker v. California,
374 U. 8, 23 (19063) ; Draper v. United States, 358 T, 8.
307 (1959) ; Trupiano v, U'nited States, 334 U, 8, 609, 703
(1048)

Under this practical compromise, & policeman's on-the-
seene asscssment of probable cause provides legal justifi-
cation for arresting a person suspected of erime, and for
a brief period of detention to take the administrative steps
incident to arrest. Once the suspeet is in custody, how=
ever, the reasons that justify dispenging with the magis-
trate's neutral judgment evaporate. There no longer is
any danger that the suspect will escape or commit further
erimes while the police submit their evidence to & magis-
trate. And, while the State's reasons for taking summary
action subside, the suspect's need for a neutral determina-
tion of probable cause increases significantly. The con-
gequences of prolonged detention may be more serious
than the interference occasioned by arrest. Pretrial con-
finement may imperil the suspect’s job, interrupt his
source of income, and impair his family relationships.
See R. Goldfarb, Ransom 32-81 (1965); L. Katz, Justice

14 Anpther aspect of Trupigno wes overruled in ['nited States v,
Rabinowits, 330 U. 8, 56 (1950), which war overruled in turn by
Chimel v. Californda, 305 U, B 752 (10689),

The issue of warraotloss arrest that has generated the most con-
trovarsy, and which remaine unsettled, s whether and under what
ciroumetances an officer may snter & suspect's bome to make a war-
rantless nrrest. See Coolidge v. New Hampehire, 403 U. B, 443, 474~
481 (1971); id, at 610-512 n. 1 (WarTE, J., dissenting) ; Jones v.
United Stafes, 357 T. B, 403, 400-500 (1968),
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15 the Crime 51-62 (1872), Even pretrial release may be
accompanied by burdensome conditions that effect a sig-
nificant restraint on liberty. Bee,e. g, 18 U, 8, C, § 3146
(a) (2}, (5), When the stakes are this high, the detached
Judgment of a neytral magistrate is essential if the Fourth
Amendment is to furnish meaningful protection from un-
founded interference with liberty, Accordingly, we hold
that the Fourth Amendment requires a judicial deter-
mination of probable cause as & prerequisite to extended
restraint on liberty following arrest,

Thig resylt hag historical support in the common Jaw
that has guided interpretation of the Fourth Amend-
ment. See Carroll v, United States, 267 U, 8, 132, 149
(1925). At common law it was customary, if not obliga-
tory, for an arrested person to be brought before a juatice
of the peace shortly after arrest. 2 M. Hale, Pleas of the
Crown 77, 81, 85, 121 (1738); 2 W. Hawkins, Pleas of the
Crown 116-117 (4th ed, 1702), Bee also Kurtz v, Meoffitt,
115 10, 8, 437, 408400 (1885).° The justice of the peace

1 The primary motivetion for the requirement sesms to have
besn the penalty for allowing an ofender to eacape, i he had o faet
oommitted the crime, and rhe fear of lishility for falee imprisonment,
if he had not. But Hale al=o recopnized that s judicinl warrant of
commitment, called & mittimue, wax required for more thao brief
detention,

“When n private person bath errested a felon, or one suspected
of felony, he may detain him i custody till he can reasonably dis-
mise himeelf of him; but with as much speed as conveniently be can,
he may do either of these things,

1. He may carry him fo the common gsol, . . . but that is now

rately done,
"2, Ha may deliver him to the conatable of the vill, who may either
catry him top the cotmmon gaol, . . . or to & justice of peace to

be exgmined, and farther proceeded againet a5 esse shall require. . . .
#3. Or he may carry him immediately to any justice of peace of the
county where be is taken, who upon exsminntion may discharge, bsil,
or commit him, as the cass shall require.
“And the bripging the offender either by the covstable of private
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would “examine” the prisoner and the witnesses to deter-
mine whether there was reason to believe the prisoner
had committed a ecrime. If there was, the suspect would
be committed to jail or bailed pending trial. If not, he
would be discharged from custody, 1 M, Hale, supra, at
583-586; 2 W. Hawkins, supra, at 116-118; 1 J. Stephen,
History of the Criminal Law of England 233 (1883).
The initial determination of probable cause also could be
reviewed by higher courts on a writ of habeas corpus.
2 W. Hawkins, supra, at 112-115; 1 J. Stephen, supra, at
243; see Ex parte Bollman, 8 U, 8. (4 Cranch) 75, 87—
101 (1R07)., This practice furnjshed the model for
criminal procedure in America immediately following the
adoption of the Fourth Amendment, see Ez parte Boll-
man, 8 U. 8. (4 Cranch) 75 (1807) ;" Ex parte Burford,
7 U. 8. (3 Cranch) 448 (1808) ; U'nited States v. Hamilton,
3 U. 8. (3 Dall.) 17 (1795), and there are indications that
the Framers of the Bill of Rights regarded it as a model

persan to & justice of peace is most nmal and safe, becavss a gaoler
will expect o Mittimus for his warrant of detaining"”
1 M. Hale, supra, at 585-580.

1 The examination of the prisoner was inguigitorial, and the
witheses were questioned outside the prisoner's presence, Although
thiz method of proceeding wee consldered quite harsh, 1 J. Stephen,
at 210-225, it wos well established that the prisoner was entitled to be
digeharged if the investigation turned vup insufficient evidenee of his
guilt. [d., at 233,

1" In Er porte Bollmgn, two men charged in the Agron Burr case
were committed following san examination in the circuit court of
the District of Columbis, They filed o petition for writ of habess
corpus in the Supreme Court. The Court, in an opinion by Chief
Justice Marshall, affirmed its jurisdiction to issue habeaz corpus to
perzong in eustody by order of federsl trial courts, Then, following
arguments on the Fourth Amendment requirement of probable cavse,
the Court murveyed the evidence against the prisoners and held that
it did not establish probable csuse that they weree guilty of tresson.
The prisoners wera discharged.
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for & “reasonable” seizure, See Draper v. United States,
358 U, 8. 307, 317320 (1858) (DavcLas, J., dissenting) "

B

Under the Florida procedures challenged here, & per-
son arrested without a warrant and charged by informa-
tion may be jailed or subjected to other restraints pending
trial without any opportunity for a probable cause
determination,” Petitioner defends this practice on the
ground that the prosecutor’s decision to file an informa-
tion iz itself & determination of probable cause that fur-
nishes sufficient reason to detain a defendant pending
trial. Although a conscientious decision that the evi-
dence warrants prosecution affords a measure of protec-
tion against unfounded detention, we do not think
prosecutorial judgment standing alone meets the require-
ments of the Fourth Amendment. Indeed, we think the
Court's previous decisions compel disapproval of the
Florida procedure. In Albrecht v. United States, 273

" Hep glao N. Lasson, The History and Development of the
Fourth Amendment to the United States Constitution 15-16 (1937},
A gmimiler procedire st common law, the warrant for recovery of
stalen goods, J& daid to have furmnished the model for s “reason-
ahle” sesrch under the Fourth Amendment, The victim was re-
quired to sppear before a justice of the pesce and make an onth
of probable cause that his goods could he found in & particular place.
After the warrant wes executed, and the goods seized, the vietim
and the alleged thief would appear before the justice of the peace
for a prompt determination of the cause for seizure of the goods
and detention of the thief. 2 M. Hale, supre, at 148-152; T, Taylor,
Two Studies in Constitutional Interpretation 24-256, 3040 (1969);
see Boyd v, United Statea, 1168 T, B, 6168, A26-620 (1888), '

A persan arrested under a warrant wolld have received a prior
judicial delermination of probable csuse, Under Fla, Rule Crim,
Proe, 3.120, a warrant may be issued upon a sworn complaint that
ptates facts showing that the suspect has committed a orime; The
magistrate may also take testimony under cath to determine if there
is reasopable grownd to helieve the complaint ia trus.
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U. 8. 1, 5 (1927), the Court held that an arrest warrant
issued solely upon a United States Attorney’s information
was invalid beeause the accompanying affidavits were de-
fective, Although the Court’s opinion did not explicitly
state that the prosecutor’s official oath could not furnish
probable cause, that conclusion was implieit in the judg-
ment that the arrest was illegal under the Fourth Amend-
ment.® Moare recently, in Coolidge v, New Hampshire,
403 T. S, 443, 449453 (1971), the Court held that a
prosecutor's responsibility to law enforcement is ineon-
gistent with the constitutional role of a neutral and de-
tached magistrate, We reaffirmed that principle in Shad-
wick v. City of Tampa, 407 U. B. 345 (1972), and held
that probable cause for the issuance of an arrest warrant
must be determined by someone independent of police
and prosecution. See also U'nited States v. United States
District Court, 407 U, 8. 207, 317 (1972).® The reason

# By contrast, the Court hss held that an indjetroent, “fair upon
itz facs,” and returned by a “properly constituted grand jury” con-
clugively determines the existence of probable couse and requires
insuance of an arrest warrant without further incquiry. Ez parte
United Stofes, 287 17, 8, 241, 250 {1932). Bee also Giordenello v.
L'nited States, 357 T, B, 480, 487 (1958). The willingness to let a
wrand jury's judgment substitute for that of & neutral and detached
magistrate iz attributable to the grand jury’s relationship to the
courts end it historieal role of protesting individuals from unjust
prosecution. Bee Uniled Stater v, Calandra, 414 T, B, 338, 342-346
(1074},

© The Court had eerlier reached a different result in Ocampo v.
United States, 234 U. 8. 91 (1814), a oriminal appesal from the
Philippine Ialands, Interprefing o statutory guarentes subetantially
identical to the Fourth Amendment, Act of July 1, 1802, ¢, 1389, § 5,
32 Stat. 083, the Court held that an arrest warrant could jssue
solély upon a prosecwtor's informetion, The Court has since held
that interpretation of a statutory guarantee applicable to the Philip-
pines js not conclusive for interpretation of s cognate provision im
the Feders]l Copetitution, Green v. United States, 355 T, B. 184,
184188 (1967). Evem if it were, the result reached in Ocampo
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for this peparation of functions was expressed by Justice
Frankfurter in a similar context;

A demoerafic soriety, in which reapect for the dig-
nity of all men is central, naturally guards against
the miguse of the law enforeement process. Zeal
n i;rﬂa::kirlg down crime i8 not in itself an assurance
of soberness of judgment. Disinterestedness in law
enforcement does not alone prevent disregard of cher-
ished liberties, Hxperience hag therefore counseled
that safeguards must be provided against the dan-
gers of the overzealous as well as the despotiec. The
awful instruments of the eriminal law cannot be
entrusted to a single funetionary, The complicated
process of criminal justice is therefore divided into
different parts, responaibility for which is separately
veated in the various participants upon whom the
eriminal law relies for its vindication,” MeNabb v,
United States, 318 1. 8. 332, 343 (1943).

In holding that the prosecutor's assessment of probable
cause is not sufficient alone to justify restraint on liberty
pending frial, we do not imply that the accused ia en-
titled to judiecial oversight or review of the decizion to
prosecute. Instead, we adhere to the Court's prior hold-
ing that a judicial hearing is not prerequisite to prosecu-
tion by information, Beck v, Washingfon, 560 U,
541, 545 (1962); Lem Woon v, Oregon, 223 T, 8, 586
(19131, Xor do we retreat fromm the established rule
that illegal arrest or detention does not void & subsequent
conviction, Frighie v. Colling, 342 U. 8, 518 (1952);
Kerv. Illinois, 118 U. 8, 436 (1888), Thus, as the Court
of Appeals noted below, although a muspect who is
presently detained may challenge the probable cause for

is incompatible with the later haldngs of Albrecht, Coolidge, and
Bhadwick,
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that confinement, s conviction will not be vaeated
on the ground that the defendant was detained pending
trial without & determination of probable cause. 483
F. 2d, at 786-787. Compare Scarbrough v. Dutton, 393
F.2d 6 (CA5 1088), with Brown v. Fauntleroy, — U. 8.
App. D.C,— 442 F, 2d 838 (1071), and Cooley v. Stone,
— 1. 8. App. D. C. —, 414 F. 2d 1213 (1960),

I

Both the District Court and the Court of Appeals
held that the determination of probable cause must be
accompanied by the full panoply of adversary safe-
guards—counsel, confrontation, cross-examination, and
compulsory process for witnesses. A full preliminary
hearing of this sort is modeled after the procedure used in
many States to determine whether the evidence justifies
going to trial under an information or presenting the
cese to a grand jury. See Coleman v. Alabama, 399 U, B.
1 (1970); Y. Kamisar, W. LaFave & J. Israel, Modern
Criminal Procedure 957-087, 906-1000 (4th ed, 1974).
The standard of proof required of the prosecution is
usually referred to as “probable cause,” but in some juris-
dictions it may approach a prima facie case of guilt.
A. L. I. Model Code of Pre-arraignment Procedure, Com-
mentary on Article 330, at 8081 (Tent, Draft No, 5,
1972), When the hearing takes this form, adversary pro-
cedures are customarily employed. The importance of
the issue to both the State and the accused justifies the
presentation of witnesses and full exploration of their
testimony on cross-examinaiion. This kind of hearing
also requires appointment of counsel for indigent defend~
ants. Coleman v. Alabama, supra. And, as the hearmg
assumes increased importance and the procedures become
more complex, the likelihood that it can be held promptly
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after arrest diminishes, See 4. L. I. Model Code of Pre-
arraignment Procedure, supra, at 33-34,

These adversary safeguards are not easential for the
probable cause determination required by the Fourth
Amendment. The sole issue is whether there is probable
cause for detaining the arrested person pending further
proceedings, This issue can be determined reliably with-
out an adversary hesring, The standard is the same
as that for arrest.® That standard—probable cause to
believe the suspect has commitied a erime—traditionally
has been decided by a magistrate in a nonadversary pro-
eeeding on hearsay and written testimony, and the Court
has approved these informal modes of proof,

“Guilt in & criminal case must be proved beyond a
reasonable doubt and by evidence confined to that
which long experience in the common-law tradition,
to some extent embodied in the Constitution, has
erystallized into rules of evidence consistent with
that standard. These rules are historieally grounded
rights of our system, developed to safeguard men
from dubious and unjust convietions, with resulting
forfeitures of life, liberty and property,

“In dealing with probable cause, however, as the
very name implies, we deal with probabilities,
These are not technical; they are the factual and

32 Bacguse the stapdards are jdentical, ordinarily there 18 ng need

for further investigation before the probable cause determination ean
e made,
"Presumably, whomever the police arrest they must arrest on ‘prob-
abla cause' It is not the funetion of the polive to arrast, as it wers,
at large and to use an interrogeting process st polive headquarters
In order to determine whom they should charge before a committing
meagistrate on ‘probable cause'" Mallory v. United States, 354
T. B. 449, 466 (1967}
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practical congiderations of everyday life on which
reasonable and prudent men, not legal technicians,
act. The standard of proof is accordingly correla-
tive to what must be proved.” Brinegar v. United
States, 338 U, 8, 180, 174-175 (1949).

Cf. MeCray v, Hlinods, 386 U, 8, 300 (1967).

The use of an informal procedure is justified not only
by the lesser consequences of a probable cause deter-
mination but also by the nature of the determination
iteelf. It does not require the fine resolution of conflict-
ing evidenee that a reasonable-doubt or even & prepond-
erance standard demands, and eredibility determinations
are seldom crucial in deciding whether the evidence sup-
ports a reasonable belief in guilt. See F. Miller, Prosecu-
tion: The Decision to Charge a Suspect with a Crime 64—
109 (1969).*®* This is not to say that confrontation and
cross-examination might not enhance the reliability of

B In Morrissey v. Brewer, 408 U, 8. 471 (1972), and Gagnon v.
Scarpelli, 411 U, B8, 778 (1873), we held that a parolee or proba-
tioner srested prior to revocation is entitled to an informal pre-
liminary hearing at the place of arrest, with some provision for live
testimony. 408 U. &, at 487: 411 U. 8, at 788. That preliminary
hearing, more than the probable cavse determination required by
the Fourth Amendment, serves the purpose of gathering and pre-
gerving live testimony, since the final revocation hearing frequemtly
is held at some distance from the plece where the viclation goeurred,
408 U, B, nt 485; 411 T, 8, at 732-788 n. 5. Moreover, revocation
procesdings may offer less protection from initial error than the
thare formal eriminal process, where violations are defined by statute
and the prosecutor has a professional duty not to cherge a suspect
with erime unless he is satisfied of probable cause. Bee ABA Code
of Profestional Responeibility, DR 7-108 {A) (& prosecutor “zhall
not institute or canse to be instituted eriminal charges when he knows
or it in obvious that the charges are not supported by probable
eause') ; ABA Btandards Relatiog to the Administration of Crim-
ingl Justice, The Prosecution Funetion, §8 1.1, 3.4, 3.9 (1674); Amer—
iean College of Trial Lawyers, Code of Trial Conduct, rule 4 (o)
{1872},
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probable cause determinations in some ceses. In most
cases, however, their value would be too slight to justify
holding, as & matter of constitutional principle, that these
formalities and safeguards designed for trial must also be
employed in making the Fourth Amendment determina~
tion of probable cause,*

Because of its limited function and its nonadversary
character, the probable cause determination is not a
“critical stage” in the prosecution that would require
appointed cotmsel, The Court has identified as “eritical
stages” thoss pretrial procedures that would impair de-
fense on the merita if the accused is required to proceed
without counsel, Coleman v, Alabama, 390 U, 8, 1
(1870} ; Uniled States v. Wade, 388 U. 8. 218, 226-227
(1967). In Coleman v. Alabama, where the Court held
that a preliminary hearing was & critical stage of an Als-
bama prosecution, the majority and concurring opinions
identified two critical factors that distinguish the Ala-
bama preliminary hearing from the probable cause deter-
mination required by the Fourth Amendment. First,
under Alabama law the function of the preliminary hear-
ing was to determine whether the evidence justified charg-
ing the suspect with an offense, A finding of no probable
cause could mean that he would not be tried at all. The
Fourth Amendment probable cause determination is ad-
dressed only to pretrial custody, To be sure, pretrial
custody may affect to some extent the defendant's ability
to easiat in preparation of his defense, but thia does m'.~t.1
present. the high probability of substantial harm identi-
fied as controlling in Wade and Coleman., Second, Ala-

8 Crimmal justice s already overburdensd by the volume of cases
and the complexities of our aystem, The processing of misdemeannrs,
in particular, and the early stagee of prosecution generally are marked
by delays that can seriously affect the quality of justice. A consti-
tutional dostrine requiring adversary hearings for 2ll persons detained
pending trial could exacerbate the problem of pretrial delay.




Fa-477—OPINION
ga GERSTEIN v, PUGH

bama allowed the suspect to confront and cross-examina ]
prosecution witnesses at the preliminary hearing. The
Court noted that the suspect’s defense on the merits could
be compromised if he had no legal assistance for exploring
of preserving the witnesses' testimony. This considera-
tion does not apply when the prosecution is not required
10 produce witnesses for cross-examination,

Although we conclude that the Constitution does not
require an adversary determination of probable cause, we
recognize that state systems of criminal procedure vary
widely. There is no single preferred pretrial procedure,
and the nature of the probable cause determination
usually will be shaped to accord with a State’s pretrial
provedure viewed as a whole. While we limit our hold-
ing to the precise requirement of the Fourth Amend-
ment, we recognize the desirability of flexibility and ex-
perimentation by the States. It may be found desirable,
for example, to make the probable cause determination at
the suspect's first appearance before a judicial officer®
see McNabb v, United States, 318 U, 5. 332, 342-344
(1943}, or the determination may be incorporated into
the procedure for setting bail or fixing other conditions
of pretrial release. In some States, existing procedures
may satisfy the requirement of the Fourth Amendment.
Others may require only minor adjustment, such as accel-
eration of their existing preliminary hearings, Current
proposals for eriminal procedure reform suggest other

2 Bevernl States already authorize n determination of probahle
cause at this stage or immediately thereaftor, Ses Colo, Rev, Btat.
§30-2-3 (1065 Bupp.); Hewaii Rev, Stat. § 708-0 {5) (1968); Vt.
Rules Crim. Proc. 3 (b}, 5 (¢) (1874), This Court hae interpreted
the Federsl Bules of Criminal Proeedurs to require a determination
of probable cause at the first nppenrance. Jaben v. U'nited States,
381 U, 8. 214, 218 (1065); Mallory v. United States, 354 U, 3, 440,
€54 (1057).
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ways of testing probable cause for detention.® Whatever
procedure & Btate may adopt, it must provide a fair and
relighle determination of probable cause as & econdition
for any gignificant pretrial restraint on liberty,* and this

# Under the Uniformn Rules of Crimionl Procedure ({Propased
Final Draft 1874}, & person arrested without & warrant is entitled,
Twithont uonecessary delay,” to & first appesrance before 8 magis-
trate and & determination that grounds exiet for ssuance of an arvest
warrant. The determingtion may be made on affidavits or testimony,
in the presence of the acoused, Hule 311, Persons who remain in
custody for inability to qualify for pretrial release are offered another
oppartunity for a probable ceuse determination at the detention hesr-
ing, held no more than Gve daye after arrest. This is an adversary
hearng, and the partics may summon witnesses, but reliable hearsay
evidence may he congidersd. Bule 344.

The A. L, I, Model Code of Pre-armignment Procedure (Tent.

Dipaft Wo, 5, 1972, and Tent. Draft Mo, 5A, 1073) also provides &
first appearance, at which & warranotlesa arrest must be aupported
by 4 ressomably detasled written statement of facta, §310. The
magistrate may malke a determination of prabable eause to hold the
peeused, but be is not required to do a0 and the gccused may request
an attoroney for an “adjourned session” of the first appearance to be
held within 2 "court days.” At that session, the magistrate makes
a determination of probable cause upon a combination of written
and live testimony;
“The arrested person may present written and testimonial evidence
and arguments for his discharge and the state may present addi-
tiomal written and testimonial evidence and arpuments that thers i
rensanable cause to believe that he hes committed the crime of
which he is nceused. The state’s submission may be made by means
of affidavits, and no witnesses shall be required to appear unless the
eourt, in the light of the evidence and arguments submitted by the
parties, datermines that thers is a baais for believing that the appear-
enee of one or more witnesses for whom the arrested person seeks
subpoenas might lead to a finding that there is no reasonable canse”
§ 3102 (2) (Tent. Draft No. 84, 1873),

it Because the probable cause determination is not & conatitutional
prevequisite to the charging derision, it s requived only for those
guapects who suffer restraiots on libemty other than the condition
that they appesr for trig). There are many lkinds of pretrial releass
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determination must be made by a judicial officer either
before or promptly after arrest,

I¥

We agree with the Court of Appeals that the Fourth
Amendment requires a timely judicial determination of
probable cause as & prereguisite to detention, and we
accordingly affrm that much of the judgment. As we
do not agree that the Fourth Amendment requires the
adversary hearing outlined in the Distriet Court’s decree,
we reverse in part and remand to the Court of Appeals
for further proceedings consistent with this opinion,

gnd many degrees of conditional Nherty, Bee 18 U. 8. C. § 3148;
ABA ftandards Relating to the Administration of Criminal Justice,
FPretrip] Relepse § 52 (1974) ; Uniform Hules of Criminal Procedure,
Rule 341 (Proposed Final Draft 1074). We cannot define spe-
cifically those that would require & prior probuble cause determing-
tion, but the key factor in aignificant restraint on Liberty,
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The issue in this case is whether a person arrested
under a prosecutor's information is econstitutionally en-
titled to & judicial determination of probable cause for
pretrial restraint of liberty,

I

In March 1871 respondents Pugh and Henderson were
arrested in Dade County, Florida. Each was charged
with several offenses under a prosecutor’s information.?
Pugh was denied bail because one of the charges agninst
him carried a potential life sentence, and Henderson re-
mained in eustody because he was unable to post a $4,500
bond.

! Respondent Pugh was arrested on Mareh 3, 1071, On March 16
sn information was filed charging him with robbery, carrying & con-
cealed weapon, and possession of & firearm during commission of &
falony, Respondent Hendsrson was arrested on March 2, and charged
by information on March 19 with the offenses of breaking and
entering and sssault and battery, The record does not imdieats
whether there was an arrest warrant in either case,

Mot o Py
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In Florida, indictments are required only for prosacus
tion of capital offenses. Prosecutors may charge all other
crimes by information, without a prior preliminary hear-
ing and without obtajning leave of court. Fla. Rule
Crim, Proe, 3.140 (a) ; State v. Hernandez, 217 So. 2d 108
(Fla. 1968); Di Bong v. State, 121 So, 2d 182 (Fla, Ct.
App. 1960). At the time respondents were arrested, a
Florida rule seemed to authorize adversary preliminary
hearings to test probable cause for detention in all cases,
Fla. Rule Crim, Proc, 1.122 (amended 1872). But the
Florida courts had held that the filing of an information
foreclosed the suspect's right to a preliminary hearing,
See State ex rel. Hardy v. Blount, 261 So. 2d 172 (Fla,
1972).* They had also held that habeas corpus eould not
be used, except perhaps in exceptional circumstances, to
test the probable cause for detention under an informa-
tion. SBee Sullivan v. State ex rel. McCrory, 29 So. 2d
704, 787 (Fla, 1851). The only possible methods for ob-
taining a judicial determination of probable cause were a
special statute allowing a preliminary hearing after 30
days, Fla, Stat. Ann, § 907.045 (1973)," and arraignment,
which the Distriet Court found was often delayed a month
or more after arrest. Fugh v. Roinwater, 332 F. Supp.
1107, 1110 (BD Fla. 1871).* Asaresult, a person charged

? Florida law also denies preliminary hearings to persons eonfined
under indictment, see Sangares v, Hamiin, 285 S0, 24 728 (Fla. 19700,
Fla. Rule Crim. Proe. 3.131 (a), but that procedure is not challenged
in thie cpse. Bee n. 19, post, at 14,

® Thig statutz may have been consirued to make the hearing per-
missive instead of mandatory. Bee Evens v, State, 197 So. 24 323
{Fla, Ct, App, 1807); Fla. Op, Att'y Gen. 087-29 (1987), But of,
Kare v. Overton, 240 8o, 24 783 (Fla. Ct, App. 1971). It may alsg
have been superseded by the subsequent amendments to the rules of
oriminal procedure, fn re Florido Rules of Criminal Procedure,
272 8o, 24 85 (1072).

+The Florida rules do not suggest that the jssue of probable
canee can be rajsed nt arraignment, Fla, Bule Crim, Pros. 3160, has
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by information eould be detained for & substantial period
solely on the decision of a prosecutor.

Respondents Pugh and Henderson filed a class action
against Dade County officials in the Federal District
Court," claiming & constitutional right to a judicial hear-
ing on the issue of probable cause and requesting declara-
tory and injunctive relief. Respondents Turner and
Faulk, also in custody under informations, subsequently
intervened.” Petitioner Gerstein, the State Attorney for
Dade County, was one of several defendants.?

After an initial delay while the Florida legislature con-
sidered a bill that would have afforded preliminary hear-
inge to persons charged by information, the District Court
granted the relief sought. Pugh v, Rainwater, supra.
The court certified the case as a class action under Fed.

counsel for Petitioner represented at oral argument that arraign-
ment affords the suspect an opportunity to “attack the sufficiency of
the evidetice to hold him.” Tr. of Orol Arg, Mar, 25, 1974, st 17.
The Court of Appeals sssumed, without deciding, that this was true,
483 F, 2d 778,781 n, 8,

¢ The complaint was framed under 42 U, 8, C. § 1983, and juris-
diction in the District Court waa based on 28 T 8, C. 8§ 1843 (3).

& Respondents did not ask for relesse from state eustody, even as
an plternate rergedy. They asked only that the state authoritics be
ordered to give them & probable canse determination, This was
also the only relief that the District Court ordered for the named
respondents, 332 F, Bupp, at 1116-1118. Because releass was
neither asked nor ordered, the lawsuit did not come within the elass
of eases for which habeas corpus is the exclusive romedy. Preiser v.
Rodrigues, 411 T, 8. 475 (1973); see Wolff v. McDonnell, 417 U. B.
—, — [1974).

T Turner was being held on a charge of auto theft, following arrest
on March 11, 1871. Fasulk was arrested on March 12 on charges
of soliciting a ride and possession of marihuana,

8 The named defendants included justices of the peace and judges
of amall-claims courts, who were authorized to hold preliminary
hearings in eriminal coses, and a group of law enforcement officera
with power to make arrests in Dade County. Gerstein was the only
tme who petitioned for certiorari,
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Rule Civ, Proe, 23 (b}(2), and held that the Fourth and
Fourteenth Amendments give all arrested persons charged
by information a right to & judicial hearing on the ques-
tion of probable cause. The Distriet Court ordered the
Dade County defendants to give the named plaintiffs an
immediate preliminary hearing to determine probable
cause for further detention.® It also ordered them to
submit & plan providing preliminary hearings in gll cases
instituted by information.

The defendants submitted a plan authored by Sheriff
E. Wilson Purdy, and the District Court adopted it with
modifications. The final order preseribed a detailed post=
arrest procedure. 336 F, Supp. 490. Upon arrest the
accused would be teken before & magistrate for a “first
appearance hearing." The magistrate would explain the
charges, advise the accused of his rights, appoint counsel
if he was indigent, and proceed with a probable cause
determination unless either the prosecutor or the accused
was unprepared. If either requested more time, the
magistrate would set the date for a “preliminary hearing,”
to be held within four days if the accused was in custody
and within 10 days if he had been released pending trial.
The order provided sanctions for failure to hold the hear-
ings at prescribed times, At the “preliminary hearing”
the accused would be entitled to counsel, and he would he
allowed to confront and cross-examine adverse witnesses,

® The Distriet Court correstly held that respondents’ claim {or
reliefl was not barred hy the equitable restrietions on federal inter-
vention in state prosscutions, Younger v. Harris, 401 T, 8, 37 (1071},
The injunction was not direeted at the state prosecutions as such,
but only at the legality of pretrial detemtion without & judicial hear-
ing, an issus that could not be raised in defense of the criminal
prosecution, The order to hold preliminary hearings could mnot
prejudice the conduct of trial on the merita, Bee Conover v. Monte-
muro, 477 F. 24 1073, 1082 (CAS 1973): ef, Perez v. Ledeimg, 401
U, 2 82 (1871); Stefanelli v. Mingrd, 342 U, 8, 117 {1551).
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to summon favorable witnesses, and to have a trangeript
made on request. If the magistrate found no probable
cause, the accused would be discharged. He then could
not be charged with the same offense by complaint or in-
formation, but only by indietment returned withm 30
days.

The Court of Appeals for the Fifth Circuit stayed the
Distriet Court's order pending appeal, but while the case
was awaiting decigion, the Dade County judiciary volun-
tarily adopted a similar procedure of its own. Upon
learning of this development, the Court of Appeals re-
manded the case for specific findings on the constitu-
tionality of the new Dade County aystem. Before the
District Court issued its findings, however, the Florida
Supreme Court amended the procedural rules governing
preliminary hearings statewide, and the parties agreed
that the District Court should direct ita inquiry to the
new rules rather than the Dade County procedures

Under the amended rules every arrested person must
be taken before a judicial officer within 24 hours. Fla.
Rule Crim. Proe, 3.180 (b). This “first appearance” is
gimilar to the “firat appearance hearing” ordered by the
Distriet Court in gll respects but the erueial one: the mag-
istrate does not make a determination of probable cause.
The rule amendments aleo changed the procedure for
preliminary hearings, restrieting them to felony charges
and codifving the rule that no hearings are available to
persons charged by information or indictment. Rule
3.131: cee In re Rule 8.131 (b), Florida Rules of Crim-
inal Procedure, 289 So. 2d 8 (Fla. 1974),

In a supplemental opinion the District Court held
that the amended rules had not answered the basic con-
stitutional objection, since & defendant charged by in-
formation still could be detained pending trial without
a judicial determination of probable cause. 355 F. Supp.
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1286. Reaffirming its original ruling, the Distriet Court
declared that the continuation of this practice was uncon-
stitutional.' The Court of Appeals affirmed, 483 F. 2d
778, modifying the Distriet Court’s decree in minor par-
ticulars and suggesting that the form of preliminary hear-
ing provided by the amended Florida rules would be ac-
ceptable, rs long as it was provided to all defendants in
custody pending trial. [d., at 785-780,

State Attorney Gerstein petitioned for review, ghd we
granted certiorari because of the importance of the issus.™
414 T, S, 1062, We affirm in part and reverse in part,

1 Although this ruling held a statewide “legislative rule™ unconsti-
tutional, it wee not outside the jurisdiction of a single judge by vir-
tue of 28 U. 8. C. § 2281, The original complaint did not psk for
an mjunction against enforcement of any state statute or legislative
rule of statewide application, sines the practice of denying prelim-
inary hearings to persona charged by information was then em-
bodied paly in judicial decisions, The District Court therefore had
jurisdiction to isue the initial injunection, and the Court of Appeals
had jursdiction over the sppeal. On remand, the constitutionality
of a state “statute” was drawn into question for the first time when
the eriminal rules were amended, The District Court's supplemental
opinion can fairly be read a8 a declaratory judgment that the
amended rules were unconstitutional; the imjunctive decree was never
gmended to incorporate that holding; and the opinion in the Court
of Appeals ls not inconslstent with the conelusion that the Distriet
Court did not enjoin enforcement of the statewide rule, #es 453 F,
2d, at T85-780. Accordingly, a distriet court of three judges wes not
requited for the issuance of this order. Bes Kennedy v. Mendozo-
Martinez, 372 7. B. 144, 1562-155 (1083); Flemming v. Neslor, 363
1. B. 603, 608008 (19407,

1 At orel argument counsel informed ue that the nemed respond.
entz have been comvieted. Their pretrizl detention therefore has
ended. This case belongs, however, to that narrow class of cases in
which the termination of & class representative’s claim does not moot
the claims of the unnamed members of the class. Bee Sozna v. Iowe,
~ 11, B. — (19875), Pretrial detention 18 by pature temporary,
sod it iz moat unlikely thet amy given individual could have hia
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II

Ag framed by the proceedings below, this case presents
two issues: whether a person arrested and held for trial
on an information is entitled to & judicial determination
of probable cause for detention, and if so, whether the
adversary hearing ordered by the Distriet Court and
approved by the Court of Appeals is required by the
Constitution, %

Both the standards and procedures for arrest and
detention have been derived from the Fourth Amend-
ment and ite common-law antecedents. See Cupp v.
Murphy, 412 U. 8, 281, 204205 (1873); Ex parie
Bollman, 8 U, 8. (4 Cranch) 76 (1807); Ex parte Bur-

constitutional claim decided on appeal before he is ither released or
convieted. The individual could nonetheless suffer repeated depiiva-
tions, and it is certain that other persons similarly situated wil be
detained under the sllegedly nneonstitutional procedures. The elaim,
in short, 15 one that i distinetly “capable of repetition, yet evading
raview,'”

At the time the ccroplaint was fled, the named reapondenis were
members of 2 dass of persana detnined without a judicial probable
cause determination, but the record does not indieste whether any
of thetn wete still in custody awaiting trial when the District Court
certified the class. Such & showing ordinarily would be required te
avoid mootness wder Sosns, But this case b s suitable exception
to that requirement. Bes Soama, supra, at — 0. 11; of, Rivera v.
Preeman, 483 F, 2d 1159, 1182-1183 (CAS 1072}, The length of pre-
trial custody cannot be sssertained at the outset, and it may be ended
ot any time by release on recognizance, dismiseal of the charges, or
s guilty plea, sa well g8 by acquittsl or conviction after trial. It js
by no menns tertain that any given individual, named a8 plaintiff,
would ba in pretrial custedy Joog enmough for a distriet judge to
certify the olass. Moreover, in this case the constant existence of
& class of persons suffering the deprivation is certain. The attorney
representing the named respondents is a public defender, mnd we cAn
anfely semume thet he has other dients with a continuing live interest
in the oage,
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ford, 7 U. 8. (3 Cranch)} 448 (1808), The standard for
arrest is probable ecause, defined in terms of facts and
circumnstances ‘‘sufficient to warrant a prudent man in
believing that the [suspect] had committed or was come
mitting an offense.” Beek v, Ohio, 379 U, B. 89, 91
(1964). See also Henry v. United States, 361 U, 8. 08
(1959) ; Brinegar v. United Stotes, 338 U, 8. 160, 175-178
{1040), This standard, like those for searches and seiz-
ures, represents a necessary accommodation between the
individual's right to liberty and the State's duty to con-
trol erime,

“These long-prevailing standards seek to safe-
guard citizens from rash and unreaszonable inter-
ferences with privacy and from unfounded charges
of crime. They also seek to give fair leeway for
enforeing the law in the community’s protection.
Because many situations which confront officers in
the course of executing their duties are more or less
ambiguous, room must be allowed for some mistakes
on their part. But the mistakes must be those of
reasonable men, acting on facts leading sensibly to
their conclusions of probability. The rule of prob-
able ecause is a practical, nontechnieal econception
affording the best compromise that has been found
for accommodating these often oppoging interests,
Requiring more would unduly hamper law enforce-
ment. To allow less would be to leave law-abiding
citizens at the mercy of the officers’ whim or eaprice.”
Brinegar v, United States, supra, at 176.

To implement the Fourth Amendment's protection
against unfounded mvasions of liberty and privacy, the
Court has required that the existence of probable cause
be decided by & neutral and detached magistrate when-
gver possible, The classic statement of this prineciple
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appears in Johnson v, United States, 333 U, 8. 10, 13-14
(1948):

“The point of the Fourth Amendment, which often
is not grasped by zealous officers, is not that it denies
law enforcement the support of the usual inferences
which reasonable men draw from evidence. Its pro-
tection eonsists in requiring that those inferences be
drawn by a neutral and detached magistrate instead
of being judged by the officer engaged in the often
competitive enterprise of ferreting out crime.”

See also Terry v. Ohio, 392 U. 8, 1, 20-22 (1568)."

Maximum protection of individual rights could be
assured by requiring & magistrate's review of the factual
justification prior to any arrest, but such a requirement
would constitute an intolerable handicap for legitimate
law enforcement. Thus, while the Court has expressed a
preference for the use of arrest warrants when feasible,
Beck v. Cthio, supra, at 98; Wong Sun v. United Stales,
371 U, 8. 471, 479482 (1963), it has never invalidated
an arreat supported by probable cause solely because the
officers failed to secure a warrant, See Ker v. California,
374 U, B, 23 (1963) ; Draper v, United States, 368 U, 8.
307 (185@) ; T'rupianc v, United States, 334 U, S. 609, 705
(1948) 3

2 We reiterated this principle in United States v, Unifed States
District Court, 407 T. B. 207 (1872). In terms that apply equally
to arrests, we desoribed the “wvery heart of the Fourth Amendment
directive” as a requirement that "where practical, a governmental
gearch and seizure should represemt both the efforts of the officer
to gather evidence of wrongful arts snd the judgment of the mag-
istrate that the collected evidence iz sufficient to justify invasion of &
ritizen's private premises or conversation” fId, at 3168. See also
Terry v. Ohio, 392 1. 8. 1, 20-22 (1088).

8 Angther papect of Trupiono wasz overruled in United Stotes v.
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Under this practical eompromise, a policeman’s on-the-
seene assessment of probable cause provides legal justifi-
eation for arresting a person suspected of erime, end for
a brief period of detention to take the administrative steps
incident to arrest, Omnce the suspect is in custody, how-
ever, the reasons that justify dispensing with the magis-
trate's neutral judgment evaporate. There no longer is
any danger that the suspect will escape or commit further
erimes while the police submit their evidencs to a magis-
trate, And, while the State's reasons for taking summary
rotion subeide, the suspect’s need for 4 neutral determing-
tion of probable cause increases significantly. The con-
sequences of prolonged detention may be more serious
than the interference cecasioned by arrest. Pretrial con-
finement may imperil the suspect’s job, interrupt his
source of income, and impair his family relationships,
fee R. Goldfarb, Ransom 32-81 (1865); L. Katz, Justice
Is the Clrime 51-62 {1872), Even pretrial release may he
accomipanied by burdensome conditions that effect a aig-
nificant restraint on liberty. Bes, e. g, 18 T, 8. C, § 3146
{8)(2), (63, When the stakes are this high, the detached
judgment of a neutral magistrate is essential if the Fourth
Amendment i3 te furnish meaningful protection from un-
founded interference with liberty. Accordingly, we hold
that the Fourth Amendment requires g judicial deter-
mination of probable cause as a prerequisite to extended
restraint on liberty following arreat.

This result has historiea] support in the common lgw

Rabinpwitz, 536 T, 8, 58 {1950), whick wes overruled in turn by
Chimel v. Californin, 305 U, 8. 752 (1983),

The isue of wartantless arrest that hes generated the most con-
troversy, and which remains unsettled, is whether and under what
circumstances an officer may enter a suspect's home to make s war-
rantless areest.  Hee Choolidpe v, New Hampshive, 403 T, 8, 443, 474~
4581 (1971); 4, at 510-513 o 1 {Waire, J., dissenting) ) Jones 7.
LUmited Stotes, 357 U, 8. 493, 499500 (1858],
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that has guided interpretation of the Fourth Amend-
ment, See Carroll v, United States, 267 U. 8. 132, 149
(1925). At common law it waa customary, if not obliga- -
tory, for an arrested perzon to be brought before a justice
of the peace shortly after arrest, 2 M, Hale, Pleas of the
Crown 77, 81, 95, 121 (1736) ; 2 W. Hawkins, Pleag of the
Crown 116-117 (4th ed. 1792). Bee also Kurtz v, Moffitt,
115 T7, 8, 487, 498400 (1885). The justice of the peace
would “examine” the prisoner and the witnesses to deter-
mine whether there was reason to believe the prisoner
had committed a crime. If there was, the suapect would
be committed to jail or bailed pending trial, If not, he
would be discharged from custody, 1 M. Hale, supra, at
583-586; 2 W. Hawkins, supra, at 116-118; 1 J. Stephen,
History of the Criminal Law of England 233 (1883).1°

W The prmery motivation for the requirement seema to have
been the penalty for allowing aw offender to escape, if he had in fact
committed the erime, and the fear of linbility for false imprisonment,
if he had not, But Hale alsg recogmized that & judicial warrant of
eonmitment, called a mit&imus, was required for more then hrief
detention,

"When & private person hath arrested a falon, or onme suspected
of felony, he moy detain him in custody till he can resgonably dis-
miss himeelf of kim i but with aa nouch speed as convepiantly he can,
he may do either of these things,

1. He may carry him to the common gaol, . . , but that is now
rarely dopa,

#%. He may deliver him to the constable of the vill, who may either
garry him te the common gagl, . . . or to a justice of peace to
be examined, and farther proceeded against as casze shall require. . | |

"3, Or he may carry himn immediately to any justica of peace of the
eonnty whers he is taken, who upon examigation may diacharge, bail,
or commit him; a8 the case shall require,

"And the bringing the offender sither by the constsble or privets
peraon to 8 justice of peace 1= most uswal and eafs, because 4 gaoler
will expect a Mittimus for his warrant of detaming.”
1M, Hale, supra, at 550-500.

18 The expmination of the prischer was nguisitorial, and the
witnesses were questioned outside the prisoner's presence, Although
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The initial determination of probable cause also could be
reviewed by higher courts on & writ of habeas corpus,
2 W, Hawkins, supra, at 112-115; 1 J, Stephen, supra, at
243; see Ex parte Bollman, 8 U. 8. (4 Cranch) 75, 97-
101 (1807). This practice furnished the model for
eriminal procedure in America immediately following the
edoption of the Fourth Amendment, see Ez parte Boll-
man, 8 U, 8. (4 Cranch) 75 (1807); ™ Ex parte Burford,
7 U. 8. (3 Cranch) 448 (1806) ; United States v. Hamilton,
3 T0. 8. (3 Dall,) 17 (1795), end there are indications that
the Framers of the Bill of Rights regarded it as a model
for a “reassonable” seizure, Ree Draper v. United States,
358 17. 8. 307, 317-320 (1959) (DaucLas, I, coneurring).’”

this method of proceeding was considered cuite harsh, 1 J, Btephen,
at 210-225 it was well established that the prisoner was entitled to be
discharged if the investigation turned up ineufficient evidence of his
guilt. [Id, at 233,

8 Tn Bz parte Bollman, two men charged in the Aaron Burr case
were committed following an examination in the circuit court of
the Diastrict of Columbia. They filed a petition for writ of habeas
eorpus in the Buprems Court, The Court, in sn opinion by Chisf
Justice Marshall, affirmed its jurisdiction to issue habeas corpus to
peraons in oustody by order of federal trial courts. Then, following
arguments on the Fourth Amendment requirement of probable canse,
the Court surveyed the evidence againgt the prisoners and held that
it did not establish probable cause that they were guilty of treason,
The prisoners were discharged.

WHee also N, Lasson, The History and Development of the
Fourth Amendment to the United Btates Constitution 15-16 [1937),
A gimilar procedure at common law, the warrant for recovery of
gtolen goods, i8 said to have furnished the model for a “resson-
ahle" search under the Fourth Amencdment, The victim was re-
quired to sppear before & justice of the peace and make an oath
of probable cause that his goods could be found in & particular plece,
After the warrant was executed, and the goods seized, the victim
and the alleged thief would appear hefore the justice of the peace
for & prompt determinstion of the cause for seizure of the goods
and detention of the thief. 2 M. Hele, supra, at 148-152; T. Tayior,
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Under the Florida procedures challenged here, a2 per-
son arrested without a warrant and charged by informa-
tion may be jailed or eubjected to other restraints pending
trial without any opportunity for & probable canse
determination.'* Petitioner defends this practice on the
ground that the prosecutor’s decision to file an mforma-
tion is itself a determination of probable canse that fur-
nishes sufficient reason to detain a defendant pending
trial, Although a conscientious deeision that the evi-
dence warrants prosecution affords a measure of protec-
tion against unfounded detention, we do not think
prosecutorial judgment standing alone meets the require-
ments of the Fourth Amendment, Indeed, we think the
Court's previous decisions compel disapproval of the
Florida procedure, In Albrecht v. United States, 273
U. 8 1, 5 (1927}, the Court held that an arrest warrant
issued solely upon a United States Attorney’s information
was invalid because the accompanying affidavits were de-
feetive, Although the Court's opinion did not explicitly
gtate that the prosecutor's official oath eould not furnish
probable cause, that conclusion was implicit in the judg-
ment that the arreet was illegal under the Fourth Amencd-
ment.* More recently, in Coolidge v. New Hampshire,

Twa Studies in Coostitutions! Interpretation 2435, 3840 (15608} ;
ses Boyd v. ['nited States, 116 T. 8. 816, 624-628 (1886).

1 & peraon prrested under a wareant wonld have received o priar
judicial determination of probable esuse, TUnder Fla. Rule Crim,
Proe. 3120, g warrant may be jssued upon a sworn oomplaint that
states facte showing that the svapect bhas committed a crime, The
magistrate mey alsp take testimony vnder ogth {o determine if there
ie ressonzble ground to believe the comaplaint i@ true.

1% By contreat, the Court hes held thet sn indigtrnent, "fair upon
its face,” and returned by & “properly constituted grand jury” con-
clumively determines the exietence of prabable eause and Tequires
issmence of an srreat werrant without further inquirr. Bz pora



73-477—0PINION

14 GERETEIN v. PUGH

403 U. 8. 443, 440453 (1971), the Court held that a
prosecutor’s responsibility to law enforecement is incon-
sistent with the constitutional role of & neutral and de-
tached magistrate. We reaffirmed that principle in Shad-
wick v. City of Tampa, 407 U. 8. 345 (1972), and held
that probable cause for the issuance of an arrest warrant
must be determined by someone independent of pelice
and prosecution, See also United Stotes v. United States
Distriet Court, 407 U, 8. 207, 317 (1972).* The reason
for this separation of functions was expressed by Justice
Frankfurter in a similar context:

“A democratic society, in which respect for the dig-
nity of all men is central, naturally guards against
the misuse of the law enforcement process. Zeal
in tracking down crime iz not in itself an assurance
of soberness of judgment, Disinterestedness in law
enforecement does not alone prevent disregard of cher-
ished liberties, FExperience has therefore counseled

Llnited States, 287 U. B, 241, 250 (1932), See also Giordenello v.
United States, 357 1. 8. 480, 487 (1058). The willingness to lot &
grand jury's judgment substitute for that of & neutral and detached
magistrate s attributable to the grand jury’s relationship to the
courte and ite historical role of protecting individuals from unjust
proeeeution, Hee Dlnited Stales v, Calondra, 414 U, B, 238, 342-346
(1074).

% The Court had eatlier reached a different result in Geompo v,
United States, 234 1. 8, 91 (1914}, a criminal appesl from the
Philippine Islands, Interpreting a statutory guarantes subetantially
identical to the Fourth Amendment, Act of July 1, 1802, ¢ 1368, § 5,
32 Stat. 693, the Court held that an arrest warrant could issue
solely upen & prosecutor’s information. The Court has sines held
that interpretation of & atatuiery guarantee applicable to the Philip-
pines is not conclumve for interpretation of a cognate provision in
the Federa] Comstitution, Gresn v, United States, 356 U, 8. 184,
194-188 (1057). Even if it were, the result reached in Ocompo
iy incompatible with the later haldings of Albrecht, Coolidge, and
Shadwick.
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that safeguards must be provided against the dan-
gers of the overzealous as well as the despotic. The
awfn! instruments of the eriminal law cannot be
entrusted to a gingle functionary, The complicated
process of criminal justice ia therefore divided into
differant parts, responsibility for which ia separately
vested in the various partieipants upon whom the
criminal law relies for its vindication,” MeVabb v,
United States, 318 U. 8. 332, 343 (1943),

In holding that the prosecutor’s assesament of probable
cause is not sufficient alone to justify restraint on liberty
pending trial, we do not imply that the aeccused is en-
titled to judicial oversight or review of the decision to
proseeuts. Instead, wo adhere to the Court's prior hold-
ing that a judicial hearing is not prerequisite to prosecu-
tion by information. Beck v. Washington, 369 U, S,
541, 545 (1062): Lem Woon v. Oregon, 220 1. 8. 586
(1913), Nor do we retreat from the established rule
that illegal arrest or detention does not void a subsequent
convietion. Frishie v. Colling, 342 T, B. 519 {1952):
Ker v. lllinois, 119 T. 8, 436 (1886). Thus, as the Courf,
of Appeals noted below, although a suspect who is
presently detained meay challenge the probable cause for
that confinement, a conviction will not be vacated
on the ground that the defendant was detained pending
trial without a determination of probable cause. 483
T, 2d, at 786-787, Compare Scarbrough v. Dutton, 383
F, 2d 8 (CA5 1968), with Brown v, Fauntleroy, — U, B,
App. D, C. —, 442 F, 24 838 (1971), and Caoley v. Stone,
— U, 8. App. D. C. — 414 F. 2d 1213 (1968).

It

Both the District Court and the Court of Appesls
held that the determination of probable cause must be
eccompanied by the full panoply of edversary safe-
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guarde—counsel, confrontation, ecross-examination, and
compulsory process for witnesses, A full preliminary
hearing of this sort ia modeled after the procedure used in
many States to determine whether the evidence justifies
going to trial under an information or presenting the
case to a grand jury. ‘Ses Coleman v, Alabama, 398 U, 8.
1 (1870); Y. Kamisar, W. LaFave & J, Isrnel, Modern
Criminal Procedure 957-967, 006-1000 (4th ed. 1974).
The standard of proof required of the prosecution is
usually referred to as "'probable cause,” but in some juris-
dictions it may approach a prima facie case of guilt.
A. L. I. Model Code of Pre-arraignment Procedure, Com-
mentary on Article 330, at 90-81 (Tent. Draft No. 5,
1072). When the hearing takes this form, adversary pro-
cedures are customarily employed, The importance of
the issue to both the State and the accused justifies the
presentation of witnesses and full exploration of their
testimony on cross-examination. This kind of hearing
alao requires appointment of eoungel for indigent defend-
ants. Coleman v. Alabama, supra. And, as the hearing
assumes inereaged importance and the procedures become
more complex, the likelhood that it can be held promptly
after arrest diminishes. Bee A, L, I. Model Code of Pre-
arraignment Procedure, supra, at 33-34.

These adversary safeguards are not essential for the
probable cause determination required by the Fourth
Amendment. The sole issue is whether there is probable
cause for detaining the arrested person pending further
proceedings, This issue can be determined relisbly with-
out an advergury hesring. The standard is the same
as that for arrest.* That standard—probable cause to

% Beeansa the standards are identical, ordinarily there I no need
for further investigation before the probable cauze determinetion can
bhe made, .

“Presumably, whomeyer the palice arrest they must arrest on ‘prob-
shla cayse” It is not the function of the polics ko arrest, ns it wers,
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believe the suspeet has committed a erime—traditionally
has been decided by s magistrate in a nonadversary pro-
ceeding on hearsay and written testimony, and the Court
has approved these informal modes of proof.

"Guilt in & eriminal csse must be proved beyond a
regsonable doubt and by evidence confined to that
which long experience in the common-law tradition,
to same extent embodied in the Constitution, has
crystallized into rules of evidence eonsistent with
that standard, These rules are historically grounded
rights of our system, developed to safeguard men
from dubious and unjust convictions, with resulting
forfeitures of life, liberty and property,

“In desling with probable cause, however, as the
very name implies, we deal with probabilities.
These are not technical; they are the factual and
practical considerations of everydey life on which
reasonable and prudent men, not legal technicians,
act. The standard of proof is acecordingly correla-
tive to what must be proved.” Brinegar v, United
States, 338 U, 8. 160, 174-175 (1949).

Ci. MeCray v. Hlinods, 386 17, 8, 300 (1967).

The use of an informal procedure is justified not only
by the lesser consequences of a probable cause deter-
mination but sleo by the nature of the determination
itzelf, It does not require the fine resolution of conflict-
ing evidence that a reasonable-doubt or even a prepond-
erance standard demands, and credibility determinations
are seldom eruecial in deeiding whether the evidence sup-
parte a reasonable belief in guilt, See F. Miller, Prosecu-

at large snd to use an interrogating process st police headguarters
m ordar to determine whom they should charge before & committing
magistrate on ‘proboble canse!® Mollery v, United Sigtes, 354
Y7, 8, 440, 456 (1087,
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tion: The Decision to Charge a SBuspeet with a Crime 64—
109 (1969).** This is not to say that confrontation and

erogs-examination might not enhance the relisbility of

probable cause determinations in some cases. In moat
cares, hawever, their value would be too slight te justify
holding, as a matter of constitutional principle, that these
formalities and safeguards desipned for trial must also be
employed in making the Fourth Amendment determina~
tion ciprubab%use.“

Because of its limited function and ita' nonadversary
charaeter, the probable cause determination ia not &
“eritical stage” in the prosecution that would require

# In Morrissey v, Brewer, 408 T, B. 471 (1972), and Gagron v.
Hcarpelli, 411 T. 8. 778 (1978), we held that & paroles or proba-
tioher mrrested prior to revocntion iz entitled to an informa] pre-
liminary hearing at the place of arreat, with same provision for live
testimony, 408 U, §, st 487; £11 T, 8, at 788, That prelominary
hearing, more than the probable cause determinstion required by
the Fourth Amendment, serves the purpose of gathering and pre-
gerving live testimony, sinee the final revoeation hearing frequently
18 held at eomae distance from the place where the violation accurred,
408 T, 8., at 485: 411 U, 8, at TB2-T83 n. 6. Moreover, revocation
proceedings may offer less protection from initisl error than the
mora formal eriminal procese, where violations are defined by statuta
and the prosecutor haz a professionn] duty not to charge a enspect
with crime unless he iz satisflad of probable causs. Bee ABA Code
of FProfessional Hesponsbility, DR 7-108 (A} {a prosecutor “shall
not mstitute or cause to be instituted crimingl charges when be knows
or it s shvioue that the chorges are not supported by probable
cuuse™}; ABA Btaodards Relating to the Adminjstration of Crim-
inal Justice, The Prosscution Function, 8% 1.1, 34, 3.8 (1874); Amer-
fean College of Trial Lawyers, Code of Trial Conduet, rule 4 {g)
{1872).

¥ Uriminal justice is alrendy overbyrdened by the volume of cases
and the complexities of our svstemy. The processing of misdemeanors,
in partiolny, and the estly stages of prosecdtion genemily are marked
by delays that can serionsly affoet the quality of justice. A copsti-
turiona! dorttine requiring adversary hearings for all persons detained
pending trial eould exscerbate the problem of pretrial delay.
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appointed counsel. The Court has identified as “eritical
stages” those pretrial procedures that would impair de-
fense on the merits if the accused is required to proceed
without couneel, Coleman v. Alabama, 399 T. 8, 1
(1070); United States v. Wade, 388 U, 8. 218, 228-227
(1967). In Coleman v. Alabama, where the Court held
that a preliminary hearing was a critical stage of an Ala-
bama prosecution, the majority and coneurring opinions
identified two critical factors that distinguish the Ala-
bama preliminary hearing from the probable cause deter-
mination required by the Fourth Amendment. First,
under Alabama law the function of the preliminary hear-
ing was to determine whether the evidence justified charg-
ing the suspect with an offense, A finding of no probable
cause could mean that he would not be tried at all. The
Fourth Amendment probable eause determination is ad-
dressed only to pretrial custody. To be sure, pretrial
custody may affect to some extent the defendant’s ability
to assizt in preparation of his defense, but this does not
present the high probability of substantial harm identi-
fied as controlling in Wade and Coleman, Becond, Ala-~
bama allowed the suspect to confront and cross-examine
prosecution witnessea at the preliminary hearing. The
Court noted that the suspect's defense on the merits could
be compromieed if he had no legal assistance for exploring
or preserving the witnesses' testimony. Thia considers-
tion does not apply when the prosecution is not required
to produce witnesses for cross-examination.

Although we conclude that the Constitution does not
require an adversary determination of probable cause, we
recognize that state systems of criminal procedure vary
widely. There is no single preferred pretrial procedure,
and the nature of the probable cause determination
usually will be shaped to aceord with a State's pretrial
procedure viewed as a whole. While we limi{ our hold-
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ing to the precise requirement of the Fourth Amend-
ment, we recognize the desirahbility of flexibility and ex-
perimentation by the States. It may be found desirable,
for example, to make the probable cause determination at
the suspect’s first appearance before a judicial officer™
see McNabb v, United Stafes, 318 U, 8. 332, 342-344
(1943), or the determination may be incorporated into
the procedure for setting bail or fixing other conditions
of pretrial release. In some States, existing procedures
may satisfy the requirement of the Fourth Amendment.
Others may require only minor adjustment, such as accel-
eration of existing preliminary hearings. Current
proposals for criminal procedure reform suggest other
ways of testing probable cause for detention. Whatever

¥ Beversl Htetes already suthorize o determination of probable
cause gt this stage or immedistely thereafter. Bes Colo, Rev. Sfatf,
§38-2-3 (1985 Bupp.); Hawaii Rev, Btat. § 7080 (5} (1968); Vt.
Rules Crim, Proc. 3 (b}, 6 (¢} (1974}, This Court has interpreted
the Federal Rules of Criminal Procedure to require a determination
of probeble cavse at the first appearance. Joben v, U'nited States,
381 T, B, 214, 218 (1985); Mollory v, United Stotes, 354 11, B. 449,
454 (1057).

# Under the Uniform FRules of Crimimal Proeedore (Proposed
Final Draft 1874}, a person arrested without a warrant is entitled,
“without unneceseary delsy,” to & first appearance before o magis-
trate and & determination that grounds exist for issuance of on arrest
wareant. The determination may be made on affidavites or testimony,
in the presence of the accused. Hule 311, Persone who remain m
custody for inebility to qualify for pretrial relesse are offered another
oppertunity for & probable canse determination at the detention hear-
ing, held no more than five dave after arreat. This 5 an adversary
hearing, gnd the parties mey summon withesses, but relighl- hearsay
wvidence may be considered.  Rule 344,

The A. L. I. Model Code of Prearraignment Procedure {Temnt,
Draft No. 5, 1972, and Tent, Draft No, 5A, 1873) ales provides a
firsl appearance, at which a warrantless arrest must be supported
by a reasonsbly detailed written statement of facts, §310, The
magistrate may make n determination of probable cavse to hold the
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procedure & State may adopt, it must provide o fair and
reliable determination of probable cause as a condition
for any significant pretrial restraint on liberty,* and this
determination must be made by a judicial officer either
before or promptly after arrest.”

aceused, but he is not regquired to do o and the gecused may request
an attorney for an “adjourned session™ of the fivst appearance to he
hald within 2 “court days” At that session, the magistrate makes
a determinafion of probeble cause wpon & combination of writtem
and live testimony:

“Tha arrested person may presemt written and testimonial evidence
and argoments for his discharge and the state may present addi-
tional written and testimonial evidence and arguments that there is
reasonable cause to believe that he hes committed the crome of
which he is accused, The state’s submision msy be made by means
of affidavits, and no witnesses ghall be required to appear unless the
court, in the light of the evidence and argumente submitted by the
parties, determimes that thers i a besa for hehieving that the appesr-
ance of one or more witnesses for whom the arrested person aesks
subpoenas might lead to & findmg that there 18 no ressonahble cavee.”
§3102 (2) (Tent, Diwaft No. BA, 1873).

# Bepanse the probable eniee determination is not & constitutional
prerequisite to the charging decision, it 1& required only for those
suaperts wha suffer restmuints on liberty other than the eondition
that they appear for trial. There are many kinde of pratrial releass
and many degrees of conditional Nberty. Hee 18 T. & C. § 3148,
ABA Btapdurds Relating to the Administration of Criminal Justice,
Frotrial Release §5.2 (I874] ; Uniform Rules of Criminal Procedurs,
Rule 241 (Froposed Fingl Draft 1074). We canoot define spe-
cifieally theee that would require a pror probable cause determina-
tion, but the key fsctor is significant restraint on Lberty
¥ In hy ooncurring opinion. poef, et — n, ——, Mp. JoeTice
supggests that the Court offers les proeedural protection
to & petson in jail than it requires it certnin civil cases. Here we
deal with the romplex procedures of 8 erimingl case and g thresheld
right pguarvanteed by the Fourth Amendment. The historiesl bass
of the probahle conse requirement 8 quite different from the rela-
tively recent application of variable procedural due procsss in debtar-
oreditor disputes snd termioation of government-rreated hepefits
Tha Fourth Amendment abg'waa taflored explicitly for the erimingl
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IV

We agree with the Court of Appeals that the Fourth
Amendment requires a timely judicial determination of
probsble cause as a prerequisite to detention, and we
accordingly affirm that much of the judgment. As we
do not agree that the Fourth Amendment requires the
adversary hearing outlined in the Distriet Court's decree,
we reverse in part and remand to the Court of Appeals
for further proceedings consistent with this opinion,

Tuseticr system, and its balatiee between ndividual and publie interests
glways has been thought to define the "process that iz due” for
selgires Of Person of Property in eriminn] egses.  Moreover, the
Fourth Amendment probable cavse determination is in fact anly the
first stoge of en clabarate wystern, umgque io jurizprocdence, destgned
52 .10 saferuard the righte of those aeccused of criminsl conduct. The
relatively smmplk civil procedures (e, g, prior interview with school
principal before suspension) presented in the cazes eited in the con
curring opimion ure innppozite and irrelevant in the whally different
context of the eriminal justice system.,

' 4 {1t would not be practicable to follow the further
Af,lol. 1 suggestion implicit in Mr., Justiee Stewart's concurring

gg nion that we leave for another day determination of
e procedural safeguards that are required in making
a probable cause determination umder the Fourth
Amendment. The judgment under review both declares

4 the right not to be 3 detained without a probable
cause determination and affirms the District Court's
order prescribin% an adversary hearing for the
implementation of that right. The circumstances of
the case thus require a decision on both 1ssues.
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The issue in this case is whether a person arrested
under & prosecutor’s informstion is constitutionally en-
titled to a judicial determination of probable cause for
pretrial restraint of liberty.

I

In March 1971 regpondents Pugh and Henderson were
arrested in Dade County, Florida. Each was charged
with several offenses under a prosecutor's information.?
Pugh was denied bail because one of the charges against
him ecarried & potential life sentence, and Henderson re-
mained in custody because he was unable to post a $4,600
bond.

! Respondent Pugh was arrested on March 3, 1871, On March 16
an information wae filed charging him with robbery, carrying a cop-
cewled wespon, and possession of a firearm during commission of a
falony. Respondent Henderson was arrested on Mareh 2, and charged
by information on March 19 with the offenses of breaking and
entering aod assmult and battery. The record does pot indicate
whethsr there Wiy an arrest warmant io either ease.
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In Florida, indictments are required only for prosecus
tion of capital offenses, Prosecutors may charge all other
erimes by information, without & prior prelimingry hear-
ing and without obtaining leave of court. Fla. Rule
Crim, Proc, 8.140 (a) ; State v. Hernandez, 217 So, 2d 100
(Fla. 1068); D1 Bona v. State, 121 So. 2d 192 (Fla. Ct.
App. 1960), At the time respondents were arrested, a
Florida rule seemed to authorize adversary preliminary
hearings to teat probable cauge for detention in all cases,
Fle. Rule Crim, Proe, 1,122 (amended 1972). But the
Florida courts had held that the filing of an information
foreclosed the suspect’s right to a preliminary hearing.
Bee Stale ex rel. Hardy v. Blount, 261 So. 2d 172 (Fla.
1972).* They had also held that habeas corpus could not
be used, except perhaps in exceptional eircumstances, to
test the probable cause for detention under an informae
tion, See Sullivan v. State ex rel. McCrory, 20 So. 2d
794, 797 (Fla. 1951). The only possible methods for ob-
taining a judicial determination of probable cause were a
special statute allowing a preliminary hearing after 30
days, Fla. Stat. Ann, § 807.045 (1973)," and arraignment,
which the District Court found was often delayed a month
or more after arrest. Pugh v, Rainwater, 332 F. Supp.
1107, 1110 (SD Fla. 1971).* Asaresult, a person charged

® Florida law also denies prelimmary hearings to personms confined
under indictment, see Sangares v. Handin, 2356 Bo. 24 729 (Fla. 1870}
Fla. Rule Crim. Proe, 3.131 {a), but that procedure s not challenged
in this caae. Bee n. 18, post, at 14

* Thie statute may have been constiusd to make the hearing per-
mimive metead of mendstery, Bee Evams v, Stefe, 197 So. 2d 323
(Fle, Ot, App. 1087); Fla. Op. Att'y Cen, 067-20 (1987). But ef.
Karz v, Overton, 242 8o, 2d 763 (Fla, Ct. App. 1971). It may also
have been muipersaded by the subsequent amendments to the rules of
ariminal procedure, In re Floridg Buwles of Criminal Procedure,
272 Bo. 24 65 (1972).

4The Florids rules do not suggest that the issue of probable
aause can be raised at arraighment, Fla. Rule Crim, Proo. 3.180, bug
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by information could be detained for a substantial period
kolely on the decision of a prosecutor,

Regpondents Pugh and Henderson filed & class action
againgt Dade County officiala in the Federal District
Court,” claiming a constitutional right to a judicial hear-
ing on the issue of probable cause and requesting declara-
tory and injunctive relief* Respondents Turner and
Faulk, also in custody under informations, subsequently
intervened,” Petitioner Gerstein, the State Attorney for
Dade County, was one of several defendants®

After an initial delay while the Florida legislature con.
sidered a bill that would have afforded preliminary hear-
ings to persons charged by information, the District Court
granted the relief sought. Pugh v. Rainwater, supra.
The court certified the case as a class action under Fed.

counsel for Petitioner represented at oral angument that arraign-
ment affords the suspect an opportunity to “attack the sufficlency of
the evidence to hold him.” Tr. of Oral Arg., Mar. 25 1974, at 17.
The Court of Appeals assumed, withoit deciding, that this wae true.
483 F, 24 778,781 n B,

®The complaint was framed under 42 U. 8. T § 1983, and juris-
dietion in the District Court was based on 28 U, 8, C. § 1343 (3).

¢ Respondents did not ask for release from state custody, even ns
an alternate remedy. They asked only that the state authorities be
ordered to give them m probable ceuse determination. This was
alap the only relief that the Distriet Court ordered for the nemed
respondents, 332 F, Supp, at 1115-11168. Because release was
neither asked nor ordered, the laweuit did not come within the class
of easea for which habeas corpus is the exclusive remedy. Preiser v,
Rodriguez, 411 T, B, 475 (1873) ; see Wolff v. McDonnell, 417 1. 8.
— — (1974).

T Turner was being held on & charge of suto theft, following arrest
on March 11, 1071, Faulk wae arrested on March 19 on charges
of soliviting a ride and possession of marihuana.

8 The nomed defendants included justices of the peace nnd judges
of mmall-glaime courts, who were authorized to hold preliminary
hearings in eriminal coases, snd n group of law enforcement officery
with power to make arreats in Dade County. Gerstein was the ooly
ane who petitioned for certiorari,
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Rule Civ, Proo. 23 {b)(2), and held that the Fourth and
Fourteenth Amendments give all arrested persons charged
by information a right to a judicial hearing on the gues-
tion of probable cause, The District Court ordered the
Dade County defendants to give the named plaintiffs an
immediate preliminary hearing to determine probable
cause for further detention® It also ordered them to
submit & plan providing preliminary hearings in all cases
ingtituted by information.

The defendants submitted a plan authored by Sheriff
E. Wilson Purdy, and the District Court adopted it with
modifications. The final order preseribed a detailed poat-
arrest procedure, 338 F. Supp. 480. Upon arrest the
accused would be taken before a magistrate for a “first
appearance hearing,” The magistrate would explain the
charges, advise the accused of his rights, appoint counsel
if he was indigent, and proceed with a probable cause
determination unlesa either the prosecutor or the accused
waa unprepared. If either requested more time, the
magiatrate would set the date for a “preliminary hearing,”
to be held within four days if the accused was in custody
and within 10 days if he had been released pending trial,
The order provided sanctions for failure to hold the hear-
ings at prescribed times. At the “preliminary hearing”
the accused would be entitled to counsel, and he would be
allowed to confront and eross-examine adverse witneases,

* The District Court correetly held that respondents’ daim for
reliei was not barred by the equitable restrictions on federal inter-
vantion in state prosecutions, Founger v. Harrie, 401 U, 5. 37 (10711
The injunction was npt directed at the state prosecotions as such,
but only at the legality of pretrial detention without a judicial hear-
mg, an issue that could not be raised in defenss of the criminal
prosecution. The order to hold preliminary hearings could not
prejudice the conduct of trial on the merits. See Conover v, Monte-
muro, 477 F. 24 1073, 1082 (CA3 1973); cf. Peras v. Ledeima, 401
U. B. B2 (1071); Stefanelli v. Minard, 342 10, 8, 117 (10561).
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to summan favorable witnesses, and to have a transeript
made on request. If the magistrate found no probable
cause, the sceused would be discharged, He then could
not, be charged with the sare offense by eomplaint or in-
formation, but only by indictment returned within 30
days,

The Court of Appeals for the Fifth Cireuit stayed the
Digtriet Court's order pending appeal, but while the case
was gwaiting decision, the Dade County judiciary volun-
tarily adopted a similar procedure of its own, Upon
learning of this development, the Court of Appesls re-
manded the case for specific findings on the constitu-
tionality of the new Dade County system, Before the
Distriet Court issued its findings, however, the Florida
Supreme Court amended the procedursl rules governing
preliminary hearings statewide, and the parties agreed
that the District Court ghould direct its inquiry to the
new rules rather than the Dade County procedures,

Under the amended rules every arrested person muat
be taken before g judicial officer within 24 hours. Fla.
Rule Crim. Proe. 3.130 {b). This “first appearance’ is
similar to the “firaf appearance hearing” ordered by the
Distriet Court in all respecta but the erucial one: the mag-
istrate does not meke a determination of probable ceuse,
The rule amendments also changed the procedure for
preliminary hearings, restricting them to felony charges
angd eodifying the rule that no hearings are available to
persons charged by information or indietment. Rule
3.131; see In re Rule 3.181 (b), Florida Rules of Crim-
ingl Procedure, 2849 Bo, 2d 3 (Fla. 1874),

In a suppiemental opinion the District Court held
that the amended rules had not anewered the basie con-
atitutional objeetion, sinee a defendant charged by in-
formation still ecould be detained pending trial without
& judicial determination of probable cause. 355 F. Supp.
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12868, Reaffirming its original ruling, the District Court
declared that the continuation of this practice was uncon~
stitutional,® The Court of Ap affirmed, 483 F. 2d
778, modifying the District Court's decree In minor par«
ticulars and suggesting that the form of preliminary hears
ing provided by the amended Florida rules would be ac=
ceptable, as long as it was provided to all defendants in
custody pending trial, [d., at 788-789,

State Attorney Gerstein petitioned for review, end we
granted certiorari because of the importance of the issue™
414 U, S, 1062, We affirm in part and reverse in part.

e Although this ruling held a statewide “legislative rule" unconsti-
tutional, it was not outside the jurisdiction of & sibgle judge by vir-
tue of 28 T, B. C, §2281. The original complaint did oot ask for
an injunction against enforcement of eny state statute or legizlative
rule of statewide application, aines the practice of demying prelim-
inary henrings to persons charged by Information wes them em-
bodied only in judicial decisions. The Distriet Court therefore had
juriediction to issue the initial injunction, and the Court of Appeals
had jurisdiction over the appeal, On remand, the constitutionality
of a state “statute’ wae drawm into question for the first tims when
the erimina) rules were aimended. The District Court's supplemental
opinion ean fairfly be read as & declaretory judgment that the
amended rules wera uneonetitutional: the mjunmctive decres was never
amended to incorporate that holding; and the opinion in the Court
of Appeale I not inconsintent with the conclusion that the Distriet
Clourt did not enjoin enforcement of the statewide rule. See 483 ¥,
2d, at TRE-T00. Accordingly, g district court of three judges was not
required for the {ssuance of this erder. Bee Hennedy v, Mendoso-
Martinez, 872 U, B, 144, 152-155 (1083); Flemming v. Neafor, 363
1. 8. 803, A0B-508 (1960),

12 At oral ergument counsel mformed us that the nemed respond-
ents have been comvietad. Their pretrial detention therefore has
ended. This rase belongs, however, to that narrow class of cases in
which the termination of a class representative's claim does not moot
the elaime of the unnamed members of the dlass, See Soma v. Jowa,
~— TJ. 8. — (1975), Pretrial detention is by nature temporary,
and it iz most unlikely that any given [ndividuad could have hjg

a-r'z.uu'fb r
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I

As framed by the proceedings below, this case presents
two imsues: whether a person arrested and held for trial
on an information is entitled to a judicial determination
of probable cause for detention, and if so, whether the
adversary hearing ordered by the Distriet Court and
approved by the Court of Appeals ig required by the
Constitution, A

Both the standards and procedures for arrest and
detention have been derived from the Fourth Amend-
ment and its common-law antecedents. See Cupp v.
Murphy, 412 T. 5. 201, 204-285 (1973); Ez parte
Bollman, 8 U, 8. (4 Cranch) 75 (1807); Ez parte Bur-

constitutional claim deecided on appeal before he ls either released or
convicted. The individua! could nonetheless suffer repeated depriva-
tiops, and it is certain that other persona similarly situated will be
detained under the allegedly unoonstitutional procedures. The elaim,
in short, i2 one that is distinetly “capeble of repetition, yet evading
review.”

At the time the complaint was filed, the named respondents were
members of a class of persons detained without s judicial probable
caupe determination, but the record does not indicate whether any
of them were still in costody awaitiog trial when the District Court
cortifind the class. Buch a showing crdinarily would be required to
avoid mootness under Scrng. But this case jz a suitable exception
to that requirement. See Soena, supra, 8t — n. 11; cf. Rivera v,
Freeman, 460 F. 2d 1150, 1182-1163 (CAD 1972). The length of pre-
trial custody cannot be pscertained ot the outset, and it may be epded
at goy time by release on recognizance, dismissal of the charges, or
& guilty plea, ss well a8 by acquittal or convietion after trial. It is
by no means certain that apy given individua), named as plaintiff,
would be in pretrinl eustody long enough for a district judge to
certify the clams. Moreover, in this caee the constant existence of
& class of persons suffering the deprivation ia certain. The sttorney
representing the named respondents is a publie defender, and we can
safely aasume that he has other cllents with & continting live intersst
in the case.



TA-4TF—OPINTON

2 QERSTEIN ». PUGH

ford, 7 U. B, (3 Cranch) 448 (1808). The standard for
arrest is probable cause, defined in terms of facts and
circumstances “sufficient to warrant & prudent man in
believing that the [suspect] had committed or wes com-
mitting an offense.” Beck v. Ohio, 372 U, 8. 89, 01
(1064). Bee also Henry v. United States, 361 U. 8. 98
(195%9) ; Brinegar v. United States, 338 U. B. 180, 175-176
(1049), This standard, like those for eearches and seiz-
ures, represents & necessary accommodation between the
individual'e right to liberty and the State's duty to con-
trol erime.

“These long-prevailing standards seek to safe-
guard citizens from rash and unreasonable inter-
ferences with privacy and from unfounded charges
of crime. They also seek to give fair leeway for
enforeing the law in the community’s protection.
Because many situations which confront officers in
the course of executing their duties are more er less
ambiguous, room must be allowed for some mistakes
on their part, But the mistakes must be those of
reasonsble men, acting on facts leading sensibly to
their eonclusions of probability. The rule of prob-
eble cause is a practical, nontechnical conception
affording the best compromise that has been found
for accommodating these often opposing interests.
Requiring more would unduly hamper law enforce-
ment. To allow lese would be to leave law-abiding
citizens at the mercy of the officere’ whim or caprice.”
Brinepar v. United States, supra, at 178,

To implement the Fourth Amendment’s protection
aganst unfounded invasions of liberty end privacy, the
Court has required that the existence of probable cause
be decided by a neutral and detached magistrate when-
ever possible, The classic statement of this principle
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appears in Johnson v, United States, 333 U. 8, 10, 13-14
(1948):
“The point of the Fourth Amendment, which often
18 not grasped by zealous officers, is not that it denies
law enforcement the support of the usual inferences
which reaszonable men draw from evidence. Its pro-
tection consists in requiring that those inferences be
drawn by a neutral and detached magistrate instead
of being judged by the officer engaged in the often
competitive enterprise of ferreting out crime,”

See also Terry v. Ghio, 382 U. 8. 1, 20-22 (1968)."*

. Maximum protection of individual rights eould be
assured by requiring & magistrate's review of the factual
justification prior to any arrest, but such a requirement
would constitute an intolerable handicap for legitimate
law enforcement. Thus, while the Court has expressed a
preference for the use of arrest warrants when feaaible,
Beek v, Ohio, supra, at 96; Wong Sun v. United Stotes,
371 U. 8, 471, 470482 (1063), it has never invalidated
an arrest supported by probable cause solely because the
officers failed to secure a warrant. Bee Ker v. California,
374 U. 8. 23 (1963): Draper v, United States, 358 U, B.
807 (1959) ; Trupians v, United States, 334 U. 8. 699, 705
(1948).**

1 We reiteruted this principle in United States v. United Stotes
Disirict Clouri, 407 T, 8. 207 (1072), In terms that apply squally
to arrests, we degcribed the “very heart of the Fourth Amendment
directive” ss a requirement that “where practical, 8 governmental
search and seisure should represent both the efforts of the officer
to gather evidence of wrongful acts and the judgment of the mag-
istrate that the collected evidence in aufficient to justify imvasion of &
citizen’s private premises gr cooversation.” JId, at 316, Bee also
Terry v. Chin, 392 U, 8. 1, 20-22 (1068),

18 Another sspect of Trupiono was overrulad in United States v.
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Under this practical comipromige, & policeman’s on-the-
scene assessment of probable cause provides legal justifis
cation for arresting a person suspected of erime, and for
a brief period of detention to take the administrative stepa
incident to srrest. Omnce the suspect is in custody, how-
ever, the reasons thet justify dispensing with the magis-
trate’s neutral judgment evaporate, Thera no longer is
any danger that the suspeet will escape or commit further
crimee while the police submit their evidence to a magis-
trate. And, while the State's rensons for taking summary
sotion subside, the suspect's need for & neutral determina-
tion of probable cause increases significantly. The con-
sequences of prolonged detention may be more serious
than the interference occasioned by arrest. Pretrial con-
finement may imperil the suspect’s job, interrupt his
source of income, and impair his family relationships,
Bee R. Goldfarb, Ransom 32-81 (1885) : L. Katz, Justice
Is the Crime 51-62 (1872). Ewven pretrial release may be
sccompanied by burdensome conditions that effect a sig-
nificant restraint on liberty. Bee, &, g., 18U, 8. C. § 3148
(a)(2), (5). When the stakes are this high, the detached
judgment of & neutral magistrate is essential if the Fourth
Amendment is te furnish meaningful protection from un-
founded interference with liberty. Accerdingly, we hold
that the Fourth Amendment requires a judicial deter-
mination of probable cause az & prerequisite to extended
restraint on liberty following arrest.

This result has historical support in the common law

Rabinowitz, 330 1. 8, 56 (1850), which was overruled in tum by
Chimel v, Colifornie, 3058 U, 8, T52 (1969),

The fesve of warrantlsas arrest that has genersted the most con-
troversy, and which remais unsettled, in whether and under what
giroumstanees an officer may enter a siispect’s home to make a war-
rantless arrest. Eee Coolidge v. New Hampshire, 403 1. 8. 443, 474~
481 (1971); 4d., at 510-512 n, 1 (Werms, J., dissenting); Jones 3.
Inited States, 357 U 8, 403, 400-500 (1043),
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thet has guided interpretation of the Fourth Amend-
ment, See Carroll v, United States, 267 U, 8, 132, 148
(1825). At common law it was customary, if not obliga~
tory, for an arrested person to be brought before a justice
of the peace shortly after arrest. 2 M. Hale, Pleas of the
Crown 77, 81, 05, 121 (1736) ; 2 W. Hawkins, Pleaa of the
Crown 116-117 (4th ed, 1792), Bee also Kurtz v. Moffitt,
115 U. 8. 487, 405400 (1885)."* The justice of the peace
would “examine” the prisoner and the witnesses to deter-
mine whether there waa reason to believe the prisoner
had committed a erime. If there was, the suspect would
be committed to jail or bailed pending trial. If not, he
would be discharged from custody. 1 M. Hale, supra, at
583-586; 2 W, Hawking, supra, at 118-118; 1 J, Stephen,
History of the Criminal Law of England 233 (1883)."

34 The primary motivation for the requirement seems to have
been the penalty for allowing an offender to escape, if he had in feot
committed the crime, and the fear of liability for false imprisenment,
if he had not. But Hale slso recogrized that & judicial warrant of
commmitment, called a méltimua, was required for more than brisf
detention,

“When a private person hath arrested m falon, or one suspected
of felony, he may detain him in custody til he can ressonsbly die-
mise himeelf of him; but with as much speed an convenicntiy he can,
he may do either of thess things.

%], He may carry him to the common gaol, . . . but that is now

rarely done.
“3 He may deliver him to the constable of the vill, who may either
carry him to the eommon gacl, . . ., or to & justloe of peace to

be examined, and farther proceeded agninst as case shall requira. . . .

“3, Or he mey carry him immediately to eny justice of peace of the
county where he in tsken, who upon examination may discharge, bail,
ar commit him, as the case shall require,

“And the bringing the offender sither by the constable or private
peraon to & justice of peace is most usus]l and aafe, because a gaoler
will expect & Mittimus for hiz werrant of detaining.”

1 M. Hale, supra, at 5805690,

1* The examiontion of the prisomer was inquisitorisl, and the

witnesses were questioned outaside the prisoner’s presence. Although
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The initial determination of probable cause also could ba
reviewed by higher courts on a writ of habear corpus.
2 W. Hawkins, stupra, st 112-115; 1 J. Stephen, supra, at
243; see Er parte Bollman, 8 U, 8. (4 Cranch) 75, 97-
101 (1807). This practice furnished the model for
eriminal procedure in America immediately following the
adoption of the Fourth Amendment, see Ex parte Boll-
man, 8 U, B, (4 Cranch) 75 (1807); * Ex parte Burford,
7 U, 8. (3 Cranch) 448 (1808) ; ['nited States v, Hamilton,
3 U, 8. (3Dall,) 17 (1705), and there are indications that
the Framers of the Bill of Rights regarded it ps a model
for a “reasonable” seizure. See Draper v, United States,
358 1. 8.307, 317320 (1950) (Doucras,J,, concurring),'”

this method of proceeding was considered quite harsh, 1 J. Stephen,
Et 219-225 it was well established that the prisoner was entitled to be
discharged if the mvestigation turned up josufficlent evidence of his
guilt, Id, at 233.

18 In Ez parts Bollman, two men chavged In the Asron Burr case
were committed following an examinatijon jn the cjrenit court of
the Distriet of Columbla, They filed a petition for writ of habess
corpus in the Buprems Court, Tha Court, in an opinjon by Chlef
-Juatice Marahall, affirmead itz jurisdiction to issue habeas corpus to
persans in custady by order of federal trial courts. Then, following
arguments on the Fourth Amsndment requirsment of probable canse,
the Court surveyed the svidence against the prisoners and held that
it did not establish probable cause that they were guilty of treasom,
The prisoners were discharged.

W HBeg aleo N. Lason, The History and Development of the
Fourth Amendment to the United States Constitution 15-18 (1087).
A smnilar procedure at common law, the warrant for recovery of
stolen goods, is eaid to have furnighed the model for a “ressen-
gble” mearch under the Fourth Amendment. The victim was re-
quired to appesr before a justice of the peace and make ap cuth
of probuble cause that his goods could be found in & particular place.
After the warrant was executed, and the goods seiged, the vietim
and the slleged thief would appear before the justics of the peace
for & prompt determination of the cawse for seizure of the goods
Bod detentjon of the thief, 2 M, Hale, supra, st 148-152; T, Tayior,
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B

Under the Florida procedures challenged here, a per-
son arrested without a warrant and charged by informa-
tion may be jailed or subjected to other restraints pending
trial without any opportunity for probable cause
determination.’”® Petitioner defends this practice on the
ground that the prosscutor's decision to file an informa-
tion is itself a determination of prabable cause that fur-
nishes sufficient reason to detain a defendant pending
trial, Although a conscientious decision that the evi-
dence warrants prosecution affords a messure of protec-
tion against unfounded detention, we dp not think
prosecutorial judgment standing alone meets the require-
ments of the Fourth Amendment, Indeed, we think the
Court’s previous decisions compel disapproval of the
Florida procedure. In Albrecht v, United States, 273
U. 8. 1, 5 (1927), the Court held that an arrest warrant
issued solely upon a United States Attorney’s information
was invalid because the accompanying affidavits were de-
fective. Although the Court's apinion did not explicitly
state that the prosecutor's official oath could not furnish
probable cause, that conclusion was implicit in the judg-
ment that the arrest waa illegal under the Fourth Amend-
ment.”* More recently, in Coolidge v. New Hampshire,

Two Studies in Constitutional Interpretation 24-26, 3940 (1989);
gee Boyd v, United States, 116 T, 8. 618, 626-629 (1886},

1€ A pervon arrested under o warrant would have received a prior
judicial determination of probable cause. Under Fla. Rule Crim.
Proa. 3120, n warrant may be jssued upon 8 zworn complaint that
states facts showipg that the suspect hes committed s crime. The
magistrate may also teke testimony under osth to determine if there
18 reasonable ground to believe the complaint ls true,

M Py contrast, the Court hes held that an indletment, “falr upon
its face,”" end returned by a “properly constituted grand jury” con.
clusively detormines the existence of probable cause and requires
inance of an arrest warrant without further inquiry, FEz parie
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403 1. 8. 443, 449453 (1071), the Court held that a
prosecutor's responsibility to law enforcement is incon«
gistent with the constitutional role of a neutral and de-
tached magistrate. We reaffirmed that prineiple in Shad-
wick v. City of Tampa, 407 U. 8. 345 (1972), and held
that probable cause for the issuance of an arrest warrant
must be determined by someone independent of police
and progecution. See also United States v, United States
Dristrict Court, 407 U, 8. 297, 317 (1972).® The reason
for this separation of functions was expressed by Justice
Frankfurter in a aimilar coantext:

“A democratic society, in which respect for the dig-
nity of all men is central, naturally guards against
the misuse of the law enforcement process. Zeal
in tracking down crime is not in itself an assurance
of soberness of judgment. Disinterestedness in law
enforcement doea not alone prevent disregard of cher-
ished liberties. Experience has therefore counseled

United States, 287 U. 8. 241, 250 {1032). Bes also Ghordenelle v.
United States, 357 T. 8. 480, 487 (1868). The willingness to let a
grand jury's judgment substitute for that of a neutral and detached
magistrate s attributable to the grand jury's relationship to the
courts and ita historical role of protecting individuals from unjust
proseqution. Ses United States v. Calandra, 414 T, 5. 238, 342-348
(1974).

30 The Court Lad earlier reached u different result in Ocampo v.
United Stotes, 234 U. B. 91 (1014), a criminal appeal from the
Fhilippine Islands. Interpreting a statutory guarantes substantially
identical to the Fourth Amendment, Act of July 1, 1002, ¢, 1380, § §,
32 Biat, 603, the Court held that an arrest warraot could issue
golely upon & prosscutor's informatiom. The Court hes gince held
that interpretation of a statutory guarsntes applicable to the Philips
pines is not conclusive for interpretation of a cognate provision i
the Federa]l Constitution, Greem v, ['nited Stafes, 365 T, 5. 184,
194-198 (18567. Even if it wers, tha result reached in Ocampo
is incompatible with the later holdings of Albrecki, Coclidge, and
Bhadwick,
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that safeguards must be provided against the dan-
gers of the overzealous s well as the despotic. The
awful instruments of the criminal law ecannot be
entrusted to a single functionary. The complicated
process of criminal jystice ia therefore divided into
different parts, responsibility for which is separately
vested in the various participants upon whom the
eriminal law relies for its vindication.” McNabb v.
United States, 318 U, 8, 332, 343 (1943).

In holding that the prosecutor’s assessment of probable
eause is not sufficient alone to justify restraint on liberty
pending trial, we do not imply that the accused is en-
titled to judicial oversight or review of the decision to
prosecute, Instead, we adhere to the Court’s prior hold-
ing that a judicial hearing is not prerequisite to prosecu-
tion by information. Beck v. Washington, 369 U. &
541, 545 (1062); Lem Woon v. Oregon, 220 U, 8. 586
(1913), Nor do we retreat from the established rule
that illegal arrest or detention does not void a subsequent
convietion, Frisbie v. Collins, 342 T. 8. 519 (1952);
Ker v. Hlinow, 119 T. 8, 436 (1886). Thus, as the Court
of Appeals noted below, although a suspect who is
presently detained may challenge the probable cause for
that confinement, & conviction will not be vacated
on the ground that the defendant was detained pending
trial without a determunation of probable cause. 483
F. 2d, at 786-787. Compare Scarbrough v. Dutton, 303
. 2d 6 (CA5 1968), with Brown v. Fauntleroy, — U. 8.
App.D.C.—, 42 F. 2d 838 (1971), end Cooley v. Stone,
— U. 8. App. D, C. —, 414 F. 2d 1213 (1969).

III

Both the Distriet Court and the Court of Appeals
held that the determination of probable cause must be
sccampanied -by the full paneply of adversary safe-
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guards—counsel, confrontation, cross-examingtion, and
compulsory process for witnesses. A full preliminary
hearing of this sort is modeled after the procedure used in
many States to determine whether the evidence justifies
going to trial under an information or presenting the
case to a grand jury, See Coleman v. Alabama, 300 U, 8.
1 (1970); Y. Kamisar, W. LaFave & J. Israel, Modern
Criminal Procedure 957-967, 996-1000 (4th ed. 1074).
The standard of proof required of the prosecution is
usually referred to as “probable cause,” but in some juris-
dictions it may approach a prima facie case of guilt.
A, L. 1. Moadel Code of Pre-arraignment Procedure, Com-
mentary on Artiele 330, at 90-81 (Tent. Draft No. 5,
1672). When the hearing takes this form, adversary pro-
cedures are custemarily employed. The importance of
the issue to both the State and the accused justifies the
presentation of witnesses and full exploration of their
testimony on cross-examination, This kind of hearing
aleo requires appointment of eounsel for indigent defend-
ants. Coleman v, Alabama, supra. And, as the hearing
assumes increased importance and the procedures become
more complex, the likelihood that it can be held promptly
after arrest diminishes, See A. L, T, Model Code of Pre-
arraignment Procedure, supra, at 33-54,

Thege adversary safeguards are not essential for the
probable cause determination required by the Fourth
Amendment. The sole issue is whether there iz probable
cause for detaining the arrested person pending further
proceedings., This issue can be determined rehiably with.-
out an adversary hearing, The standard i the same
as that for arrest.® That standard-—probable cause to

# Because the standards are identipal, ordinarily there i= fo need
for further investigation befors the probable cause determination can
be mads,

“Presumably, whomever the police arrest they must arrest on ‘prob-
ahble cause.” It is pot the function of the police to arrest, as it wers,
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believe the suspect has committed a erime—traditionally
has been decided by a magistrate in a nonadversary pro-
ceeding on hearsay and written testimony, and the Court
has approved these informal modes of proof.

“Guilt in & criminal case must be proved beyond a
reasonable doubt and by evidence confined to that
which long experience in the common-law tradition,
to some extent embodied in the Constitution, has
crystallized into rules of evidence consistent with
that standard. These rules are historically grounded
righte of our system, developed to safeguard men
from dubious and unjust econvictions, with resulting
forfeitures of life, liberty and property.

“In dealing with probahle cause, however, as the
very name implies, we deal with probabilities,
These are not technical; they are the factual and
practioal considerations of everyday life on which
reasonable and prudent men, not legal technicians,
act, The standard of proof is accordingly correla-
tive to what must be proved.” Brinegar v. United
States, 338 U, 8, 160, 174-175 (1949).

Cf. MeCray v. Illinois, 386 U. 8, 300 (1967).

The use of an informal procedure is justified not only
by the lesser consequences of a probable cause deter-
mination but also by the nature of the determination
itself. It does not require the fine resolution of conflict-
ing evidence that a reasonable-doubt or even a prepond-
erance standard demands, and credibility determinations
are seldom crucial in deciding whether the evidenee sup-
ports & reasonable belief in guilt, See F. Miller, Prosecu~

at large and to use an interrogating process at palice headquarters
in order to determine whom they should charge before a committing
mapgistrate on ‘probeble cause.!” Mallory v. United Stoles, 334
U, B. 449, 458 (1087).
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appointed counsel. The Court has identified as “critical
stages” those pretrial procedures that would impair de-
fense on the merits if the aceused is required to proceed
without counsel. Coleman v, Alabama, 309 T. 8 1
(1970); United States v. Wade, 388 U, S, 218, 226-227
(1967). In Coleman v. Alghama, where the Court held
that a preliminary hearing was & critical stage of an Ala-
bama prosecution, the majority and concurring opinions
identified two critical factors that distinguish the Ala-
bames preliminary hearing from the probable cause deter-
mination required by the Fourth Amendment. First,
under Alabama law the funetion of the preliminary hear-
ing waa to determine whether the evidence justified charg-
ing the suspect with an offense, A finding of no probable
eause could mean that he would not be tried at all. The
Fourth Amendment probable cause determination is ad-
dressed only to pretrial custody. To be sure, pretrial
custody may affect to some extent the defendant's ability
to assist in preparation of his defense, but this does not
present the high probability of substantial harm identi-
fied as controlling in Wade and Coleman, Second, Ala-
bams allowed the suspect to confront and cross-examine
prosecution withesses at the preliminary hearing. The
Court noted that the suspect’s defense on the merits could
be compromised if he had no legal sseistance for exploring
or preserving the witnesses' testimony. This considera~
tion does not apply when the prosecution is not required
to produce witnesses for cross-examination.

Although we conelude that the Constitution does not
require an adversary determination of probable cause, we
recognize that state systems of eriminal procedure vary
widely. There is no single preferred pretrial procedure,
and the nature of the probable cause determination
usually will be shaped to accord with a State's pretrial
pracedure viewed as & whele. While we limit our hold-
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ing to the precise requirement of the Fourth Amend-
ment, we recognize the desirability of flexibility and ex-
perimentation by the States. It may be found desirable,
for example, to make the probable cause determination at
the suspect's firat appearance before a judicial officer *
see McNabb v, United States, 318 U, B, 332, 342-344
(1043), or the determination mey be incorporated into
the procedure for setting bail or fixing other eonditions
of pretrial releaze. In some States, existing procedures
may satisfy the requirement of the Fourth Amendment.
Others may require only minor adjustment, such as accel-
eration of existing preliminary hearings. Current
proposals for eriminal procedure reform suggest other
ways of testing probable cause for detention.® Whatever

# Beveral Btates alrendy authorize s determination of probable
cguse at this stage or immediately therenfter. See Colo, Bev. Stat,
§30-2-3 (1965 Supp.}; Hawaii Rev, Stat, § 708-0 (5) (1963); Yi.
Rules Crim, Proe, 3 (b), & (¢) (1974), This Court has interpreted
the Federal Rules of Criminal Procedurs to require a determination
of probable cause gt the first appearnnce. Joben v, Unifed Stater,
381 U, 8, 214, 218 (1085); Mallory v. United Stotes, 854 U, B, 448,
454 (1857).

® UInder the Uniform Rules of Criminal Procedure (Propossd
Final Draft 1074), & person arrested without & warmant i entitled,
“writhout unnecessary delay.” to & first appearance before a magis-
trate and & determinetion that grounds exist for issuance of an arrest
warrant, The determination may be made on affidavite or testimony,
in the presence of the necused. TRule 311, Peraone who remain in
austody for inability to qualify for pretnal release are offered another
opportunity for & probable cause determination at the detention hear-
ing, held no more than five daves after arrest. This 1a an adversary
hearing, end the parties may summon witnesses, but relisble hearsay
evidence may be considered, Rule 344,

The A. L. L. Model Code of Pre-arraignment Procedurs (Tent.
Draft No, 5, 1972, end Tent. Diraft Na. 5A, 1873) also provides a
first appearance, gt which o warrantless srrest must be supported
by a remsonsbly detailed written statement of facts, §310, The
magiatrate may make a determination of probable cause to hold the
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procedure a State may adopt, it must provide a fair and
reliable determination of probable cause as a condition
for any significant pretrial restraint on liberty,™ and this
determination must be made by a judicial officer either
before or promptly after arrest.

aecnsed, but he is not required to do 8o and the accused may request
g0 attorney for pn “adjourned session” of the first appearance to be
held within 2 “court days” At that session, the magistrate makes
& determination of probable eause vpon = combination of written
and live teatimonmy:

"The arrested person may present written and testimomial evidence
and arguments for his discharge and the state mey present addi-
tions! written and testimonial evidenes and arguments that there is
reasonehle causa to believe that he has committed the erime of
which he iz accused. The state’s submission msy be made by mesns
of affidavits, and no witnesses shall be required to appear unless the
court, in the light of the evidence and arguments submitted by the
parties, determines that there is a bagis for believing that the appesr-
ance of one or more witnesses for whom the arrested person seeks
subpoenas might lead to & finding that there is no reasonable couse,”
§3102 (2) (Tent. Draft No. 54, 1873),

% Because the probghle cause determination is nat g constitutional
prerequisite to the charging decision, it is required only for those
guspects who suffer restrmints an liberty other than the condition
that they appesar for trial. There are many kinds of pretrial release
and many degrees of conditional Mberty. Hee 18 T, 8. C. § 3146,
ABA Btandards Relating to the Administration of Crimipnal Justice,
Pretrial Release § 52 (1974); Uniform Rules of Criminal Procedure,
Rule 34! (Proposed Final Draft 1974). We canonot define spe-
cifically thosa that would require a prior probable cause determina-
tiont, but the key factor is significant vestraint on liberty,

#In his concurring opinion, post, at — n, —, Mg, JusTiee
Brewarr objects to the Court's choice of the Fourth Amendment as
the rationale for decirion and suggests that the Court offers less pro-
cederal protection to & person in jaeil than it tequires in certain aivil
cases. Here we deal with the complex procedures of a criminal case
and a threshold right guaranteed by the Fourth Amendment, The
historical basis of the probable cause requirement iz quite different
from the relatively recent application of variable procedural dus
process in dehtor-creditor disputes and termination of government-
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IV

We agres with the Court of Appeals that the Fourth
Amendment requires a timely judicial determination of
probable cause ms 8 prerequisite to detention, and we
accordingly affirm that much of the judgment. As we
do not agree thaet the Fourth Amendment requirea the
adversary heering cutlined in the District Court’s decree,
we reverse in part and remand to the Court of Appeals
for further proceedings consistent with this opinion.

created benefite, The Fourth Amendment waa tailored explicitly for
the eriminal justice svstem, and it balance between individual and
public interasia alwave has been thought to define the “proecess that
is due” for seisures of person or property in eriminal cases, More-
over, the Foorth Amendment probable eguse determination & in fact
only the first stage of an elaborate svetem, unique in jurisprudence,
designed to safeguard the righte of those necused of eriminal conduet.
The relatively simple civil procedures (e, g., prior interview with
gehool principal before suspension) presented in the cases cited in
the concurring opinion are inapposite and irrelevant in the whelly
different context of the criminal justice svetem,

It would not be practicable to follow the further suggestion implieit
in Ma. Justics SrEwart's concupring opimion that we leave for
another day determination of the procedural safeguards that are
required in making & probable cause determination under the Fourth
Amendment, The judgment under review both declares the right
not to be detgined without a probable cause determination and
affirme the Distriet Court's order preseribing an adversary hearing
for the implementation of that right. The circumstances of the
raze thus require g decision on both issues,
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The issue in this case is whether a person arrested
under & prosecutor’s information is constitutionally en-
titled to a judicial determination of probable cause for
pretrial restraint of liberty.

I

In March 1971 respondents Pugh and Henderson were
arreated in Dade County, Florida, Each was charged
with several offenses under a prosecutor's information.'
Pugh was denied bail because one of the charges against
him carried & potential life sentence, and Henderson re-
mained in custody because he was unable to post a $4,5600
bond.

1 Respondent Pugh was arrestad on March 8, 1871, On March 16
an information was filed charging him with robbery, carrying a con-
cenled weapon, and possession of a Arearm during commission of 8
felony. Respondent Henderson was arrested on March 2, and changed
by information on March 19 with the cffenses of breaking and
ontering aod mnsssult and battery. The record does not indicate
whethar there was an arrest warrant in either ense.

247
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In Florida, indictments are required only for prosecu~
tion of capital offenses, Prosecutors may charge all other
erimes by information, without a prior preliminary hear-
ing and without obtaining leave of court. Fla. Rule
Crim, Proe. 3.140 (a) ; State v, Hernandez, 217 8o0. 2d 109
(Fla. 1968); Di Bora v, State, 121 So. 2d 192 (Fla, Ct.
App, 1060). At the time respondents were arrested, a
Florida rule seemed to authorize adversary preliminary
hearings to test probable cause for detention in all cases.
Fla. Rule Crim. Proc. 1.122 (amended 1972). But the
Florida courts had held that the filing of an information
foreclosad the suspect’s right to a preliminary hearing.
Bee State ez rel, Hardy v. Blount, 261 So, 2d 172 (Fla.
1672).2 They had also held that habeas corpus could not
be used, except perhaps in exceptional circumstances, to
test the probable cause for detention under an informa-
tion. Bee Sullivan v. State ex rel. McCrory, 29 So. 2d
794, 797 (Fla, 1951). The only possible methods for ob-
taining a judicial determination of probable cause were a
special statute allowing a preliminary hearing after 30
days, Fla. Stat. Ann, § 907.045 (1973)," and arraignment,
which the District Court found was often delayed a month
or more after arrest. Pugh v. Rainwater, 332 F. Supp.
1107, 1110 (8D Fla. 1871).* As a result, a person charged

* Florida law aleo denies preliminsry hearings to persons confined
under indictment, see Sangaree v. Homdin, 235 Bo. 24 720 (Fla. 19700 ;
Flg, Rule Crim. Proc. 3.131 (a), but that procedure is not challenged
in thia caze. See n. 10, post, at 14,

8 Thig statute may have been construed to make the hearing per-
misgive inatead of mandatory, Bee Fuvana v. Siale, 187 Ho. 2d 323
(Fla, Ct. App. 1087); Fla, Op. Att'y Gen, 067-20 (1967). But ol
Karz v, Overton, 240 Bo. 2d 703 (Fla, Ct. App. 1871), It may alsn
have been superseded by the subsequent amendments to the rules of
oriminal procedure. fr re Florids Rulea of Criminal Procedure,
272 Bo, 24 65 (1872),

“The Florids rules do not soggest that the issue of probable
cause can be ralsed at arraigoment, Fla. Rule Crim, Proc. 3180, bug
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by information could be detained for a substantial period
solely on the deeision of a prosecutor.

Respondents Pugh and Henderson filed a class action
against Dade County officials in the Federal District
Court," elaiming & congtitutional right to a judicial hear-
ing on the issue of probable cause and requesting declara-
tory and injunctive relief.* Reepondents Turner and
Faulk, aleo in custody under informations, subsequently
intervened.” Petitioner Gerstein, the State Attorney for
Dade County, was one of several defendants.’

After an initial delay while the Florida legislature con-
sidered a bill that would have afforded preliminary hear-
ings to persons charged by information, the District Court
granted the relief sought, Pugh v. Rainwater, supra.
The court certified the case as a class action under Fed.

counsel for Petitiomer represented at gral prgument that arraign-
ment affords the suspect an opportunity to “attack the sufficiency of
the svidenee to hold him." Tr, of Oral Arg, Mar, 25, 1874, at 17,
The Court of Appeals assumed, without deciding, that this was true.
483 F. 2d 778, 781 n. 8.

®The complaint was framed under 42 U. 8. C. § 1083, and juris-
diction in the District Court was based on 28 U, 8, C, §1343 (3},

® Respondents did not ask for releass from state custody, even as
an slternate remedy. They nsked only that the state authorities he
ordered to give them n probabla cause determination. This was
also the only rellef that the District Court ordered for the named
respondents, 332 F, Bupp., at 1115~1116. Because release was
neither naked nor ordered, the laweuit did not come within the clres
of cases far which habeas corpus is the exclusive remedy. Preiser v,
Rodrigues, 411 U, 8, 475 (1973) ; see Walff v. McDoxnell, 417 U, B.
—_— — (1974),

T Turner wes being held on a charge of auto theft, following arrest
on March 11, 1871, Fauik wae arrested on March 19 on charges
of aoliciting a ride and possession of marihuans.

# The named defendants included justices of the pence and judges
of small-claime eourts, who were amthorized to hold preliminary
tiearings in criminal emses, and & group of law enforecement officers
with power to make arrests in Dade County, Gerstein was the only
one who petitioned for certiorarl
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Rule Civ. Proc, 23 (b)(2), and held that the Fourth and
Fourteenth Amendments give all arrested persons charged
by information a right to a judicial hearing on the ques-
tion of probable cause, The Distriet Court ordered the
Dade County defendants to give the named plaintiffs an
immediate preliminary hearing to determine probable
cause for further detention." It also ordered them to
submit & plan providing preliminary hearings in all cases
instituted by information,

The defendants submitted a plan authored by Sheriff
E. Wilson Purdy, and the Distriet Court adopted it with
modifications. The final order prescribed a detailed post-
arrest procedure. 336 F, Supp. 490. Upon arrest the
accuged would be taken before a magistrate for a “firat
appearance hearing,” 'The magistrate would explain the
charges, advise the aceused of his rights, appoint counsel
if he was indigent, and proceed with a probable cause
determination unless either the prosecutor or the accused
was unprepared. If either requested more time, the
magistrate would set the date for a “preliminary hearing,”
to be held within four days if the acensed was in custody
and within 10 daya if he had been released pending trial.
The order provided sanctions for failure to hold the hear-
ings at prescribed times, At the “preliminary hearing”
the accused would be entitled to counsel, and he would be
allowed to confront and cross-examine adverse witnesses,

#The THatrict Court correetly held that respondents’ claim for
relief was not barred by the equitable restrictions on feders] inter-
vention in etate prosecutions, Younger v, Harris, 401 T, B, 37 (1071},
The injunction was not directed ot the state prosecutions as sach,
but only at the legality of pretrial detention without & judicis] hear-
mg, an imsue that eculd not be ramed m defenss of the eriminal
prosecution, The order to hold preliminary hearings could not
prejudics the conduct of trial om the merits. See Conover v, Monte.
muro, 477 F. 24 1073, 1082 (CA3 1978); of. Perez v, Ledesma, 401
U. B, 582 (1971); Stefancll v. Minard, 342 U, B 117 (1951).
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to summon favorable witnesses, and to have a transeript
made on request, If the megistrate found no probable
cause, the accused would be discharged. He then could
hot be charged with the same offense by complaint or in-
formation, but only by indictment returned within 30
days.

The Court of Appeals for the Fifth Circuit stayed the
Diatrict Court’s order pending appeal, but while the case
waa gwaiting decision, the Dade County judiciary volun-
tarily adopted a mimilar procedure of its cwn. Upon
learning of this development, the Court of Appeals re-
manded the case for specific findings on the constitu-
tionality of the new Dade County system, Before the
Digtriet Court issued ite findinge, however, the Florida
Supreme Court amended the procedural rules governing
preliminary hearings statewide, and the parties agreed
that the District Court should direct its inquiry to the
new rules rather than the Dade County procedures.

Under the amended rules every arrested person must
be taken before a judieial officer within 24 hours. Fla.
Rule Crim. Proe. 3.130 (b). Tﬁ_ia “firgt appearance” is
similar to the “firef appearance hearing” ordered by the
Distriet Court in all respeets but the crucial one: the mag-
fatrate does not make & determination of probable esuse.
The rule amendments also changed the procedure for
preliminary hearings, restricting them to felony charges
and codifying the rule that no hearings are available to
persons charged by information or indictment. Rule
3.131; see In re Rule 3.131 (b), Florida Rules of Crim-
inal Procedure, 289 80, 2d 3 (Fla. 1674).

In p suppiemental opinion the District Court held
that the amended rules had not answered the basic zon-
stitutional objection, since a defendant charged by in-
formation gtill could be detained pending trial without
¢ judicial determination of probeble cause, 355 F. Supp,
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1286, Reaffirming its original ruling, the Distriet Courd
declared that the continuation of this practice was uncon-
stitutional® The Court of Appeals affirmed, 483 F. 2d
778, modifying the District Court's decree in minor par~
ticulars and suggesting that the form of preliminary hears
ing provided by the amended Florida rules would be ace
ceptable, as long as it was provided to ell defendants in
custody pending trial. Id., at 788-789,

State Attorney Gerstein petitioned for review, and we
granted certiorari beeause of the importance of the issue,
414 U, B, 1062, We affirm in part and reverse in part,

1 Although this ruling held a statewide “legislative rule” unconsti-
tutional, it was not outside the juriediction of a single judge by vir-
tus of 28 70, 8, C. §2281. The original complaint did not aek for
&n injunction against enforcement of any state statute or legislative
rule of statewide application, since the practice of denying prelim-
inary hesrings to persons charged by information wae then em-
bodied only in judicial decisions. The Dietrict Court therefore had
jurisdiction to jssue the imitial mjunction; and the Court of Appeals
had jurisdiction over the appesl. On remand, the constitutionslity
of & state “statute” was drawn Into question for the first {ime when
the eriminal rules were amended, The Digtrict Cotrt's supplemental
opinion can fairly be read ss a declaystory judgment that ¢he
amended rules were uneonstitutional; the injumctive decres was never
amended to incorporate that heldmg; and the opinion fo the Court
of Appeals §8 not inconsistent with the conclusion thet the Distriet
Clourt did not enjoin enforcement of tha statewide rule, Be= 483 T,
2d, at 788-790. Aceordingly, s district court of three judges was not
required for the issuames of this order. Spa Kennedy v, Mendosa-
Mortinez, 972 U. 8. 144, 152-155 (1863); Flemming v. Nestor, 353
11, B. 803, 806-608 (12603,

¥ At oral argument counsel informed us that the named respopd-
gnts have bheen convicted. Thefr pretrial detemtion thersfore hes
ended. This case belongs, however, to that narrow class of cases in
which the termination of & class representative’s claim does not moot
the daims of the unpemed members of the class. Bee Sosna v. Towa,
— 10 8. — (1875), Pretrial detention i= by mature temporary,
gnd it 15 most uollkely that any glven individual could have hip

|



T3411—OPINION

GERSTEIN v. FCGH 7

I

As framed by the proceedings below, this case presents
two issues: whether & person arrested and held for trial
on an information is entitled to a judicial determination
of probable cause for detention, and if so, whether the
adversary hearing ordered by the Distriet Court and
approved by the Court of Appeals iz required by the
Constitution, A

Both the standards and proecedures for arrest and
detention have heen derived from the Fourth Amend-
ment and its common-law antecedents. Bee Cupp V.
Murphy, 412 U, 8. 201, 204-205 (1973); Ez parte
Bollman, 8 U, 8. (4 Cranch) 75 (1807); Ex parte Bur-

conatitutional edlaim decided on appesl before he is either released or
convicted. The individual could nonethefess suffer repented depriva-
tions, and it ie certain that other persons similarly situated will be
detained under the allegedly unconstitutional procedures. The elaim,
in short, 38 one that is distinetly “capable of repetition, yet evading
review."

At the time the complaint was filed, the named respondents were
members of & class of persons detainad without a judicial probable
caupe determination, but the record does not indicate whether any
of them were still in eustody awaiting trial when the District Court
certified the class. Such a showing ordinarily would be required to
avaoid moottess under Sosna. But this case is & suitable excaption
to that requirement. Bee Sceme, supra, st — n, 115 of, Rivera v.
Freeman, 460 F. 2d 1150, 1182-1183 (CAS 1872). The length of pre-
trial custody cannot be aseertained nt the outeet, and it may be ended
at any timse by releass on recognizance, dismizsa] of the charges, or
a guilty pleu, ss well as by ascquittal or canviction after trisl. It is
by no toeans cerisin that any given individusl, named as plaintiff,
would be in pretrial enstodv long encugh for a distriet judge to
certify the elass. Moreover, in this case the constant existenea of
& olass of persons suffering the deprivation s certain. The attorney
representing the named respondents is & public defender, and we can
gafely sssume that he has other clients with g continuing live interpsg
in the case.
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ford, 7 U, 8. (3 Cranch) 448 (1808). The standard for
arrest is probable cause, defined in terms of facts and
gircumstances “gufficient to warrant a prudent man in
believing that the [suspect] had committed or was com-
mitting an offense.” Beck v. QOhio, 379 U, B, 88, 91
(1964). See also Henry v. United States, 361 U. 8. 98
(1959) ; Brinegar v. United States, 338 T. 8. 160, 175-176
(1048). This standard, like those for searches and seiz-
ures, represents g necessary accommodation between the
individual’s right to liberty ang the State's duty to con-
trol erime.

“These long-prevailing standards seek to safe-
guard citizens from rash and unreasonable inter-
ferences with privaey and from unfounded charges
of erime, They also seek to give fair leeway for
enforcing the law in the opmmunity’s protection.
Because many situstions which confront officers in
the course of executing their duties are more or less
ambiguous, room must be allowed for some mistakes
on their part. But the mistakes must be those of
reasonable men, acting on facts leading sensibly to
their eonelusions of probebility. The rule of prob-
sble cause is a practical, nontechnieal conception
affording the best compromise that has been found
for accommodating these often opposing interests.
Requiring more would unduly hamper law enforce-
ment. To allow less would be to leave law-abiding
eitizens at the merey of the officers’ whim or eaprice.”
Brinegar v, United States, supra, at 176,

To implement the Fourth Amendment's protection
ngeingt unfounded invasions of liberty and privacy, the
Court has required that the existence of probable cause
be decided by & neutral and detached magistrate when-
gver possible, The classic statement of this principle
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appears in Johnson v, Uniled States, 333 U. 8. 10, 13-14
(1948):

“The point of the Fourth Amendment, which often
is not grasped by zealops officers, is not that it denies
law enforcement the support of the usual inferences
which reasonable men draw from evidence. Its pro-
tection consists in requiring that those inferences be
drawn by a neutral and detached magistrate instead
of being judged by the officer engaged in the often
competitive enterprise of ferreting out crime.”

See also Terry v. Qhip, 302 U. 8. ], 20-22 (1068).

Maximum protection of individual rights could be
psgured by requiring a magistrate's review of the factual
justification prior to any arrest, but such a requirement
would constitute an intolerable handicap for legitimate
law enfarcement, Thus, while the Court has expressed a
preference for the use of arrest warrants when feasible,
Beck v. Ohio, supra, at 96; Wong Sun v. United States,
371 U. 8. 471, 470-482 (1063), it has never invalidated
an arrest supported by probable cause solely because the
aofficers failed to secure @ warrant. See Ker v. Californa,
374 U. 8. 23 (1063) ; Draper v. United States, 358 U, B,
307 (1959) ; Trupianc v. United Stqtes, 334 U, 8. 698, 705
(1D48).2

33 We reiteruted this principle in Unjted States v. United Stater
Dhgtrict Court, 407 T, B. 207 (1072), In terms that apply aqually
to arrests, we desoribed the Mvery heart of the Fourth Amendment
directive™ as a requiroroent that “where practical, a governmental
search and eeisure should represent both the efforts of the officer
to gather evidence of wrongful acts and the judgment of the mag-
Istrate that the collected evidence iz sufficient to justify mvasion of &
citizen's private premises orf conversation.” JId, at 316. Bee also
Terry v. Ohio, 302 U, B. 1, 20-22 (1988),

1 Another gspect of Trupiono was overruled in United States v,
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Under thia practical compromise, 8 policeman’s on-thes
pcene assessment of probable cause provides legsl juetifis
eation for arresting a person suspegted of crime, and for
& brief period of detention to take the administrative steps
incident to arrest. Once the suspect is in custody, how-
ever, the reasons that justify dispensing with the magis-
trate's neutral judgment evaporate. There no longer is
any danger that the suspect will escape or commit further
erimes while the police submit their evidence to & magia=
trate. And, while the State’s reasons for taking summary
action subside, the suspect’s need for a neutral determine-~
tion of probable cause inoreases mignificantly. The con-
sequences of prolonged detention may be more serious
than the interference occasioned by arrest. Pretrial con-
finement may imperil the suspect’s job, interrupt his
source of income, gnd impair his family relationships,
Bee R. Goldfarb, Ransom 32-81 (1965) ; L. Kata, Justice
Is the Crime 51-62 (1872). Even pretrial releasa may be
accompanied by burdensome conditions that effect & sig-
nificant restraint on liberty, See, e, g., 18 U, 8, C. § 3146
(a)(2), (5). When the stakes are this high, the detached
judgment of a neutral magistrate is essential if the Fourth
Amendment is to furnish meaningful protection from un-
founded interference with liberty. Accerdingly, we hold
that the Fourth Amendment requires a judicial deter-
mination of probable rause as a prerequisite to extended
restraint on liberty following arrest.

This result has historical support in the common law

Rabiroudtz, 338 U, 8, 58 {19503, which wns overruled n turn by
Chimel v. Californig, 395 11, B, 752 (1849).

The imsue of warrantless arrest that has generated the most con-
troversy, and which remaine unsettled, 18 whether and under what
ciroumstanees an officer may enter a suspect’s home to make a war-
rantless arrest. Bee Coolidge v. New Hompehire, 403 7. 8, 443, 474~
481 (1071); id, at 510-612 n. 1 (Wrrre, J., dissenting); Joner %.
Linited Btates, 357 U B, 483, 499-500 (1858).
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thst has guided interpretation of the Fourth Amend-
ment. See Carnell v. United Stafes, 267 1. 8. 132, 149
(1925). At common law it was qustomary, if not obliga-
tary, for an arrested person to be brought before a justice
of the peace shortly after arrest. 2 M. Hale, Pleas of the
Crown 77, 81, 95, 121 (1738); 2 W. ﬁiwk.iﬁs, Pleas of the
Crown 116-117 (4th ed. 1702). See'also Kurtz v, Moffitt,
115 1J. B. 487, 408400 (1885)."* The justipe of the peace
would “examine” the prisoner and the witnesses to deter-
mine whether there was reason to beljeve the prisoner
bad committed a crime. If there was, the suspect would
be committed to jeil or bailed pending trial. If not, he
would be discharged from custody. 1 M. Hale, supra, at
583-586; 2 W, Hawkins, supra, at 116-119; 1 J. Stephen,
History of the Criminal Law of England 233 (1883).**

™ The primery motivation for the requirement seems to have
been the penalty for allowing an offender to escape, if he hed in fact
committed the orime, and the fear of lighility for false imprisanment,
if he had pot. But Hale also recognized that a judicisl warrant of
commitment, called a mittimus, was required for more than brief
detention.

“When a private perssn hath arrested s felon, or ome mupeated
of felony, he may detain him in custody till he ean ressonably dis-
miss himeelf of him; but with as much speed rs conveniently he eun,
he may do either of these things,

“1. He may carry him to the comwpon gacl, . . . byt that & now
rarely done,

“2. He may deliver him to the constable of the vill, who may either
carry him to the common gacl, . . ., or to 8 justice of peace to
be examined, and farther proceeded agninat as case shall require. . , .

“8. Or he may carry him immediately to any justice of peace of the
county where he i= tpken, who upon examination mey discharge, bail,
or cornmit him, as the case shall require,

“And the bringing the offender either by the conitable or private
person to o justice of peace is moat usisl 'and safe, becanse a gaoler
will expect a Mitiimur for his warmant of detaining.”

! M, Hale, supra, at 580-500,

5 The examination of the prisoner was inquisitoriz], and the

witnessea were questioned outside the prisoner’s presepes.  Although
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The initial determination of probable cause also could b
reviewed by higher courts on a writ of habeas corpus.
2 W. Hawkins, supra, at 112-115; 1 J. Btephen, supra, at
243; wee Ex parte Bollman, 8 U, 8. (4 Cranch) 75, 07-
101 (1807), This practice furnished the model for
eriminga] procedure in Ameries immediately following the
adoption of the Fourth Amendment, see Fr parte Boll-
man, 8 U, B. (4 Cranch) 75 (1807); ** Ex parte Burford,
7 U. 8. (3 Cranch) 448 (1808) ; Unzted States v. Hamilton,
8 U. 8. (3 Dall.) 17 (1795), and there are indications that
the Framers of the Bill of Rights regarded it as & model
for a “ressonable” seizure. See Draper v. United States,
358 U.8.307, 317-320 (1959) (Dovaras, J., concurring).*”

this method of proceeding was considered quite hargh, 1 I. Staphen,
at 210-225, it was well satablished that the prisoner was entitled to be
discharged if the investigation turmed up insufficient evidence of his
guilt, Id., at 233, '

1% In Ex parte Bollman, two men charged in the Aaron Burr case
wers committed following an examination n the efrcult court of
the Distriet of Columbjs, They filsd & petition for writ of habeas
corpus in the Suprems Court, The Court, in an opinion by Chisf
Justice Marshall, affirmed its jurisdiction to ‘issue habeas corpus to
persons in custody by order of federal trial courts, Then, fallowing
arguments on tha Fourth Amendment requirement of probable causs,
the Court surveved the evidence agaimst the prisoners and held that
§t did pot establish probable cavse thet they were guilty of treasom,
The prisoners were discharged.

1" 8ge plao N, Lasson, The History and Development of the
Fourth Amendment to the United States Constitution 15-18 (1937).
A similar procedure at common law, the werrant for recovery of
stolen goods, is ssdd to heve furpished the model for a “reason-
ahle” search under the Fourth Amendment. The victim wes re-
quired to appear before & fustice of the peace and make am oath
of probuhle cause that his goods could be found in a particular place,
After the warrant was executed, and the goods seiwed, the vietim
and tha alleged thief would appear before the justice of the peace
for a ptompt determination of the cause for seisure of the goods
enl detention of the thief. 2 M, Hale, supra, at 149-152; T, Taylor,
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B

Under the Florida procedures challenged here, a per-
son arrested without a warrant and charged by informa-
tion may be jailed or subjected to other restraints pending
trial without any opportunity for s probable cause
determingation.’ Petitioner defends this practice on the
ground that the prosecutor’s decision to file an informa-
tion is itself a determination of probable eause that fur-
nighes sufficient reason to detain a defendant pending
trial. Although a conscientious danilliun that the evi-
dence warrants prosecution affords a measure of protec-
tion against unfounded detention, we dp not think
prosecutorial judgment standing alone meets the require-
ments of the Fourth Amendment. Indeed, we think the
Court’s previous decisions compel disapproval of the
Florida procedure. In Albrecht v. ['nited States, 273
U. 8. 1, 6 (1927), the Court held that an arrest warrant
issued solely upon a United States Attorney's information
was invalid beeause the accompanying sffidavits were de-
fective. Although the Court's apinioh did not explicitly
state that the prosecutor’s official oath could not furnish
probable cause, that conglugion was implicit in the judg-
ment, that the arrest was illegal under the Fourth Amend-
ment.” More recently, in Coolidge v. New Hampshire,

Two Studies in Constitutional Tnterpretation 24-25, 3940 (1989);
gen PBoyd v, United Bilates, 118 U, B, 816, 620-420 (1886).

1B A person srrested under s warrant would have received a prior
judicial determination of probeble capse. Under Fla. Bule Crim.
Proc. 3.120, & warront may be lssued upon s sworn complaint that
gtates facts chowing that the suspect hae committed a crime. The
magistrate may alen take testimony under oath to defermine if there
is reasonable ground to believe the complaint is true.

1 By contrast, the Court has held that an indlotment, "fair upon
its face," and returned by a “properly comstituted grand jury" eon-
clusively determines the existence of probabls canse and requires
ismuance of an srrest warrant without further inquiry. Ez parte
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403 U, 5. 443, 440-453 (1971), the Court held that a
prosecutor's responsibility to law enforcement is incons
gistent with the constitutional role of a neutral and de~
tached magistrate. We reaffirmed that principle in Shad-
wick v. City of Tampa, 407 U, B. 345 (1972), and held
that probable cause for the issuance of an arreat warrant
must be determined by someone independent of police
and prosecution. See also United States v. United Statles
District Court, 407 U, 8. 207, 317 (1972).* The resson
for this separation of functions was expressed by Justice
Frankfurter in a similar eontext:

“A demoecratic society, in which respect for the dig-
nity of all men is central, naturally guards against
the misuse of the law enforcement process. Zeal
in tracking down crime is not in iteelf an assurance
of sobernese of judgment, Disinterestedness in law
enforeement does not alone prevent disregard of cher-
ished liberties. Experience has therefore counszeled

United Stotes, 287 U. 8. 241, 260 {1032). Bes aleo Giordencllo v,
United States, 357 T, 5. 430, 487 (1958), The willingoess to let a
grand jury's judgment suhstitute for that of a neutral and dstached
magistrate s attributable to the grand jury’s relationship to the
courts snd its historical role of protecting individuals from unjust
progecution. See [nited Stater v, Calandra, 414 U, 8, 338, 342-246
(1974).

® The Court had earlier reached a differsnt result in Orampe v.
United States, 234 U. 8, 91 (1914), & criminal appeal from the
Philippime Islands. Interpreting a statutory guarantee substantially
identical to the Fourth Amendment, Act of July 1, 1802, c. 1360, § 5,
32 Btat, 683, the Court held that an arrest warrant could issue
solely upon & prosecutors information, The Court has since held
that interpretation of a statutory guarsntes applicable to the Philips
pines is not conclusive for interpretation of a cognate provision im
the Federa]l Constitution, Green v. Usited States, 355 U, 8. 184,
104188 (1957). Even if it wers, the result reached im Ocampo
is incompatible with the later holdings of Albrecht, Coolidge, and
Bhadwick,
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that safeguards must be provided sgainst the dan«
gers of the overzealous as well as the despotic, The
awful instruments of the ariminal lew cannot be
entrusted to s single functionary. The complicated
process of eriminal justice i therefore divided into
different parts, regponsibility for which s separately
vested in the various participants upon whom the
eriminal law relies for its vindication.” McNabb v.
United States, 318 U. 8. 332, 343 (1943).

In holding that the prosecutor's assessment of probable
cauee iz not sufficient alone to justify restraint on liberty
pending triel, we do not imply that the sccused is en-
titled to judieial oversight or review of the decision to
prosecute. Instead, we adhere to the Court's prior hold-
ing that a judicial hearing is not prerequisite to prosecu-
tion by information. Beck v. Washington, 369 U, 8.
541, 545 (1962); Lem Woon v, Oregon, 220 U. 8. 586
(1913), Nor do we retreat from the established rule
that illega] arrest or detention dees not void a subgequent
conviction. Frishie v. Coflina, 342 U. 8. 518 (1952):
Ker v. Ilinois, 119 17, 8. 436 (1886), Thus, as the Court
of Appeals noted below, although a suspect who is
presently detained may challenge the probable cause for
that confinement, a conviction will not be wvacated
on the ground that the defendant wes detained pending
trial without a determination of probable cause. 483
F. 2d, at 786-787. Compare Scarbrough v, Dutton, 393
F. 2d 6 (CA5 1968), with Brown v. Fauntleroy, — U. 8.
App. D.C.—, 442 F. 2d 838 (1971), and Cooley v. Stone,
~— 1.8 App. D. C. —, 414 F. 2d 1213 (1969),

I
Both the District Court and the Court of Appesls
held that the determination of probable cause must be
eccqmpanied by the full paneply of adversary safe-
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guards—counsel, confrontation, eross-examination, and
compulsory process for witnesses, A ful]l preliminary
hesaring of this sort is modeled after the procedure used in
many States to determine whather the evidence justifies
going to trial under an information or presenting the
case to & grand jury, See Coleman v, Alabama, 399 U. 8.
I (1970); Y. Kamisar, W. LaFave & J. Israel, Modern
Criminal Procedure 057-967, 086-1000 (4th =d. 1074),
The standard of proof required of the prosecution is
usually referred to as “probable cause,” but in some juris-
dictions it may approach a prima facie case of guilt.
A. L. 1. Model Code of Pre-arraignment Procedure, Com-
mentary on Article 330, at 90-01 (Tent. Draft No. 5,
1972), When the hearing takes this form, adversary pro-
cedures are customarily employed. The importance of
the issue to both the Btate and the accused justifies the
presentation of witnesses and full exploration of their
testimony on cross-examination. This kind of hearing
also requires appointment of counsel for indigent defend-
ants. Coleman v. Alabama, supra. And, as the hearing
assumes increased importance and the procedures become
more complex, the likelihood that it can be held promptly
after arrest diminighes. Bee A, L. I. Model Code of Pre~
arraignment Procedure, supra, at 33-34. ;

These adversary safeguards are not essential for the
probable cause determination required by the Fourth
Amendment. The sole issue is whether there is probable
cause for detaining the arrested person pending further
proceedings. This issue can be determined religbly with-
out an adversary hearing, The standard is the same
as that for arrest.” That standard—probable cause to

21 Beeause the standards are identieal, ordinerily there is no need
for further investigntion before the probable causs determination can
be made,

“Presumably, whomever the police arrest they must srrest on ‘prob.
ghle eayse’ It is not the function of the police to arrest, as it wers,
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believe the suspect has committed a crime—traditionslly
has been decided by & magistrate in s nonadversary pro-
ceeding on hearsay and written testimony, and the Court
has approved these informal modes of proof,

“Guilt in & criminal case must be proved beyond a
reasonable doubt and by evidence confined to that
which long experience in the common-law tradition,
to some extent embodied in the Constitution, has
crystallivzed into rules of evidence consistent with
that standard. These rules are historically grounded
rights of our asystem, developed to eafeguard men
from dubious and unjust convictions, with resulting
forfeitures of life, liberty and property.

“In desling with probable cause however, as the
very name implies, we deal with probabilities.
These are not techniogl; they are the factual and
practical congiderations of everyday life on which
reasonable and prudent men, not legal technicians,
act. The standard of proof is seccordingly correla-
tive to what must be proved.” Brinsgar v, Uniled
States, 338 U, 8. 1680, 174-175 (1049).

Cf. MeCray v. Illinois, 388 U, 8. 300 (1967).

The use of an informal procedure is justified not enly
by the lesser consequences of a probable cause deter-
mination but also by the nature of the determination
iteelf. It doea not require the fine resolution of conflict=
ing evidence that a reasonable~doubt or even a prepond-
erance standard demands, and credibility determinations
are seldom crucial in deciding whether the evidenes sup-
porta a reasonable belief in guilt. See F, Miller, Prosecu~

at large and to use an mtarrogating process at polies headquarters
in order to determine whem they should charge before a committing
magistrate on ‘probable cause’" Mallory v. United States, 364
V. B. 49, 458 (1067).
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tion: The Deeigion to Charge a Suspect with a Crime 84~
109 (1960).* This is not to say that confrontation and
cross-examination might not enhanse the reliability of
probable cause determinationg in some cases. In most
ceses, however, their value would be too slight to justify
holding, as a matter of constitutional principle, thet thess
formalities and safeguards designed for trial must aleo be
employed in making the Fourth Amendment detﬂrmmu.-
tion of probable cause.®

Because of its limited functipn and its nonadversary
character, the proheble cause determination is not a
“oritieal stage” in the prosecution that would require

32 Tn Morvistey v. Brewer, 408 T, 8. 471 (1073}, and Gagnon v,
Scarpelli, 411 U, B. 778 (1673), wo held thet a parolse or proba-
tionar arrested prior to revocston in entitled to an informal pre-
liminary hearing at the place of arrest, with some provision for live
testimony, 408 U, 8, at 487; 411 10, 8, st 780, ‘That prelininary
hearing, more than the probable capse detérmination required by
tha Fourth Amendment, serves the purpose of gathering and pre-
perving live testimony, since the final pevocation hearing frequenthy
in held at some distanca from the place where the violation ocourred.
408 U. B, at 485; 411 T. 8., at 7B2-783 n. §, Moreover, revocation
procecdings may offer less p'ﬂ:-ba-chun from initial ervor than the
more formsl crimingl process, where violations are deflned by statute
end the prosecutor has a professional duty not to charge a suspecs
with crime unless he ip eatisfied of probable cause. Sese ABA Code
of Professions! Respomsibility, DR 7-103 (A) (& prosecutor “shall
not institule or cause to be instituted eriminal charges when ha knowe
ar it i3 obvious that the cherges are mot supperted by probable
cause”); ABA Bisodards Belating to the Administration of Crim-
ina] Justice, The Prosecution Fusction, §§ 1.1, 3.4, 89 (1074); Amer-
ican College of Trial Tawyers, Coda of Trisl Conduet, rula 4 {2)
{1372},

1= Criminal justice is alrendy overburdened By the volume of canes
snd the complexities of our gystem, The processing of misdemeanors,
in pariicular, and the aarly stages of prosecution generally are marked
by dalays that can seriously affect the quality of justics, A consti-
ttignal doctrine reguiring adversary hearings for il parsons detainad
pending trial could exacerhats the protlem of pretrial delay,
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appointed counsel. The Court has identified as “critical
stages” those pretrial procedures that would impair de-
fense on the merits if the accused is required to proceed
without counsel. Coleman v. Alabama, 300 T. 8. 1
(1970); United States v. Wade, 388 U, 8. 218, 226-227
(1967). In Coleman v, Alabama, where the Court held
that a preliminary hearing was a critical stage of an Ale-
bama prosecution, the majority and concurring opinions
identified two critical factors that distinguish the Ala~
bama preliminary hearing from the probable cause deter-
mination required by the Fourth Amendment. First,
under Alabama law the function of the preliminary hear-
ing was to determine whether the evidence justified charg-
ing the suspect with an offense, A finding of no probable
cause could mean that he would not be tried at all. The
Fourth Amendment probable cause determination is ad-
dressed only to pretrial custody. To be sure, pretrial
custody may affect to some extent the defendant’s ability
to assist in preparation of his defense, but this does not
present the high probability of substantial harm identi-
fied as controlling in Wade apd Coleman, Second, Ala-
bame allowed the suspect to confront and cross-examine
prosecution witnesses at the preliminary hearing. The
Court noted that the suspect’s defense on the merits could
be compromised if he had no legal assistance for exploring
or preserving the witnesses' testimony, Thias congidera~
tion does not apply when the presecution is not required
to produce witnessea for cross-examination.

Although we conclude that the Constitution does not
require an adversary determination of probable cause, we
recognize that state systems of criminal procedure vary
widely. There is no single preferred pretrial procedure,
and the nature of the probeble cause determination
ustially will be eheped to accord with s Btate's pretrial
procedure viewed as a whaole, While we limit our hold.
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ing to the precise requirement of the Fourth Amend-
ment, we recognize the desirehility of flexibility and ex-
perimentation by the States, It may be found desirable,
for example, to make the probable cause determinstion at
the suspect’s first appearance before a judicial officer®
see MoNabb v, United States, 318 U, 8. 332 342-344
(1943}, or the determination may ba ineorporated into
the procedure for setting bail or fixing other conditions
of pretrial release. In some States, exigting procedures
may satisfy the requirement of the Fourth Amendment.
Others may require only minor adjustment, such as accel-
eration of exieting preliminary hearings, Current
proposals for criminal procedure reform suggest other
ways of testing probable cause for detention.”” Whatever

38 Savara]l States already authorize s determinastion of probahle
cause at this stage or immediately thereafter. See Colo, Rev. Stat.
§ 30-2-3 (1965 Bupp.); Hawail Rev, Btat. § 708-0 (5) (1968); Vt.
Rules Crim. Proc. 8 (b), 5 (¢) (1074). This Court has interpreted
the Federal Rules of Criminal Procedure to requirs a detarmination
of probable cause at the first appearance, Jaben v, United States,
381 T, 8. 214, 218 (1985): Mallory v. Uniled Biates, 354 T, B, 449,
454 (1957).

# Under the Uniform Rules of Criminal Procedure (Proposed
‘Final Draft 1074), & person arrested without s warrant is entitled,
“without unnecessary delay,” to a first appearance before a magis.
trate and a determination that grounds exist for issnance of an arrest
warrant, The determination may be made on affidavits or testimony,
in the presence of the mocused. Rule 811. Persons who remain in
custody for inshility to qualify for pretrial release are offered ancther
apportunity for & probable cause determination at the detention hear-
ing, held no more than fve days after arrest. This iz an adversary
hearing, and the parties may summon witnesses, but reliable hearssy
evidence may be considered. Hule 344,

The A. L. I, Model Code of Pre-armalgnment Procedura {Tent.
Draft Mo, 5, 1072, and Tent. Draft No, §A, 1973) alss provides s
firat appesrsnce; at which & warrantless arrest muet be supported
by & reasonably detailed written statement of facts. §310. The
magistrate may make s determipation of probable ceuse to hold the
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procedure & State may adopt, it must provide e fair and
relisble determination of probable cause as a condition
for any significant pretrial restraint on liberty,*™ and this
determination muet be made by a judicial officer either
before or promptly after arrest.’

noeused, but he i8 not required to do so and the aceused may request
an attorney for an “adjourned pesion” of the frat appearance to be
held within 2 “court days.” At that pession, the magisirate makes
a determination of probable camse upon a combination of written
and live testimony:

“The arrested person may present written and testimonial evidence
and arguments for his discharge and the state may present addi-
tional written and testimonial evidence and arguments that there is
reasonable cause to believe that he has committed the erime of
which he is agcused. The state's submission may be made by means
of affidavits, and no witnespes ghall be required to appear unless the
egurt, in the light of the evidence and arguments submitted by the
parties, determines that there is & bagis for believing that the appesr-
ance of ope or more witnesses for whom the arrested persco seels
subpoenas might lead to a finding thet thers is no reasoneble eause,”
§3102 (2) (Tent. Draft No. 54, 1973),

# Becanse the probahle cause determination is not & constitutional
prerequisite to the charging decisjon, it is required only for those
suspects who suffer restruints on Hberty other thap the condition
that they sppear {or trial. There are many kinds of pretrial release
gnd many degrees of conditional liberty. BHee 18 U, B, C, §3146;
ABA Btandards Relating to the Administration of Criminal Juatics,
Pretrial Release § 52 (1874) : Uniform Rules of Crimmel Procedurs,
Rule 341 (Proposed Fingl Draft 1874). We cannot define spe-
cifically those that would require a prior probeble cause determina-
tion, but the key factor is significant restraint on liberty.

#In his coneurring opinion, [poaf, at — . ——9§ Mg. JuaTic
Srewart objects to the Court's choioe of the Fourth Amendment as
the rationale for decision and suggests that the Coyrt offers less p
cedural protection to 8 petson in iafl thap it requires in certain civ
cages.  Here we deal with the mmp]a: progedures of & criminal chse
and a threshold right guarantesd I:njr the Fourth Amendment. The
historical basis of the probable cause requirempent i quite different
from the relatively recent application of variahle procedural due
process in debtor-creditor disputes and termination of government-
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We agree with the Court of Appeals that the Fourth
Amendment requires a timely judicial determination of
probable cause as a prerequisite to detention, and we
accordingly affirm that much of the judgment. As we
do not agree that the Fourth Amendment requires the
adversary hearing outlined in the District Court's decree,
we reverse in part and remand to the Court of Appeals
for further proceedings conaistent with this opinjon.

ereated benefits. The Fourth Amendment was tallored explicitly for
the criminal justice svetem, and its balapee between individual and
public interests always has been thought to define the “process that
is due” for seisures of person or property in eriminal sases, ﬁfom—
over, the Fourth Amendment probable cause determination is in fact
only the firet stage of an elaborpte system, unique in jurisprudenee,
deaigned to safeguard the rights of those aceused of crimingd conduct,
The relatively simple sivil procedures (e. g., prior interview with
achool principal before suspension] presented in the cases cited in
the concurring opinion’ are mppposite and irrelsvant ip the whelly
different cohtext of the eriminal justioe eystem,

It would not be praeticable to follow the further suggestion implicit
in Mer, Juerice Stewarrs concupring opinion that we leave for
another dny determmation of the procedursl safeguards that are
required in making & probable cause determination under the Fourth
Amendment. The judgment under review both declares the right
not to be detained without a probable cuuse determinarion and
affirms the District Court's order prescribing an adversary hearing
for the implementation of that right. The circumstaneces of the
rage thits reguire & decision on both iseiss,

|
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The issue in this case is whether a person arrested
under & prosecutor’s information is constitutionally en-
titled to a judicial determmation of probable cause for
pretrial restraint of liberty., '

I

In March 1971 respondents Pugh and Henderson were
arrested in Dade County, Florida. Each was charged
with several offenses under a prosecutor’s information.?
Pugh was denied bail because one of the charges against
him earried a potential life sentence, end Henderson re-

mained in custody because he was unable to post a $4,500
bond.

1 Respondent Pugh was arvested on March 3, 1971, On March 16
an information was filed charging him with robbery, carrying & con-
cealed weapon, end possession of o firearm during commission of &
felony. Respondent Henderson was arrested on March 2, and charged
by informstion on March 19 with the offenses of breaking and
entering snd assault and battery. The record doss not indicate
whether thers was gn srrest warrant in either case.
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In Florida, indictments are required only for prosecus=
tion of capital offenses. Prosecutors may charge all other
crimes by information, without a prior preliminary hear-
ing end without obtaining leave of court. Fla. Rule
Crim. Proc. 3.140 (a) ; State v. Hernandez, 217 Bo. 2d 109
(Fla. 1068); Di Bona v. State, 121 So. 2d 192 (Fla. Ct.
App. 1960). At the time respondents were arrested, &
Florida rule seemed to authorize adversary preliminary
hearings to teat probable cause for detention in all cases,
Fla. Rule Crim, Proc, 1.122 (gmended 1972), But the
Florida courts liad held that the filing of an information
foreclosed the suspect’s right to a preliminary hearing,
Bee State ex rel. Hardy v. Biount, 261 8o, 2d 172 (Fla.
1072).* They had also held that habeas corpus could not
be used, except perhaps in exceptional circumstances, to
test the probable cause for detention under an informa-
tion. See Sullivan v. State er rel, McCrory, 29 So. 2d
704, 797 (Fla. 1951), The only possible methods for ob-
taining & judicial determination of probable cause were a
gpecial statute allowing & preliminary hearing after 20
days, Fla. Stat. Ann, § 007.045 (1673), and arraignment,
which the District Court found was often delayed a month
or more after arrest. Pugh v. Rainwater, 332 F. Supp.
1107, 1110 (8D Flu. 1971)* As aresult, & person charged

3 Florida law alec denies preliminary hearlngs to persons confined
under indictment, see Sangares v, Hamlin, 235 8o, 24 720 (Fla, 1873
Fla, Rule Crim. Proo. 3.131 (s}, but that procedure is not challenged
it this case. Bee n. 19, post, at 14

1 This statute may have been conestrued to make the hesring pere
missive instead of mandatory. Bee Evang v. State, 197 Bo. 2d 323
(Fla, Ct. App. 1987} Fla. Op, Att'y Gen, 087-20 (1567), But of,
Karz v, Overion, 240 Hp, 2d 783 (Fla. Ct. App. 1871). Tt may al=o
have heen smperzeded by the subsequent amendments to the rules of
etiminal procedure. Im re Florida Rules of Criminal Procedurs,
272 Bo, 2d 65 {1972).

4 The TFlorida rules do not suggest that the imsue of probabls
cause can be raised nt wreaigament, Fla. Rule Crim, Prod. 3.100, byt
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by information eould be detained for & substantial period
solely on the decision of a prosecutor.

Respondents Pugh and Henderson filed a class action
against Dade County officigls in the Federal District
Court,” claiming a constitutional right to & judicial hear-
ing on the issue of probable cause and requesting declara-
tory and injunctive relief® Respondents Turner and
Faulk, elso in custody under informations, subsequently
intervened.” Petitioner Gerstein, the State Attorney for
Dade County, was one of several defendants.®

After an initial delay while the Florida legislature con-
sidered a bill that would heve afforded preliminary hear-
ings to persons charged by information, the District Court
granted the relief sought. Pugh v. Rainwater, supra.
The court certified the case as 4 class action under Fed.

counsel for Petitioner represented at oral argument that arrelgn-
ment affords the auspect an opportunity to “attack the mufficiency of
the evidence to hald him"™ Tr. of Oral Arg, Mar, 25, 1074, at 17,
The Court of Appeals assumed, without deciding, that this was true,
483 F, 24 778, 781 n. B,

4 The complsint was framed under 42 U, B, C. § 1983, and jurke-
diction in the District Court waa based on 28 T, B, C. § 1343 (3).

% Responderts did not sek for release from state custody, even as
an alternate remedy. They asked anly that the state anthorities be
ordered to give them o probabls couse determination. This was
also the only relief that the District Court ordered for the named
respondents, 332 F, Supp., at 1115-1118. Becauss relesse wae
neither geked nor ordered, the lawznit did not corme within the clase
of cases for which habens corpus is the exclusive remedy. Prefser v,
Rodrigues, 411 1, 8, 475 (1073); see Wolff v. McDosnell, 417 U. 8.
—, — (1874).

T Turner wae being held on a charge of auto theft, following arrest
on March 11, 1971, Faulk wes arrested on March 10 on charges
of soliciting a ride and possession of marihuana.

8 The named defendants included justices of the peace and judges
of small-claims courts, who were authorized to hold preliminary
hearings in eriming] cases, and & group of law enforcement officers
with power to make arrests in Dade County, Gerstein was the only
ang who petitioned for certiorari,
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Rule Civ. Proc. 23 {b}(2), and held that the Fourth and
Fourteenth Amendmenta give all arrested persons charged
by information & right to & judicial hearing on the ques-
tion of probable cause, The District Court ordered the
Dade County defendanta to give the named plaintiffs an
immediate preliminary hearing to determine probable
cause for further detention' It slsc ordered them to
submit & plan providing preliminary hearings in gll caszes
ingtituted by information.

The defendants subimitted a plan authored by Sheriff
E., Wilsen Purdy, and the Distriet Court adopted it with
modifications. The final order preseribed a detailed post-
arrest procedure. 338 F, Supp. 400, Upon arrest the
accuped would be taken before a magistrate for a “first
appearance hearing,” The magistrate would explain the
charges, advise the accused of his rights, appoint counsel
if he was indigent, end proceed with & probable cause
determination unless either the prosecutor or the accused
wag unprepared, If either requested more time, the
magistrate would set the date for & "preliminary hearing,”
to be held within four days if the accused waz in custody
end within 10 days if he had been released pending trial.
The order provided ganetions for failure to hold the hear-
inge et prescribed times, At the “preliminary hearing"
the accused would be entitled to counsel, and he would ba
allowed to confront and eross-examine sdverse witnesses,

® The District Court correctly held that respondents’ dlaim for
relief was not barred by the equitsble restrictiomz on federa! imter-
vention in mtete prosecutions, Younper v. Horrs, 401 T, 8, 37 {1971},
The injutetion was tot directed at the state prosecutions ga such,
but goly &t the legality of pretrial detention without s judicial hesr-
ing, an jssie that could not be raised in defenas of the erimina!
prosecution, The order to hold preliminary hearings could not
prejudice the conduct of trial on the merits, See Conover v. Monte.
muro, 477 F. 2d 1073, 1052 (CA3 1973); of. Perez v. Ledesmng, 401
V. 8. 82 {(1971); Stefanelfi v. Minard, 342 U, 8, 117 (1851},
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to guminon favorable witnesses, and to have & transeript
made on request. If the magistrate found no probable
cause, the accused would be discharged. He then eould
not be charged with the same offense by complaint or in-
formation, but only by indietment returned within 30
days.

The Court of Appeals for the Fifth Cireuit stayed the
Dietriet Court's erder pending appeal, but while the case
was awaiting decision, the Dade County judiciary volun-
tarily adopted a similar procedure of its own, TUpon
learning of this development, the Court of Appeals re-
manded the case for apecific findings on the conatitu-
tionality of the new Dade County system, Before the
Distriet Court issued its findings, however, the Florida
Supreme Court amended the procedural rules governing
preliminary hearings statewide, and the parties agreed
that the District Court should direct its inquiry to the
new rulea rather than the Dade County procedures.

Under the amended rules every arrested person must
be taken before & judicial officer within 24 hours. Fla.
Rule Crim. Proe. 3.130 (b). This "first appearance” is
gimilar to the “first appearance hearing” ordered by the
District Court in all respects but the crucial one: the mag.
istrate does not make g determination of probable cause,
The rule amendments also changed the procedure for
preliminary hearings, restricting them to felony charges
and codifving the rule that no hearings are available to
persens charged by information or indictment. Rule
3.131; gee In re Rule 3,131 (), Floridg Rules of Crim-
inal Procedure, 289 So, 2d 3 (Fla. 1974),

In a supplemental opinion the Distriet Court held
that the amended rules had not answered the basic eon-
stitutional objection, since a defendant charged by in-
formation still could be detained pending trial without
4 judicial determination of probable cause, 355 F, Bupp,
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1286, Reaffirming its origina! ruling, the District Court
declered that the continuation of this practice was uncon-
stitutional® The Court of Appeals affirmed, 483 F. 2d
778, modifying the District Court’s decree in minor par-
ticulars and suggesting that the form of preliminary hear.
ing provided by the amended Florida rules would be ae-
ceptable, as long as it was provided to all defendants in
custody pending trial, 7d., at 788-789,

State Attorney Gerstein petitioned for review, and we
granted certiorari because of the importance of the issue™
414 U. 8. 10682, We affirm in part and reverse in part,

10 Although this ruling held a statewide "legislative rule" unconsti-
tutional, it was not outside the jurisdiction of & single judge by vir-
tue of 28 U, B, C, §2281, The criginal complaint did not ask for
an fnjunction against enforcement of aoy etate statute or legislative
rule of astatewide application, since the practice of denying prelim-
inary hearings to persona c¢hayged by Information was then em-
bodied only in judicial decisions. The District Court therefore had
juriedietion to jssue the initial mjunetion, and the Court of Appeals
had jurisdiction over the sppeal, On remand, the constitutionality
of & state “statute” was drawn nto question for the first time when
the criminal rules were amended. The District Court's supplemental
opinion cen fairly be read ss a decdaratory judgment that the
amended rules were unconstitutional; the mjunstive decres was never
amended to incorporate that holding; and the opinfon in the Court
of Appeals js not inconsistent with the conclusion that the Distriet
Court did not enjom enforcement of the statewide rale, Hee 483 F,
2d, at 7RR-TE0, Accordingly, a district court of three judges wes not
required for the isuance of this order, Bes Kemnedy v: Mendozar
Martines, 372 U, B. 144, 152-1556 (1983); Flemming v, Neator, 363
U. 8. 803, 608-008 (1860),

1 At grel argument counsel informed vs thet the named responds
ents have been convicted. Their preirial detention therefors hes
ended. Thic case belongs, however, to that narrow class of cases in
which the termination of & class representative’s claim does not moot
the claime of the vnnamed members of the class. Bee Sosxa v, fowe,
— U, B, — (1975), TPretral detention iz by nature temporary,
aod it is most unlikely that spy given individusl could have his



78477—OPINION

GERSTEIN v, PUGH | 7

I

As framed by the proceedings below, this case presents
two issues: whether a person arrested and held for trial
on an information is entitled to & judicial determination
of probable cause for detention, and if so, whether the
adversary hearing ordered by the Distriet Court and
approved by the Court of Appeals iz required by the
Constitution, A

Both the standarde and procedures for arrest and
detention have been derived from the Fourth Amend-
ment and its common-law antecedents. See Cupp wv.
Murphy, 412 T, 8. 291, 294-295 (1973); Ez parte
Bollman, 8 U. 8. (4 Cranch) 75 (1807); Ez parte Bur-

eonstitutional claim decided on appeal before he ia either released or
convicted. The individual could nonetheless suffer repeated depriva-
tions, and R s cortaim that other persouns similarly eituated will be
detained under the allegedly unconstitutionsl procedures. The claim,
in short, is one that is distinetly “eapsble of repetition, yet evading
mw<ll

At the time the complaint wes filed, the named respondents were
members of & class of persons detained without a judicial probable
cause determination, but the record does not indicate whether any
of them were gtill in custody awaiting trial when the District Court
certified the class, Such & showing ardinarily would be required to
avoid mootness under Sosma. But this case is e suitable exception
to that requirement. Bee Sosma, supra, at — n. 11; of. Rivera v.
Preeman, 460 F, 2d 1159, 1162-1183 (CAD 1872), The length of pre-
trinl custody cannot be sscertained at the outset, and it may be ended
at any time by releass on recognimance, dismissal of the charges, or
u guilty plea, as well aa by acquittal or conviction after trial, It i
by no means certain that any given individual, named as plaintiff,
would be in pretriel custody long encugh for & distriet judge to
certify the class, Moreover, in thia cage the constant existence of
a clans of persons suffering the deprivation is certain. The attorney
representing the named respondents is & public defender, ind we can
safely nsvume that be has other disnts with a continuing live interest

in the cass,
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ford, 7T U, 8. (3 Cranch)} 448 (1806). The standard for
arrest ia probable eause, defined in terms of facts and
circumstances “sufficient to warrant & prudent man in
believing that the [suspect] had committed or was com-
mitting an offense.” Beck v, Ohio, 379 U, 8. 8f, 91
(1964). BSee also Henry v, United States, 361 U. S. 98
(1959) ; Brinegar v. United States, 338 U. 8. 160, 175-176
(1949), This standard, like those for pearches and seiz~
ures, repregente a necessary accommodation between the
individual’s right to liberty and the State’s duty to con~
trol erime.

“These long-prevailing standards seek to safe-
goard citizens from rash and unreasonable inter-
ferences with privacy and from unfounded charges
of erime. They aleo seck to give fair leeway for
enforcing the law in the community’s protection.
Because many situaiions which eonfront officers in
the course of executing their duties are more or less
ambiguous, room must be allowed for some mistakes
on their part. But the mistakes must be those of
reasonable men, acting on facts leading senzibly to
their conclusions of probability. The rule of prob-
able cause is a practical, nontechnieal conception
affording the best compromise that has been found
for accommodating these often opposing interests.
Requiring more would unduly hamper law enforce-
ment. To allow less would be to leave law-abiding
citizeng at the mercy of the officers’ whim or eaprice,”
Brinegar v. United States, supra, at 176.

To implement the Fourth Amendment’s protection
against unfounded invasions of liberty and privacy, the
*Court has required that the existence of probable eause
be decided by a neutral and detached magistrate when-
ever possible, The classic statement of this prineiple



73-4TT—OPINION
GERSTEIN v, FUGH ?

appears in Johnson v, United States, 333 U, 8, 10, 13-14
(1948):

"The point of the Fourth Amendment, which often
is not grasped by zealous officers, ia not that it denjes
law enforcement the support of the usual inferences
which reasonable men draw from evidence. Its pro-
tection consists in requiring that those inferences be
drawn by a neutral and detached magistrate instead
of being judged by the officer engaged in the often
competitive enterprise of ferreting out crime,”

See also Terry v. Ohio, 302 U. 8, 1, 20-22 (1068).”

Maximum protection of individual rights could be
assured by requiring a magistrate's review of the factual
justification prior to any arrest, but such a requirement
would constitute an intolerable handicap for legitimate
law enforeement. Thus, while the Court has expressed a
preference for the use of arrest warrants when feasible,
Beck v. Ohio, supra, at 96; Wong Sun v. Umted States,
371 U, 8. 471, 470482 (1963), it has never invalidated
gn arrest supported by probable cause solely because the
officera failed to secure s warrant. Bee Ker v. California,
374 U, 8. 23 (1963) ; Draper v. United States, 368 U, B.
307 (1959) ; Trupiano v. Uniled States, 334 U, 8. 609, 705
(1048) .

13'Wa reiterated this principle in United Stoles v, Uniled States
Diatrict Court, 407 U. B. 297 (1972), In terms that apply equally
to arrests, we described the “very heart of the Fourth Amendment
dirsctive” as a requirement thst “whers practical, s governmental
gearch and seigure should represent both the efforts of the officer
to gather evidence of wrongful acts and the judgment of the mag-
istrate that the collected evidence I= sufficient to justify invasion of a
citizen's private premises or conversation.” [fd., at 318. Hee also
Terry v. Ohio, 302 U, 8.1, 20-22 (1068),

* Another aspect of Trupiono was overruled in United States .
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Under this practical compromise, a policeman’s on-the=
ecene assesament of probable cause provides legal justifis
cation for arresting & person suspected of crime, and for
a brief period of detention to take the administrative steps
incident to arrest. Once the suspect is in eustody, how-
ever, the reasons that justify dispensing with the magie-
trate’s neutral judgment evaporate. There no longer is
any danger that the suspect will escape or commit further
crimes while the police submit their evidence to a magis-
trate, And, while the State's reasons for taking summary
action subside, the suspect’s need for a neutral determina-
tion of probable cause increases significantly. The con-
sequences of prolonged detention may be more serious
than the interference occasioned by arrest. Pretrial con-
finement may imperil the suspect’s job, interrupt his
gource of income, and impair his family relationships,
See R. Goldfarb, Ransom 32-981 (1965) ; L, Katz, Justics
Is the Crime 51-62 (1972). Even pretrial release may be
accompanied by burdensome conditions that effect a sig-
nificant restraint on liberty. See, e.p., 18 U, 8, C, § 3148
(r)(2), (5). When the stakes are this high, the detached
judgment of a neutral magistrate is essential if the Fourth
Amendment is to furnish meaningful protection from un-
founded interference with liberty, Accordingly, we hold
that the Fourth Amendment requires a judicial deter-
mination of probable cause ns & prerequisite to extended
restraint on liberty following arrest.

This result has historical support in the common law

Rabénowdfz, 330 U, 8 56 (1850), which wag overruled in tum by
Chimel v, California, 305 T, B, 752 {1568),

The issus of warrantless arrest that hoe geneeated the most cons
troversy, and which remalng unsettled, j= whether and under what
circumstances an officer may enter & suspect’s home to make a wars
rantiess arrest. Bee Coclidge v, New Hampshire, 408 11, B, 443, 474~
481 (1971): id, at BIO-51Z m 1 (WmTE, J., dissenting); Jonex ¥,
Inited States, 357 10, B, 408, 409-500 (1958),
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that has puided interpretation of the Fourth Amends
ment, Bee Carroll v, United States, 267 U. 8. 132, 140
(1925). At common law it was customary, if not obliga-
tory, for an arrested person to be brought before a justice
of the peace shortly after arrest, 2 M, Hale, Pleas of the
Crown 77, 81, 85, 121 (1736} ; 2 W, Hawkins, Pleas of the
Crown 1168-117 (4th ed. 1792). See alao Kurtz v, Moffitt,
115 U. 8.487, 408400 (1885),"* The justice of the peace
would “examine” the prisoner and the witnesses to deter-
mine whether there was reason to believe the prisoner
had committed a crime. If there was, the suspect would
be eommitted to jail or bailed pending trial. If not, he
would be discharged from custody. 1 M. Hale, supra, at
BA3-536; 2 W, Hawking, supra, at 116-119; 1 J. Btephen,
History of the Criminal Law of England 233 (1883).

H The primary motivation for the requirement seems to have
been the penalty for sllowing ao offender to escape, if he had in fact
commitied the crime, and the fear of lability for false Imprisoniment,
if he had not, But Hale slge recognized that a judicial warrant of
commitment, celled a mittimis, wae required for more than brief
detention.

When a private person hath arrested 2 fslom, or ooe suspected
of falony, he may datain him in custody till he can rensonably dis-
miss himaelf of him; but with as much speed as conveniently ha ean,
be may do either of these things.

], He may earry him to the common gael, . . . but that is now
rarely done.

9. He may deliver him to the constable of the vill, who mey ather
esrry him to the eommon geol, . . . ot 4o & justice of peace to
be examined, and farther proceeded againet a5 crse shall require. . . .

#3. Or he mey carcy him immedintely to any hustios of pesce of the
county where ha is taken, who upon examination mey discharge, bail,
ar commit him, a2 the case shall require.

“And the bringing the offender either by the constable or private
person to @ justice of pears is moat vsual and safs, because & gacler
will expect a Mittimus for bin warrant of detaining”

1 M. Hale, supra, at 580-500.

15The examination of the prisoner was inquisitorial, and the

witnesses were questioned outside the prisuper's presance, Although
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The initial determination of probable cause also conld be
reviewed by higher courts on a writ of habeas corpus.
2 W. Hawkins, saupra, at 112-115; 1 J. Stephen, supre, ab
243: see Ex parte Bollman, § U, 8. (4 Cranch) 75, 97-
101 (1807). This practice furnished the model for
eriminal procedute in America immediately following the
adoption of the Fourth Amendment, see Ex parte Boll-
wan, 8 U, 8. (4 Cranch) 75 (1807); * Ex parte Burford,
T U.B. (3 Cranch) 448 (1808) ; United States v. Homilton,
3 U.8. (3 Dell.) 17 (1705), and there are indications that
the Framers of the Bill of Rights regarded it as a model
for a “reasonable” seizure. See Draper v. United States,
3568 1. 8. 307, 317-320 (1859) (Doveuas, J., concurring).**

this method of proceeding was considered quite hargh, 1 J. Stephen,
at 216-225, it was well established that the prisoper was entitled to be
dizcharged if the investigation turned up insuflejent evidence of his
guilt, Id, at 333,

 In Ex parie Bollman, two men charged in the Asron Burr casze
were committed following sn examination ln the eireuit court of
the Distriet of Colurobis. They filed & petition for writ of habeas
corpua i the Supreme Court, The Court, in an opinion by Chief
Justice Marshall, affirmed its jurisdiction to issue habess corpus to
pereone i oustody by order of federal trial courts. Then, following
arguments on the Fourth Amendment requirement of probable cause,
the Court surveved the evidence ngajnst, the prisoners and held that
it did not establish probabls cause thet they were guilty of treason,
The prisoners were discharged,

U 8ea glag W. Lasson, The History and Development of the
Fourth Amendment to the Tnited States Constitution 15-16 (1987),
A gimiler procedure gt common law, the warrant for recovery of
stolen goods, if sadd to have furnished the model for & “reason-
abla” pearch under the Fourth Amendment, The victim was re-
quired to sppeer befors & justice of the peace and meke an cath
of probable cause that his goods could be found in & partirular place,
After the warrsnt wse executed, and the goods seized, the victim
pnd the alleged thief would sppear before the justice of the peece
for a prompt determination of the csuss for esisure of the geods
png detentjon of the thief. 2 M. Hale, supre, st 149-152; T. Taylor,
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Under the Floride procedures challenged here, & per-
gon arrested without a warrant and charged by informa.
tion may be jailed or subjected to other restraints pending
trial without any opportunity for a probable cause
determination.” Petitioner defends this practice on the
ground that the prosecutor’s deecision to file an informa-~
tion is itself & determination of probable cause that fur-
nighes sufficient reason to detain a defendant pending
trial. Although & conscientious decision that the evi-
dence warrants prosecution afords a measure of protec-
tion against unfounded detention, we do not think
prosecutorial judgment standing alone meets the require-
ments of the Fourth Amendment. Indeed, we think the
Court’s previous decisions compel disapproval of the
Florida procedure, In Albrecht v. United States, 273
U. 8. 1, § (1927), the Court held that an arrest warrant
issued solely upon & United States Attorney’s information
was invalid because the accompanying affidavits were de-
fective, Although the Court's opinion did not explicitly
state that the prosecutor's official oath could not furnish
probable cause, that conclusion was implicit in the judg-
ment that the arrest was illegal under the Fourth Amend-
ment.”” Moare recently, in Coolidge v. New Hampshire,

Two Htudies in Constitutional Interpretation 24-28, 3940 (1900);
gea Boyd v, United Staier, 116 U, B, 810, 620-620 (1884).

18 A penion arrested under n warrant would have received a prior
judicial determinatlon of probable cause. Under Fla. Ruls Crim,
Proe. 3120, & werrant may be jssued upon a eworn complaint thad
states facts chowing that the suspect has committed a crime. Tha
magistrate may alse take testimony under cath to determine if there
le reastnable ground to belleve the complalnt is true.

1% By contrast, the Court has held that an indictment, "fair upon
Its face,” and returned by a “propecly constituted grand jury" cons
clurively determines the existence of probable cause and raguires
issunpce of an arrest warrant without further inquicy, Ez parie
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403 T, 8. 443, 449-453 (1971), the Court held that &
prosecutor’s responsibility to law enforcement is ineon-
sistent with the constitutional role of & neutral and de-
tached magistrate. We reaffirmed that principle in Shad-
wick v, City of Tampa, 407 U, 8. 345 (16872), and held
that probable cause for the issuance of an arrest warrant
must be determined by semeone independent of police
end prosecution. BSee also {'nited States v. United Siates
District Court, 407 U, 8, 207, 317 (1872).® The reason
for this separation of functions was expressed by Justice
Frankfurter in & similar context:

"A democratic society, in which respect for the dig-
nity of all men is eentral, naturally guards against
the misuse of the law enforcement process. Zeal
in tracking down crime is not in itself an assurance
of soberness of judgment, Diginterestedness in law
enforcement does not alone prevent disregard of cher-
ished liberties, Experience has therefore counseled

Unsted States, 287 10, 5 241, 250 (1082). Hee also Giordenclo v.
United States, 357 U, 8, 480, 487 (1958), The willinghas to let &
prand jury's judgment substitute for that of a newtral and detached
magistrate is sttributable to the grand jury’s relativnship to the
courts and ita historical role of protecting individuals from unjust
prosecittion. Bee [Mnited Siates v. Colandra, 414 U, 8. 338, 342-048
{1974},

20 The Court lied enrlier reached a different result. in Ocompe v,
United Stoles, 284 T, 3. 81 (1914), & criminal appeal from the
Fhilippine Ialands, Interpreting a statutory guarsntee subatantially
identical to the Fourth Amendment, Act of July 1, 1902, ¢, 1369, § 5,
32 Ptat, 993, the Tourt held thet an arvest warrant could jasue
solely upoh & prosteutor's informmation, The Court heg since held
that interpretation of a stetutory gusrantee applicable to the Philip-
pines is not conclusive for interpretation of a cognate provision jm
the Federal Comstitution, Green v, Uniled Stgies, 353 U, B, 184,
104-188 (1867). Even if W wers, the result resched in Ocompo
ia incompatible with the later holdings of Albrecht, Coolidge, end
Shadwick,
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that safegusrds must be provided sgrinst the dane
gers of the overzealous as well as the despotic. The
awful instruments of the criminal law cannot be
entrusted to a single functionary. The complicated
process of eriminal justice is therefore divided into
different parts, responsibility for which is separately
vested in the various participants upon whom the
criminal law relies for its vindication.” McNabb v,
United States, 318 U. B, 332, 343 (1943),

In holding that the prosecutor's assessment of probable
cause is not sufficient alone to justify restraint en liberty
pending trial, we do not imply that the accused is en-
titled to judicial oversight or review of the decision to
prosecute, Instead, we adhere to the Court’s prior hold-
ing that a judicial hearing is not prerequisite to prosecu-
tion by information. Beck v. Washington, 360 U, B.
541, 545 (1962); Lem Woon v. Oregon, 220 U. B, 586
{1913). Nor do we retreat from the established rule
that illegal arrest or detention does not void a subsequent
conviction, Frishie v. Collins, 342 U. 8. 518 (1952);
Ker v. Ilinois, 119 U. 8. 436 (1886). Thus, as the Court
of Appeals noted below, although a suspect whoe is
presently detained may challenge the probable cause for
that confinement, a conviction will not be vacated
on the ground that the defendant was detained pending
trial without a determination of probable cause. 483
F. 2d, at 788-787, Compare Scarbrough v. Dutton, 393
F. 24 6 (CAB 1968), with Brown v, Fountleroy, — V. 8.
App. D.C., —, 442 F, 2d 838 (1971), and C'ooley v. Stone,
— U. 8. App. D. C. —, 414 T, 2d 1213 (1969).

il

Both the District Court and the Court of Appeals
held that the determination of probable cause must be
accompanied by the full panoply of adversary safe.
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guards—counsel, confrontation, eross-examination, and
compulsory process for witnesses. A full preliminary
hearing of this sort is modeled after the procedure used in
many States to determine whether the evidence justifies
going to trial under an information or presenting the
case to a grand jury, See Coleman v, Alabama, 398 U. 8,
1 (1970); Y. Kamisar, W, LaFave & J. Israel, Modern
Criminal Procedure 957-967, 906-1000 (4th ed. 1974).
The standard of proof required of the prosecution is
usually referred to as “probable cause,” but in some juris-
dictions it may approach a prima facie case of guilt,
A. L. I. Model Code of Pre-arraignment Procedure, Com-
mentary on Article 330, at 90-91 (Tent, Draft Na. 5,
1972), When the hearing takes this form, adversary pro-
cedures are customarily employed. The importance of
the issue to both the State and the accused justifies the
presentation of witnesses and full exploration of their
testimony on cross-examination. This kind of hearing
also requires appointment of counsel for indigent defend-
ants, Coleman v. Alabama, supra. And, as the hearing
assumes increased importance and the procedures become
more complex, the likelihood that it can be held promptly
after arrest diminishes, See A. L. I. Model Code of Pre-
arraignment Procedure, supra, at 33-34.

These adversary safeguards are not essential for the
probable cause determinstion required by the Fourth
Amendment., The sole issue is whether there is probable
cause for detaining the arrested person pending further
proceedings. This issue can be determined reliably with-
out an adversary hearing. The standard is the same
gs that for arrest.”® That standard—probable cause to

= Pecpuse the standarde are identical, ordinarily thers is no nead
for further investigation before the probable cause determination can
be mada,
“Presumably, whomever the police arrest they must arrest on “prob-
able couse’ It is not the function of the police to arrest, as it were,
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believe the suspect has committed a erime—traditionally
has been decided by & magistrate in a nonadversary pro~
ceeding on hearsay and written testimony, and the Court
has approved these informal modes of proof.

“Guilt in a criminal case must be proved beyond a
reasonable doubt and by evidence confined to that
which long experience in the common-law tradition,
to some extent embodied in the Constitution, has
erystallized into rules of evidence consistent with
that standard. These rules are historically grounded
rights of our system, developed to safeguard men
from dubious and unjust convictions, with resulting
forfeitures of life, liberty and property.

“In dealing with probable cause, hawever, as the
very name implies, we deal with probabilities.
These are not technical: they are the factual and
practical considerations of everyday life on which
reasonable and prudent men, not legal technicians,
act, The standard of proof is accordingly correla-
tive to what must be proved.” Brinegar v. United
States, 338 U, 8. 160, 174-175 (1949),

Of: McCray v. Tllinois, 386 U, 8, 300 (1967).

The use of an informal procedure is justified not only
by the lesser consequences of a probable cause deter-
mination but also by the nature of the determination
itaelf, Tt does not require the fine resolution of conflict-
ing evidence that a reasonable-doubt or even a prepond-
erance standard demands, and credibility determinations
are seldom crucia) in deciding whether the evidence sup-

- ports a reazonable belief in guilt. See F, Miller, Prosecu-

at large and to use an interrogating process st police headquarters
in order to determine whom they should charge before a committing
magistrate on ‘probable cause. " Mallory v. United Stofes, 354
U, B, 448, 458 (1087),
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tion: The Decision to Charge a Suspect with a Crime 64—
109 (1969).** This is not to say that confrontation and
cross-examination might not enhance the reliability of
probable cause determinations in some cases, In most
.cases, however, their value would be too slight to justify
holding, as a matter of constitutional principle, that these
formalities and safeguards designed for trial must also be
employed in making the Fourth Amendment determina-
tion of probable cause.™

Because of its limited function and its nonadversary
character, the probable cause determination is not a
“critical stage” in the prosecution that would require

22 Tn Morriseey v. Brewer, 408 U, B. 471 (1972), and Gagnon v.
Scarpelli, 411 U, 8, 778 (1973), we held thet a parocles or proba-
tionsr arrested prior to revocation is entitled to an informal pre-
[imfinary hearing at the place of arrest, with some provision for live
festimony. 408 U. 8, at 487; 411 7. 8, at 788, That preliminary
hearing, more than the probable cause determioation required by
the Fourth Amendment, serves the purpose of gathering and pre-
serving Hve testlmony, since the final revocation hearing frequently
is held at some distance from the place where the violation oocurred,
408 U. B, at 485; 411 T, 8, ot 782-783 n, 5. Moregver, revocation
proceedings may offer lass protsction from initial error than the
more formal criminal process, where witlations are defined by statute
and the prosecutor hes m professional duty not to charge a suspect
with crime unless hs is satisfied of probable cause. Hee ABA Code
of Professional Responsibility, DR 7-103 {A) (s prosecutor “shall
not inetitute or cause to be instituted eriminal chargss when he knows
or it = obvious that the charges are not supporied by probable
cause”); ABA Btandarde Helating to the Administration of Crim-
Inal Justics, The Prosecution Funetion, §§ L1, 3.4, 39 (1974); Amer-
ican College of Trlal Lawyers, Code of Trial Conduct, rule 4 (c)
(1872),

# Criminal Justice is already overburdened by the volume of cases
and the complexities of our syetam, The processing of misdemeanors,
In partieular, and the sarly stages of prosecution generplly are marked
by delsys that can seriously affect the quality of justice. A consti-
tutionsl doetrine requiring adversary hearings for all persons detained
pending trial eould exacerbate the problem of pretrial delay,



73-477--0PINION

GERSTEIN v, PUGH 10

appointed counsel. The Court has identified as “critical
stages” those pretrial procedures that would impair de.
fense on the merits if the accueed is required to proceed
without counsel. Coleman v. .Alabama, 399 U. 8, 1
(1970) ; United States v. Wade, 388 1. 8. 218, 226-227
(1967). In Coleman v. Alabama, where the Court held
that & preliminary hearing was a critical stage of an Ala-
bama prosecution, the majority and concurring opinions
identified two critical factors that distinguish the Ala-
bama preliminary hearing from the probable cause deter-
mination required by the Fourth Amendment. First,
under Alabama law the function of the preliminary hear-
ing was to determine whether the evidence justified charg-
ing the suspect with an offense. A finding of no probable
cause could mean that he would not be tried at all, The
Fourth Amendment probable cause determination is ad-
dressed only to pretrial custody. To be sure, pretrial
custody may affect to some extent the defendant’s ability
to assiet in preparation of his defense, but this does not
present the high probability of substantial harm identi-
fied as controlling in Wade and Coleman. Second, Ala-
bamsa ellowed the suspect to confront and eross-examine
prosecution witnesses at the preliminary hearing, The
Court noted that the suspect’s defense on the merits could
be compromised if he had no legal assistance for exploring
or preserving the witnesses’' testimony. This considera~
tion does not apply when the prosecution is not required
to produce witnesses for cross-examination,

Although we conclude that the Constitution does not:
require an adversary determination of probable cause, we
recognize that state systems of criminal procedure vary
widely. There is no single preferred pretrial procedure,
and the nature of the probable cause determination
usually will be shaped to nccord with a State's pretrial
procedure viewed sa a whale. While we limit our hald-
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ing to the precise requirement of the Fourth Amend-
ment, we recognize the desivability of flexibility and ex-
perimentation by the Statea. It may be found desirable,
for example, to make the probable cause determination at
the suspect’s first appearance before a judicial officer ™
see McNabb v, United Stotes, 318 U, 8. 332, 342 34
(1943), or the determination may be incorporated into
the procedure for setting bail or fixing other conditions
of pretrial release, In some States, existing procedures
may satisfy the requirement of the Fourth Amendment.
Others may require only minor adjustment, such as ancel-
eration of existing preliminary hearings. Current
proposala for eriminal procedure reform suggest other
ways of testing probable cause for detention.®® Whatever

2 Poveral Btates already authorize s determination of probable
catse nt this stege or immediately thereafter. See Calo, Rev. Btat.
8 39-2-3 (1065 Bupp.); Hawaii Rev. Stat. § 705-9 (5) (1985} Vi
Rules Crim, Proc, 3 (b}, 8 (¢) (1974). This Court has interpreted
the Faderal Rules of Criminal Procedure to require a determination
of probable cause at the firet appesrance, Jfaben v. United Stales,
381 10, B, 714, 218 {1083); Mallory v. United States, 354 U, 8, 449,
454 (1967),

™ Under the Uniform Ruler of Criminal Procedure (FProposed
Final Diraft 1874), a person arrested without a warrent s enticled,
“without vonecessary delay,” to & first appearance before a magis-
trate and & determination that grounds exist for lesuance of an arrest
watrant. The determinstion may be made on afidavits or testimony,
in the presenca of the aceused, Hule 811, Persons who remain In
eustody for inghility to qualify for pretrial relesse are offerad another
opportunity for a probable cavse determination at the detention hear-
ing, held no more than five deye after arrest, This i3 an adversary
hearing, and the parties may summon witnesses, but ralisble hearsay
gvidence may be considered. Rule 344,

The A. L. 1. Modal Code of Pro-armaipnment FProcedure {Tenmt.
Draft No. 8, 1972, and Tent. Deaft No. 5A, 1673) alse provides a
first appearence, g} which s warrantless arrest must be supported
by a reasomably datuiled written statement of facta. 8310, The
magistrate may make a determination of probable cavse to hold the
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procedure a State may adopt, it must provide a fair and
reliable determination of probable cause as a condition
for any significant pretrial restraint on liberty,™ and this
determination must be made by a judicial officer either
before or promptly after arvest.”

aocugad, but he 8 not required to do sa gnd the sectsed may request
gn attorney for an “edjourned zemsion™ of the firet appesrance to be
held within 2 “court daye.” At that session, the magistmte makes
8 determination of probable cause upon & combination of written
snd live testimony;

“The arrested person may present written and testimonial evidence
end argumeniz for his discharge and the state may present addi-
tienel writien and testimonial evidence aond arguments that there &=
reasonable causs to believe that he hes committed the crime of
which he is seoused. The state’s submission may be made by means
of affidavits, end no witnesses shall be required to appear unless the
eoutt, in the light of the evidence and arguments submitted by the
partics, determines that there iz o brasia for helieving that the sppear-
ance of one or more witnesses for whom lhe arreated person seaks
subpoenas might lead to = finding thet thers is no reasonable cavsze
82102 (2) (Tent. Dralt No. 54, 1973).

9 Because the probable esusze determination is not & conetitutional
prerecruigite to the charging declaion, it i required omly for those
suspects who suffer restraints on libetty other than tha sondition
that they appesr for trial, Thers are many kinda of pretrial releass
and many degrees of conditional libarty. Hee 12 U. 8 Q. §3148;
ABA Btapdards Heleting to the Adminigtration of Criminal Justice,
Pretrin]l Helegse § 62 (1974); Uniform Hules of Criminal Procedure,
Rule 341 (Proposed Finel Diraft 1974), We camnot define spe-
vifically those that would require & prior probable eaues determina-
tion, but the key fector is significant restraint on Liberty.

#In hw roneurring opimion, Mg JreTice  Stewanr  ob-
jeets to the Court's choiee of the Fourth Amendment as the
rationale for decision spd seuggests that the Court offers less pro-
redural protection to & person in jail than it requires in certain evil
casee. Here we deanl with the complex procedures of g eriminal case
and a threshold right guaranteed by the Fourth Amendment. The
historical besia of the probable eause reguirement @ quite different
from the relatively recent application of variable procedural due
process in debtor-creditor disputes and termination of goverpment-
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We agree with the Court of Appeals that the Fourth
Amendment requires a timely judicial determination of
probable cause as a prerequisite to detention, and we
accordingly affirm that much of the judgment. As we
do not agree that the Fourth Amendment requires the
adversary hearing outlined in the District Court’s decres,
we reverse in part and remand to the Court of Appeals
for further proceedings consistent with this opinion.

created benefite, The Fourth Amendment was tallored explicitly for
the criminal justice system, and itz bslance between individual snd
publie jnioresta alwaya has been thought to define the “process that
in due" for seisures of person or property in eriminal oases, includ-
ing the detention of suspects pending trial. Part IT-A, ante, More-
over, the Fourth Amendment probable cause determination is in fact
only the first stage of an elabornte systern, umiqus in jurisprudence,
designed to safegiinrd the rights of those aceused of enminal conduct,
The rdatively simple civil procedures (e, g, prior interview with
school principal before suspension) presented im the cases cited in
the concurring opimion are inapposite and irrelevaot m the whally
different context of the eriminal justice syetem,

It would not be practicable to follow the further suggestion implicit
in Mg. JusTicr STEWART'S concurting opinion that we leave for
another day determination of the procedural safegnards that are
required in making & probable cause determination under the Fourth
Amendment. The judgment under review both declarss the right
not to be detained without o probable ecause determination and
affirme the District Court’s order prescribing an adversary hearing
for the implementation of that right, The circumstances of the
case thus require o decision on both issues,
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1. The Fourth Amendment requires a judicis] determination of prob-
able cause gz a prerequisite to extended resteaint of liberty follow-
ing srrest. Accordingly, the Florids procedures challenged hers
whereby & person arrested without a warraot and charged by
information may be jailed or subjected to other restraints ponding
trial without aoy opportunity for & probable cavse determination
are unconstitutional. Fp, 7-18.

{a) The prosecutor's asssssment of probable causs, standing
alone, does not meet the requirements of the Fourth Amendment
and is insufficient to justify restraint of liberty pending tral.
Pp. 13-15.

(b) The Comatitution dees nnt require, however, judicial over-
gight of the declsion to preseeute by Information, and a convietion
will not be vacated on the ground that the defendant wes detained
pending trial without & probable cauge determipation. P. 16,

2, Tha proballe eanse determination, as an imtial step n the erim-
inal juetice process, may be made by o judicial officer without an
adversaty henring, Pp. 16-21,

{2) The sole lssue iz whether there is probable cavsa for detain-
ing the arrested person pending further proceedings, and this is-
gue can be determined relisbly by the tse of informel procedures.
FPp. 18-18.

{b) Becawse of ita limited fuoction and ite nonadversary char-
scter, the probable cause determinstion iz not a "critical stage"
in the prosecution that would require appointad counsel. Pp. 18-18.

433 T 2d 778, affirmed in part, reversed in part, and remanded,
1
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Powerr, [, delivered the opinion of the Court, in Parts T and II
of which all other Members joined, and in Parts IIT snd IV of which
Bunaer, (1. J., and Warre, BuackMts, and Reaxquier, JJ., joined,

Brewarr, J,, filed & coneurring opimion, in which DovoLas, BReNNAN,
and Mansmary, JI., joined.
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Mz. Justice Powrmrn delivered the opinion of the
Court.

The issue in this case is whether a person errested
under & prosecutor's information is constitutionally en-
titled to & judicial determination of probable cause for
pretrial restraint of liberty.

 §

In March 1971 respondents Pugh and Henderson were
arrested in Dade County, Florida. Each was charged
with several offenses under a prosecutor's information.
Pugh was denied bail because one of the charges against
him carried a potential life sentence, and Henderson re-
mained in custody becausa he was unable to post a $4,500
bond,

* Reapondent Pugh was arrested on March 3, 1871, On Merch 18
an information was filed charging him with robbery, carrving a con-
oealed weapon, and possession of & firgarm during commisaion of &
felony. Respondent Henderson wos arrested on Mareh 2, and charged
by information on March 19 with the offenses of breaking and
entering and assault and battery. The record does not indicate
whether thers was an arrest warrant in either case,
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In Flerids, indictments are required only for prosecu-
tion of capital offenses. Prosecutors may charge all other
crimes by information, without a prior preliminary hear-
ing and without obtaining leave of court. Fla. Rule
Crim, Proc. 3.140 (a) ; State v. Hernondes, 217 Bo, 2d 109
(Fla. 1068); Di Bona v, State, 121 Ba. 2d 192 (Fls. Ct.
App, 1080), At the time respondents were grrested, a
Florida rule seemed to authorize adversary preliminary
hearings to test probable cause for detention in all cases,
Fla. Rule Crim, Proc. 1.122 (amended 1972), But the
Florida courts had held that the Aling of an information
foreclosed the suspect’s right to a preliminary hearing,
Bee State ex ral, Hardy v, Blount, 261 Bo, 2d 172 (Fla,
1972} They had also held that habeas corpus could not
be used, except perhaps in exceptional circumstances, to
test the probable cause for detention under an informa-
tion. Bee Sullivan v, State ex rel, MeCrory, 20 Bo, 2d
704, 797 (Fla. 1951). The only possible methods for ob-
taining a judicial determination of probable cause were &
apecial stetute allowing & preliminary hearing after 30
days, Fla. Btat. Ann, § 807.045 (1073),* and arraignment,
which the Distriet Court found was often delayed a month
or more after arrest. Pugh v. Reinwater, 332 F. Supp.
1107, 1110 (8D Fla. 1071),* Asaresult, a person charged

® Florida law glso denice preliminary hearinge tn persone confined
under mdictment, ses Songares v Hamlin, 2356 5o, 2d 729 (Fla, 1670);
Fia. Rule Crim. Free. 3181 (a), but that procedure is not challenged
it this coze, Jee u, 19, post, at 14,

® This siatute may have heen construed ta make the hearing pers
missive instend of mandatory, Bee Eveng v. Stabs, 197 Bo. 2d 313
{Flu. Ct. App. 10673 Fla, Op, Att'y Gen. 087-20 (1087). But of
Kare v. Guerton, 248 20, 2d 783 (Tla, Ot, App. 1071}, It may alsc
have heen sepergeded by the mubseouent amendmoents 1o the rules of
oriminal procedure. Ja re Florida Rules of Criminal Procedures,
272 Ba, 34 85 {1972).

*The Florida rdes do oot supgest that the issue of probeble
cauge can be rafsed at arraijgnment, Fla, Bule Crim, Proc. 3.180, but
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by information could be detained for a substantial period
solely on the decision of a prosecutor,

Respondents Pugh end Henderson filed a class action
against Dade County officials in the Federal District
Court," elaiming a constitutional right to & judicial hear-
ing on the issue of probable cause and requesting declara-
tory and injunctive relief." Respondents Turner and
Faulk, also in custody under informations, subsequently
intervened” Petitioner Gerstein, the State Attorney for
Dade County, was one of several defendants.®

After an initial delay while the Florida legislature con-
sidered & bill that would have afforded preliminary hear-
ings to persons charged by information, the District Court
granted the relief sought. Pugh v. Rainwater, supra.
The court certified the ease as a class action under Fed,

counsel for Petitioner represented at orsl argnment that arraign-
ment affords the suspest an opportunity to “atteck the sufficiency of
the evidence to hold him,"” Tr, of Oral Arg, Mar. 25 1974, at 17,
The Court of Appeals assumed, without deciding, that this was true,
423 F.2d 778, 781 0. B,

8 The complaint waz framed under 42 U, 8. C. § 1083, and juris-
diction in the District Court was based on 28 10, 8, C. § 1342 (3).

® Respondents did tiot ssk for relesse from state custody, even as
on eltemnate remedy, They asked only that the state anthorities be
ordered to give them a probable cause determination, This was
sleo the only rellef that the Distriet Court ordered for the named
respondents, 332 F, Bupp., at 1715-1118. Because release was
neither peked nor ordered, the lawsuit did not come within the class
of casea for which habeas corpua is the exclugive remedy. Preiser v,
Rodrigtez, 411 U, 8, 476 (1973); see Wolff v. McDonnell, 417 U, B.
— — (1874).

T Turner was being held on & charge of auto theft, following arrest
on March 11, 1871, Faulk was arrested on March 18 on charges
of soliciting a ride and possession of marihuana,

' The nared defendants included justices of the peace and judges
of small-claims courts, who were nuthorized to hold preliminary
hearings in criminal esses, and a group of law enforcoment officers
with power to make arrests in Dade County. Cersiein was the only
one who petitionad for certiorari,
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Rule Civ. Proe. 23 (b)(2), and held that the Fourth and
Fourteenth Amendments give all arrested persons charged
by information a right to & judicial hearing on the ques-
tion of probable cause. The Distriet Court ordered the
Dade County defendants to give the named plaintiffs an
immediate preliminary hearing to determine probable
cause for further detention.® It also ordered them to
submit a plan providing preliminary hearings in all cases
instituted by information.

The defendants submitted a plan authored by Sheriff
E. Wilon Purdy, and the Distriet Court adopted it with
modifications, The final order preseribed a detailed post-
arrest procedure, 336 F. Supp, 490, TUpon arrest the
accused would be taken before a magistrate for a “first
appearance hearing.” The magistrate would explain the
charges, advise the accusad of his rights, appoint counse]
if he was indigent, and proceed with a probable cause
determination unless either the prosecutor or the accused
waa unprepared. If either requested more time, the
magistrate would set the date for & “preliminary hearing,”
to be held within four days if the accused was in custody
and within 10 days if he had been released pending trial,
The order provided sanctions for failure to hold the hear-
ings at prescribed times, At the “preliminary hearing”
the aceused would be entitled to counsel, and he would be
allowed to confront and cress-examine adverse witnesses,

*The District Court correctly held that respondents’ claim for
relisl was not barred by the squitable restrictions on federal inter-
vention in state proascutions, Younger v. Harrs, 401 U8, 37 (1871}
The injunttion was not directed ai the state proseoutions ss such,
but only at the legality of pretrial detenfion without a judicial hear-
ing, an Issue that could not be ralsed in defenss of the crimimal
proseeution. The order to hold prelimbnary hearings eould not
prejudice the conduct of trisl on the merite. See Conover v. Monte-
suro, 477 F. 2d 1073, 1082 (CAS 1973): of. Peres v. Ledsama, 401
U. 8, 82 (1071); Stefanelli v. Minord, 342 U, 8. 117 (1051).
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to summon favorable witnesses, and to have a transeript
made on request. 1f the magistrate found no probable
cauze, the accused would be discharged. He then could
not be charged with the same offense by complaint or in-
formation, but only by indictment returned within 30
days.

The Court of Appeals for the Fifth Cireuit stayed the
Distriet Court’a order pending appeal, but while the case
wan awaiting decision, the Dade County judiciary volun-
tarily adopted a similar procedure of its own. Upon
learning of this development, the Court of Appeals re-
manded the case for specifie findings on the constitu-
tionality of the new Dade County system. Before the
District Court issued ite findings, however, the Florida
Bupreme Court amended the procedural rules governing
preliminary hearings statewide, and the parties agreed
that the District Court should direet its inquiry to the
new rules rather than the Dade County proeedures.

Under the amended rules every arrested persen must
be taken before a judicial officer within 24 hours, Fla.
Rule Crim. Proc. 3.130 (b). This “firat appearance” is
similar to the “first appearance hearing' ordered by the
Distriet Court in all respects but the erueial one: the mag-
ietrate does not make g determination of probable eause.
The rule amendments also changed the procedure for
preliminary hearings, restricting them to felony charges
and codifying the rule that no hearings are svailable to
persons charged by information or indictment. Rule
8.131; see In re Rule 3.131 (b), Florida Rules of Crim-
inal Procedure, 289 So, 24 3 (Fla. 1974),

In a supplementel opinion the Distriet Court held
that the amended rules had not answered the basic con-
stitutional objection, #ince a defendant charged by in-
formation still eould be detained pending tris! without
a judirial determination of probable cause. 355 F. Bupp.
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1286, Reaffirming its original ruling, the District Courd
declared that the continuation of this practice was uncon«
gtitutional™ The Court of Appeals affirmed, 483 F, 2d
778, modifying the District Court's decree in minor par-
ticulars and suggesting that the form of preliminary hear~
ing provided by the amended Florida rules would be ac-
ceptable, as long as it was provided to all defendants in
custody pending trial. Id., at TRB8-780.

State Attorney Gerstein petitioned for review, and we
granted certiorari because of the importance of the issue.
414 U. 8. 1062. We affirm in part and reverse in part.

0 Although this ruling held a statewide “legislstive rule” unconsti-
tutiongl, it wae not outside the jurisdiction of & single judge by vir
tue of 28 U, B. C. § 2281. The original complaint did not ask for
an injunction against enforcament of any state statute or legislative
ruls of statewide application, sincs the practice of denying prelim-
inary hearings to persong charged by information weaa then em-
bodied only in judiclal decisions. The District Court therefors had
jurisdiction to issue the initial mjunction, and the Court of Appeals
had jurisdiction over the appeal, On remand, the constitutionality
of & state “statute” was drawn ioto guestion for the first time when
the eriminal rales were smendad. The Distriet Court's supplemental
opinion can fairly be read ps a dedlaratory judgment that the
amended rules were unernstitutional; the injunctive decree was neves
amended to incorporate that holding; and the opinfon in the Court
of Appeals is not Inconsistent with the conclusion that the District
Court did not enjoin emforcamenit of the stutewide mifle, Bee 483 F,
24, at T98-700, Arccordingly, a district court of three judges was not
required for the isswance of this order., Bee Kennedy v. Mendozo-
Martinesz, 372 U. 8. 144, 162-155 {1048); Flemming v. Nestor, 368
U, 8. 803, 606-808 { 1360).

1 At oral argument counsel informed us that the named responds
ents have been convisted. Their pretrisd detention therefore hag
ended, This case balongs, however, to that narrow class of cases in
which the termination of a class representstive’s claim does not moot
the cleims of the vnmamesd members of the dass, SBee Scena v. fowa,
s 1, 8. ~— (1875), Pretrial detention is by nsture temporary,
apd it i most uplikely thet any given mdjvidual could have his



T3-477—0PINION

GERSTEIN v. FUGH '

1T

As framed by the proceedings below, this case pregents
two issues: whether & person arrested and held for trial
on an information is entitled to a judicial determination
of probable cause for detention, and if so, whether the
adversary hearing ordered by the Distriet Court and
approved by the Court of Appeals iz required by the
Constitution. A

Both the standards and procedures for arrest and
detention have been derived from the Fourth Amend-
ment and its common-law antecedents, See Cupp v.
Murphy, 412 U, 8. 201, 204205 (1973); FEr parte
Baollman, 8 U, 8. (4 Cranch) 756 (1807); Ex parte Bur-

constitutional deim decided on appeal before he is either relessed ot
convicted, The individual covld nonstheless suffer repeated depriva-
tions, and it l= certain that other persons simmilarly situated will be
detained under the sllegedly unconstitutional procedures. The elajm,
in short, is one that is distinetly "capable of repetition, yet evading
review,”

At the time the complaint was filad, the named respondents were
members of a dzes of persone detained without a judicinl probable
cause determination, but the record does not Indicate whether any
of them were mill m custody swaiting trial when the Dasteiet Court
certified the class. Buch a showing ordinarly would be required to
avoid mootness under Sosna, Dut this case fs & sultable sxeeption
te that requirement. See Bosnn, supra, at —— n, 11; of, Bivern v.
Freemon, 400 F. 2d 1158, 1162-1163 (CA® 1972). The langih of pre-
trinl custody cannot be ascertained at the outeet, and it may be ended
at any time by release on recognizanoe, dismissal of the charges, or
B puilty ples, na well as by acquittal of conviction after trial. Tt is
by no means certain that any given individual, ngmed sa plaintiff,
would be in pretrial custody long enough for a distriet judge to
cortify the clasa. Moregvaor, in this case the constant existence of
i dlass of parsons suffeving the deprivation is certain. The attormey
representing the named respoodents 1= a public defender, and we can
eafedy asume that he has other clients with & contiouing live interest
in the case,
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ford, 7 T. 8. (3 Cranch) 448 (1808), The standard for
arrest is probable cause, defined in terms of facts and
circumnstances “sufficient to warrant a prudent man in
believing that the [suspect] had committed or was com-
mitting an offense,” Beck v. (Ohio, 379 U, 8. 89, 01
{1964). See also Henry v. Unifed Sigtes, 381 U. 8. 08
(1950) ; Brinegar v. United Siates, 338 17. 8, 160, 175-176
(1848)., This standard, like those for searches and seiz-
ures, represents 8 necegsary accommodation between the
mdividual’s right to Liberty and the State's duty to con-
trol crime,

“These long-prevailing standards sesk to safe-
guard citizens from rash and unressonable inter-
ferences with privacy and from unfounded cherges
of crime, They also seek to give falr leeway for
enforcing the law in the community's protection.
Because many situationg which confront officers in
the course of executing their duties are more or legs
ambiguous, room must be allowed for some mistakes
on their part, But the mistakes must be those of
reagsonable men, acting on facts leading senaibly to
their conclusions of probability. The rule of prob-
able cause is a practical nontechnical conception
affording the best compromise that has been found
for sccommodating these often opposing interests.
Requiring more would unduly hamper law enforea-
ment, To allow less would be to leave law-abiding
citizens at the mercy of the officers’ whim ar ecaprice.”
Brinegar v. United Stales, supra, at 176.

To implement the Fourth Amendment's protection
againat unfounded invasions of liberty and privacy, the
Court has required that the existence of probable cause
be decided by a neutral and detached magistrate when-
ever possible. The classie gtaternant of this principla
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appears in Johinson v, United States, 333 U, 8. 10, 13-14
(1048} :

“The point of the Fourth Amendment, which often
is not grasped by zealous officers, is not that it denies
law enforcement the support of the usual inferences
which reasonable men draw from evidence. Its pro-
tection consists in requiring that those inferences be
drawn by a neutral and detached magistrate instead
of being judged by the officer engaged in the often
competitive enterprise of ferreting out crime.”

See also Terry v. Ohio, 392 U. 8. 1, 20-22 (1968},

Maximumn protection of individual righta could be
assured by requiring & magistrate's review of the factual
justification prior to any arrest, but such a requirement
would constitute an intolerable handicap for legitimate
law enforcement. Thus, while the Court has expressed a
preference for the use of arrest warrants when feasible,
Beck v. Ohio, supra, at 96; Wong Sun v, United States,
371 U, 8. 471, 479482 (1963), it has never invalidated
an arrest supported by probable eause solely because the
officers failed to secure a warrant, See Ker v. California,
374 U. 8. 23 (1963) ; Draper v, United States, 358 U. 8.
807 (1059) ; T'ruptano v, United States, 334 U. B, 609, 705
(1048).

1 We reiterated this principle in United Statey v. United Statep
Drigtrict Couwrt, 407 U, 8. 207 (1972). In terms that apply equally
to srrests, we described the “very heart of the Fourth Amendment
directive" as a requirement that "where practical, a governmental
pearch and sejmre should represemi both the efforts of the officer
to gather evidence of wrongful acts snd the judgment of the maog-
istrate that the collected evidence ks sufficient to justify invasion of &
eitisen’s private premises or conversation,” Id., at 318. Bee also
Terry v. Ohio, 302 U, 8. 1, 20-22 (1983).

3 Anather aspeet of Truprono wea overruled in United Stofes v,
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Under this practical compromise, & policeman's on-the-
scene aseesement of probable cause provides legal justifi-
eation for arresting a person suspected of erime, and for
a brief period of detention to take the administrative steps
incident to arrest. Omce the suspect is in custody, how-
ever, the reasone that justify dispensing with the magis-
trate’s neutral judgment evaporate. There no longer is
any danger that the suspect will escape or commit further
¢rimes while the police submit their evidence to a magis-
trate. And, while the State's reasons for taking summary
action subside, the suspect's need for & neutral determina-
tion of probable cause increases significantly. The econ-
sequences of prolonged detention may be more serious
than the interference occasioned by arrest. Pretrial con-
finement may imperil the suspect’s job, interrupt his
source of income, and impair his family relationships,
Bee R. Goldfarb, Ransom 32-91 (1965) ; L, Katz, Justice
Is the Crime 51-62 (10872). Even pretrial release may be
accompanied by burdensome conditions that effect a sig-
nificant restraint on liberty. 8ee, ¢ ¢, 18 U, 6. C. § 3146
(a)(2), (5). When the stakes are this high, the detached
judgment of & neutral magistrate is essential if the Fourth
Amendment is to furnieh meaningful protection from une
founded interference with liberty, Accordingly, we hold
that the Fourth Amendment requires a judicial deter-
mination of probable cause as a prerequisite to extended
restraint on liberty following arreat,

This result has historical support in the common law

Rabinowits, 330 1. B, b8 (1850}, which was overruled in tum by
Chimel v. Californda, 305 U_ 8. 752 {1D80),

The lssue of warrantless arcest that has generated the most con.
troversy, and which remaine unsetiled, ja whether and under what
oircumstanees an officer may enter & suspect's home to make o war-
rantless arrest. See Coolidge v. New Haompehire, 403 T, B, 443, 474-
481 (1971); 4., at 510512 n. 1 (WarTE, J., dissenting): Jones v,
Linited States, 3567 17, B, 403, 460-500 (1968),
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that has guided interpretation of the Fourth Amend-
ment. See Carroll v, United States, 267 U. 8. 132, 149
(1925). At common law it was customary, if not obliga-
tory, for an arrested person to be brought before a justice
of the peace shortly after arrest, 2 M, Hale, Pleas of the
Crown 77, 81, 95, 121 (1736) : 2 W. Hawkins, Pleas of the
Crown 116-117 (4th ed. 1702), See also Kurtz v. Moffitt,
115 T. B. 487, 498490 (1885)."* The justice of the peace
would “examine’ the prisoner and the witnesses to deter-
mine whether there waa reason to believe the prisoner
had committed a crime. If there was, the suspect would
be committed to jail or bailed pending trial. If not, he
would be discharged from custody. 1 M, Hale, supra, at
583-586; 2 W. Hawkins, supra, at 116-119; 1 J. Stephen,
History of the Criminal Law of England 233 (1883)%

¥ Ths primary motivation for the requirement seems to have
been the penalty for allowing an offender to escape, if he had in fact
committed the erime, and the fesr of liability for {alse imprisonment,
if he had not. Put Hale wleo recognized that a judicial warrant of
cammitment, called s mittimus, was required for more than brief
detention.

“"When a privata person hath arrested a felon, or one suspected
of felony, he may detain him in custody till he can ressonably dis-
mies himeelfl of him; but with as much speed a= convemiently he can,
he may do either of these things.

1. He may earry him to the common gaol, . . . but that iz now
rarely dons,

“2. He may deliver him to the constable of the vill, who may either
earry him to the copunon gaol, . . . or to & justice of peace to
be examined, and farther proceeded against as case shall require. ., |

3. Or he may carry him immediately to any justice of peace of the
county where he l= taken, who upon examination may discharge, bsil,
or comimit him, as the case shall require.

“And the bringing the offender either by the constable or private
person to a justios of peace is most usnal end safe, becauss a gaoler
will expect 8 Mittimur for hizs warrant of detaming.”

I M. Hale, supra, at 580-500,

" The examination of the prisoner waz inquisitorial, and the

witnesses were questioned outside the prieoner’s presence. Although
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The initial determination of probable cause also could be
reviewed by higher courts on a writ of habeas corpus.
2 W. Hawkins, supra, at 112-115; 1 J, Stephen, supra, at
243; see Ex parte Bollman, 8 U, 8. (4 Cranch) 75, 97-
101 (1807). This practice furnished the model for
eriminal procedure in America immediately following the
adoption of the Fourth Amendment, see Ez parte Boll-
man, 8 U. 8. (4 Cranch) 75 (1807); ** Ez parte Burford,
7U. 8. (3 Cranch) 448 (1806) ; United States v. Hamilton,
3U. 8. (3Dall.) 17 (1795), and there are indications that
the Framers of the Bill of Rights regarded it as a model
for a “reasonable” seizure. See Draper v. United States,
358 U.8.307, 317-320 (10859) (Dovaras, J., concurring).™

this method of proceeding was considered quite barsh, 1 J, Btephen,
nt 210-225, it was well established that the prisoner was entitled to be
discharged if the investigation turned up insufficient evidence of his
guilt, fd, et 233,

18 Tn Er parte Bollman, two men charged in the Aaron Burr cass
were committed following an examination in the eiroult court of
the Distriet of Columbin. They filed & petition for writ of habeas
eprpus in the SBupreme Court. The Court, #n an opinlon by Chief
Justice Marshall, effirmed its jurisdiction to issue habeas corpus to
peraons in custody by order of federal trisl courts. Then, following
arguments oo the Fourth Amendment requirement of probable causa,
the Court surveyed the svidencs agsinst the prisoners and held that
it did not establish probable cause that they were guilty of treasom,
The prisonsrs were dischargsd,

¥ Hep mlso M. Lamson, The History and Development of the
Fourth Amendment to the United States Constitution 16-18 (1837]),
A similar procedure at common law, the warrant for recovery of
stolan goods, 1= emid to have furnished the model for & “reason-
eble” search under the Fourth Amepdment, The victim was re-
quired to appeat before & justice of the pesce and make an oath
of probable cause that his goods could be found in & particular place,
After the warrant was executed, snd the goods seized, the victim
and the nlleged thief would appear hefore the justice of the peace
for & prompt determination of the cause for ssisure of the goods
and detention of the thisf 2 M, Hals, supra, at 140-152; 'T. Taylor,
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Under the Florida procedures challenged here, a per-
son arrested without a warrant and charged by informa-
tion may be jailed or subjected to other restraints pending
trial without any opportunity for a probable cause
determination.” Petitioner defends this practice on the
ground that the prosecutor's decision to filé an informa-
tion is itself a determination of probable cause that fur-
nisheg sufficient reason to detain a defendant pending
trial. Although a conseientious decision that the evi-
dence warranta presecution affqrds a measure of protec-
tion againat unfounded detention, we do not think
progecutorial judgment standing alone meets the require-
ments of the Fourth Amendment. Indeed, we think the
Court’s previous decisions compel disapproval of the
Florida procedure. In Albrecht v. Uniled Stales, 273
U. 8. 1, 5 {1827), the Court held that an arrest warrant
issued solely upon a United States Attorney’s information
was invalid beeause the accormpanying affidavite were de-
fecktive, Although the Court’s opinion did not explicitly
state that the prosecutor's official oath could not furnish
probable eause, that conclusion was implicit in the judg-
ment that the arvest was illegal under the Fourth Amend-
ment.* More recently, in Coolidge v. New Hummpshire,

Two Studies m Constitutional Interpretation 24-25, 3940 {1889);
gee Boyd v. Unifed Séater, 1168 T3. B. 018, 626-620 (1886).

1 A person arrested under & warrant would have received a prior
fudicial determination of probable cause. Unider Fla. Ruls Crim,
Proo. 3.120, & warrant may be isued upon & swom complaint that
states focts showing that the suspeet has committed s orime. The
magistrate may aleo take testimony under oath to determine if there
ir ressomabls ground to believe the complsint is trus.

1 By eontrast, the Court has held that an indictment, *fai¥ upon
ita face,” and returned by a "properly constituted grand jury” con-
clusively determinea the existence of probable coime and requires
wemance of an serent warrant without further ingmiry. Ex parfe
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403 V. S. 443, 440453 (1971), the Court held that &
prozecutor’s responeibility to law enforcement is incon=
sistent with the constitutional role of a neutral and de~
tached magistrate. We reaffirmed that principle in Shad-
wick v. City of Tampa, 407 U, 8. 345 (1872), and held
that probable cause for the issuance of an arrest warrant
must be determined by someone independent of police
and prosecution. See also U'nited States v. United States
District Court, 407 U, 8. 297, 317 (1972).* The reason
for this separation of functions was expreased by Justice
Frankfurter in a similar context:

"A democratic society, in which respect for the dig-
nity of all men is central, naturally guards against
the misuse of the law enforcerment process. Zeal
in tracking down crime is not in itself an assurance
of soberness of judgment. Disinterestedness in law
enforcement does not slone prevent disregard of cher-
ished liberties, Experience has therefore counseled

Urnited States, 287 1. B, 241, 250 (1932). Bee also Giordenello v.
United Stafes, 357 10, B, 480, 487 (1058). The willingness to lot &
grand jury's judgment substitute for that of a peotta] and detached
magisirate i attributable to the grand jury®s relationship to the
courts and ite historical role of protecting individuals from unjust
prosecution. Ses [Mnited Stafes v. Calandra, 414 U, 8. 338, 342-348
(1974),

20 The Court lind eatlier reached s different result in Ocampo v,
[r'nited Stotes, 234 T5. B. 91 (1014), a criminal appeal from the
Philippine Islands. Imterpreting a statutory guarantee substantially
identical to the Fourth Amendment, Act of July 1, 1002, o, 1289, § 5,
32 Btat. 003, the Court held that an arrest wartant could issue
solely upon a prosecutor’s mformation. The Court has einee held
that interpretation of a statutory guaramies applicable to the Philip-
pines is not conclusive for interpretation of & cognate provision in
the Federal Constitution, Green v, United States, 355 U, 8. 184,
1894-108 (1957). Even if it were, the rezult reached in OQcampo
iz Incompatible with the later holdings of Albrecht, Coolidge, and
Bhodwick.
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that safeguards must be provided against the dan-
gers of the overzealous as well as the despotic. The
awful instruments of the criminal law cannot be
entrusted to a single functionary. The complicated
process of criminal justice is therefore divided into
different parts, responsibility for which is separately
vested in the various participants upon whom the
eriminal Iaw relies for itz vindication,”" McNabb v,
United States, 318 U, 8. 332, 343 (1943).

In holding that the prosecutor’s assessment of probable
cause is not sufficient alone to justify restraint on liberty
pending trial, we do not imply that the socused is en-
titled to judicial oversight or review of the decision to
prosecute. Instead, we adhere to the Court's prior hold-
ing that a judicial hearing is not prerequisite to prosecu-
tion by information. Beeck v. Washington, 369 U, B,
541, 545 (1962); Lem Woon v. Oregon, 220 U, 8, 586
{1913), Nor do we retreat from the established rule
that illegal arrest or detention does not void a subsequent
conviction. Frisbie v. Colling, 342 V. 8, 518 (1952);
Ker v. Illinois, 118 U, B, 436 (1886). Thus, as the Court
of Appeals noted below, although a suspect who is
presently detained may challenge the probable cause for
that confinement, a conviction will not be vacated
on the ground that the defendant was detained pending
trial without & determination of probable cause. 483
F. 2d, at 786-787. Compare Scarbrough v. Dutton, 393
F. 2d 6 (CA5 1068), with Brown v. Fauntleroy, — U. 8.
App. D.C.—, 442 F. 2d 838 (1971), and Cooley v. Stone,
— 1.8 App. D.C. ——, 414 F. 2d 1213 (1969).

11X

Both the District Court and the Court of Appeals
held that the determination of probable cause must be
accornpanied by the full panoply of adversary safe-
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guards—ecoungel, confrontation, cross-examination, and
eompulsory process for witnesses. A full preliminary
hearing of this sort is modeled after the procedure used in
many States to determine whether the evidence justifies
going to trial under an information or presenting the
cage to a grand jury, See Coleman v. Alabama, 399 U. 8.
1 (1970); Y. Kamisar, W. LaFave & J. Isracl, Modern
Criminal Procedure 957-067, 996-1000 (4th ed. 1974).
The standard of proof required of the prosecution is
usually referred to as “‘probable cause,” but in some juris-
dictions it may approach a prima facie case of guilt.
A, L. I. Model Cade of Pre-arraignment Procedure, Com-
mentary on Article 330, at 90-91 (Tent. Draft No. 5,
1072). When the hearing takes this form, adversary pro-
cedures are customarily employed. The importance of
the issue to both the Btate and the accused justifies the
presentation of witnesses and full exploration of their
testimony on ecross-examination. This kind of hearing
also requires appointment of counsel for indigent defend.
ants. Coleman v. Alabama, supra. And, as the hearing
assumes inereased importance and the procedures become
more complex, the likelihood that it can be held promptly
after arrest diminishes. See A. L, I. Model Code of Pre-
arraignment Procedure, supra, at 33-34,

These adversery mafeguarde are not essential for the
probable cause determination required by the Fourth
Amendment. The sole issue is whether there is probable
eause for detaining the arrested person pending further
proceedings. This issue can be determined reliably with-
out an adversary hearing. The standard is the same
aa that for srrest,”” That standard—probable cause to

= Becanse the standards are identical, ordinarily there is no need
for further investigation before the probable cause determination can
be made,

“Presnmably, whomever the police arrest they must arrest on ‘prob-
ahls canse’ Tt is not the function of the police to arrest, 4s it were,
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believe the suspect hes committed a erime—traditionally
has been decided by a magistrate in & nonadversary pro-
ceading on hearsay and written testimony, and the Court
has approved these informal modes of proof,

“Guilt in a criminal case must be proved beyond a
reasonable doubt and by evidence confined to that
which long experience in the common-law tradition,
to some extent embodied in the Constitution, has
erystallized inte rules of evidence consistent with
that standard. These rules are historically grounded
rights of our system, developed to safeguard men
from dubious and unjust convietions, with resulting
forfeitures of life, liberty and property.

“In dealing with probable cause, however, as the
very name implies, we deal with probabilities,
These are not technical; they are the factual and
practical considerntions of everyday life on which
reasonable and prudent men, not legal technicians,
act. The standard of proof is sccordingly correla-
tive to what must be proved.” Brinegar v. United
States, 338 U, 8. 160, 174-175 (1049).

Ci. MeCray v. Illinois, 386 U. B, 300 (1067).

The use of en informal procedure is justified not only
by the lesser consequences of a probable cause deter-
mination but also by the nsture of the determination
itself. It does not require the fine resolution of conflict-
ing evidence that a reasoneble-doubt or even a prepond-
erance standerd demands, and credibility determinations
are seldom crucial in deciding whether the evidenee sup-
ports a reasonable belief in guilt. See F. Miller, Prosecu-

at large and to use an Interrogating process et police headquarters
in order to determine whom they should charge before & committing
magistrate on ‘probable cause!” Mallory v, United Stotes, 354
. B. 440, 458 (1057).
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tion: The Decision to Charge a Suspect with a Crime 84—
109 (1969).** This is not to say that confrontation and
cross-examination might not enhance the reliability of
probable cause determinations in some e¢ases. In most
cazes, however, their value would be too slight to justify
holding, as a matter of constitutional prineiple, that these
formalities and safeguards designed for trial must also be
employed in making the Fourth Amendment determina~
tion of probable cause**

Beecause of ite limited function and its nonadversary
character, the probable cause determination is not a
“critical stage” in the prosecution that would require

23 In Morrissey v. Brewer, 408 T, 8. 471 (1972), and Gagnon v.
Scarpelfi, 411 T1, 8, 778 (1873), we held that s parclea or proba-
tioner srrested prior to revocation in entitled to an informal pre-
liminary hearing at the place of arrest, with some provision for live
testimony, 408 U, 8, at 487; 411 U, B, at 786, That preliminary
hearing, more than the probable cause determination required by
the Fourth Amendment, serves the purpose of gathering and pre-
serving live testimony, since the finn] revocation hearing frequently
is held at somie distanes from the place where the violation accurred.
408 T, 8,, at 485; 411 U, 8, at 7B2-T83 n, 5. Moreover, revocation
proceedings may offer leas protection from initisl error than the
more formal eriminal process, where violations are defined by statuta
and the prosecutor has a professinnpl duty not to charge & muepect
with crime unless he is satisfled of probable cause, Bes ABA Code
of Professional Responsibility, DR 7-108 {A) (& prosecutor “shall
not institute of cause to be instituted criminal charges when he knows
or it is obvious that the charges are not supported by probable
causa"): ABA Htandards Relating to the Administration of Crim-
inal Jugtice, The Prosscution Function, 88 1.1, 3.4, 39 (1674); Amer-
ican College of Trial Lawyers, Code of Trial Conduct, rule 4 {c)
(1872),

2 Criminal justice is already overburdened by the volume of cases
and the coroplexities of our syatem. The processing of misdemeanors,
in particular, and the early stages of prosecution generslly are marked
by delaya that ean seriously affect the quality of justice. A consti-
tutional doetrine requiring edversary hearings for all persons detained
pending trial could exncerbate the problem of pretrial delay. .



73-477—0PINION

GERSTEIN ». PUGH 19

appointed eounsel. The Court has identified as “eritical
stagen’’ thoee pretrial procedures that would impair de-
fense on the merits if the accused is required to proceed
without counsel. Coleman v, Alabama, 399 U, 8, 1
(1070); United States v. Wade, 388 U. 8. 218, 226-227
(1967). In Coleman v. Alabama, where the Court held
that a preliminary hearing was & critical stage of an Ala-
bama prosecution, the majority and concurring opinions
identified two critical factors that distinguish the Ala-
bama preliminary hearing from the probable cause deter-
mination required by the Fourth Amendment. First,
under Alabama law the function of the preliminary hear-
ing was to determine whether the evidence justified charg-
ing the suspect with an offense. A finding of no probable
cause could mean that he would not be tried at all. The
Fourth Amendment probable cause determination is ad-
dressed only to pretrial custody. To be sure, pretrial
custody may affect to some extent the defendant's ability
to assist in preparation of his defense, but this does not
present the high probability of substantial harm identi-
fied s controlling in Wade and Coleman, Second, Ala~
bama allowed the suspeect to confront and cross-examine
prosecution witnesses at the preliminary hearing. The
Court noted that the suspect’s defense on the merits could
be compromised if he had no legal assistance for exploring
or preserving the witnesses' testimony. This considera-
tion does not apply when the prosecution is not required
to produce witnesses for cross-examination.

Although we conclude that the Constitution does not
require an adversary determination of probable cause, we
recognize that state systems of eriminal procedure vary
widely. There is no gingle preferred pretrial procedurs,
and the nature of the probable cause determination
usually will be shaped to aecord with a State's pretrial
procedure viewed as a whole. While we limit our hold-
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ing to the precise requirement of the Fourth Amend-
ment, we recognize the desirability of HBexibility and ex-
perimentation by the States. It may be found desi

for example, to make the probable cause determination a
the guspect's first appearance before a judicial officer,™
see McNabb v. United States, 318 T, 8, 532, 342-344
(1943), or the determination may be incorporated into
the procedure for setting bail or fixing other conditions
of pretrial release, In some States, existing procedures
may satisfly the requirement of the Fourth Amendment.
Others may require only minor adjustment, such as accel-
eration of existing preliminary hearings, Current
proposals for eriminal procedure reform suggsst other
ways of testing probable cause for detention.®® Whatever

# Bavera]l Btates already authorize s determination of probable
cause at this stage or immedistely thereafter. See Colo, Rev, Stat.
§30-3-3 (196856 Bupp.); Hawaii Hev, Stat. § 708-8 (5) (1908} Vi.
Rules Crim. Proe. 3 (b), 5 (¢) (1874), This Court has interpreted
the Feders|l Rules of Criminal Procedure to require a determination
of probable eaves at the first appesrance. Jaben v. United Statcs,
381 U, 8. 214, 218 {1965); Mallory v. Untled States, 354 U. 8. 440
454 (1957).

% Inder the Uniform Rules of Criminal Progedure (Propossd
Final Draft 1074), a person arrested without a warrant is entitled,
“without unnecesary delay,” to o first appearance befors & magls-
trate and a determination that grounds exi=t for izsuance of an arrest
warrant. The determination may be made on affidavits or testimony,
in the presence of the acensed. Rule 311, Persons who remain in
custady for insbility to qualify for pretrial release are offered another
oppartunity for & probable cause determination at the detention hear-
ing, held oo more then five days after arrest. This is an adversary
hearing, and the parties may summon witnesses, but reliable hearsay
evidence may ba considered. Rule 344,

The A. L. I, Model Code of Pre-arraignment Prosedure (Tent.
Draft No, §, 1972, and Tent. Draft No, 5A, 1973) also provides a
E:t- appearance, at which a warrantless arrest must be supported

& reascnebly detailed written statement of facts, §310. Th

nagistrate muy make § determmation of probable cause to hold the
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- procedure a State may adopt, it must provide a fair and
reliable determination of probable cause as a condition
for any significant pretrial restraint on liberty,” and this
determination must be made by a judicial officer either
before or promptly after arrest.

aecusad, but he i& not required to do so and the accused may request
an attorney for an “adjourned session™ of the first appearance to be
hald within 2 “court days."” At that session, the magistrate makes
8 determination of probable cause upon a combination of written
and live testimony;

“The arrested person may present written and testimonial evidence
and arguments for his discharge and the state may present addi-
tional written and testimonial evidence and arguments that there i
reasongble cause to belisve that he has committed the erime of
which hes is accused. The state’s submission mey be mads by means
of affidavits, and no witnesses ghall be required to appesr unless the
court, m the light of tha evidence and arguments submitted by the
parties, determines that there i= a basis for believing that the appear-
ance of one or more witnesses for whom the arrested person seeks
subpoense might lead to 8 finding that there is no reasonable cause.”
§ 3102 (2) (Tent. Draft No. 54, 1873),

*8 Because the probable cause determination is not & constitutional
prerequisite to the charging decision, it is required only for those
suspecta who suffer restrainte on Liberty other than the condition
that they appear for trial. There are many kinds of pretrial relsass
and many degrees of conditional liberty, See 18 T. 8. C. §31458:
APA Btandards Relating to the Adminlstration of Criminal Justice,
Pretrial Release § 52 (1074); Uniform Rules of Criminal Procedure,
Rule 341 (Proposed Final Draft 1974). We cannot define spe-
cifically those that would require & prior probable cause determitia-
tion, but the key factor is significant restraint on liberty.

#In hig concurring opinion, Mz, Juerice Srewsrr  ob-
jects to the Court's cholee of the Fourth Ammendment as the
rationale for decision and suggests that the Court offers les pro-
cedural protection to 4 pereon in jail than it requires in certain civil
cases. Here we deal with the complex procedures of & criminal case
and & threshold right guanranteed by the Fourth Amendment. Tha
historieal basiz of the probable couse requirement is quite different
from the relatively recent application of variabls procedursl due
process in debtor-creditor disputes and termination of government-
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We agree with the Court of Appeals that the Fourth
Amendment requires a timely judicial determination of
probable cause g= a prerequizite to detention, and we
secordingly affirm that much of the judgment, As we
do not agree that the Fourth Amendment requires the
adversary hearing outlined in the District Court's decree,
we reverse in part and remand to the Court of Appeals
for further proceedings consistent with this opinion,

crented benefite. The Fourth Amendment waa tailored explicitly for
the crimnal justice system, and its halance between mdividusl and
public interests always has been thought to define the “process that
W due” for seigures of person or property in criminal cmees, inclod-
ing the detention of suspects pending triel, Part IT-A ante  More-
over, the Fourth Amendment probahle panse determination is in fact
only the first stage of an elaborate gystem, unique in jurisprudenca,
designed to safeguard the righte of those accused of eriminal conduet.
The relstively simple civil procedures (e. g., prior interview with
school pringipal before suspension) presented in the cnses cited in
the concurring opinion are mapposite and rrelevant in the wholly
different context of the eriminal justice syatem,

It would not be practicabls to follow the further suggestion implicit
in Mz, Josrree SrEwART's concurring opinion that we lesve for
anpther day determination of the procedursl safegunrde that are
reqquired in making & probable cause determination under the Fourth
Amendment, The judgment under revisw both declares the right
ool 0 be detained without & probable cause determination and
afirme the Distriet Court’s order prescribing an adversry hearing
for the implementation of that right. The cireumstances of the
casg thus require & decision on both issties,
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