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BENCH MEMORANDUM i

TO: Justice Powell

FROM: Chris Whitman DATE: September 18, 1975

75-436 BUCKLEY v, VALEQO

This memo contains my initial thoughts upon reading
the CADC opinion, some of the literature, and the relevant
case law. The briefs are not due in for some weeks. I will
update and flesh out where necessary. I did read the briefs
at the Court of Appeals, so I am not working completely in
the dark.

At this point I will point out problems I see in the
CADC opinion and suggest another approach to the case. Tﬁis could
turn into a_small book if T discussed the statute and the
history of the litigation in detail. That has been done well
by the CADC opinion; The legal principles - of justiciability
and strict scrutiny analysis - are familiar to you and fairly
well settled. My primary concern here is with their application

to the questions raised by this intricate case,

I. The Court of Appeals Opinioun - Basic Problems.

The primary falllng of the CADC opinion is that 1t does

e et Pl = o e
not analyze the justiciability and substantive 1ssues raised in

—-— L D
— —
terms of each particular question raised. Just1c1ab111ty is

T
handled summarily - by a broad assertion that the challenged



provisions exert an "inhibitory effecty,'" presumably on all
of some of the plaintiffs. Some questions - in particular,
those dealing with unexercised powers of the Federal Election
Commission (Commission) and vagueness challenges that‘might
be avoided by advisory opinions from the Commission - were
found to be unripe for resolutionm.

The analysis on the merits is also too broadly drawn.
The court labels all the activities allegedly infriunged upon by

s e

the Federal Election Campaign Act (FECA) as ''speech plus”
_____W‘M\-—*
and then applies trzt the "compelling government interest"

test,upplies. The govermment interest in the Act as a whole - the
. elimination of both the appearance and the reality of corruption
. in political cémpaigns - .is identified and found to be sufficient
to justify most of the Act.- Those provisions that cannot be
directly related to that end are upheld as loopholdclosing
and enforcement devices.that only incidentally infringe on private
rights. The Act is found to depart too far from legitimate
service of that compelling interest only when the legislative
history inescapably demonstrates that a provision (§ 437a). was
designed to apply to organizations that primarily are concerned
with discussion of public issues, rather than with campaigns.
@jf)There is little balancing of ﬁhe govermment's interest in each
ey provision against the specific private rights infringed by
‘?/ that sectiorwadequate consideration

. of less restrictive altermatives to each provision. The court
= A a»——w—'%,f-—»eﬂ'-“—-s,—’*‘%w




escapes this obligation by pointing to '"a legislative
conviction that the intermesh of reinforcing measures is
needed to cope with the grave abuses." Slip op. at 1518.

Williams v. Rhodes, 393 U.S. 23 (1968), demounstrates

the necessity of evaluating a scheme of election regulatioms
as a whole. There "the totality of the [state] restrictive
laws taken as a whole' was found to impose an impermissible
burden on voting and associational rights. 393 U.S. at 34.
But Williams did not relieve ‘the courts of the obligatiom to
evaluate whether any given provision (although part of a large
plan) impe;missibly infringes on rights protected by the
Constitution. This litigation comes to us in an umwayldy

clump. But that is no excuse for failing to give each challenge
—— .

raised by plaintiffs the consideration it would be given if
- -

it were raised separately.
e e

el e i

Justiciability

The judicial review provision of the Act, § 437h, 1s very
broad. It gives the Commission, the mnational committee of
any political party, and any individual eligible to vote in a
Presidential election the right to institute actions to construe

the constitutionality of amy provision of the Act. But we

must also ensure that the counstitutional requirement that a case

or controversy exist is met. CADC apparently assumes that

plaintiffs who suffer an "inhibitory effect'" from some provision

of the Act have standing to challenge aiy other provision.

e ——————
———



Perhaps they had in mind this Court's decision in Sierra Club v.

Morton, 405 U.S., 727 (1972), which held that under certain
statutes "once review 1s properly invoked [by one who can show
a personal injﬁiy], that person may argue the public interest

in support of his claim." 405 U.S. at 737. This holding,

however, does not give every .person who has standing the right

to raise évery possible challenge to the Act which contains the
— e ——— =

provision from which that does him injury. Instead, it allows a

e e i

litigant who can establish that he has been injured by a given
govermmental action the right to raise the claims of third parties
against that'specific action if Congress has indicated by statute

that it wishes to allow him to do so. Section 437h, then,

allows a party injured by a provision of the Act to present

the challengés that could be raised by others to that provision.

It does not allow a party who claims injury solely under, say,

T ot
the disclosure provisions to raise a challenge to the public
/M‘__\”—WM’

v——

financing scheme.

Each chalienge will be evaluated separately below. For

the most part, however, there is at least one plaintiff who

e

has standing to make each challenge raised here. This is

st

typically because the challenged provision directly and
unambiguously applies to activities in which one or more of

the plaintiffs engage and seek to engage. Therefore, they are

now in the position of having to choose between the risk of
pr————

criminal prosecution and conformity to a statute which (they
W —

argue) would create a substantial deprivation (in the tangible

1
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form of loss of funds and support, or in the form of forced
abstinence from activities protécted by the First Amendment).
This choice is made more difficult for the candidate-plaintiffs,
for they risk both crimival prosecution and the political costs

that prosecution would entail in this Wagergate-conscious era.

Standard of Review.

CADC labels the contribution and expenditure. activities

regulated by the Act as ''speech plus." 1 This is unot a helpful

characterization. The concept of '"speech plus" grew out of
the picketing situation, where the action elements of picketing
gave the conduct a tangible impact beyond that created by

mere speech,

CADC does not explain its choice of this term, but it

i

appears to conclude that the spending of money brings the

regulated conduct out of the category of pure speech. The

—

spending of money'should be irrelevant; it was, for instance,

an integral part of the speech in Times v. Sullivan. There

}s little effective communication activity that can be engaged

s

[ -
in without some spending of money. We would not remove a
O e e et e v

citizen from the protection of the First Amendment because he

purchased a soap-box.

Some of the spending regulated here is directed solely

—

to promulgating the political ideas of the spender - e.g.,

expenditures by candidates or independent éxpenditures by

N

voters for newspaper space or air time. Other expenditures are

| —

™

1. The challenge to the public financing provisions raises a
different question. The appropriate standard of review for that
part of the Act will be discussed in context -below.



not so directly related to the spender's speech - e.g.,
contributing funds to a céndidate,‘hotel and transportation
expenées - although they too promote political discussion.
The cioseness‘of the reéulated activity to the speech of the
regulated party is ome factor to be considered in evaluating
the extent to Which.a given provision infringes on protected
rights.

I find it more useful to look at the purpose behind

—

the regulation than to look at the regulated activity. If the

Act purported;tdiimpose-a direct restriction on speech because

of its qéntent, our -only induiry would be: 1Is this speech
protected b§ the First Aﬁendment? If Congress wished to

advance independent interests and has in the process incidentélly
infringed upon First Amenément rigﬁts, a balancing analysis is
appropriéte, although the gbvernmental interest must be very

strong to justify the infringement.

71¢¢4a;mavﬁca It is possible to characterize some aspects of the

e

ot
P BRI

challenged legislation as imposing direct restrictions on

political speech -- Congress clearly intended to prohibit

ﬂ“-— .
Yo chooveelegipenditures above a certain amount precisely because the

Aoni e

' - R b

i

speech they bought was too effective. But I think that the
alancing test is more appropriate. Congress' primary concern
in enacting FECA was to deter corruption, or the appearance

of corruption. Speech that was ''too effective' was not
prohibited because of its content but because of the corruption

and cynicism that it breeds.



Where the attack made by plaintiffs is based on the
Equal Protection clause, rather than directly on the First
Amendment, the compelling-governmental-interest test is still
applicable, for the alleged diserimination burden$ the First
Amendment rights to associate for political purposes and to vote

effectively. Williams v. Rhodes, 393 U.S. 23, 30-31 (1968).

My analysis leads me back by a different route to

the compelling-governmental-interest test adopted by CADC.
I " e e,
I do think the different route is significant. If the

infringed activities are dismissed as '"speech plus,' we

may forget that the infringement may tread om important .
personal rights that must be given adequate weight.
# * *
A recurring difficulty in making the balances required

by this case is that the legislation seeks to serve First

Ameundment values as well as to limit them. The campaign laws

P

were designed to open access to the federal election.process

and to increase political opportunity by reducing the advantage
of those who have deep financial reserves.;

ﬁubi_n v. Panish, 415 U.S. 709 (1974), the right

to participate on an equal basis with other voters was said
to "flow maturally from our recognition' of the ''right to
elect legislators in a free and unimpaired fashion." 415 U.S.
at 714, citing Reynolds v. Sims, 377 U.S. 533, 562 (1964)
(Warrem, C.J.).



Congress coticluded that a completely "free aund
unimpaired" electoral process, like a "free and unimpaired"
economic system, can create monopolies and oligopolies.

The legislation under review is, in effect, an attempt to
lower barriers to political competitiou in order fo increase

the range of voter choice. But the attempt to open access

for the many necessarily involves limiting the power of the
few to exercise rights of spegch and association protected
by the Constitution. This is complicated by the.fact that
we do not understand fully the relationship between spending
and political opportunity. Neither Congress nor the courts Z%fﬁkyhp
can say on the basis of present information whether spending ﬂ[:du_}5
. restrictions, on balance, serve or Pinder free sp;aech.
This makes it difficﬁlﬁ to evaluate both the governmental
interest and the precision with which the legislation serves
that interest. Since campaign spending regulations may prove
to be the most effective way to serve First Amendment values
overall, aun absolute constitutional prohibition should not be
imposed against all‘experimentation. But it is also important

that excessive infringement on constitutionally protected ) el

activity not be justified on the basis of an unverified

conviction that the good of all will ultimately be served.
—_—

II. Disclosure Requirements.

Justiciability. (My discussions of justiciability draw

| _ i
% M M‘W\\ ‘V‘Cd/bcf M MWF
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on the findings of fact made by the district court on remand
from CADC,)

The Libertarian Party, the American Conservative Union
(ACU), and the Conservative Party of New York (CPNY) allege

that they have received anJexpect to receive contributions

over $100, which will subject thercontributors to the

disclosure requirements. There is testimony by officers of
ACU and CPNY that their members have been subject to harassment
in the past. There is testimony that at least two persons
would have contributed to the Libertarian Party but for their
fear of disclosure. These groups fear that they will suffer
financial harm (through loss of contributions) and that their
contributing members Wili be injured (through Being deterred
from exercising their right to contribute or through harassment
if they exercise that rights). It is not clear that any
disclosure pusuant to FECA will be the '"proximate cause" of

any harassment that does result. But fear of harassment, and

any consequent deterrence, are proximately related to disclosure.

These E}gizgiEEg_Egzgngggﬁigg to present both their own claims
and those of their members, for there is a direct infringement
on the associational rights of the organization and its .
contributors. The evidence of harassment is relatively sparse,
but that goes to the weight--of plaintiffs' interest in the

balancing process described below.

The Merits. stera} strong govermmental interests

AN
are served by the disclosure requirements - providing information
\_h\__——

———
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to the public to aid in the evaluation of caundidates, gathering
the data necessary to spot violafions of cémpaign laws, and
deterring corruption by exposing large contributions to the
light of publicity. The extent to which these interests tip
the balance depends on the extent of the burden placed on
individual rights. The requirements do not directly limit
speech protected by thelFirst Amendment, but they do place-a
burden on‘£he exercise of the right of_speech. In most cases,
however, disclosure of countributions to candidates and parties
will neither deter contributions nor expose contributors to
harassment because of their associational ties. 1In fact,

disclosure appears to be the least restrictive means of achieving

the govermment's interests. Plaintiffs'/brief urges disclosure

i = = —

as a less restrictive alternative in its attacks on the

‘contribution and expenditure limitations. The $§100-1line

for contrlbutlons that W1ll‘be subject to the requirements

is necessarlly arb1tra£y, but it falls within the bounds of ﬁ”““““*jp

reasonableness. Sl
There are two situations in which the balance tips to

the other side: (1) disclosure of contributions to certain

minor parties, and (2) disclosure of contributors to

issue-oriented organizations.

(1) Minor Parties. (This is the primary challenge

made by the appellants discussed above. What is said here is

equally applicable to independents such as appellant McCarthy.
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He has already received.contributions over $100 and has
testified that individuals have hesitated to contribute
to his current campaign for fear of disclosure.)
The governmental interest in disclosure is less when
the contribution is made to a minor party with little chaunce of E}“'
winning an election. Minor parties usually represent definite
and publicized viewpoints, so there is less need to inform .
the voters of the interests that a candidate represeuts.
For example, the label "Republican' tells a voter relatively
little; the candidate may be supported by funds from Marriott .
oﬁﬂi”hLaijf{JMQSQan&d?%x&ﬁﬁmyf. - &"}’”“*4*9&*1
or from Stewart Mott. It is léss likely that a candidate of
the Socialist .Workers Party will represent interests that

cannot be discerned from the party's published platform. The

government's interest in deterring the buying of elections and

~officeholders is also less where contributions to a minor party

or its candidate are concerned, for there is less chance that
the candidate will be victorious. (The likelihood of success
is one factor that can be weighed in measuring the strength
of the governmental interest in a particular case.) Thégé
is some chance that major party interests will finance minor
party candidates to divert votes from their major party
opponents, but this situation should be relatively rate.
On the other side of the balance, the damage done to
the interests of the minor parties and their members by disclosure
may be extensive. These parties are likely to have a less

§Me%m )
sound financdal base an zare more vulnerable to fall-offs in
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contributions. Fear of reprisal may deter contributions

to the point where the party cannot remain viable. And those
members who do contribute may suffer persomal harassment as
as result.

In this case, no appellant has offered evidence of
harassment substantial eunough to tip the balance. Judge Bazelon,
dissenting in part from the CADC opinion, argues that proof
of harassment is so difficult that all minor parties should be
absolutely exempt from the disclosuré requirement, as are
issue-oriented éroups under the majority opinion. Judge Bazelon
admits that there is no clear line (like that dividing
political.from issueéorignted groups) that marks off those
partie; that should be exempt from disclosure requireﬁents.

The problem is that ‘the balance of interests must turn on the

facts of each case. Judée-Bazelon is concerned that it will be

impossible éor a minor‘party to prove substantial harassment,

for it will have to find witnesses who are too fearful to

contribute bﬁt not too fearful to testify about their fear.

This is a legitimaté concern, but it would be more appropriate
c

L i S N R,

to define the standard of proof so that problem is minimized.
e — ——

Substantial evidence of present or past harassment of members

~

due to their ‘associational ties - or ‘even of harassment directed

against the organization itself - should be sufficient. There is

. .
no substantial evidence of that sort here.
=_ — —
Issue-oriented groups and § 437a. This question is

raised by the New York Civil Liberties Union (NYCLU), an issue-
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oriented group that is barred by the national ACLU constitution
from endorsing or opposing candidates. NYCLU criticizes
officials as part of its discussion of controversial issues
and thus could be required to disclose its contributors under
§ 437a. The organization receives approgimatel§ 500 countributions
over -$100 per year and can point to incidents of threats and
harassment against individuals because of their association
with the group.

Thé CADC conclusion that § 437a is unconstitutional is

e — e T e g e T =T
sound. Congress may have sought to achieve the legitimate ends

of preserving the purity of the election process, but the section
is not drafted to achieve that end with sufficient precision.

Instead, its-sweep is deliberately broad, to catch any group that

might remotely be ' said to have an impact on the election process,
including those who are primarily informational or issue-oriented.
The statute 1is limited to situations where some direct link can
be established bétween a candidate and the organization - e.g.,
when the organization ﬁublisheé material "setting forth the
candidate's position on ady public issue, his voting record,

or other official acts." But this, in effect, requires any
group that wishes to discuss without disclosure to refrain

from mehtioning the,views or conduct of any candidate for office
or any officeholder who is a candidate. This is an excessive

e e e T
and unwarranted burdeun on free public discussion.
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ITT. Contribution Limitations. (

Justiciability. Appellant Mott has standing to

present the First Amendment claims of contributors. He has
spent over the limits in the past and has the means and the
intent to do so in the future.

The candidate - appellants may also have staunding to
vindicate contributors' rights. They are threateuned with
specific personal harm in the form of decreased contributions.
Ordinarily, prudentialccounsiderations would counsel against
allowing an injured party to press the claims of others.

But § 437h(a) provides a broad grant of standing to "[t]he
Commission, the nafional committee of any political party, or
any individual eliéible to vote in any election for the office
of President." These appellants fall into the last category,®
although they suffer distinctive personal injury as candidates,
rather than és voters. Any injury they suffer as voters is
shared equally by all others who can vote in a Presidential
election and would not be sufficient in itself to justify
reaching the merits of their claims.

I do not have enough éﬁiﬁggg% at this point to evaluate
the standing of the committee-appellants to challenge the
contribution limitations imposed on political committees.

. The Merits. Limitations on the amount of countributions

that a person or committee can make cannot be dismissed as

— i
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equivalent to a regulation of the "time, place, and manner"”

in which speech can take place. The limitation on amount is

comparable to the time limit in Rosario v. Rockefeller, 410 U,S.
752 (1975). A; you pointed out in your dissent, a limitation
of this sort is an absolute prohibition of activity that does
not fall within its bounds. The prohibition implicit in amount

limitations is even more absolute, for there is no possibility

Q/Vb” of avoiding the bar as-:there was in Rosario (through timely
registration).
. 'Mﬁﬁl Despite this, contribution limitations survive the 7
—_— T T
3 .

compelling~government~interest test. The govermment's interest

) in reducing the dependence of candidates and officeholders on

>¢
’L'A/Vo special interest groupg and in equalizing the influence of all

/Q&ﬁﬁ/?’ citizens is substantial. Appellants have not shown that it can

9’ .- Vﬂyque-served by less restrictive means - the efficacy of disclosure

V¢VV“/ is too heavily dependent on the existence of a crusading press
ana a public that will be aroused by the often-tedious data
derived from collating information about contributioms. The
§1,000 and $25,000 figures, like the $100-line used for the

'27 ~imposition of disclosure requirements, are necessarily arbitrary

but fall within reasonable boundgT??Appellants argue that a lower

figure would impoée a less onerous burden, but less-restrictive-

means analysis is -not appropriately applied to this kiqd of

legislative line-drawing.

. Most significant,' “he infringement on First Amendment
ywne iniringement on rirsSt AMEndme

LWWW’MBTV o
% ' Ks v 2V 4o
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rights is relatively small and indirect. A contribution to "%

a candidate is a means of expressing political preference)’

but it does not directly contribute to political discourse.

It merely finances the speech of another. I do not think
m

that a politician can be considered a conduit for the
contributor's expréssion in the sense that a newspaper or a
broadcasting station would be a conduit for the views of a
person who buys advertising space or time. 1In fact, the
candidate may spend some of his speaking time and energy
discussiﬁg issues on which the contributor is apathetic or
even in Aisagreement with the candidate's views. And the
contributor has the alternative of expressing his views

directly. %Ah/)ékaf M bt e ongﬂ?&tif #19 614425“

Minor parties and independents. I am not so sure

that the contribution limitations survive strict scrutiny
where they are applied to minor partieé and independents who .
do not receive the full public funding available to major
party candidates,‘for-the harm suffered becomes substantial.
That will be discussed below in the context of public
financing.

Limitations on the Use of Personal and Family Funds.

The standing of any appellant to challenge this provision as
discriminatory is unclear. As far as I can tell, no candidate
has alleged that he could not raise the permitted amount from

his family, and no party or committee has alleged that it supports
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a candidate who lacks these resources. Even if such
allegations wére made, I think it unlikely that any appellant
could establish that he will suffer significant harm, for it
is unlikely that the relatively small amount permitted by the
statute will make the difference between victory and defeaﬁ.
Apparently no candidate who attacks the limitations
as too low has alleged that he could raise more. I imagine
Senator Buckley could make such allegations, if they were
‘required. |
On the merits, the higher limitation for personal funds
is permissible. The governmentallinterest in limiting the amount

given to the candidate is relatively less where family momney C““LJLb;

amm——

is invoived, for attempts by family members to buy influence
are unlikely (perhaps because they are unnecessary). When aﬂpctnﬁdf
the fuﬁds come from the candidate's own pocket influenc:e-bu‘fr:-ij;g.j_."f'&‘mml
is not a problem, and the spender's First Amendment interests
in freedom of speech are directly implicated because the funds
are used to promulgate his own views.

As I pointed out above, the harm to the candidates who
cannot raise the full amount is likely to be insubstantial. Some
limit is mnecessary to keep the race relatively equal. What that
limit should be can be left to the legislature so long as their

choice is reasonable.

Incidental Expenditures by Volunteers. Appellants

Buckley and McCarthy allege that they relied heavily on volunteers
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amounts in support of Senator McCarthy. He has the means

and the desire to continue this practice in future elections.

v 4 Cpﬁ;f/ Section 608(e) closes what would otherwise be a large
[ —
ji::::;£y4 oopholeé in the contribution and expenditure limitations. But,
[b”yv;t;like the contribution limitations themselves, it imposes
S a direct restriction on the personal expression of the views of

?fL/Jﬂﬁﬁz the spender. 1In some.cities, the limitation would bar a
T ' = 2%44;1

citizen from placing a full-page ad in support of his candidate
55 in the town's leading newspaper.
The problem is compounded by the difficulty in drawing Y
/ !l

2.0

a—

the line between political advocacy and discussion of issues.

CADC attempts to resolve this problem by construing the

0 statute to reach only expenditures for material that "taken
‘ Aﬂﬂpﬂ4;f«as a whole amounts to a clear advocacy of the election or defeat
- ¢ of a clearly identified candidate." This effort to limit the S;&/uakp
pﬁjﬁﬂjgzpkeach of § 608{e) is admirable, but it leaves too vague a line ;
‘ [ between 1ssue discussions protected by the First Amendment ﬁjfj:::zfv
' 5hd conduct that is subject to civil and criminal sanctions.|

sy
Some protected activity will still be deterred. The only

vﬁﬂfy*/, statutory construction that would avoid this ambiguity would
¥ ’ ) ) . .
nﬂ)bxwﬁ/ limit the reach of the section to expenditures for material that

expressly advocates the election or defeat of a candidate.
fo S

Since this criterion could be %YOidEd.EiEE_EElEEEXE\EEfe’ it

is doubtful that the provision would effectively close the loophole

X

A

%%?%{
X

R

foreseen by Congress.
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There is a less burdensome method that would prevent
K
the most egregious circumvention of the expenditure and

contribution limits without creating vagueness problems.
Congress could count as contributions,or impose limitations on,

independent'expenditures that are made by prearrangement with

y.

the candidate! A similar, if much more limited, criteriom
S ——

is used in § 608(b)(4)(A), which counts as contributions those

sums given to a committee authorized by the candidate in

writing to accept contributions on his behalf. For present
purpoées, any discussion with a candidate or a member of his staff
as to how funds should be spent could be made sufficient to

bring an expenditure under the limitation requirements.

Time Restriction on Qualifying as a Political Committee.

None of the appellant committees has alleged that it fails
to meet the. six-month, 50-person requirement for qualifying for
the higher committee contribution limits. Nor has any appellant-
candidate alleged that a éommittee that supports him fails to
qualify.

On the merits, the provision should be upheld, but not
for the reasons given by CADC;

Committees can spend up to $5,000 for any candidate,
with no over-all ceiling. Unless the committee is authorized
in writing to receive contributions on behalf of a candidate or
the contribution is earmarked or otherwise directed to a specific

candidate, the amount donated to a committee is not counted against
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the individual's contribution limit. (This seems like a major
-

loophole to me. It will be relatively easy for a candidate to
withhold his authorization - in fact, he has an incentive to 1
do so.) | ’

CADC says that the six-month limitation is necessary
to preveunt two or three persoﬁs from coming together to acquire
the authority to contribute $5,000 to a candidate. The fifth-
person requirement is addressed to that problem. The time
limiéation is an atteﬁpt to discriminate between committees
formed for bona fide purposes and those formed as last-minute
efforts to avoid contribution limitations. Although a six-month
existence is no guaréntee of clean hands, the requirement weeds
out the most egregious cases. There is no direct infringement
on associational rights. Instead, a committee that has met the
§ 608(b)(2) requirements is relieved from restrictions that
might otherwise be legitimately imposed.

All committees - other than national and state committees -
are subject to the $1,000 independent expenditure limits, but no

separate attack, apart from the general challenge discussed

above, has been raised to that provision.

{

. wo.o. .
IV, bExpendlture Limitations.

Justiciability. I do not believe that any candidate-

appellant has alleged that he has exceeded the expenditure limits

in the past, or that he has the means and intention to do so in

the future. Similar allegations are missing from the appellant-
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committees. The Committee for A Constitutional Presidency -
McCarthy '76 has alleged that it will need over $24 million to
wage an effective -campaign, but it has not established that it

is likely to be able to raise that amount.

LY

Ly
The Merits. The expenditure limitations impose direct
. s . . )
Hgypr restrictions on the political speech of thecandidates. Some
i I I e iy i i ioy

expenditures - e.g., those for transportation, offices, parties -
ouly indirectly support protected activities. Even these,
however, are integral to the participation of the candidate in
the election process. Other expenditures, e.g., those for
advertising space and media time - are related directly to the

exercise of the right to engage in political speech.

. . If expenditure limitations were characterized as direct
i TIJ,. restrictions on a certain kind of speech because of its conteant,
| . . wovid be
the only inquir??ié;ﬁﬁzther-that speech is protected. Such a
i:fj;;“”ﬂ characterization could be made - the expenditure limitations are

directed solely at election—related(ﬁgiitical sp€Z§§1 and speech
“

Cﬂfwa over the limits is prohibited in part because it is thought to
01/ . -
be too effective. 1If this approach is adopted, the expenditure:

limitation must be found to be unconstitutional because political

speech is pre-eminently the sort of speech protected by the First

Amendment.

Within the category of election-related political speech,

’T}fﬁf* however, no further distinctions are made on the basis of content.

. No expression is prohibited because it contains an unpopular view.
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The quantity restriction is not imposed to suppress certain
opinions or ideas, but to deter corruption, a state goal

independent of the political content of the regulated speech.
Therefore, the c9&EEiEiEg:—E3zEfETEEE:EEEEEEEE,EEEEHEBEE}eS'

Expenditure limitations flunk that test. There 1s no

L e e —— e
significant interest, much less a compelling one, that both
T n

outweighs the significant intrusions of private rights described

above and cannot be served by a less restrictive means.
. —i

Appellees argue that expenditﬁre limitations are
\

-an essential part of the public financing program. That program
is not designed to provide initial seed money which candidates
. can supplem;ant with ﬁahate\}er suxﬁs they can raise. 1Iunstead, it is
an attempt to equalize candidate 'spending power and to eliminate
61,JZVV¢/ dependence on large contributors. Spending limitations ensure
duybAqbcjﬂﬂJ%hat-the latter - not the former - goal is served., But it is
,Wﬁﬂdydjbi not necessary to impose expenditure requirements as an absolute
/}»VﬂeprLJV:; all candidates, including those who receive no public funds.
Candidates have an option to accept public financing. An

‘/E:i> agreement to abide by certain expenditure limits could be made

— N —

aicondition of the exercise of this option. The large amounts

.

available - as well as the political mileage gained by cooperating
with reform measures - should be sufficient to attract the
participation of at least the major parties.

Appellees also argue that spending limitations reduce the

. dependence of candidates on large contributors. Contribution.:

et

Y



b0 Mo
e

® o
W:&M

e 1F¢’1_}ﬂﬁ1,¢_4ﬂ4$41_.4A&JZ§L*L’44’

requirements should effectively destroy this dependence
without excessively infringing First Amendment rights. CADC

says that statutory limits on countributions have proved ineffective

in the past. But expenditure requirements came earlier and were

—

equally ineffective. The past expefience with disclosure and fakhpa&

e

— T ——
contrlbutlon Limitations was not a true test. No prosecutions e
T -

were brought under those laws, and a large loophdle permitted

easy circumvention by the formation of multiple committees.

We have no evidence that a carefully drafted and strictly

enforced system of disclosure requirements and contribution limits

A - . ’ ’ -
is ineffective.to deter corruption.

CADC says that expenditure limits are essential to the
enforcement of disclosure requirements and contribution ceilings.
The majority argues that candidates will have a strong incentive
to circumvent the other provisions if they can spend whatever
money they can raise and that violations of expenditure limitations
are’the most difficult to conceal. This is unpersuasive. Even
with spendingblimits, candidates have an incentive to violate
contribution limits until they have reached the ceiling. Moreover,
as CADC points out, unused contributions received by a candidate

g S e e — ———

(including those in excess of his spending ceiling) can be used

to defray his expenses of office or for "any other lawful purpose."
e R e ———
This removes. any disincentive to violate contribution restrictions

that might otherwise have been derived from the spending ceiling.

Disclosure of expenditures would serve the government's enforcement
-

e —
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ends equally well without directly restricting political

speech. Wide disparities between contributions disclosed
——eee e :
and a candidate's spending would be a signal to investigate
more closely. |

Expenditure limits may be the only way - other than
public financing - to free candidates from the exhausting
round of fund raisiﬁg brouéht about by the increases in
campaign costs. ﬁowever-dreary and disheartening this may
be to candidates, I do not think it rises to the level of a

compelling interest sufficient to justify direct restrictions

on protected activities.

Discrimination in Favor of Incumbents. Appellant

McCarthy has launched a campaign for the Presidency and should
have standing to challenge discrimination in favor of White
House incumbents. I doubt that he will be able to show that
the advantages held by the‘incumbeﬁt are likely to make the
difference Between his election and defeat. If the advantages
given to Congréssional candidates are distinguished as a |
separate issue, no plaintiff appears to have standing to raise
the claim of discrimination, Buckly is an incumbent. Rep.
Steiger alleges only a "possibility" that he will run for the
Senate in 1976. The Mississippi Republican Party and the
Conservative Party of New York will probably run challengers to
Congressional incumbents, but no specific_candidateé have been

named.
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On the merits, I agree with CADC that the evidence of
harm is speculative. It is clear that incumbents have certain
advantages - the franking privilege may be the most obvious.
Tight regulations on thé use of incumbents' privileges, or
lower expenditure limitations for  incumbents may be desirable
if general expenditure limits are upheld. But'it would be
difficult to say on this record that either of these measures
is required. .At this point, the search for less restrictive

vt ’

alternatives borders too much on redrafting the statute, for we

are working in an evidentiary vacuum.

Limits on Convention Expenditures. These limits apply

to national convention expenditures of major and minor pafties.
Noné of the appellants allege that they or their parties have
‘had or plan to-have national conventions, or that, if such a
convention were held, the ﬁarty would be capable of exceeding the
$2 million limit if allowed to do so.

If expenditure limits in general are upheld, limits on
convention spending are necessary to prevent the creation of a
gaping loophole. The other end sought to be served by the
.couvention limits - to make the public financing system effective -
can be achieved, as I pointed out above, by tying an agreement

to abide by spending limits to the receipt of public funds.
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V. Public Financing. S, !'(0 ! :' '

V31

 (The challenges to these provisions were heard by a
three-judge district court formed of Chief Judge. Bazelon, Circuit

Judge Robinson, and District Judge Corcoran. It sat with CADC

en banc to hear argument in this case. This unusual arrangement

was used because the special review provision of the Act
(§ 437h) did not clearly apply to Subtitle H of the Internal

Revenue Code,.which contained the public financing provisions.)

Justiciability. McCarthy is an independent candidate for

President who will not qualify for the full public funding that will
be available to major party candidates if enough funds are earmarked
by taxpayers.

Since the challenge to the public financing provisions is

Y

based on a claim of discrimination, rather than any effect on the

- s o "

exercise of First Amendment rights the attack on the general

election fundlng may not be ripe until funds are -actually paid out

agptiecarts o to McCarthy 5 opponents. It is my understandlng that the only
Zifdszﬁzk&! funds that could ?e paid out at the present time are those to
tﬁgzﬁiizgﬂ primary candidates and for convention expenses, (Th{i_igggif_ﬁf
w“”uaumm gigrified at argument if it is not explained in the briefs.) Since

the funds are to be allocated to Presidential primary candidates,
and primary Candidaty,
nominating conventions, and general electlonhcandldatesv\in

that order, there may not be any funds left for McCarthy's
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o by Hhat foe witl be soffic s sinew FEC 13
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opponents inthe general election., McCarthy argues that the
primary and convention funding gives aspirants associated with
parties an advantage against him in the general eiection: those
claims should be ripe since the expenditures under attack are
éurrently'being made. McCarthy challenges not only public
funding per se, but also the impact that funding has on the
burden imposed by the contribution limits. To this extent the
claim is ripe for the contribution limits pose an immediate
threat.

.None of the minor party-appellants have alleged that
they plan to run a candidate for President. Therefore, no
appellant has standing to raise the question of discrimination
against minor parties. Most of the questions will be resolved
anyway if McCarthy has standing, for the minor parties' claim

of discrimination is essentially the same as that raised by

McCarthy as an independent.

Standard of Review, The public funding provisions

are not attacked as direct restrictions on First Amendment
rights. Appellants contend, instead, that the statute
unconstitutionally discriminates against independents and
candidates of minority parties. If this discrimination exists,
it imposes a substantial burden on tpe right of those persons
(and their supporters) to participate in the election process.
Therefore, the compelling-governmental-interest test remainé
appropriate. The principle that restrictions on candidates who

do not represent major parties will be evaluated under this



29,

demanding standard was developed in Williams v. Rhodes, 393 U.S.
23 (1968); Storer v. Brown, 415 U.S. 724 (1974); and American
Party of Texas v. White, 415 U.S. 767 (1974). Unlike the present

litigation, these cases concerned direct restrictions on
candidates who wished to qualify for places on the state ballots.
When access to the ballot is closed off, candidates have only the
remote possibility of winning election through a write-in
campaign. Deprivation of public funds, in contrast, is not so
total a barrier to election, for private funds can be raised.

But equal political opportunity can be as effectively destroyed
by a statutory scheme that gives some candidates a financial
head-start, or even a free ride, while leaving others to raise

their funds as best they can.

S —

General election funding. All candidates from major

parties (parties which received at least twenty-five per cent

of the total popular vote in the preceding Presidential election)

receive $20 million, an amount equivalent to that permitted under

the expenditure limits. Minor party candidates (from parties

A

whose candidate received bétween five and twenty-five per cent

of the vote) receive that proportiomn of $2 million that their
share of the vote bears to the average share of the major parties.
Candidates of all other parties (classified as '"mew' parties)
receive no pre-election funds. A "candidate" is defined as the
.nominee of a major party or an individual qualified to have his

name on the ballot in ten or more states.
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In Jenness v. Fortson, 403 U.S. 431 (1971), the Court
upheld a Georgia law that limited ballot access to candidates
who had won party primaries or who submitted a petition signed
by five per cent of those eligible to vote in the last election.
The Court acknowledged that "there are obvious differences in
kind between the needs and potentials of a political party with
historically established broad support, . . . and a new or small
political organization . . ." 403 U.S. at 441. There was found
to be '"an important sfate interest in requiring some preliminary
showing of a significant modicum of support before prjging the
name of a political organization's candidate on the ballot -
the interest, if no other, in avoiding confusion, deception,
and even frustration of the democratic process- at the general
election." 403 U.S. at 442,

The governmental interest in this case is similar -'avoiding |
the electoral confusion that would be created if every arguably
serious candidate could receive $2 million in govermment funds.

upon request. There is also an interest in conserving public
funds, but this in itself would not be sufficient to justify
substantial infringements upon the rights of serious candidates.

In Jenness the sﬁate system was upheld because the
state interest was found to be important and the infringement
on candidates’' rights relatively insignificant. Georgia.allowed
those candidates who had not been able to establish that]were

serious contenders by winning a primary to prove that they commanded
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substantial support by collecting signatures on petitions.
This "altermative route'" could not be assumed to be inherently

more burdensome. See also American Party of Texas v. White,

415 U.S. 767, 790 (1974).

In this case there is mno alternative route.to public

r——

funding under the Act's scheme. A candidate who is not a nominee

of a major party can qualify for 'candidate' status by qualifying
for the ballot in ten states. But if he is associated with a
"minor" party he still cannot receive his full share of funding.
And if he is associated with a '"mew" party or is aﬁ independent
he is completely barred from receiving pre-election federal fuands.
I see no basis fbr distinguishing among serious contenders in
this way. |

It is not‘impermissible to assume, on the basis of their
parties' past successes, that major party nominees are serious
candidates, but no candidate should be barred by his party's
past failures from making his own show of current support. And
once his strength has been shown, he should not be penalized
(through lowef funding) for his association with a party that
was not a major winner in the last election or for his failure to
‘associate with any party.

The discriminatoery impact of the public funding scheme

S

becomes even more pronounced when viewed in conjunction with the

i——

contribution limitatioms. Major party candidates may be totally
e e e e e e e o |

relieved of the need to raise funds by the huge gifts from the
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government. Their minor party and independent opponents are
not only required to invest time, money and energy in fund-
raising from private sources, but must do-so under festrictions
that prohibit them from receiving any contributions over $1,000,
Post-election funding, based on the actual election
results, may relieve the ultimate financial burden of minor
party candidates, but it does nothing to alleviate the injury
.done to their right to participate on an equal basis in the
election process. Independents do not qualify for public funds
at any time.

There are less onerous means of designating recipients

———_J

of public funds without opening thé resources of the govermment
to every frivoious candidate. Candidates who have not been
nominated by major parties could be required to demonstrate
their strengtﬁ by qualifying for the ballot in a certain number
of states.(perhaps in ali fifty), or by submitting petitions
from:a certain number of states. Or 'a system of matching

funds similar to that used to fund primary candidates could

be used to ensuré that pdblic funding is respounsive to the
strength of the candidate. A simple method would be to allow
taxpayers to designate which candidate or party is to receive
the dollar checked-off on their tax return; fhe difficulty with
this 1s that the return is often filed long before all the ﬁlayers

in the Presidential election have been identified.
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If the general public funding provisions are upheld,
contribution limitations should be graduated on the basis of
the major-minor-new party distinctions. The goverﬁmental
interest in imposing contribution limitations is reduced when
the party appears to have a smaller chance of winning. New
party candidates could be exempted from all limits, and the
contribution limit applicable to gifts to minor party candidates
could be set at a level highef than the $1,000 applicable to
major party nominées.

Convention Funding. Convention funding, like general

election funding, turns on the major-minor-new party distinctions.

CADC says that American Party, which found no constitutional

infirmities in a state's decision to finance the primaries of
only majsr ﬁarties, is controlling. But the decision to restrict
financing to major pary conventions in that case was justified

on the grounds that the state required major parties - aund

only major parties - to hold primaries.

CADC also failed to consider the residual impact that the
pub%icity generated by a convention might have on the subsequent
general election campaign. Appellants argue that this gives
an unfair advantage to candidates nominated at conventions.

In this context, however, the major-minor-new party categorization
does not seem so arbitrary. It may be a rough gauge of the
number of participants in, and thus oﬁ the size of, a counvention.

While it is unfair to tie the fortunes of a candidate in a general
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election to the past success of his party, conventions are

party functions and can reasonably be evaluated in terms of
party fortunes. There does not appear to be a workable
alternative route by which a party can show that public financing
is deserved, as there-$3§ for candidates in the gemeral electiom.
Most significantly, any adverse impact on the chances of a
nominee's opponents is difficult to predict. Where a clear
nominee has emerged before the conventiqn ~ say, when the party
has a Presidential®incumbent - the favorable publicity generated
by the convention may be considerable, But the advantages of

an incumbent President are considerable and‘inevitable; the
additional publicity generated by a convention is likely to

have a negligible incrimental effect. .Where the nomination

is hotly contested, the inter-party rivalry displayed to the
public watching the convention may actually do the nominee a
great deal of harm.tg,g., the 1968 Democratic Convention),

Primary Funding. Appellants challenge the eligibility

requirements for primary funding: A candidate must have
received $5,000 in coutributions in each of twenty states,
counting only the first $250 of each contribution. Since none
of the candidate-appellants are running for a party Presidential
nomination, and none of the committeés allege that they intend
to run such a candidate, this attack does not appear to present
a case or controversy., On the merits, the requirements seem

to be a fair way to single out the: serious candidates. They
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do not impose an invidious discrimination against any particular

group.

The,érimary funding is only available to candidates who

_seek the normination of a political party. Senator McCarthy

has standing to raise the claim that this scheme discriminates
against independents by giving party nominees a head start

on publicity for the general election. As with convention spending,
the existence and extent of any injury to the independent is
difficult to assess. Candidates for party nomination bear an
additional burden in that they must defeat opponents within their
own party before they can pass on to the general election forum.

This intraparty contest may have a debilitating effect.

VI. The Federal Election Commission.

Justiciability. According to newspaper accounts, the

Commission is ggrrently issuing advisory opinions and determining
S o
which candidates will qualify for primary funding. Gogd

faith reliance on an advisory opinion is presumed to be
compliénce'with the Act. Under the circumstances, appellants
are not free to'forégo compliance without risking civil and
criminal sanctions, with the attendant political costs. ?Esy
have standing to challenge the authorit§ of the Commission to
e e 2

issue these decisions,.

The Merits. Four members of the Federal Election

Commission are appointed by the legislative branch of the government.

% At the time the suit was filed not all oﬁ the members
of the Commission had been appointed; only ex-officlo members were
names as defendants.
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Article II, section 2 of the Constitution provides that:

[The President] shall nominate, and by and

with the Advice and Consent of the Senate, shall
appoint Ambassadors, other public Ministers and
Consuls, Judges of the Supreme Court, and all other
Officers of the United States, whose Appointments

are not herein otherwise provided for, and which
shall be established by Law; but the Congress may

by Law vest the Appointment of such inferior Officers,
as they think proper, in the President alone, in

the Courts of Law, or in the Heads of Departments.

Congress also has the authority to appoint officers to fulfill
legislative functions, such as the keeping of Congressiomal
records or the gathering of information for a Congressional
investigation.

Some of the powers that could be exercised by the

Commission - most notably the power to initiate civil enforcement
e g S ———— T — Y, ...
go far beyond the accepted range of legislative activity. But

— : = —— e m
these powers may never be exercised. The power to issue advisory

pp— e ——

opinions is being exercised, and only the most strained arguments
can be made in support of its characterization as a "legislative"
power., 'CADC says that the Commission is merely "informing the
public as to its interpretation of the statutory provision 1t
must administer.'" But the administration of a statute,
particularly when it entails the threat of civil enforcement

and criminal prosecutions, is pre-eminently an executive function,
The presumption of compliance that follows from reliance on an
advisory opinion dramatically illustrates how close the link is

in this case. |

CADC's approval of the appointment method may have been

~
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prompted by a fear that extensive control over the election
process through appointment of Commission members should not
be placed in the hands of the President, who is the natiomnal
leader of one of the competing parties. The Constitution made
the necessary compromise by requiring that Presidential
appointments be made with the advise and consent of the Seunate.
Congress should not be permitted to extend its check beyond
this measure. .To the extent that it wishes to diversify
"coutrol" over appointees it can provide for staggered terms
spreaddover the tenure of several Presidents and require that

the appointees be drawn from several political parties.

* kK k%

b acetlond

This is a most cursorjhdiscussion of the problems
raised by this case. I will develop any particular point that

concerns you in more detail.

Chris
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‘The Federai Election Campdkgn Act
" of 1974 comes upforreviewnext menth
in the. Suprerne ;Court. What that
" worthy body will do with the challenge
.to the consitutionality of the blg post-
Watergate. “reform” law is anyone’s,
L guess, Lo s
. .~But If the ‘learned justices take
; - judicial notice of-what was said last
! - week in the US. Senate, when the
E authors. of that iegislanon had their’
¢ firstoccasion tolookagainat their han<
! diwork, they might be taken aback.
! Sen. John O. Pastore (D-R.1.), who
i has announced his retirement at the
- end of next year, is free to speak with
! notable candor. Pastore wes a co-
. sponsor of the legisiation and a mem-
i ber of the Senate-House conference
I committee which put it in its final
B forrn Lo R
F - And what does he thmk of it now?
*The lawis absurd. We created a mon-
¢ 'ster. It is our own fault.’ ... We havea
- law now that eventhe peopl‘e‘tri'_io wrote
* it do not-undeistand.” .+~
e Howcansuchathinghappen7Hereis
“Pastore's answer, on the Senate floor:
" “Iremember] went to that conference
g' and we were there for days and days
- and days and nobody understood what *

' was in that bill. But at that time we .
' were running like scared rats for some |

- reason. 1 do.not know why, We:were

running like scared:rats. We thought ~

thestronger we make it, the tougher we
make it,- the more the people would
. believe iis. Tdo not think they believeus
| anhymore today than they did before we
! passed the law.”
t" If that sounds like an epitaph for the
* “spasm of post-Watergate morality that
: produced thecampaignfinancereform .
- law, you are hearing it exdctly right.
i' Indeed, the Senate floor fairly -
- echoed with cries of regret over theun-
- examined and unintended con:equen-
“ces of thelaw which Congress pi.sséd at

!
t
{. question. immediately - 'befo-e the
; Senatewas anarrow one —a re'iew of
i'-

. a specific rulihg of the Federa . Elec--
‘tion Commission, the agency created .

by the Congress to administer 1ie new

t
Z law.::

L)
BT i }.;.‘. - x LA e

_the height of the Watergate fever. The

1
|
|
f

i

PR,

The commission had ruled that any

.. money'spant from a congressional’ of-

" tice fund in-the final year of a House

‘4 member s term andthe fingltwoyears
' ‘of asenator’s term would be] presumed
[obe a campaign expenditure, subject

. to the limitations on spending in the

. newlaw et b T -

Many members of- Congress ‘main-
tain such finds to finance travel, com-

{ munications with constituents, enter-
| tainment of  office visitors and gti'ts to
! home-state groups, items ‘which are
not paid for fmm their government ex-
pense. accoint,’ Some members. of
i Congress put their own money ‘into

- such funds, some raise them from con- )

Aributors, end some do both. = 7.
i - The Senate debate showed no reluc-
[ tance to disclose the sources and uses
i ofthe officeaccountmoneys Butthere

were anguished expressions of paln at .

the idea that if @ senator up for re-

P

election in 1876 presénts an American

fiag to a grade school or sends a con- -

graiulatory telegram to.the honoree at

a “‘Woman -of the Year" banquet in

1975 that most is déducted from the

- amounthe canspandonhis actual cam-
paign next year.

. The senators deait with the im-

.- mediate problem by vetoing the com-

missien ruling, (as the law permits ~

‘either house of Congress to do). But
this incident brought them face-to-face
for the first time with whatis clearly
emerging as the most serious mistake .
-inthe 1974 law —the iriposition of rigid
spending ceilings on every race ‘for
iederal office. = . -7 an.ufwo

" As Sen, Edmund S: Muskie (D-
i Mame) ‘said in'& charncteristicaiiy
i thoughtful comment on’ last week’s .
© controversy, “'I wish to make it clear’
that since the passage of the act last

year, .1 have had increasing reser-

T

" the wisdom of ‘fixing Hmits on the .
~amount ‘of ' money whith any can- -
didate for federal office can expend on-:

vations about the constitutionaiity and ..

R SO .

his campaign » e

S

- Muskie'sview carries speciai weight
_: because he had bzen the commission 8

¥

argued that the commissmn s ruling
. was a ‘reasonable mterpretanon of its;‘

Ll
f
¥
-_basrc provisions. ... " ,‘:._{‘{ F

E:
! ' cept of spending limits, The sooner the

. strong supporter ¢! the law andhehad .

~law itself — and specifically, i in the cop- :

f+ Supreme Court deals with the issue, the, ,‘
better off everyone will be. 2 < e s

o TR ANLY DR a Y B E i e A o i
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MISCELLANEOUS NOTES IN PREPARATION FOR ORAL ARGUMENT

1. Relationship of"monev'to ''speech'.

The Act (FECA) limits contributions to $1,000 per candidate,
with an overall limitation of $25,000 by any one contributér.
The Act also establishes an overall ceiling on campaign
spending as follows:

General Elections

President - $20,000,000
Senator 150,000
Congressman - 70,000

In addition, limits (usually lower) are placed on
primary spending. A political committee also is limifed to
$5,000 to a candidate.

Critically important provisions relate to limitations

on expenditures by citizens who -are not candidates but who

may wish to support a candidate or express views on a campaign
issue. CADC describes these limitations substantially as
follows: (p. 1522)

"In addition to making political contributions
of up to $25,000 a year, a person may make
unlimited outlays to voice his views on public
issues and campaign issues, subject to the
limitation that if he makes an expenditure
'relative to a clearly identified candidate'
that 'advocates the election or defeat of such
candidate’, all expenditures relative to that

———
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candidate may not exceed $1,000. §608(e). M. P19

"There is no provision analogous to the
825,000 ceiling on contributions, so 'presumably
a person may make expenditures of up to $1,000
relative to an unlimited number of candidates
for federal office.'"

(a) Appellees positiodn: Appellees' brief includes

the following statements:

"Giving and spending money are not speech"
(p. 12)

"If unlimited money were available, some
candidates would spend it all, just as the
Pentagon 'would fortify the moon'. It is
only in this sense that the regulationiof
campaign money has any effects on political

expression. . . . Such effects are entirely
incidental to the purpose of the statute.

"

. (p. 8, 9).

b) Appellants' position: Limiting the use of money
£Pp

for political purposes directly limits speech. Some of
appellants' statements are as follows:

"Virtually every political communication .
involves the expenditure of money. . ."(p. 27).

"The FECA limits citizens in spending money,
completely independently of political campaigns
or campaign organizations, to advocate or oppose
the election of a 'clearly identified candidate'".

(p. 30)

"It mocks the purpose of the First Amendment to
argue that, while such communication (political
speech) cannot be restricted, the underlying

expenditures can, . . . Expenditures for political
communication falls within what this Court has
called 'pure speech'. Edwards v. South Carolina,

372 U,s. 229.%

*In arguing that virtually every political communication involves
the expenditure of money, appellants cite obvious examples:

use of the media, direct mailings, transportation, staff to
research and write, newspaper ads, bullhorns, picket signs,
printingopresses, etc., etc.
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(¢) Attorney General amicus brief: This brief contains

a helpful discussion of "the relationship of money to political
speech'. .The AG says that it is necessar§ for us '"to decide
whether money in politiecal campaigns is correctly characterized
as a nonspeech element'.*

The Attorney General then makes the following observation:

"Money often has a close relation to speech, as
the Court recognized in Sullivan and reiterated

last spring in Bigelow v. Virginia." AG's Br.
p. 22 et _seq.

", . . money is a proxy for speech. That is to

say, the amount of money contributed and spent

is regulated [by the Act] in order to limit the

amount of speech." AG's Br. p. 27.

The AG thinks CADC mistakenly relied on O'Brien. This
case differs significantly from O'Brien in that the Act here
(FECA) imposes direct "limitations" on speech itself, whereas
the selective service act did not. In O'Brien_everﬂbne of

the selective service act's purposes could be achieved without

regard to any effect upon communication. , l
As the AC'noted, CADC also relies upon Red Lion. But
the regulation in that case was limited to a medium which

enjoyed a monopoly of government-owned airwaves. Query

*CADC relied on 0O'Brien, 391 U.S. 367, saying that in political
campaigns there are both speech and nonspeech elements.
Accordinglto CADC, the nonspeech element is money, which
may be regulated under O'Brien as involving only "incidental
limitations on First Amendment freedoms.'" J.S. at App. 15-16.
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whether the interests sefved by FECA are weighty enough to
impose-arb;trary limitations on the exercise of speech by
the public at large, by whatever medium, as well as upon
candidates for office? The limitations on the exercise of
speech are no less because the means adapted to the purpose

are expressed in terms of expenditures of money.

2. Act severely restricts some, but exempts others.

FECA restricts money used for "political speech” by
candidates, parties, groups and individuals who support them.
| But it gllgws media to spend unlimited amounts for
identical purposes.

It also excepts unions and corporations subject to
regulation under § 610 of Corrupt Practice Act.

The opinion of CADC and Appellees briefs identify one

of "evils" as the power of '"the wealthy few' (undefined but
El

obviously unworthy people) to influence elections unduly.

Since when afe the meéia, unions and corporations not
includable among 'the wealthy few"? |

A candidate for Congress running in a district where the
entire press is against him is limited to $70,000. The press -
not to mention unions or corporations - may spend $700,000
to beat him.

What "special interest' groups are mdre "specially

interested" in election results than unions, corporations,

TV networks, other media? (Few of these are neutralcor
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genuinely nonpartisan in elections) '

3. Limitations on Purely Personal Speech.

The Act's limitations on contributions and requirements

for reporting apply to individual speech, including the

following:

(1) Running ads in newspapers and magazines to
express personal support of, or opposition to,a candidate.

(i) Soliciting support for a candidate by mail -
e.g., a letter to all school teachers in the state in

a Senate election.

(iii) Buying radio or TV time for a personal

speech or a political commercial.
(iv) Renting billboards from outdoof advertising
compacompany to support candidate. |
"~ (v) Personal financing of "handbilling',. "bumper

stickers', lapel buttons, street bammers, etc., etc.

‘ See Chyv' Msuwin -21,2.2

j:“"'f""""‘ Auveet Linuida. Mﬁmmgd 2:
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- Congress: its own ‘Saturday night massacre’. B

'

Wd&hlnbluu

Congress is ledrmg a dozen pages from the

worst political erimes of Watergate and is
putting them (o work for itself!

Tt is o sly, erude, erass, and morally corrupt

-~operation. :

By a series of actions — one at a time so the
the pubdic won't catch on loo guickly —
Congress is selting out to paralyze the Federal
Election Commission to preveut.it from
offectively  enforcing the new campaign-
spending law,

The congressmen don't care how strictly the
commussion enforces its rules against presi-
dential candidates as long as it can be Kept

from enforeing them against the incumbent

CU!IL’.!‘(:SSH[UH.

They want 1o get cut from under the law —
and pre shiowing that they have the gafl to do
50,

What this means is that the only solid,
signiticant, meaningful post-Watergate politi-
cal reform is being scuttled by the House and

+Senate, Perhaps they never wanted it in the
first place, Al leas'l they knew how to drafl it

so that, when the public heat for reform had
waned, the law would self-destruct whmevcr
Congress pushed the button,

Congress is now - beginning to push the
butten. lere is how it works:

It imhedded -into the law a sly provision
which enabled either house to nullify any
regulation which, for reasons of 1t:, own, 11
wanled neglected,

Congress has done this twice in the last few
days, .

The Federal Election’ Comml&ﬂon 1ulu1
unanimously that during the two years prior to
an election each senalor’s se-called “office
funds,” which are contributed by constituents,
not by the government, must be reported to
the comrnission as campaign expenditures,

Remember the “'Nixon fund,” which nearly
gol Nixon thrown off the 1952 Republican
ticket? And alse the “Dodd fund” which got
Cannecticul Senator Thomas Dodd a vote of
censure and hrought about his defeatl in the
next election? Now neaily every senator has

such a fund and is making sure that he can use |

it as he wishes anytime he wishes by placing it
beyond the oversight of the commission,

Thus the first time the Federa! Election
Commissien acled to enforce the law, Con-

gress stopped it inits tracks, Tt said, ineffect,

don'l touch me!

Then, when the election comnmission di-
rected, as preseribed in the law, that all
congressional, presidential, and state candi-
dates file their campaign finance reporls with
the commission, Congress opted itself out, Hy
a vole of 257 to 146, the House canceled the
commission ruting and decided that Conpress

would do no stuch thing, The House refused to .

cotie under the Jaw and arranped o have ils
members file their campaign finance reports
with its own clerk.

The congressmen want (o be sure they have
time to “correct'’ their reports and also to
look over the dala submitted by their cam-
paign opponents. '

What Congress has done is that, after
creating in the glow of Walergute reform an
independent agency to enforce a stiff cam-

paign financing law, it is now proceeding to

"make it impossible for the conumnission .to

cuforee the luw.

Surely this is another “'Salurday night
massacre,” President Nixon fired Archibald
Cox, the special prosecutor, hecause he did
not want lim Lo peer oo clusely in the dark
corners of the Watergate oflenses.

Now Congress is deing the same thing with
the Federal Klection Commission.

Watergate reform — gone with the wand!
And with the active conniviice of the Demo-
eralic leadership.

Will Congress get away with it? It may well,
bul it can be put down as a certainty that there
will be an explosion it the Pederal Etection
Commission.

Since commission chairman Thomuw Crertis,
himself a tong-timae member of Congress, is a
man of flerce integrity, it is inconceivible that
he would wlow himsell to be connected in any
way with a return to such shabby, shoddy
politics. His resignation would give the voters
ashatiering view of what Congress is up Lo,
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To: Justice Powell | Date: Nov. 9, 1975
From: Chris Whitman

Nos. 75-436, 75-437 Buckley v. Valeo

Questions presented:
X
1. Do appellants have standing? (I have marked with an
asterick those questions with regard to which standing may
be a problem. See my memo of 9/18/75 for details.)

2, Are the disclosure requirements constitutional?

3. ay~ Are the contribution limits constitutional?

b. Are. the limitations on independent expenditures

by individuals (§ 608(e)) constitutional?

c. Are the limitations on the use of personal or

family funds constitutional?* |

d. Are the limitations on the incidental expenditures
of volunteers (e.g., travel expenses) constitutional?

e. Are the requirements for becoming a political
committee eligible for higher contribution limitations '
constitutional?*

4. a. Are the expenditure 1ETEEEEiéﬂf_ifggffg—gﬂdEﬁgﬁiﬂgggs

constitutional?*

5. Ts the public-financing schéme unconstitutional?

6. a. 1Is the issue of the constitutionality of the Federal
Election Commission ripe for review?

b. 1Is the Federal Election Commission constitutional?

» ;E7kﬁ4>£€LL&14’d4hy /ﬂdada—aﬂmij;aopuykhf;';i:jz;TQﬂaowqé;
ffilizz;ﬂézbﬁ?\(i}gﬁu%uaﬁbg2}&014Q«;w4k414q Gz
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necessary to serve any compelling state interest -- there are
less onerous means.

The public financing scheme is challenged on the graund that

it violates the general welfare clause, discriminates against
and
nonmajor parties and independents,/leads to excessive governmental

" entanglement in political affairs. The attacks on the general

election subsidies include the following: the prior-vote
criterion should not be the only method of establishing qualifi-
cation for subsidy; the post-election funding of nonmajor parties
is inadequate; the requirement that candidates be on the ballot
in ten or more states is discriminatory; and candidates receiving
less than 5 per cent of the popular vote are never funded.
(I think the first of these-- the prior-ﬁote criterion -- is
the most serious question: raised.) The convention funding
is sald to discriminate against parties who have no conventions.
The primary funding eligibility requirements* are attacked
as unreasonable, and as discriminatory against candidates

' a

who do not seek the nomination of/political party.

The Federal Election Commission is challenged as an "executive"

or "quasi-judicial" branch the:members of which are not appointed
in the manner required by Article I1, section 2, This can

be characterized_as an attack on the method of appointment or

an attack on the powers granted. There is a question as to
whether the issue is ripe -- if the issuance of advisory opinions
is considered to be something other than'a "legislative' power,
there is no ripeness problem. The legislation is also attacked

as too vague and leaving too much discretion to the administrators.



Below I describe in more detail the various challenges made.

The disclosure requirements are attacked as an intrusion on
and
First Amendment rights of association,/as an undue :butden on

minor parties., Appellants also argue that the threshold limits
are set too low.
The contribution~limits, appellants argue, violate the First

and are overbroad.
Amendment guarantees of freedom of speech,/ They are also

challenged as discriminating in favor of incumbents and against
minor parties and independents (especially when combined with
the public funding of major party Presidential candidates).

The 1limits on
/Independent expenditures are said to be a direct infringement

on First Amendment rights. (I agree)

The 1imitations on personal and family contributions are
said to discriminate against candidates without personal
wealth, (They are, of course, also challenged as part of the
general First Amendment attack on all contribution limits:)

The limitations on the incidental expenses of volunteers

.are said to violate rights of speech and associationm.

The eligibility requirements for political committees are
said to be irrational and vioal tive of First Amendment rights
of speech:and association. They are also attacked as enhancing

established
the power of/interest groups, contrary to the stated intention

of the Congress in enacting FECA.

The expenditure limitations, say appellants, are direct

restrictions on protected political speech. They discriminate

in favor of incumbents. The provisions allowing higher ceilings
for nétional and state party committees are said to discriminate
against independents and candidates of parties without national

committees. I think the most important point with regard to
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""Money" and ''Speech"

Appellees' Brief (12): '"Giving and spending money are
not speech"

Ask: How can one effectively support or oppose a
candidate for office without spending money? TV, radio, ads,
letter writing, billboards, bumper-stickers, buttons, bull-
horns, public address systems?

Spending money may ndt be sﬁeech, but without money in a

political campaign the right to speak is an empty one.

: A
Lo
Citizen Limitation CD DY Q}_) TU w
A citizen is limited to spending $1,000 in support of
or in opposing a candidate.
Ask: If $1,000 limitation is a valid restriction on
political speech, what about $500 or $507
Ask: The c%%?gzggaimitation applies when the expenditure
"advocates the election or defeat" of a "clearly identified
candidate'" § 608(e).
(i) who determines who is a "clearly identified

candidate''?
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. (ii) Could you name today all such candidates
for President in 1976? Does one have to be an
announced candidate? Was Hughes a candidate in 19167

Stevenson in 1952/567

Perennial issues

There are.perennial issues in this country, not peculiar
to a particular campaign: e.g., continued federal deficits,
women's rights amendment, government's role in public and
social welfare, expanded medicare, national defense, isolationism,

foreign aid, etc.

In a campaign, candidates - by 1bng platforms and otherwise -

become clearly identified with many of these issues.

Ask: Is a citizen thereby limited to $1,000 in
expressing views on one or more of these issues? Such views,
expressed without identifying a candidate, nevertheless may

help or hurt one significantly.

Ask: Does a candidate who wishes to express his views
on a perennial issue during a campaign do so at his peril?

Criminal penalty?

The -Element. of '""Intent"

Section 591(f) defines "expenditure". The definition

. is relevant to the $1,000 limitation. Excepted from



. "expenditures'" is the following:
"Any communication by any person which is not made
for the purpose of influencing the nomination for
election, or election of any person to federal
office." § 591(f)(F) [seepp. 1522 of CADC's opinion]
The intent of the party making the expenditure is
controlling?
Ask: Intent is subjective. Who determines what one's
intent is? Does one, having views on some of the perennial

issues, run an ad or send out a letter to all registered

voters in his district, do so at his peril?

Facial Vagueness

. One who wishes to spend more than $1,000 expressing
his views on any public issue during a campaign is faced
with a number of wague phrases:

(i) Who are the "clearly identified candidates",

(ii) Would expressing of views on the issue be
deemed "advocating the election or defeat of such a
candidate'?

To what extent is the citizen's subjective intent
relevant?

(iii) Does the citizen have to obtain an
advisory opinion in advance? Does he act at his
peril.

In view of these, and similar questions, is a ecitizen

. fairly advised by the languageof the Act as to what he may do?
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Relevancy of U.S. v. O'Brien, 391 U.S. 367

Appellees rely on 0'Brien (as did CADC) to support
their view that "money" is a non-speech element, that the
Act regulates money and not speech.

0'Brien involved a violation of the Selective Service
Act,73pecifica11y the proscription against destruction of
a draft card. The Court, recognizing some incidental
restrictions of symbolicASPeech, applied a four-part test:

"A governmental regulation is sufficiently
justified if it is (i) within the constitutional
powers of the government; (ii) if it furthers

an important or substantial government interest;
(iii) if the governmental interest is unrelated
to the suppression of free expression; and (iv)
if the incidental restriction |on free speech]

is no greater than is essential to the furtherance
of that interest."”

Assuming that it is proper to characterize use of money
in a political campaign as a ''mon-speech element", does
this Act meet the O'Brien test No., 37 The gbvernment
interest supporting this Act is hardly "unrelated to the
suppression of free expression''. The expressed purpose
ofthe Act is to limit speech by some individuals and groups.
In 0'Brien, however, the interests-of the Selective Service
Act (the statute's goals) could all be achieved without

regard to any limitation upon speech.
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Indeed, O'Brien's conduct (burning draft card) has
communicative value only because his action was illegal.
The illegal act, he asserted, was "symbolic speech'". The
Selective Service Act itself had nothing to do with speech,
sympolic or otherwise. It simply required registrants to

preserve and carry their cards.

L.F.P., Jr.

58
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Nos. 75-436 and 75-437. JAMES L. BUCKLEY ET AL., Appellants

Ve
FRANCIS R. VALEO, SECRETARY OF THE
UNITED STATES SENATE, ET AL.

CONSOLIDATED--4 hours for argument.

The order, time and subject matters of the arguments will be as follows:

1. Statement of the Case, Contribution and Expenditure Limits, and

Disclosure
RALPH K. WINTER, JR. (Will save 10 minutes of his
New Haven, Conn. time for rebuttal)

(50 minutes for appellants
pro hac vice)

JOEL M. GORA
New York City
(15 minutes for appellants)

DANIEL M. FRIEDMAN
0ff. of the Sol. Gen.
Dept. of Justice
Washington, D. C,

(30 minutes for appellee