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in their previous campaigns. There were no allegations as 

to how many of those volunteers, if any, exceeded the $500 

limit on incidental expenses, or how the need to reimburse 

those who exceed the limits would affect the candidate's 

ability to wage an effective campaign. And it is difficult 

I to ex trapolate the significance of volunteers in future 

elections from past experience. It is doubtful that McCarthy, l for example, will call forth the same volunteer effort that 

he did in 1968. 

Incidental expenditures by volunteers can be equivalent 
I 

to direct contributions, and the governmental interest in , / / 

lim~ g them is equally strong. Moreover, the limitatio1/. 'J'I~ 
imposes a relatively insignificant burden on free speech. The ~ 

right to particpate in the campaign is preserved even if incidental 

expenses above a certain amount must be paid by the candidate 

\ rather than the volunteer. 

The absence of restrictions on services per se does 

not draw an unconstitutional distinction between services and 

spending. As CADC points out, there is no indication that the 

contribution of volunteer labor has been a source of corruption 

or cynicism on the part of the voting public. Instead, the 

participation of volunteers has been r e garded as a sign 

health in the political process. C. 

~ 
Independent Expenditure Limitations. Appellant Mott 

spent over $50,000 ~ ehalf of Senator McGovern and similar 

' 
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. - -j;uµuntt Q}:tntrt ll-f fltt ~th j;faitg 

~ a$~fott, J. Q}:. 2llffe'-l-~ 

CHAMBERS OF" 

JUSTICE LEWIS F. POWELL, JR. 
January 6, 1976 

Buckley 

Dear Potter: 

You will recall my interest in including in our opinion 
a reference to .the corporation union "loophole". 

I enclose a single paragraph, together with notes, which 
I hope you will be willing to add to your draft at some 
appropriate place. It would fit, quite logically, at the 
end of the "ineffectiveness" discussion on page 44. The 
potential effectiveness of§ 608(e) is diluted by the pro­
visions that allow the tens of thousands of corporations 
and unions to contribute up to $5,000 to a particular candidate 
and in addition make the§ 608(e) expenditures. 

Indeed, the more I r e flect on this Act the more dis­
criminatory I find it to be with respect to individuals. The 
principal sources of influence in federal elections, as every­
one knows, are the media, corporations and unions. Congress 
has left these three elements of society lar gely free to 
continue to exert a domi nat i ng influence. At t he same time, 
the Act severely circumscribes the already l imited role of 
most individual citizens in election campaigns . Moreover, 
despite my reluctant willingness to sustain all of the 
disclosure provisions, the l imitations therein inevitably 
will deter small contributor s from participating in the 
political process. The average citizen who gives $25 is 
likely to save his money rather than run the r isk, as he 
will view it, of having his political prefer ence publicized. 

In any event, and returning to my point in writing, I 
would like your reaction to the enclosed draft. 

Sincerely, 

Mr. Justice Stewart 

lfp/ss 

















, ' ' 

.. 





lfp/ss 1/10/76 
~ Buckley,,_,: Part II 

ugg_e-sted Addition Possibly 
in the Discussion of 
''Contributions'' 

A troublesome aspect of this far-reaching legislation 

is that its limitations fall most heavily on individuals. 

As contrasted with such limitations, Congress took no 

meaningful steps to curb the power of unions and corpora-

tions to influence the outcome of elections . The techniques 

identified and approved by this Court in Pipefitters Local 

562 v. United States, 407 U.S. 385 (1972), are embodied 

in es sence in§ 610 as amended, thereby enabling these 

"special interest" groups to wield far more influence 

on political decisionmaking than will be possible for 

isolated individuals. Even if the segregated funds 

established by corporations and unions under the 

imprimatur of§ 610 are "political committees", subject 

to the $5,000 contribution limitation of§ 608(b)(2) and 

the $1,000 indepndent expenditure limitation of§ 608(e)(l), 

an organization ' s collective strength can be expanded 

by the proliferation of individual committees at each 

organiza tional level - a committee, say, for each 

subsidiary of a parent corporation or for every local 





















lfp/ss 1/16/76 Buckley Rider (Stewart) p. 19 

This argument, certainly when viewed in light of the entire 

Act, is not without force. One who wished to challenge 

an incumbent member of the House of Representatives, would 

confront the limitations on contributions and expenditures 

by individuals and corrnnittees, the limitation on the use 

of his own personal and family resources, and the overall 

ceiling on campaign expenditures. To be sure, his 

incumbent opponent is subject to these same limitations 

and therefore, on its face, the Act may appear to be 

even-handed. 

The appearance of fairness, however, may not reflect 

political reality. Although some incumbents are defeated 

in every congressional election it is axiomatic in 

politics that -absent special circumstances - an incumbent 

~ 
has significant advantages. In additionA the factors of 

voter recognition and the status accruing to holding 

federal office, the government itself makes available 

substantial resources to incuments. These include local 

offices in addition to the Washington office, staff support 

~ 
. 
'""" traditionally available in political campaigns, and the 

" A.. 



2. 

franking privilege.* The concern engendered with respect 

to the handicapping of challengers to incumbents applies 

with special force to minor party and independent candiates. 

1/ In view, however, of the decision of the Court today 

invalidating certain provisions of the Act, we need not 

? 

express any opinion as to the alleged invidious discrimination 

resulting from the full sweep of the legislation as enacbed. 

If the apparent imbalance briefly described above assumed 

, constitutional dimensions (an issue we do not address), 

the balance has been significantly righted by our decision 

that First Amendment rights were infringed by the ceiling 

on independent expenditures, on the candidate's own 

expenditures, and on overall campaign spending. In view 

of the holding of the Court with respect to these particular 

limitations, we conclude that the remaining provisions of 

*These built-in advantages of incumbents may, in particular 
districts, be significantly augmented by support of special­
interest groups, e.g., corporations, unions and other 

r organizations, wh'fcli are not subject to significant 
l limitations on contributions by individuals. See note 20, 

~upra. If the incumbent has the support of major special 
interest groups, and is further supported by the media, 
the overall limitations prescribed by this Act could operate 
to foreclose any fair opportunity of a successful challenge. 
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IN THE SUPREI'-ffi COURT OF THE UNITED S 

OCTOBER TERM, 1975 

Nos. 75-436'and 75-437 

. ) ? I") ~-::7--

OF?:c::: c:= -1·H::: CLEr:::r 
su;:::-::::1.::: C.J'J::-::-, ~ .s. 
:TF.~ 

JAMES L. BUCKLEY, ET AL., APPELLANTS, 

V. 

FRANCIS R. VALEO, ET AL., APPELLEES, 

ON APPEAL FROM THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT AND THE UNITED 
STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

MOTION FOR LEAVE TO FILE SUGGESTION 
AMICI CURIAE THAT STAY BE EXTENDED 

The movants are the Democratic National Committee and seven 

1
: campaign corrnnittees of candidates for the Democratic Presiden­

tial nomination. Movants hereby respectfully move for leave to 

file the attached suggestion arnici curiae. Attorneys for the 
' 

appellees in the above case have indicated that they have no 

ti objection to the granting of this motion. Attorneys for the 
I ,. 

appellants have been advised that movants intended to file this 

I motion with the Court, but did not indicate to movants' counsel 

!I whether they would object to the granting of the motion. 

The interest of the Democratic National Committee and the 

a f orementioned c ampaign committee s in the instant matter arises 

from the immed:Late and irreparable injury which would result if 

the Court does not cont inue t he stay of its judgment herein as 

i t affects the authority of the Federal Election Commission to 

exercise certain powers granted to it under the Federal El ection 

Campaign Act of 1974i the constitutional ity of which powers 

the Court has ~ustained . 

The movants believe that the Court should have the benefit of 

the views set forth in the attached suggest ion araic i curiae so 

~ 
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that it may fully consider the extent and effect of such i m­

mediate and irreparable injury to movants and to the political 

Process if the aforementioned stav is not extended. 
• J 

D3ted: March 22 , 1976 

Respectfully submitted, 

(Signed) Stuart E. Seigel 

Stuart E. - Seigel 

Cohen and Uretz 
1775 K Street, N.W. 
Washington, D. C. 20006 

/s/ Ralph J. Gerson 
Ralph J. Gerson 

Democratic National Corm:aittee 
1625 Massachusetts Avenue, N.W. 

. Washington, D.C. 20036 

Attorneys for Democratic National 
Committee 

Jack H. Watson, Jr. 
Jimmy Carter for President 

Jerome E. Murphy 
Church for President Committee 

Re ed Martin 
Fre d Harris for President 

l Ja l ter Sk a llerup 
J ackson for Pre sident 

Davi d E. Birenb a um 
Sh river f or Pr es ident 

Frederi ck D. Palme r 
T;dall '7 6 

Alton D2uphin , Jr . 
1:12 'i-7 al lace Camp &ign 
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IN THE SUPREME COURT OF THE UNITED STATES . 

OCTOBER TERl1, 1975 

I 

Nos. 75-436 and 75-437 

JAMES L. BUCKLEY, ET AL., APPELLANTS, 

V. 

FRANCIS R. VALEO, ET AL . , APPELLEES, 

ON APPEAL FROM THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT AND THE UNITED 
STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

SUGGESTION AMICI CURIAE 
THAT STAY BE EXTENDED 

II The Democratic National Committee and seven campaign com-

Ii · + d. d f h D . P . d . 1 . ' raittees o~ can i ates or t e emocratic resi entia nomina-

tion respect f ully suggest, as amici curiae, that the Court, on 
I 

•· its own motion, extend for 21 days, to and including April 12, 
'1 
1
· 1976, the stay of its judgment herein insofar as it affects the 

I: 
I 

authority of the Federal Election Commission to e xercise the 

duties and powers granted it under the Federal Election Campaign 

Act of 1974. 

In its decision of January 30, 1976, the Court upheld 

Federal leg is lation providing for public financing of c amp a igns 

of candidat e s f or nomination to the Of fice of President o f t h e 

United States , campaigns of candidates for election to the 

Office of Presi dent of the Uni t ed States, and Presidential 

nominatin g c onventions o f political part i es. It was h eld, h ow­

ever , t h a t t h e Feder a l Election Commission coul d not valid ly 

e xerc i se many o f the powe r s t hat Congr e ss had con ferre d upon 

it because t h e members of the Commission had not been appointed 

i n conformity wi t h Article II, Sect i on 2 , Clause 2 o f the 

Con s t i t u ti on . Among these powers are the r equ i r ed c e r t ification 

to the Se cretary of th e Treasur y o f e l i g i bi lity for the payments 



ll 
II ,, 

:j 
'I 

provided for in 26 U.S.C. §§9005, 9008(g), and 9036. The Court 

stayed its judgment for thirty days with respect only to the 

"authority of the Commission to exercise the duties and powers 
I 

granted it under the Act." On February 27, 1976, the Court 

extended the stay for an additional 21 days, to and including 

March 22, 1976. 

During the period of the additional stay of 21 days, the 

!I Congress has made substantial progress toward passage of legis-, 
'1 

ll lation to amend the Federal Election Campaign Act of 1974. 

Although there are disagreements within the Congress over various 

1, proposals to amend other aspects of the Act, there appears to be 
I/ 

[l no disagreement over the proposal to reconstitute the Commission 
1' 

i! so that its members would be appointed in accordance with the 

I! requirements of Article II, Section 2, Clause 2 of the Consti-
1! 
li tution. 
Ii 
j1, The Senate Rules Committee has reported a bill to the 
,' 
1; Senate floor and substantial debate has already occurred with 

respect to its provisions. The House of Representatives Com-

I mittee on House Administration has approved a bill and will ask 

" the House Rules Committee for a rule for floor consideration of 

the bill on March 23, 1976. The leaders of the Senate and 

House of Representatives have publicly committed themselves to 

speedy completion of action on both bills. An additional 

extension of the stay herein for a period of 21 days will give 

the Congress and the President the time necessary to enact legis­

lation providing for a constitutional ~ech anism to i mplement 

the portions of the Act held valid by the Court, without 

sanctioning unnecessary delay. 

The amici curiae herein possess a d i r ect and substantial 

interest in the continued i n plementation of t he Fe deral Election 

Campaign Act , and wou ld suf f er irrunediate and irreparable inj ury 

- 2 -
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should the judgment concerning the authority of the Federal 

Election Commission becooe final at this time. Each of the 

campaign committees has made spe,cific financial commitments in 

reliance upon the receipt of matching Federal funds as authorized ; 

by 26 U.S.C. §§9031, et seq. Indeed, to a considerable extent, 

their primary election campaigns ' are predicated upon continuing 

,; receipt of these funds. In recent weeks the Federal Election 
I ' 

i: Commission has certified funds for matching payments on a weekly 

I. 

I 

ii 

basis. If the availability of these funds were to be terminated, 

even for a brief interval, it would cause serious disruption 

in the conduct of forthcoming primary and caucus campaigns, and 

could possibly cause the withdrawal of some candidates. The 

:! disruption of these campaigns, and the possible withdrawal of 
It 
/1 
H 

1, candidates, would have a deleterious effect on the open and 

1
1 

vigorous debate that is essential to the electoral process. 
,! 

!r The Federal Election Campaign Act Amendments were in large 

i part intended to minimize the impact of large private contribu-

1 

I 
II 
1' 

" !, 
ii 

tions on Federal election campaigns by making matching funds 

available to assist qualified candidates in communicating 

effectively with the electorate. Naturally the Democratic 

Presidential candidates herein assumed, in planning their cam-

i: paign strategies, that these designated funds would be available 
I 

in a ccordance ·with the statutory procedures. To prevent the 

Comoission from certifying the disbursement of funds, the 

lega lity o f which has been specifically sustained by the Court, 

wou l d, according ly , have t wo serious effects. First, it would 

fund amentally impair a central purpose of the statute to minimize 

the dependence of Presidential candidates on relatively small 

groups of contributors. Second , it would cause irremediable 

harm to President i al c a ndidates who , in g ood faith , r e lied upon 

and compl ied wi th the Act 1 s p rov is i ons . 
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Success in the Presidential nomination process is attendant 

upon an ability to communicate with voters in key states and to 

build momentum which cannot be achieved at a later date. There 
' 

are three Presidential primary elections to be held between 

March 22 and April 12: 

North Carolina 
New York 
Wisconsin 

March 23 
April 6 
April 6 

1 In addition, eleven states will conduct Presidential nominating 

, conventions or caucuses during this period: 
;I 

I 
1: ,: 
'I !, 
'I 
I 

Alaska March 26 - 28 
Florida March 27 
South Dakota March 27 
South Carolina March 31 
Virginia April 3 
Oklahoma April 3 
Kansas April 3 
Iowa April 10 
Nevada April 9 - 11 
California April 11 
Minnesota April 10 - May 2 

Failure to provide a mechanism for disbursement of legally 

;, authorized and anticipated public funds would seriously disrupt 
I 
·· the orderly political process in these primary and caucus states. 

The Democratic National Committee has entered into con-

lj tracts and financial arrangements with respect to its national 

I Presidential nominating convention on the basis of financing 

'I 
' 

projections formulated in reliance upon the public financing of 

conven tions in accordance with t h e provisions of 26 U.S.C. §9008. 

Due t o the e xpenditure limita tions i mposed by acceptance of 

public financing the National Cormnittee h as not made p l ans to 

solicit private f unds t o de fr ay convention cos t s , a s has h ereto­

fore been the traditional practice . Under the qu ar terl y payment 

schedule initiated b y the Federal El e ction Commis s ion , the nex t 

cert i fication of convention f un ds is to b e made on April 1, 1976 . 

Any disruption of this proce dure would seriously jeopar dize the 

ab i l ity of the Democr ati c Nat i onal Cormnitte e to conduc t a full 
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and open conve~tion. Further, such a disruption would result 

in increases in many convention e}..-penses, increases ·which could 

not be paid for by the Party within the limitations set forth in 
• 

26 U.S.C. §9008. As is the case in the Presidential nominating 

process, continued availability of funds is essential to the 

execution of the complex plans ror holding the convention. 

In view of the fact that passage of legislation by the 
l . 

Congress is imminent, and in view of the immediate and irreparable; 

i: ham that will be inflicted upon amici curiae if a certification 
I. 

i, mechanism for public -c:iatching funds and convention funds becomes 

unavailable, it is respectfully suggested that the Court, on its 
I 

\ mm motion, extend the stay previously granted for a period of 
!" 

!1 
:j 
1: 

it 

I 

' I 

I· 

21 days, to and including April 12, 1976. 

Respectfully submitted, 

{Signed) Stuart E. Seigel 

Stuart E. Seigel 

Cohen and Uretz 
1775 K Street, N.W. 
Washington, D.C. 20006 

/s/ Ralph J. Gerson 
Ralph J. Gerson 

Democratic National Co!!1!!1ittee 
1625 11assachusetts Avenue, N.W. 
Washington, D.C. 20036 

Attorneys for Denocratic National 
Committee 

Jack H . Watson , Jr . 
Jimmy Carter for President 

Jerome E. Murphy 
Church for President Cornr.rit tee 
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Dated : March 22, 19 76 

Ree,d Mart in 
Fred Harris for President 

Walter Skallerup 
Jackson for President 

David E. Birenballlll 
Shriver for President 

Frederick D. Palmer 
Udall '76 

Alton Dauphin, Jr . 
The Wallace Campaign 
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CERTIFICATE OF SERVICE 

I hereby certify that I hav,e this 22nd day of Harch, 1976, 

caused copies of the foregoing Motion for Leave to File Sugges-

• tion Amici Curiae that Stay be Extended and attached Suggestion 
f, 

" ., Amici Curiae that Stay be Extended to be served on the following 
1, 
I 

persons 
Ii 

I 
I 
I 

Ii 

! 
I 
t 

,I 
,I 
': 
,t 

II I, 

I 

I 

by hand delivery : 

Brice M. Clagett, Esquire 
John R. Bolton, Esquire 
888 Sixteenth Street, N.W. 
Washington, D.C. 20006 

Edward H. Levi, Esquire 
Attorney General 
U.S. Department of Justice 
Room 5111 
Tenth and Constitution Avenue, N.W. 
Washington, D.C. 20530 

Robert M. Bork, Esquire 
Daniel M. Friedman, Esquire 
Louis F. Clairborne, Esquire 
U.S. Department of Justice 
Room 5143 
Tenth and Constitution Avenue, N.W . 
Washington, D.C. 20530 

John G. Murphy, Jr., Esquire 
General Counsel 
Federal Election Commission 
1325 K Street, N.W. 
Washington, D.C. 20463 

Lloyd N. Cutler, Esquire 
Paul T. Mode, Jr., Esquire 
William T. Lake, Esquire 
Roger M. Witten, Esquire 
Patricia D. Douglass, Esquire 
1666 K Street, N.W. 
Washington, D.C. 20006 

Kenneth J. Guido, Jr., Esquire 
Fred Wertheimer , Esquire 
2030 M Street, N.W. 
Washington, D~C. 20036 

and to be served on the following persons by first class mail, 

postage prepaid: 

Ralph K. Winter, Jr., Esquire 
127 Wall Street 
New Haven, Connecticut 06520 

j 
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Joel M. Gora, Esquire 
Melvin L. Wulf, Esquire 
American Civil Liberties Union 
22 East Fortieth Street 
New York, New York 10016 

Archibald Cox, Esquire 
Harvard University · 
Langdell Hall 
Cambridge, Massachusetts 02138 

Ralph J. Spritzer, Esquire 
Paul Bender, Esquire 
University of Pennsylvania Law School 
3400 Chestnut Street 
Philadelphia, Pennsylvania 19104 

Dated: March 22, 19 76 

{Signed ) Stua£t E. Seigel 

Stuart E. Seigel 

Cohen and Uretz 
1775 K Street, N.W. 
Washington, D.C. 20006 

/s/ Ralph J. Gerson 
Ralph J. Gerson . 

Democratic National Committee · · 
1625 Massachusetts Avenue, . N. W .· 
Washington, D.C. 20036 

Attorneys for Democratic National 
Committee 
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