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SECTION THREE

SECOND DAY

VIRGINIA BOARD OF BAR EXAMINERS
Roanoke, Virginia, June 27-28, 1966

QUESTIONS

\
"\
~

1. John Pegram comes to see you and states that Mike
Mack, a resident of Hanover County, owes him $2,500, which is due
on an unsecured loan made by Pegram to Mack in 1964. Pegram also
tells you that Mack has refused to pay the loan, and that the only
asset owned by Mack is an undeveloped and unencumbered parcel of
'land situated in Hanover County. He asks you what steps, if any,
he may take to have Mack's land subjected to the payment of the
$2,500 debt.
What should your advice be?
2. Acme- Construction Company contracfed to construct an
apartment house in the City of Richmond for the Highrise Corporation
for $985,000. The contract contained the following provision for
payments to be made to Acme Construction Company:
"On the first day of each month hereafter,
Highrise shall pay to Acme 85% of the cost of all
labor and materials incorporated in the work during
the __ previous month. The supervising architect is
to be the sole judge of the cost of labor and
materials incorporated into the work during each·
month, and payments shall be based upon the amount
determined by the architect. Highrise shall retain
15% of the cost of said labor and materials, as determined by the architect, until construction of the
building is completed according to the contract. 11
'

Acme Construction Comp9-DY gave Highrise Corporation
a bond for faithful performance of the contract. Reliable Guaranty ,
Company executed the bond as guarantor and agreed to reimburse
Highrise for any construction costs incurred in excess of the
contract price. Subsequently, but without the knowledge of the
Reliable Guaranty Company, Highrise paid each month to Acme the
full cost of labor and materials, instead of 85% of this amount
as provided in the contract. When construction of the building was
three-fourths completed, Acme defaulted. Thereupon, Highrise,
after proper notice to Reliable, proceeded to complete constrtiction
of the building through the services of another contractor. After

completion, Highrise called upon Reliable to pay $32,000,
that being the amount by which the cost of construction of the
building exceeded the contract price. Reliable declined to make
payment. Highrise now asks you whether it may recover from
Reliable.
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.What should you advise?
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A owned a farm on the south side.of a non-r{av:i.gable
and B owned one on the north si"de. B decided to erect a
"·
arge building on his tract which would extend 10 feet into the
.channel of the river, thereby diverting the flow of water and
__
narrowing the channel from 60 feet to 50 feet at this point. When:
·B started the foundation for the wall A told him that the wall
. .,
would unduly narrow the channel and would result in damage to A's
land by flooding and severe washing of the bank. B replied that he ·
did not believe it would cause any such damage and he continued the_
construction of the wall. It was completed within 3 weeks
,~-<,.
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advise him?
• ~JOhnson subscribed for 1000 shares of common stock
of XYZ Corporation at $100 per share. He failed to pay the
subscription price and hence the certificate for his shares was not
}delivered to him. The Corporation instituted an action at law
···against Johnson for the subscription price, but it was denied
recovery because of Johnson's plea of the statute of limitations.
Thereafter Johnson filed a bill in equity against the XYZ
·corporation to compel it to issue and deliver to him a certificate
or his shares of stock.
.

,; '

'~

,,

I

.
,

·' ;/ ·.· ·
··The Corporation by its answer and cross bill asserted
Johnson should be required to pay it what he owed the Corporatio
though its claim was barred by the statute of limitations.
_ If the evidence substantiated these allegations
parties, how ought the chancellor to decide the ·cause?
/.
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· •.·.·. ,6~ Henry Smith, a widower, died intestate with a net
·•
of $30,000. He had never had any children. His parents were
dead. Smith had had no sisters. He had had only three brothers,·
Sam, William and James, who predeceased him. Sam was survived by
two children, Mary and Elizabeth; William by one, Nancy; and James
by two, Katherine and Jane.~-These nieces of Testator were all living
~t the time of_his death except Jane.
She had predeceased him,
survived by three children, Harry, John and Kermit, who were
still living when Testator died.
.
and in what amounts should the

Ought the will be admitted to probate?

-4deposit box in the XYZ
Richmond, Virginia. 11
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death a card was found in said safety deposit box bearing
of three of his nephews and containing this notation:
--~~-.·:
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~is is the card I mentioned in my will·
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the three persons whose names appeared on
receive ~he legacies of $5,000 each?

9. />Anna Jo.Iles, age 22 and unmarried, entered into a trust
/agreement with The National Bank of Stanleytown, Virginia, whereby
$100,000 in securities, whichshehad inherited, were transferred to
the Bank, as trustee, to be held under the trust created by her ...
The trustee was given broad powers concerning investments and it
~was directed to pay the net income to Anna during her life.
The
· agreement expressly provided: 1'This agreement shall be irrevocable
by the truster. 11 The agreement also provided that upon Anna's . .
death, the corpus and accumulated income were to pass as she might
direct by her will,_and, if she should die intestate, the.residue
r.of the trust was to go to the parties who would take from her under
·~the Virginia intestacy law.
(>
Three ye-a.rs after entering this
·James Smith. She now desires to revoke
if this can be done.

ought you to advise her?
.•Henry Smith and William Jones, married men,
the name of "Smith-Jones Real Estate Co.
and sell suburban real estate. The
parcels of land but took title as herernafter

'
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Title taken in name of Smith-Jones Real Estate
Deed executed in that n~e by Henry Smith, Partner •.
·. {b) Title taken in names of Henry Smith and William Jones
jointly. Deed executed by Henry Smith, Partner, and
William Jones, Partner, but
execute deed.
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. .. 2 · A City in Virginia owned and operated a water works

~ystem. Univer~al Storage, Inc. owned a warehouse in which it had
ins~a~led a sprinkler system connected to the City water main.

Desiring to make.some changes in the sprinkler system, Universal
called the Superintendent of the City's water works informed him of
the pro~osed change and instructed him to cut off the water from
the spr~nkler system and requested him to call back on the telephone
when this had been done. The Water Superintendent instructed one of
the employees to cut off the water, and when this employee reported
that he had done so, the Superintendent notified Universal that
the water had been cut off. Acting on this information Universal
·attem~te~ to make the contemplated change, but due to the fact that
the City s emp~oyee had turned the wrong valve, the water gushed
out of the sprinkler, and flooded the warehouse causin~ extensive
damage.
'
o
Is City liable for this damage?
-- ·--
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4. The City of Rosemont, Virginia in 1940, granted a
franchise to the Clear Rock Water Corporation to use its street
for the pipes and mains necessa::ry for a water distribution system
and, in the franchise, fixed the rate to be charged at five cents
per thousand gallons. Due to increased costs of operation the
corporation found itself unable to furnish water at this rate except
at a financial loss and applied to the State Corporation Commission
for permission to increase its charges for water. The City insisted
that the Commission was without authority to act.
Was this position correct?
5. Hardup bought a radio from Dealer for $150 and
gave him a check therefor drawn on X Bank. Mrs. Hard'l,lp decided
they ought to have a color televisipn as well, so Hardup gave
Dealer another check for $750, also drawn on X Bank, and Dealer
delivered both the radio and the T. v. to Hardup's home. On his
way to lunch that day, Dealer took both of these checks to X Bank,
and said to the receiving teller: "Give me cash on the $150 item
and place the other to my credit." Accordingly, the $150 was paid
over the counter to Dealer and he was given a deposit receipt for
the $750. Later that afternoon the Bank, while posting the day's
business and before posting the $750 to Dealerrs credit, found
that another teller had cashed a check on Hardup's account which
completely extinguished that account, and thereupon the Bank
immediately sent both the $150 and the $750 checks by a messenger
to Dealer and demanded the return of the money and deposit receipt.
Dealer refused to surrender either and now consults you as to his
right to keep the $150 and hold the Bank for the $750.
How ought you to advise?
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6. Thomas was an accommodation indorser on Smith's
note for $1,000, dated January 12, 1966, due in three months and
held by Third National Bank. Two months before maturity Smith
paid the Bank the note, but said: "Don't stamp it paid, I may
need to use it again." Accordingly, the Bank took the money and
handed the note to Smith. Thirty days later Smith came back to
the Bank and said;___ "I was too quick about paying off that note,
here it is again and I want my thousand dollars back." Accordingly,
the Bank took the note and credited Smith's account with a thousand
dollars. Unknown to anyone Smith had lost heavily in speculation
and hence was unable to pay the note at maturity.
Is Thomas liable to the Bank?

7. Mr. Gould, of New York. consults you and tells
you he wants you to organize a Virginia corporation to conduct a
manufacturing business and asks you the following questions:
(1)

How many incorporators are required?

(2)

What State authority issues corporate charters?

(3)

May the meetings of the stockholders and of. the
nirectors be held in New York?

(4)

Is there a minimum amount of capital that the
incorporators must put into the corporation?

(5)

Is it necessary to designate someone on whom
process against the corporation may be served?
How ought you to answer each question?

8. The Farmer's Supply Company, Incorporated, is a
Virginia corporation whose only charter power is to buy and sell
farm products. The directors decided that it would also be
profitable if the company operated a transfer line from the railroad
depot to outlying sections of the county for the transportation of
all sorts of freight for the public, and, accordingly, purchased a
large truck and employed a driver for that purpose. The operation
proved profitable, but unfortunately the driver dozed off o,ne day,
and the truck crashed into an oncoming vehicle killing the driver
of the other vehicle and causing extensive damage to the truck's
cargo.
What liability, if any, rests on the Supply
Company for: (a) damages for the death of the other
driver; and (b) damages to the cargo in the Supply
Company's trucJc?

•
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9. James, Keer and Long executed and delivered their
promissory note for $5,000 to Murray. The note was not paid at ·
maturity and Murray instituted action thereon against the three
makers. The Clerk of the Court issued and delivered to the Sheriff
notices of the motion for judgment, and the Sheriff delivered one
copy thereof to James in person on April 6, 1966; on the same day
he mailed another to Kerr, and next day seeing Long on the street
said to him; "I have at my office a notice of motion for judgment
for you to appear before the Circuit Court of Roanoke County within
the next twenty-one days to answer on that note you gave Murray
for $5,000. You have plenty of time to get a lawyer and defend the
case, if you can. You had better attend to it; he might get
judgment against you."
Neither James, Kerr or Long appeared and judgment
was entered against all three of them on the note on May 2, 1966.
James is insolvent and Keer and Long seek your
advice on May 25th as to whether they can have this judgment set
aside as to them or either of them.
How ought you to advise them?
10. Decedent, a resident of Roanoke, Virginia, died
testate January 1, 1966. On January 2, 1960, he had given by deed
to each of his three sons securities of the then market value of
$85,000, but of a date of death market value of $50,000. In the
deed of gift Decedent retained the income from these securities for
- his life.
Decedent had life insurance amounting to $30,000,
payable to his wife and at the time of his death owned real estate
of the then market value of $60,000, which he had inherited some
~ears ago, and securities of the date of death market value of
~100,000, but which only cost him $25,000.
Decedent devised his wife all of his real estate
and bequeathed her one-half of his securities. The remainder of
his property was bequeathed equally to his three sons. Assume that·
Decedent had just enough money, in addition to the above assets, to
pay debts and c.osts of administration, that the date of death
values had not changed during administration, and that you are
engaged to make off his Federal Estate Tax Return.
(A) Which of the above items should be
included in the estate for tax purposes?
(B) At what value should each ineluctable item
be returned?

