




SUMMARY JUDGMENT BURDENS

"mere allegations" in its pleading, but rather "must set forth specific facts
showing that there is a genuine issue for trial. 30 2 Although courts and
commentators often cite this language when they discuss summary judgment
admissibility, this portion of Rule 56(e) actually has nothing to do with whether
a particular material may be considered in connection with the plaintiffs
burden. Rather, it goes to the merits of the summary judgment inquiry-
whether the record "show[s] that there is no genuine issue" of "material fact. 303

To illustrate, suppose a defendant meets its summary judgment burden, and the
plaintiff responds solely with allegations in her complaint about the existence
of a particular element. Summary judgment should be granted not because
Rule 56(e) makes it improper to consider an allegation in her pleading, but
because a mere allegation in the plaintiffs complaint is not sufficient to show
that there is a genuine issue of material fact. Moreover, this is consistent with
the Celotex majority's instruction that a sufficient showing by the plaintiff must
be able to be "reduced to admissible evidence. ' 3°4  A mere pleading
allegation-absent the identification of a witness to support it-is not reducible
to admissible evidence.

Thus, Rule 56 does not impose any admissibility requirement, except for
affidavits. Many courts and commentators have assumed, consistent with the
paper trial myth, that summary judgment materials are subject to the same
admissibility requirements that would apply at trial. 30 5 For example, they have
refused to consider testimony in a deposition that would be hearsay if that same
testimony were introduced at trial for the truth of the matter asserted. 3

0
6 Those

who support this approach read Justice Rehnquist's statement as recognizing
only that affidavits may be considered for purposes of summary judgment even
though affidavit testimony is not "in a form that would be admissible at trial."307

Other summary judgment materials such as depositions and interrogatories,
however, would be subject to usual evidentiary standards that would govern at
trial.

308

302. FED. R. Civ. P. 56(e).
303. FED. R. Civ. P. 56(c).

304. Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986).
305. See supra notes 189-91 and accompanying text (explaining that, under the paper trial

myth, a plaintiff's summary judgment evidence must generally meet the standards for
admissibility at trial).

306. See, e.g., Garside v. Osco Drug, Inc., 895 F.2d 46, 50 (1st Cir. 1990) ("Hearsay
evidence, inadmissible at trial, cannot be considered on a motion for summary judgment.").

307. See supra note 195 and accompanying text (stating that proponents of this view
believe that Justice Rehnquist was "simply recognizing that affidavits may be considered for
purpose of summary judgment" even if such testimony is not in admissible form).

308. See supra note 188 and accompanying text (describing the "trial-quality" evidence
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The precise basis for importing trial evidentiary standards at the summary
judgment phase is unclear. Take hearsay, for example. As one commentator
has recognized, testimony that would be hearsay at trial is not necessarily
testimony that would be hearsay for purposes of summary judgment.3°9

Hearsay is defined as an out-of-court statement offered for the truth of the
matter asserted.31 Materials offered in opposition to summary judgment,
however, are not offered to establish the truth of the matter asserted. They are
offered to establish a genuine issue of material fact for trial.3 ' Suppose
plaintiffs interrogatory answer identifies a witness and states that she
anticipates the witness's testimony will establish "X." That is clearly
inadmissible hearsay if the plaintiff seeks to introduce that interrogatory answer
at trial to establish "X." But at the summary judgment phase, the plaintiff is not
required to prove "X." She is only required to establish that there is a genuine
issue for trial.

To conclude that a court may consider particular material in assessing the
plaintiff's showing is not to say that this material is sufficient to meet the
plaintiff's burden. What exactly constitutes a "sufficient showing" by a
plaintiff when the defendant meets its burden by showing an "absence of
evidence" on a necessary element of plaintiff's claim? 312  Recall that a
defendant seeking summary judgment on an absence-of-evidence theory must
be able to point to a Rule 56(c) material that it would expect to identify
evidence the plaintiff might use at trial, but either fails to do so or identifies
evidence that would be insufficient to carry plaintiff s burden.31 3 Assuming the
defendant can do so (as Celotex did), suppose that the plaintiff responded not
with trial-quality evidence, but rather with a supplemental answer to an
interrogatory identifying and describing witnesses and evidence that would
support her claim. Would it still be the case that the Rule 56(c) materials show
no genuine issue as to any material fact?

required by proponents of the paper trial myth).
309. See Duane, supra note 198, at 1532 (concluding that assertions made in affidavits

submitted on a summary judgment motion are not hearsay).
310. Anderson v. United States, 417 U.S. 211,219 & n.7 (1974); Duane, supra note 198,

at 1532.
311. Duane, supra note 198, at 1532; see id. at 1535 ("[A] judge ruling on such a motion is

neither permitted nor required to draw any conclusions about what happened in the past-that
is, the truth of the matter asserted in the parties' pleadings and affidavits-but what will happen
at a future trial if there is one.").

312. Celotex Corp. v. Catrett, 417 U.S. 317, 323, 325 (1986).
313. See supra notes 264-73 and accompanying text (explaining the absence-of-evidence

theory and classifying Celotex as a case in which the defendant met its burden by demonstrating
the plaintiff's lack of evidence).
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If the plaintiff had provided that information in her original answer to the
defendant's interrogatory, the defendant would not be able to establish an
"absence of evidence" sufficient to meet its burden under my reading of
Celotex; the Rule 56(c) documents before the court would not show that there
is no "genuine issue" of material fact. The question, then, is whether the result
should be different simply because the plaintiff identified the witness in a
supplemental interrogatory answer. In both situations, the information before
the court is exactly the same. To conclude that summary judgment should be
granted in the first instance but not in the second would create not only an
intuitive inconsistency but also a textual anomaly. We would be requiring
courts to conclude that the same materials are enough to create a "genuine
issue" in one situation but not in another. If Rule 56(c)'s standard is to have an
ascertainable meaning, it should at least yield consistent results when applied to
identical records.

Obviously, the plaintiff's response is sufficient only if her materials are
"reduc[ible] to admissible evidence. 3 14 So materials that do not indicate that
there will be evidentiary support usable at trial would not suffice since they
would not indicate a genuine issue for trial. Suppose, for example, that Catrett
had produced only Mr. Catrett's deposition from his workers' compensation
proceeding. The transcript would not be admissible at trial because Celotex
was not a party to the earlier proceeding, 315 and it could not be "reduced to
admissible evidence" because Mr. Catrett was deceased by that point in time.
This hypothetical showing would be insufficient not because such a deposition
is "inadmissible" for purposes of summary judgment, but because it fails to
show a "genuine issue" as to the material fact of exposure.

C. The Interpretive Approach: A Summary

The subparts above illustrate how Celotex is best read in light of the
interpretive values I have described. This subpart combines these insights and
describes the approach to summary judgment that is most consistent with these
values. It then explains how summary judgment would operate under this
approach.

A defendant who seeks summary judgment on the basis that the plaintiff
will lack sufficient evidence to prove her case at trial must be able to point to

314. Celotex, 477 U.S. at 327.
315. See FED. R. Civ. P. 32(a) (providing that a deposition "may be used against any party

who was present or represented at the taking of the deposition or who had reasonable notice
thereof").
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some Rule 56(c) document that would be expected to contain an identification
or description of evidence that the plaintiff could use at trial, but does not.
Celotex provides a perfect example of this scenario. Celotex served
interrogatories asking the plaintiff not only for an identification of potential
witnesses supporting her claim, but also for information about any work Mr.
Catrett did with asbestos, including the identity of any specific asbestos product
he used.316 When answers to such interrogatories fail to identify any such
witnesses or information, the defendant can argue that these answers show that
there is an absence of evidence to support the plaintiff's claim. And when such
a Rule 56(c) document does point to evidence that would support the plaintiffs
claim, the defendant could use other Rule 56(c) documents to demonstrate that
such evidence will in fact be insufficient to meet the plaintiff's burden. The
defendant could, for example, obtain affidavits from or take depositions of the
witnesses identified by the plaintiff.

When the defendant is able to present Rule 56(c) documents that establish
an absence of evidence in this way, it meets its burden. The defendant does not
have to cull through the record to determine if other information indicates that
evidence may exist to support the plaintiffs claim. Nor, however, may the
defendant satisfy its burden simply by pointing to some or even all of the Rule
56(c) materials created up to that point in the litigation and asserting that they
do not contain evidence to support a particular element of the plaintiff s claim.
That is why Kress could not prevail on an absence-of-evidence theory, even
though it deposed Adickes and she could provide no first-hand testimony that a
police officer was in the store.317 While such a deposition is a Rule 56(c)
document, it does not "show that there is no genuine issue as to any material
fact" unless there is also a Rule 56(c) document indicating that this would be
the evidence on which the plaintiff would rely to establish that fact at trial.318

If the defendant meets its burden, then courts should grant summary
judgment unless the plaintiff is able to meet her burden. 319 Under Celotex, she

316. See Catrett v. Johns-Manville Sales Corp. (Catrett 11), 826 F.2d 33, 34 (D.C. Cir.
1987) (noting that Celotex asked for the "type and identity of each such asbestos material with
which [Mr. Catretti had contact"), on remand from Celotex Corp. v. Catrett, 477 U.S. 317
(1986).

317. See Adickes v. S. H. Kress & Co., 398 U.S. 144, 160 (1970) ("Because [Kress] did
not meet its burden of establishing the absence of a policeman in the store, [Adickes] was not
required to come forward with suitable opposing affidavits.").

318. FED. R. Civ. P. 56(c). A defendant would always have the option, of course, to seek
summary judgment by presenting affirmative evidence that a condition necessary for plaintiff to
prevail is false. If Kress, for example, had provided affidavits of the police officers that denied
being in the store, it could have met its burden that way. Adickes, 398 U.S. at 160.

319. See supra notes 124-30 and accompanying text (describing the plaintiff's burden). If
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must make "a sufficient showing" with respect to the aspect of her claim that
the defendant has challenged.320 Her supporting materials must be sufficient to
carry her burden of proof at trial "if reduced to admissible evidence."321

Assuming that the plaintiff has such materials, she faces a problem at the very
outset: The plaintiff may have to excuse her failure to reveal this information
in response to the defendant's discovery requests. The rules would require her
to demonstrate "substantial justification" for failing "seasonably to amend" her
earlier response.322 Assuming that she can provide such justification, then the
material she presents in support of her motion will be the functional equivalent
of a supplement to the Rule 56(c) document that formed the basis of the
defendant's summary judgment motion in the first place.323 If, as in Celotex,
the defendant based its motion on an interrogatory answer, then the plaintiff s
new information is tantamount to a supplemental interrogatory answer and so
may be considered to determine whether the Rule 56(c) materials "show that
there is no genuine issue as to any material fact. 3 24

Thus, when a defendant seeks summary judgment on the basis that there is
an absence of evidence, the plaintiff does not have to produce trial-quality
evidence such as an affidavit from a witness who would be competent to testify
at trial or deposition testimony that itself would be admissible at trial. She
does, however, need to provide material sufficient to refute the absence of
evidence indicated by the defendant's showing. If, for example, the defendant
had asked her to identify supporting witnesses and she failed to do so, then her
responsive material must identify such witnesses. And she must also justify her
failure to disclose that information earlier, or else she may be prevented from
using that information under the discovery rules. 325 In the event that the
plaintiff is not able to provide a sufficient response regarding the evidence she

the defendant is unable to meet this burden, of course, then summary judgment should be
denied. See Adickes, 398 U.S. at 159-60 (noting that Kress's failure to show that there was no
policeman in the store required the Court to reverse the grant of summary judgment and stating
that Adickes was not thereafter required to produce opposing affidavits).

320. Celotex, 477 U.S. at 323.
321. Id. at 327.
322. See FED. R. Civ. P. 26(e)(2) (describing a party's duty to amend prior discovery

responses); FED. R. Civ. P. 37(c)(1) (stating the penalties for failure to amend a prior discovery
response).

323. See supra notes 292-96 and accompanying text (discussing Rules 26(e)(2) and
37(c)(1) and concluding that as long as the plaintiff justifies her failure to amend earlier
answers, such materials can be treated like Rule 56(c) materials for purposes of summary
judgment).

324. FED. R. CIv. P. 56(c); see also supra note 301 and accompanying text (explaining why
it is reasonable to treat supplemental answers as equivalent to Rule 56(c) materials).

325. See supra note 293-94 and accompanying text (explaining Rule 37(c)(1)).



63 WASH. & LEE L. REV. 81 (2006)

could use to support her claim at trial, then she may urge the court, under Rule
56(f), to allow her more time for discovery and investigation.326

Under this Article's approach, the defendant will usually have to do some
legwork if it wants to obtain summary judgment on an "absence of evidence"
theory. For example, the defendant could use interrogatories to elicit an
identification or description of the evidence and witnesses that may support the
plaintiff's claim. When the plaintiff fails to do so, that alone would show an
absence of evidence. A defendant might also meet its burden by pointing to
plaintiff's failure to identify witnesses or evidence as part of her Rule 26(a)(1)
disclosures. 32 7 When the plaintiff does provide information about possible
witnesses and evidence, the defendant may either (a) seek summary judgment
on the basis that the plaintiffs own response indicates that her evidence will be
insufficient to carry her burden at trial,328 or (b) seek to create other Rule 56(c)
documents showing that the evidence will be insufficient, for example, by
taking depositions or obtaining affidavits of the witnesses plaintiff identified.

While this Article's approach imposes more of a burden on the defendant
than the paper trial myth,329 it also facilitates the discovery process by giving
the plaintiff a strong incentive to provide complete information in its
disclosures and discovery responses. If she delays, she would give the
defendant a basis for seeking summary judgment and would run the risk that
the court would not allow previously undisclosed information to be used in

326. FED. R. Civ. P. 56(0:

Should it appear that the party cannot for reasons stated present by affidavit facts
essential to justify the party's opposition, the court may refuse the application for
judgment or may order a continuance to permit affidavits to be obtained or
depositions to be taken or discovery to be had.

Id.
327. Although Rule 56(c) does not expressly mention disclosures, the initial disclosures

required by Rule 26(a) are commonly viewed as identical to interrogatories. Indeed, the Rules
Advisory Committee called them "the functional equivalent of court-ordered interrogatories."
FED. R. Civ. P. 26 advisory committee's note (1993 amendment). Thus, Rule 56(c)'s reference
to interrogatories is sensibly read to allow consideration of Rule 26(a) disclosures.

328. Imagine, for example, that Kress had served interrogatories on Adickes asking her to
identify and describe the evidence and witnesses supporting her conspiracy claim. If Adickes
had identified only her student Carolyn and described her testimony as being that there was an
officer in the store, Kress might have argued for summary judgment on the theory that the mere
presence of an officer in the store would not be sufficient to infer a conspiracy. See supra notes
277-81 and accompanying text (discussing how Kress might have discharged its burden in
hypothetical situations).

329. See supra notes 183-86 (explaining that under the paper trial myth, a defendant can
meet its initial summary judgment burden by pointing out that the plaintiff has provided no
evidence of one or more essential elements of its claim).
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opposition. 33 Unlike the dissenters' myth, 331 however, this Article's approach
would not impose on the defendant the burden of culling through every piece of
material that has changed hands during discovery before seeking summary
judgment. 332 Once the defendant is able to meet its burden, it would be up to
the plaintiff to present materials supporting her claim (whether or not those
materials are already "in the record '' 333) and to justify her failure to disclose or
describe those materials earlier.

D. Solving the Paradox of Justice White's Concurrence

My reading of the Celotex majority opinion also solves a long-standing
riddle. Although Justice White joined the majority opinion, many view his
concurrence as endorsing a very different view of summary judgment.334 Some
have gone so far as to label Justice Rehnquist's opinion a mere "plurality,"
apparently viewing Justice White's concurrence as so incongruous with
Rehnquist's approach that White's critical fifth vote should be disregarded.335

In particular, many struggle to reconcile the Rehnquist opinion with White's
statements that a defendant cannot simply "move for summary judgment
without supporting the motion in any way or with a conclusory assertion that
the plaintiff has no evidence to prove his case," and that the plaintiff "need
not... depose his witnesses or obtain their affidavits to defeat a summary
judgment motion asserting only that he has failed to produce any support for his

330. See supra notes 297-99 (detailing the risk that a plaintiff creates by delaying her
discovery disclosures).

331. See supra notes 205-09 and accompanying text (noting that under the dissenters'
myth, a defendant seeking to show an absence of evidence must show the inadequacy of any
documents or potential witnesses "in the record," even if those materials are hearsay, unswom
statements, or unauthorized documents).

332. Jack Friedenthal has criticized this apparent consequence of Justice Brennan's
approach. See Friedenthal, supra note 17, at 778 ("Must the moving party comb through all the
material available to see if there is something to be refuted even though the responding party has
never mentioned it in answers to interrogatories requesting relevant evidence?").

333. Celotex Corp. v. Catrett, 477 U.S. 317, 332 (1986) (Brennan, J., dissenting).
334. See, e.g., Redish, supra note 8, at 1344-45 (stating that Justice White rejected a

standard under which movants would have no greater burden on summary judgment than they
would have at trial, even though the majority opinion he joined appeared to adopt such a
standard).

335. See supra note 131 (noting that some scholars argue that Justice Rehnquist's opinion
was a plurality because of Justice White's separate concurrence).
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case."336 They find White's view to be more consistent with Justice Brennan's
dissent than with the Rehnquist opinion.337

On closer analysis, the paradox of Justice White's concurrence is simply
another symptom of the paper trial myth. If one reads the majority opinion as
imposing on the plaintiff the burden of producing trial-quality evidence just as
she would at trial, then Justice White's concurrence is irreconcilable with the
majority opinion that he joined. But for the reasons set forth above, the paper
trial myth is not the best reading of the Celotex majority opinion.338 The best
interpretation is that a defendant moving for summary judgment on an absence-
of-evidence theory must be able to present a Rule 56(c) document that it would
expect to reveal evidence that the plaintiff could use at trial but does not.339

This view fits quite nicely with Justice White's understanding that the
defendant must still "discharge the burden the Rules place upon him: It is not
enough to move for summary judgment without supporting the motion in any
way."4°

Rendering the majority opinion to be consistent with Justice White's
concurrence was not one of the interpretive values that animated this Article's
analysis. Indeed, such a value would be controversial as a principle of
interpretation. As Justice Blackmun wrote, "the meaning of a majority opinion
is to be found within the opinion itself; the gloss that an individual Justice
chooses to place upon it is not authoritative. "34

1 This Article's interpretation of
Celotex is based on the majority opinion itself, along with standard legal
referents such as past Supreme Court decisions and the governing textual
sources. It is a pleasant surprise, however, that this interpretation also
reconciles the majority opinion with Justice White's concurrence.

E. Response to Likely Critiques

This subpart considers possible criticisms of my interpretation of Celotex.
It considers three such critiques: (1) this approach is inconsistent with the text
of Rule 56(e); (2) this approach would increase the likelihood of abuse by

336. Celotex, 477 U.S. at 328 (White, J., concurring).
337. E.g., Nelken, supra note 8, at 68 (noting that both Justice White's and Justice

Brennan's opinions emphasized that the initial burden in "absence of evidence" cases is not
illusory and made clear that the party relying on the lack of evidence must pursue "leads
obtained in discovery").

338. See supra Part V.A (explaining and critiquing the paper trial myth).
339. See supra Part VI.C (presenting a better interpretation of Celotex).
340. Celotex, 477 U.S. at 328 (White, J., concurring).
341. McKoy v. North Carolina, 494 U.S. 433,448 n.3 (1990) (Blackmun, J., concurring).
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litigants; and (3) this approach would prevent courts from reaching the merits
of summary judgment motions by imposing artificial burdens on moving
defendants. The first would challenge this approach from an interpretive
standpoint, and the latter two would take issue with its practical consequences.

1. Inconsistent with Rule 56(e)

Opponents of this Article's interpretation might voice a textual objection.
Recall Rule 56(e)'s instruction that when a summary judgment motion "is made
and supported as provided in this rule," the responding party "must set forth
specific facts showing that there is a genuine issue for trial. '' 42 One could
argue that by requiring "specific facts," Rule 56(e) intended to require trial-
quality evidence, not simply the identification or description of such evidence.

At best, this is one plausible interpretation of an ambiguous provision.
The more persuasive reading, however, supports my view. First, a coherent
reading of this text must also account for the language used in the first half of
Rule 56(e), which requires that affidavits "shall be made on personal
knowledge, shall set forth such facts as would be admissible in evidence, and
shall show affirmatively that the affiant is competent to testify to the matters
stated therein. 343 The drafters knew what language to use when they wanted to
require trial-quality evidence. For affidavits, the drafters imposed explicit
requirements of personal knowledge, competence, and the ability to be admitted
at trial if that testimony were provided live. But when describing the general
burden to be imposed on nonmovants, the drafters required only "specific
facts." Juxtaposed against the language used to define the admissibility of
affidavits, the "specific facts" requirement can hardly be read to require trial-
quality evidence in all circumstances.

In addition, the full statement of what Rule 56(e) requires of a nonmoving
plaintiff includes "specific facts showing that there is a genuine issue for
trial. 344 Thus, Rule 56(e) is tied to Rule 56(c)'s requirement that summary
judgment be entered when there is "no genuine issue as to any material fact. " 345

As already discussed, the best reading of Celotex from an interpretive
standpoint is that a defendant seeking summaryjudgment based on an "absence
of evidence" fails to meet its burden if Rule 56(c) materials or their equivalents
show evidence that the plaintiff might use at trial, regardless of whether those

342. FED. R. Civ. P. 56(e).
343. Id.
344. Id.
345. FED. R. Civ. P. 56(c).
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materials are in trial-quality form. 346 It follows that such materials present
sufficiently "specific facts" to "show[] that there is a genuine issue for trial.'"37

2. Likelihood of Abuse by Litigants

One might argue that this Article's reading of Celotex would be
susceptible to abuse, both by plaintiffs and defendants. Imagine that in
response to Celotex' s interrogatories, Catrett listed a hundred people whom she
claimed had knowledge of Mr. Catrett's use of Celotex's asbestos products and
whom she planned to call at trial. Under this Article's approach, this would
effectively preclude summary judgment on an absence-of-evidence theory
unless the defendant takes affidavits or depositions of these witnesses. Imagine
that Celotex deposed the first three witnesses on the list, and they all testified
that they had never worked for Anning & Johnson, had no idea who Mr. Catrett
is, and knew nothing about working with asbestos. Can Celotex seek summary
judgment in this situation, or must it first depose the remaining ninety-seven
employees?

As an initial matter, Rule 2 6(g) should adequately deter any plaintiff
considering this strategy, because it authorizes sanctions where a party's
discovery responses are made without "a reasonable inquiry" or are "interposed
for any improper purpose, such as to harass or to cause unnecessary delay or
needless increase in the cost of litigation. 3 48 But even so, the trial court would
have the authority to police such abusive behavior under Rule 16, demanding
under circumstances like this that the plaintiff present something more akin to
trial-quality evidence.349

In any event, a defendant can improve its position by seeking via
discovery not only the identity of witnesses, but also a description of what the
plaintiff anticipates their testimony will be. If the description provided in
response appears to be inadequate-for example, it fails to indicate that the key
witness has personal knowledge of the relevant facts-then that alone could be
a basis for seeking summary judgment. If the plaintiff simply tailors her
descriptions to avoid summary judgment without conducting a reasonable

346. See supra Part V.C (arguing that the plaintiff is not required to produce trial-quality
evidence, but need only provide material sufficient to refute the absence of evidence indicated
by the defendant's showing).

347. FED. R. Civ. P. 56(e).
348. FED. R. Civ. P. 26(g)(2).
349. See Miller, supra note 12, at 1006 & nn.120-31 (discussing the use of FED. R. Civ. P.
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inquiry, and this tactic is exposed during the discovery process, the defendant
will be in an even stronger position to seek sanctions under Rule 26(g) or other
action under Rule 16.

One could also imagine defendants behaving abusively under this
Article's approach. Unlike the dissenters' myth, this approach would permit a
defendant to meet its burden when particular Rule 56(c) documents
demonstrate an absence of evidence, even if other information revealed during
the course of discovery indicates that such evidence might exist. Does this
mean that the defendant can harass the plaintiff by deliberately ignoring new
materials and seeking summary judgment anyway?

As other scholars have noted, Rule 11 allows sanctions when the
defendant files a summary judgment motion "for any improper purpose, such as
to harass. 3 50  In any event, this Article's approach would not permit a
defendant to obtain summary judgment simply by deliberately ignoring
potential sources of evidence in the record. Those other materials are simply
assessed in connection with the plaintiff's burden. And unlike the paper trial
myth, the plaintiff will be able to meet this burden in a fairly low-cost way.
Rather than being required to convert those materials into trial-quality form, she
needs only present the materials and justify why this information had not been
provided in the Rule 56(c) documents that formed the basis of the defendant's
motion.

3. Prevents Decisions on the Merits

Martin Redish argued recently that Celotex should be read to impose
virtually no burden on a defendant moving for summary judgment.351 He drew
a distinction between "external" and "internal" barriers to summary

352judgment. External barriers are "procedural restraints on a trial court's
ability to reach the merits of a summary judgment motion. 3 53 The internal

350. FED. R. Civ. P. I l(b)(1); see also Redish, supra note 8, at 1346 (noting that Rule 11
requires parties to certify that a claim is not submitted for harassment or other improper
purposes); Friedenthal, supra note 17, at 776 ("If one party could, merely by filing an
unsupported motion, force an opponent to make a substantial showing, there would be a strong
incentive to make such a filing if for no other reason than to harass the other party and raise its
costs of litigation.").

351. See Redish, supra note 8, at 1345 (noting that the majority of lower federal courts
have wisely interpreted the decision in this way).

352. See id. at 1331 (stating his conclusions regarding the "external" and "internal" barriers
to summary judgment determinations).

353. Id. at 1331; see also id. at 1349 ("'External' barriers, as I define them, are those that
prevent the court from even reaching the substantive merits of a summary judgment motion.").
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barrier is "the standard for decision that a trial court employs once it finally
reaches the merits," 354 namely, the plaintiff s obligation to "produce evidence
sufficient to convince a rational factfinder... that the facts are as she has
alleged, and that under the controlling law and those facts she is entitled to
relief."355

Redish criticized Adickes as imposing an unjustified external barrier to
356considering the merits of a summary judgment motion. He directed the same

argument toward Justice Brennan, Martin Louis, and Melissa Nelken,357 who
had argued that a defendant must make reasonable discovery efforts in order to
meet its burden under an absence-of-evidence theory.358 It begs the question,
however, to assert that imposing such a burden on a defendant prevents a court
from considering "the merits" of a summary judgment motion. According to
Rule 56, the merits inquiry for a summary judgment motion is whether the Rule
56(c) documents "show that there is no genuine issue as to any material fact."35 9

For the reasons set forth earlier, this does not necessarily transform summary
judgment into a paper trial, in which a lack of supporting evidence
automatically means that the plaintiff loses. 36

0 To the contrary, the best
understanding is that the movant must use Rule 56(c) documents to "show that
there is no genuine issue." Indeed, the party asking a court to take action (that
is, to grant summary judgment) typically bears the burden of convincing the
court that such action is appropriate.36'

354. Id. at 1331.
355. Id. at 1349.
356. See id. at 1342-43 ("Because of the artificial barrier to consideration of the merits of

Kress's summary judgment motion imposed by the Adickes Court, however, the trial court was
unable even to 'peek behind the curtain' to determine exactly what evidence Adickes planned to
rely on to establish this essential portion of her case.").

357. Id. at 1347-48 (responding to Justice Brennan, Louis, and Nelken with the
observation that "[t]he key point that all of the detractors of Celotex seem to ignore is that use of
the procedure set out in Adickes effectively results in a denial of a motion for summary
judgment without a court's ever making an inquiry into the actual merits of that motion").

358. See id. at 1347 (explaining their approach); see also Friedenthal, supra note 17, at 776
(questioning an approach to summary judgment that would "shift the entire inquiry from the
fundamental question of whether the responding party could possibly meet its burden of proof at
trial to the technical, irrelevant question of whether the moving party has met a contrived burden
for summary judgment").

359. FED. R. Civ. P. 56(c).
360. See supra notes 191-203 (critiquing the paper trial approach).
361. There are rare exceptions to this principle. For example, a party asserting that a

federal court has subject matter jurisdiction bears the burden of establishing that jurisdiction,
even if she is not the movant. Thus, a plaintiff bears the burden of establishing subject matter
jurisdiction even when she is opposing the defendant's motion to dismiss, e.g., Osborn v.
United States, 918 F.2d 724, 729-30 (8th Cir. 1990), and a defendant bears the burden of
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The facts of Adickes confirm that a lack of trial-quality evidence in the
summary judgment record does not necessarily mean a lack of evidence at trial.
Redish criticized the Adickes decision because:

If Adickes presented absolutely no admissible evidence to support her essential
claim of a conspiracy between Kress and the policemen, Kress--with or without
its own affirmative supporting evidence-could have immediately moved for
directed verdict, simply pointing out the obvious--the lack of any supporting
evidence-and the motion would undoubtedly have been granted.362

This is an excellent observation, one that echoes David Currie's pre-Celotex
response to the Adickes decision.363 But this view mistakenly presumes that the
materials Adickes presented in opposing summary judgment were "exactly [the]
evidence Adickes planned to rely on" at trial.364 Recall that Adickes testified in her
deposition that her student Carolyn Moncure had seen a police officer in the store. 365

And in that case, we need not speculate whether the student could so testify or
whether Adickes could or planned to call her as a witness. Carolyn Moncure did
testify at the trial on Adickes' s custom of the community claim (which had survived
summaryjudgment), and she testified that there had been a police officer in the store
that day.36 While one might fault Adickes for not obtaining an affidavit from her
student at the summary judgment phase, that overlooks fundamental questions that
are central, not peripheral, to "the merits": When is the plaintiff obligated to
disclose what her evidence will be? And what form must that disclosure take?

That said, Martin Redish is absolutely correct that an evaluation of summary
judgment burdens from a policy standpoint must consider the risk "of [an]
unnecessary trial that summary judgment was created to avoid. ' ' 67 But no approach
to summary judgment can eliminate this risk entirely, not even a requirement that
the plaintiff produce trial-quality evidence in order to survive summary judgment. It
is possible, for example, that the witness on whose affidavit the plaintiff relied to

establishing subject matter jurisdiction even when it is opposing the plaintiff's motion to
remand, e.g., Gaus v. Miles, Inc., 980 F.2d 564, 566 (9th Cir. 1992). But there appears no
reason to create such an exception for summary judgment motions. To the contrary, some have
read Rule 56(c)'s requirement that the documents "show that there is no genuine issue" as itself
"requir[ing] an initial showing by the moving party." Friedenthal, supra note 17, at 775.

362. Redish, supra note 8, at 1343.
363. See Currie, supra note 159, at 77-79 (critiquing the Adickes decision and the

ambiguity of Rule 56(c)).
364. Redish, supra note 8, at 1343.
365. Adickes v. S. H. Kress & Co., 398 U.S. 144, 156 n.13 (1970).
366. Id.; see also Kennedy, supra note 8, at 234 n.22 (suggesting that in Adickes, "the

Supreme Court was put in a position where it virtually was compelled to reverse because
evidence sufficient to sustain count two had been admitted at trial").

367. Redish, supra note 8, at 1347-48.
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avoid summary judgment would give different testimony at trial, or not show up at
all. Efforts to reduce the risk of unnecessary trials must therefore be balanced
against other considerations. 368 Allowing defendants to file burden-free summary
judgment motions can be costly and unfair to plaintiffs. 369 And given that in most
cases it is in the defendant's strategic interest to use discovery to obtain a preview of
the plaintiff s case, requiring defendants to do some legwork is not likely to impose
costs that they would not incur willingly.

VII. Conclusion

While the Celotex decision has been the subject of substantial debate and
disagreement within the academy and the judiciary, it has yet to be truly interpreted.
Rather, the competing approaches to Celotex emphasize the policy consequences of
alternative readings without considering traditional interpretive values such as
consistency with prior precedent, consistency with textual sources, and internal
coherence. By taking these values seriously, this Article's reading of Celotex
provides cogent answers to the decision's many ambiguities and offers a reasonable
middle ground between the two dominant myths of Celotex.

VIII. Appendix

The citation counts in the tables below and elsewhere in this Article are based
on the number of citations recorded by the Shepard's citation service as of June 29,
2005. Table 1 lists the top fifteen decisions in terms of federal citations. More
federal courts and tribunals have cited these fifteen decisions than any others. Table
2 lists the top thirty cases in terms of federal and state citations. More courts and
tribunals (federal and state) have cited these decisions than any others.37 °

Not surprisingly, nearly all of the decisions qualifying to appear on these tables
are from the United States Supreme Court. There are four exceptions: three
decisions by the National Labor Relations Board (NLRB) and a Third Circuit

368. See Miller, supra note 12, at 1048 (questioning whether "promoting use of summary
judgment may be offset by negative effects on other system values, such as accuracy, fairness,
the day-in-court principle, and the jury trial right").

369. See Friedenthal, supra note 17, at 777 (noting the painstaking process of establishing
a case through circumstantial evidence and the burden placed on the responding party at the
pretrial stage); see also Issacharoff & Loewenstein, supra note 15, at 103-05 (demonstrating
that imposing no burden on moving defendants results in "striking and unambiguous transfer of
wealth from plaintiffs to defendants").

370. Thanks to Jane Morris at Lexis-Nexis for providing citation count information for this
Article.
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decision on a petition for review of an NLRB ruling.371 The high citation counts for

these four decisions are due to frequent citations by the NLRB.
37 2

Table 1: Most Frequently Cited by Federal Courts and Tribunals

Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986) 72,887

2 Celotex Corp. v. Catrett, 477 U.S. 317 (1986) 70,041

Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 31,674
475 U.S. 574 (1986)

4 Conley v. Gibson, 355 U.S. 41 (1957) 28,335

5 McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973) 26,025

6 Strickland v. Washington, 466 U.S. 668 (1984) 19,007

7 Texas Dep't of Cmty. Affairs v. Burdine, 450 U.S. 248 (1981) 16,225

8 Woolworth, F. W., Co. (Cincinnati, Ohio), 90 N.L.R.B. 289 16,165(1950)

9 Monell v. Dep't of Soc. Servs., 436 U.S. 658 (1978) 12,374

10 Adickes v. S. H. Kress & Co., 398 U.S. 144 (1970) 11,855

11 Erie R.R. v. Tompkins, 304 U.S. 64 (1938) 10,724

12 Harlow v. Fitzgerald, 457 U.S. 800 (1982) 10,719

13 Scheuer v. Rhodes, 416 U.S. 232 (1974) 10,558

14 Richardson v. Perales, 402 U.S. 389 (1971) 10,341

15 United Mine Workers v. Gibbs, 383 U.S. 715 (1966) 10,203

371. Woolworth, F. W., Co. (Cincinnati, Ohio), 90 N.L.R.B. 289 (1950); Standard Dry
Wall Prods., Inc., 91 N.L.R.B. 544 (1950); Isis Plumbing & Heating Co., 138 N.L.R.B. 716
(1962); Standard Dry Wall Prods., Inc. v. N.L.R.B., 188 F.2d 362 (3d Cir. 1951).

372. For each of these four decisions, citations by the N.L.R.B. comprise more than 99% of
the total citations.
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Table 2: Most Frequently Cited By All Courts and Tribunals

Anaerson v. uierty LoDDy, Inc.,
477 U.S. 242 (1986) 72,887 1,622 74,509

2 Celotex Corp. v. Catrett, 477 U.S. 317 (1986) 70,041 2,903 72,944

Strickland v. Washington, 19,007 33,314 52,321
466 U.S. 668 (1984) 1,7 34 5 2

4 Jackson v. Virginia, 443 U.S. 307 (1979) 9,871 32,886 42,757

5 Miranda v. Arizona, 384 U.S. 436 (1966) 8,314 25,802 34,116

Matsushita Elec. Indus. Co. v. Zenith Radio
6 Corp., 475 U.S. 574 (1986) 31,674 383 32,057

7 Anders v. California, 386 U.S. 738 (1967) 6,810 23,064 29,874

8 Conley v. Gibson, 355 U.S. 41 (1957) 28,335 1,208 29,543

McDonnell Douglas Corp. v. Green, 411 U.S. 26,025 2,161 28,186
792 (1973) 26,025 2,161 28,186

10 Terry v. Ohio, 392 U.S. 1 (1968) 5,880 15,084 20,964

Texas Dep't of Cmty. Affairs v. Burdine, 450 16,225 1,167 17,392
U.S. 248 (1981) 1,5 16 73

12 Woolworth, F. W., Co. (Cincinnati, Ohio), 90 16,165 8 16,173N.L.R.B. 289 (1950) 16158 1,7

13 Brady v. Maryland, 373 U.S. 83 (1963) 7,559 7,960 15,519

14 Chapman v. California, 386 U.S. 18 (1967) 4,476 9,669 14,145

Monell v. Dep't of Soc. Servs., 12,374 1,103 13,477
15 436 U.S. 658 (1978) 1,7 ,03 ,4

Adickes v. S. H. Kress & Co., 11,855 355 12,210
16 398 U.S. 144 (1970)

Int'l Shoe Co. v. Washington, 7,461 4,305 11,766
17 326 U.S. 310 (1945) 741 ,0 1,6

18 Harlow v. Fitzgerald, 457 U.S. 800 (1982) 10,719 911 11,630

19 Erie R.R. v. Tompkins, 304 U.S. 64 (1938) 10,724 532 11,256

20 Scheuer v. Rhodes, 416 U.S. 232 (1974) 10,558 243 10,801
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Richardson v. Perales, 402 U.S. 389 (1971) 10,341 10,566

22 United Mine Workers v. Gibbs, 10,203 321 10,524383 U.S. 715 (1966) 10,203 321 _0,52

Standard Dry Wall Prods., Inc., 10,163 0 10,16323 91 N.L.R.B. 544 (1950) 10,163 0 10,163

24 Apprendi v. New Jersey, 530 U.S. 466 (2000) 6,548 3,431 9,979

25 Haines v. Kemer, 404 U.S. 519 (1972) 9,182 204 9,386

26 Batson v. Kentucky, 476 U.S. 79 (1986) 2,208 7,144 9,352

Isis Plumbing & Heating Co., 9,168 8 9,17627 138 N.L.R.B. 716 (1962) 9,168 8_9,176

28 Standard Dry Wall Products, Inc. v. NLRB, 9,124 0 9,12428__ 188 F.2d 362 (3d Cir. 1951)

29 Bd. of Regents v. Roth, 408 U.S. 564 (1972) 6,773 2,331 9,104

30 Illinois v. Gates, 462 U.S. 213 (1983) 3,909 5,075 8,984




