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Em-man“:' met er a Ztata university consistent with the

Free Exercise Clause may prohibit a recognized student group from

P

— —— —

using university facilities for religious worship services or
bt M i S
teaching. il - '

2. FACTS AND DECISION BELOW: Resp is an officially

recognized student organization on the campus of the University
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of Missouri. From 1973 until 1977 resp sought and obtained
‘_—-———-—_l:_'-"‘h_-—_-—-—-_—-

permission to use university facilities for its weekly bible

studies and worship services. 1In 1977, the uﬁiversity prohibited
B PR —— "
this practice on the ground that resp's meetings violated

e ey

regqulations adopted by the Board of Curators in 1972. The

regulations provide that no university buildings may be used for
purposes of religious worship or religlous teaching by their
student or nonstudent groups.

Eleven student members of resp brought suit in federal DC
claiming that the university had depr ived them of their rights to

free exercise of religion and freedom of speech. The federal DC

found that the University's ban on religious activities in
university owned buildings is required by the Establishment
Clause. A University policy permitting regular religious

services in university buildings would have the primary effect of

advancing religion. No free exercise right was violated since it

did not appear that the practice of holding religicus services in
a university owned bullding is a matter of deep religious
conviction to these plaintiffs. It also found that the
infringement, if any, of free exericse rights was justified by a
compelling state interest - Mlssouri's long history of strict
gseparation of church and state.

The‘EE_Egggggpd. The CA first noted that the University had
undertaken a policy of permitting a wide variety of student

.._-_,_,-l-l"-"l-n—-—l-_'
groups to use the student center and other facilities for
. we S :

, bt 1}
meeting, discussions, and so on. It has created an Epen forum

for the activities of its recognized student groups. The
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University's only condition is that no religious worship or

religious teaching may take place. The Court held that if the
University's limitation applied to all religious speech, it would
be invalid because the university has no right to regulate
content.

The Court then rejected the Univérsity'h contention that the
requlation was constitutionally required by the Establishment
Clause. The CA conceded that a neutral policy would have a
secular purpose and would avoid an entanglement with religion,
but it disagreed with the conclusion that such a policy would
have the primary effect of advancing religion. 'An open door
policy would no more commit the University to religious goals
than they are now committed to the goals of the SDS, for example.

See Healy v. James 408 U.5.169 (1972). Moreover, in contrast

with a neutral policy, the regulation has the primary effect of
inhibiting religion. It singles out and stigmatizes certain
religious activity and in consequence discredits religious
groups.

Finally, the Free Exercise Clause compels government to make
some accommodation to religiﬂps realities and needs. Equal access

e ————

to a public facility is such an accommocdation. See O'Hair v.
F —'—_-_'_h“'l-—--'-'“'-—l-'-'-_-"'-_-_-""—!'-q q
Andrus, 613 F. 2d. 913 (DC Cir. 1979) where the CA held the mall

could be used for the Pope. This case is distinguishable from
those that involve the requested use of classrooms for prayer or
bible study by high school student groups. High school students

require more supervision than do young adults of college age and



the high school, unlike the university, is not a "public forum"
or a self contained community.

On request for hearing en banc Judges Bright and McMillan _
diesented primarily on the grounds that the Missouri Constitution
is more restrictive than the First Amendment and specifically
prohibits entanglement of church and state. .

3. CONTENTIONS: Petr's claim that this decision conflicts

with a federal NC opinion which had previously addressed the
issue of religious worship in a public college. Ditman v.

Western Washington University _ F. Supp.__ (W.D. Wash. 1980) (on

appeal to the CA 9), The decision below ignores the pertinent
Supreme Court Establishment Clause cases and errs beﬁauae it
requires a public university to open up its buildings and grounds
supported and maintained by public tax monies, to regular

religious worship services. Cf. Tilton v. Richardson, 430 U.S.

672 (1971). It also contends that the decision below ignored
state constitutional issues. Petrs distinguish this from O'Hair
in that a mall, unlike a university, is multi-purposed and must
be open to the public. The mall is an area, unlike a college
campus, where any group can go and "make a statement".

4. DISCUSSION: In my view, there is nq’rﬂatahllshment

Clause problem with allowing a variety of religious organizations
to use public buildings for such things as bible study. Whether
or not an open door policy is required by the Free Exercise
Clause is a more difficult question. I tend to agree with the
result reached by the CA 8. |
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The CA 2 recently decided in Brandon v. Board of Education

of Guilderland, 49 L.W. 2355 (1980) that a school board's refusal
to permit high school students to conduct prayer meetings on
school premigses does not viclate the Free Exercise Clause. There
the court found that the school's rule was not restrictive and
was supported by a cnmpelllﬁg étatu interest in the state's
desire to avoid Estabiishment Clause problgms.. Moreover, "to an
impressionable student the mere appearance of secular involvement
in religious activities might indicate that the state has placed
imprimatur on particular regligious creed". The Court
distinguished this case from a university where those facilities
have been ldentified as a "public forum". Thus, even if the CA 2
is correct in Brandon, an guestion not free from doubt, this case
is distinguishable.

There are three responses, including two amicus,

12/9/80 Enauss Op in petn.
JBP ;
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From: Mr, Justice White
NO. 80-689 - WIDMAR V. VINCENT ginoutateq: 9 FEB 1981

Recircoul :
JUSTICE WHITE, dissenting, reulated:

In this case, the;—lln’i_u_.e_Wuri - Kansas City, which
permits student organizations to use certain university
facilities for political, cultural, educational, =soclal and
recreational events, prohibits the use of similar facilities for

—*—W —
the purpose of either religious worship or religious teaching. A
e, S e

religiously-oriented student group brought suit challenging the
regulation on various constitutional grounds, including the claim
that the regulation infringed the constitutional rights of its
members to practice their religion and to engage in religious
speech, The district court sustained the regulation, holding
among other things, "that the university's present ban on
religic;is services in its buildings is required by the
establishment clause" of the United States Constitution. Chess
v, Widmar, 480 P.Supp. 207, 916 (WD Mo. 1979).

The Court of Appeals for the Eighth Circuit reversed. That

r

court held that religious speech is protected under the First and
—— _-H_w.l-—-_'l’-.—‘-_._____ ——— e

Fourteenth Amendments and that since the effect of the regulatien

W
was to single out those groups involved in religious activities
— W
and communication, the regulation was unconstitutional because it

burdened the constitutional rights of the groups' members and was
not justified by a compelling state interest in avoiding an

establishment of religion. The court found that an open access




= rule permitting all student groups to uaé the facilities would
not wviclate the Establishment Clause since the University could
not be said to be promoting any one religion. Indeed, the Court
of Appeals held, because the prohibition had the effect of
inhibiting religion and creating an entanglement between religion
and the University in that school officials would be called upon
to determine what proposed events involved religious worship or
teaching, the regulation itself wviolated the Establishment
Clause.
The First Amendment prohibits any law ‘"respecting an
establishment o©of religion, or prohibiting the free exercise

thereof." These two clauses, both cast in absolute terms, are in

considerable tension, and constitutional adjudication under these
-———"——-'-‘-\-—-—hu-l-"'w
provisions requires a balanced accommodation of their competing

values, See Walz v, Tax Commission, 387 ©.8. 664, G66B-669

[(1970) . Typically, Establishment Clause c¢ases have involved
either compelled religious training or exercises in publie

schools, see Zorach v. Clauson, 343 U.S. 306 (1952); Engel v.

Vitale, 370 uU.S. 421 (1962), or government aid to religious

organizations, gsee Lemon v. Kurtzman, 403 0.8, 602 (1971): Tilton

v. Richardson, 403 ©U.8. 672 (1971). In my view, the above

decisions do not provide clear guidance on the guestion presented

in this case. Here, we are faced with a fundamentally different
—ae
question concerning the extent to which a state may act to assure
_._W
that it is not using its facilities to promote religious

e e i it JR—— __.-__,_,_,_._..,_,.,_._,-—-.M-—l——""
activities. Even assuming that a state university could, 1f it
\-—--—--...--_._,.-

desired, provide open access to its facilities to all groups



without wvioclating the Establishment Clause, cf. Zorach, supra,

the guestion remains whether a university must provide such
access. Accordingly, the cases permitting a state to provide
access to a public facility for a religious purpose are not

necessarily apposite to the issue presented here. Cf. 0'Hair v.

Andrus, U.S.App.D.C. , 613 F.2d4 931 (1979) (permitting the

Pope to use government property for a religious service since
government had a policy of open access to the facility).
Certainly, the asserted goal of assuring the state's
independence from any religious activity is valid. sStates should
be provided some range of discretion in forwarding their
legitimate nonentanglement interest under the Establishment
Clause. While it may appear that permitting a religious group to
use university meeting rooms does not involve much entanglement
with religien, it may well be that a state has the constitutional
power to make that determination for itself.l The Court of
Appeals. determined that the state had not demonstrated a
compelling state interest justifying the challenged prohibition.
But no decision of this Court has explicitly determined that the
compelling state interest test, as opposed to some lesser

standard, is appropriate in a case involving competing First

1  Missouri's determination to pursue the separation of church
and state is reflected in its constitution. See, e.g., Americans
United v. Rogers, 538 S.w.2d 711, 720 (Mo.), cert. denied, 429
U.5. 1029 (1976); Paster v, Tussey, 512 S.W.2d 97, 101-102 (Mo.
1974) , cert. denied sub nom. Reynolds v. Paster, 419 U.8, 1111
(1975). It has been noted that Missouri has a long history of
maintaining "a wvery high wall between church and state.”

Luetkemeyer v. Kaufmann, 364 F.Supp. 376 (W.D.Mo. 1973), afi'd,
419 U.S. 888 (1974),




—

Amendment values. Thus, this case poses a difficult and
important gquestion concerning the relationship between the
Establishment Clause and the Free Exercise Clause.

Review is also warranted because Jlower state and federal
courts have re§ched divergent results involving similar claims by

— e e - -

religious groups against state rules involving educational
T L —————

institutions. Compare Brandon v. Board of Education, F.2d

(CAZ Nov.l7, 1980) (upholding high school officials' refusal to

permit use of school builﬁing'for religious groups); Hunt v.

Board ufaEducatinn, 321 F.Supp. 1263 (8D wW.va. 1971) (upheolding

high school regulation prohibiting use of school building for

religious purpoaes]:z Dittman v. Western Washington University,

___ F.Supp. ___, No. 79-1189V (W.D. Wash. 1980), appeal docketed,

No. B80-3120 (9th cir. 1980) (upholding university rule charging
: ks

religious-oriented groups for rooms while providing such

facilities free to nonreligious student groups) with Keegan v.

ﬂniveréity of Delaware, 349 A.2d 14 (Del. 1975), cert. denied,

424 U.S. 934 (1976) (rejecting university's attempt to enjoin
religious group from conducting services in the dormitory).
Given that a conflict exists on an important and difficult

guestion of constitutional law, I would would grant the writ of
certiorari,

2 rphe issues involved in Brandon and Hunt concerned high
schools. The Court of Appeals in this case distinguished those
cases on this ground, finding that a university is an open forum
thus 1limiting any restraints on First Amendment values which
might be otherwise possible. While this distinction may have
some legitimacy, and indeed may ultimately control this case, the
state's interest in separation of church and state is egually
valid in both contexts.
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Supreme Qonrt of fye Vnited Staies
Maslington, B. . 205%3

CHAMSESRS OF
JUSTICE W J. ERENNAN, JR. February 17, 1981

1 *
9 o 3{“
S
25
RE: No. B0-6B9 Widmar v. Vincent

Dear Byron:

Will you please add at the foot of your dissent

in the above:

"Justice Brennan would grant the
petition for certiorari."

Sincerely,
IL-. -
‘*-'L)LH

Mr. Justice White

cc: The Conference



Mr. Justios Yarshal
¥r. Junkt'es BElarmun

u‘r. Jusk oo Poweil
Mr. Justiocz B hngaist
Mr. Justlece Stevens

STYLISTIC CHANGES THROUGHOUT. From: Wr. Juatice White
SEE PAGES:

Ciroulated: — ———

Recirculated: = _ — ——

SUPREME COURT OF THE UNITED STATES

GARY E. WIDMAR &7 AL v. CLARK VINCENT ET AL,

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED BTATES
COURT OF APFEALS FOR THE EIGHTH CIRCUIT

No. 80680, Decided February —, 1881

Juerice Waire, dissenting,

In thie case, the University of Missouri-Kansas City, which
permits student organizations to use certain university facili-
ties for political, eultural, educational, soeial and recreational
events, prohibits the use of similar facilities for the purpose
of either religious worship or religious teaching, A religiously-
oriented student group brought suit challenging the regulation
on various constitutional grounds, including the claim that the
regulation infringed the eonstitutional rights of its members
to practice their religion and to engage in religious speech,
The Distriet Court sustained the regulation, holding among
other things, “that the university's present ban on religious
services in ite buildings is required by the establishment
clause” of the United States Constitution, Chess v. Widmar,
480 F. Supp, 007, 016 (WD Mo. 1070).

The Court of Appeals for the Eighth Cireuit reversed,
That court held that religious speech is protected under the
First and Fourteenth Amendments and that since the effect
of the regulation was to single out those groups involved in
religious activities and communieation, the regulation was un-
econstitutional because it burdened the econstitutional rights of
the groups' members and was not justified by a compelling
atate interest in avoiding an establishment of religion. The
court found that an open access rule permitting all student
groups to use the faeilities would not violate the Establish-
ment Clause since the University could not be said to be
promoting any one religion, Indeed, the Court of Appeals
held, because the prohibition had the effect of inhibiting reli-
gion and creating an entanglement between religion and the



2 WIDMAR v. VINCENT

Univergity in that school officials would be called upon to
determine what proposed events involved religious worship or
teaching, the regulation itself violated the Establishment
Clause.

The First Amendment prohibits any law “respecting an
establishment of religion, or prohibiting the free exercise
thereof.” These two clauses, both case in absclute terms, are
in considerable tension, and constitutional adjudication under
these provisiona requires a balanced accommodation of their
competing values. See Walz v. Tazr Commission, 397 U, 8,
84, 668-669 (1870). Typically, Establishment Clause cases
have involved either compelled religious training or exercises
in publie schools, see Zorach v. Clauson, 343 U. 8. 308 (1952);
Engel v, Vitale, 370 U. 8. 421 (1962), or government aid to
relirious organizations, see Lemon v. Kurtzman, 403 U. 8. 602
(1071); Tilton v. Richardson, 403 U, B. 672 (1871). In my
view, the above decisions do not provide clear guidance on the
question presented in this ease. Here, we are faced with a
fundamentally different question concerning the extent to
which a State may act to assure that it is not using its facili-
ties to promote religious activities, Even assuming that a
state university could, if it desired, provide open access to ita
facilities to all groups without violating the Establishment
Clause, ef. Zorach, supra, the question remaine whether a
university must provide such access. Accordingly, the cases
permitting a State to provide access to & public facility for a
religious purpose are not necessarily apposite to the issue
presented here. Cf, O’Hair v, Andrus, — U. 8. App. D, C.
— 613 F, 2d 931 (1979) (permitting the Pope to use govern-
ment property for a religious service since government had a
policy of open access to the facility).

Certainly, the ssserted goal of assuring the State’s inde-
pendence from any religious activity is valid. States should
be provided some range of discretion in forwarding their legit-
imate nonentanglement interest under the Establishment
Clause, While it may appear that permitting a religious
group to use university meeting rooms does not involve much
entanglement with religion, it may well be that a State has
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the constitutional power to make that determination for it-
self’ The Court of Appeals determined that the State had
not demonstrated a compelling state interest justifying the
challenged prohibition. But no decision of this Court has
explicitly determined that the compelling state interest test,
as opposed to some lesser standard, is appropriate in a case
invelving eompeting First Amendment values, Thus, this
case poses A difficult and important question concerning the
relationship between the Establishment Clause and the Free
Exercizge Clause.

Review is also warranted because lower state and federal
eourts have reached divergent results involving similar claims
by religious groups against state rules involving educational
institutions, Compare Brandon v. Board of Education, —
F. 2d -—— (CA2 Nov. 17, 1980) (upholding high school officials’
refueal to permit use of school building for relizious grouns) :
Hunt v, Board of Education, 321 F, Supp, 1268 (8D W. Va.
1971) (upholding high school regulation prohibiting use of
- school building for religious purposes) ; * Dittman v. Western
Washington University, — F. Supp, —, No. 79-11R0V
(WD Wash, 1980), appeal docketed, No. 80-3120 (CA9 1080)
(upholding university rule charging religious-oriented groups
for rooms while providing euch facilities free to nonreligious
student groups) with Keegan v. University of Delaware, 349

t Misgouri's determination to pursue the separation of church and state
Is reflected it its conetitution, Bee, e. g, Amevicgns United v, Rogers, 538
B, W, 2d 711, 720 (Mo.), cert. denied, 426 T\ 8. 1020 (1878); Paster v.
Tussey, 512 8, W, 2d 47, 101-102 (Mo, 1074), cert. denied sub mom.
Reynolds v. Paster, 410 17, 8. 1111 (1878). It has been noted that Mis-
souri has u long history of maintaining “a very high wall between church
and smate” Lustkemeyer v, Kaufmann, 364 F. Supp. 376 (WD Ma.
1973), aff'd, 410 . B. B&R (1074).

" The imues invelved in Branden and Hunt concerned high schools.
The Court of Appeals in this case distinguished those cases on this ground,
finding that & university is an open forum thus limiting any restrainte on
First Amendment values which might be otherwise poesible. While this
distinetion may have some legitimaey, and indeed may ultimately control
this mmse, the state's intersst in separstion of church and state is equally
valid in both contexts.



i WIDMAR ». VINCENT

A, 2d 14 (Del. 1875), cert. denied, 424 U, 8. 934 (1976) (re-
jecting university’s attemapt to enjoin religious group from
eonducting services in the dormitory),

Given that a conflict exists on an important and difficult
question of constitutional law, I would grant the writ of
certiorari,

JusTice BrRENNAN would grant the petition for certiorari. L
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SUPREME COURT OF THE UNITED STATES ™" ™'

GARY E. WIDMAR er an, v. CLARK YINCENT gr Av,

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED ATATES
COURT OF APPEALS FOR THE EIGHTH CIRCUIT

No. 80-886. Deecided February —, 1981

Justice Wwmirte, with whom Justice Powslu jninu.l
dissenting.

In this case, the University of Missouri-Kansas City, which
permits student organizations to use certain university facili-
“ties for political, eultural, educational, social and recreational
events, prohibits the use of similar facilities for the purpose
of either religions worship or religious teaching, A religiously-
orjented student group brought suit challenging the regulation
on various constitutional grounds, ineluding the claim that the
regulation infringed the constitutional rights of its membera
to practice their religion and to engage in religious speech.
The District Court sustained the regulation, holding among
other things, “that the unjversity's present ban on religious
services in its buildings is required by the establishment
tlause” of the United States Constitution, Chesz v, Widmar,
480 F. Supp, 807, 916 (WD Mo, 167%).

The Court of Appeals for the Eighth Cireuit reversed,
That court held that religious speech is protected under the
First and Fourteenth Amendments and that since the effect
of the regulation was to single out those groups involved in
religious activities and communication, the regulation was un-
constitutional beesuse it burdened the constitutional rights of
the groups’ members and was not justihied g ecompelling
gtute interest in avoiding an establishment of religion. The
court found that an open access rule permrtting all student
groups to use the facilities would not vielate the Establish-
ment Clause since the TUniversity eould not be said to be

romoting any one religion. Indeed, the Court of Appeals
eld, because the prohibition had the effect of inhibiting reli-
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gion and MMWEH religion and thlh ¢
University in that sc s would be called upon to "' i
determine what proposed events involved religious worship or

teaching, the regulation itself violated the Establishment

Clause

'
‘5

The First Amendment prohibits any law “respecting an
establishment of religion, or prohibiting the free exercise M
thereof.” These two clauses, both case in absolute terms, are,# —r

in considerable tension, and constitutional adjudication under £**
these provisions requires a balanced secommodation of their
eompeting values. See Wale v, Tar Uommission, 397 U, 8.
fi64, 1870). Typically, Establishment Clause cases

have involved either compelled religious training or exercises i .
in public schools, see Zorach v, Clawson, 343 U. 8. 308 (1962) ; W
i g e

}

Engel v. Vitale, 370 U. 8. 421 (1962), or government aid to
religious organizations, see Lemon v. Kurtzman, 403 U, 8, 602
(1971): Tilton v. Richardson, 408 U, 8, 672 (1971), In my m4%
view, the above decisions do not provide clesr guidance on the
question presented in this case, Here, we are faced with a
fundamentally different question concerning the extent to
which & State may act to sssure that it is not using its facili-
ties to promote religious activities, Even assuming that a
state university ecould, if it desired, provide open access to its
facilities to all groups without violating the Establishment
Clause, of. Zorach, supra, the question remaing whether a
university must provide such mccess. Accordingly, the cases
"‘permitting a State to provide acoess to a_public fasility Tor &
religious purpose not necessarily apposite to the issue
presented here, Cf !fj'ﬁmr v. Andrus, — U. 8. App. D. C.
—, 613 F. 2d 031 (1979) (permitting the Pope to use govern-
ment property for a religious service since government had a
policy of open access to the facility).

Certainly, the asserted goal of assuring the State’s inde-
pendence from any religious activity is valid. States should
be provided some range of diseretion in forwarding their legit-
imate nonentanglement interest under the Establishment
Clause. While it may appear that permitting a religious
group to use university meeting rooms does not involve much
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entanglement with religion, it may well be that & State has
the constitutional power to meake that determination for it-
self* The Court of Appeals determined that the State had
not demonstrated a compelling state interest justifying the
challenged prohibition. But no decision of this Court has
explicitly determined that the compelling state interest test,
as opposed to some lesser standard, is appropriate in a case
involving competing First Amendment values, Thus, this
oase poses & ifficult and important question concerning the
relationship between the Establishment Clause and the Free
Exercise Clause. _

Review is also warranted because lower state and federal
courts have reached divergent results involving similar elaims
by religious groups against state rules involving educational
institutions. Compare Brandon v, Board of Education, —
F.2d — (CA2 Nov. 17, 1880) (upholding high school officials’
refusal to permit use of school building for religious groups) ;
Hunt v. Board of Education, 321 F, Supp. 1263 (SD W. Va,
1871) (upholding high school regulation prohibiting use of
school building for religious purposes) ; * Dittman v, Western
Washington University, — F. Supp. —, No., 79-1189V
(WD Wash, 1980), appeal docketed, No, 80-3120 (CAP 1080)
{upholding university rule charging religious-oriented groups
for roome while providing such facilities free to nonreligious

* Missouri's determination to pursue the separation of church and state
is reflected in its constitution, Bee, e. ., Americans United v. Rogers, 538
B W, 2d 711, 720 (Mo.), cert. denled, 420 17, 8, 1020 (1876); Poster v.
Tusscy, 512 8. W. 2d 07, 101-102 (Mo, 1874), cert, denied sub asom,
Reynolde v. Paster, 410 T. 8. 1111 (1975), It has been noted that Mis-
souri has & long history of msintaining “a very high wall between church
nnd etate” Luctbemeper v. Koufmonn, 364 F, Supp, 376 (WD Mo.
1073), aff'd, 419 T, B. 888 (1074).

" The isues involved in Brandon and Hunt concerned high schools,
The Court of Appeals in this case distinguished thoss caszes on this ground,
finding that & university is an open forum thus limiting any restraints on
First Amendment values which might be otherwise possible. While thir
distinetion ‘may have some legitimacy, and indeed may ultimately control
this case, the state's interest in separation of church and state is equally
valid in both contexts.
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student groups) with Keegan v. Univereily of Delaware, 349
A. 2d 14 (Del. 1975), cert. denied, 424 U, 8. 034 (1876) (re-
jecting university’s attempt to enjoin religious group from
condueting services in the dormitory).

Given that a confliet exists on an important and difficult
question of constitutional law, I would grant the writ of

Juarice Baexnax would grant the petition for certiorari,



February 19, 1981

Nc. B0-689 wWidmar v. Vincent

Dear Byron:
Please add my name to your dissent from denial of
cert.

S8incerely,

Mr. Justice White

LFP/lab

Copies to the Conference
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Supreme Gonrt of tye ¥nited Siates
Waslington, B, €. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQLUIST

November 18, 1981

Re: HNo. 80-689 Widmar wvw. Vincent

Dear Lewis:

Pleagse join me.

Sincerely,

"

Justice Fowell

Copies to the Conference



Supreme Conrt of the Huited States
Washington, B. . 205%3

CHAMBERS OF
THE CHIEF JUSTICE

November 18, 1981

Re: 80-689 - Widmar v. Vincent

Dear Lewis:

I jein.

Justice Powell

Copies to the Conference



Supdéme (ot of the Hnited
Wnslrington, B. . Zs

CHAMBERS OF
JUSTICE HARRY A, SBLACKMUN : November 18, 1981
'

Coctpfone.

Re: No. B0-6B9 - Widmar v. Vincent

Dear Lewis:

This will confirm my joinder in your third draft cir-
culation of Movember 17.

Sincerely,

ol

‘-E.

Justice Powell

cc: The Conference

[note to Justice Powell only]

1 hope that Byron will see f£fit to eliminate his citation of
United States v. Lee, on page 8 of his dissenting opinion,
s0 that this case# need not be held until Lee comes down.

P.8.

7



Supreme Gonrt of the Wirited Stuten
Washington, B. GLI 20543

CHAMBLAE OF
JUSTICE LEWIS F. POWELL, JR.

NHovember 21, 1981

Dear Mr. Lind:

Enclosed please find page proofs for Polk County, No. 80-
824, and Widmar, No. 80-6B89.

The Polk County proofs seem fine. A lineup is still
unavailable. Justice Blackmun dissents. Justice Marshall has
not yet joined any opinion. The other Justices have all joined
the opinion of the Court. The Chlef Justice, although he has
joined, will also file a brief concurrence. In sum, we are
waiting for Justice Marshall to complete the lineup.

1 have indicated two sets of changes on the Widmar proofs.
The first occur in the first paragraph of the second page; their
import is essentially to convey the contingency surrounding
claims about the effects of policies that have not actually been
implemented, The more important change involves the second
paragraph. Substantive changes in Part III B of the opinion will
require this section of the syllabus to be changed substantively
as well. T have therefore included a xerox copy of part III B of
the most recent circulated draft.

The tentative in Widmar calls for Justice White to dissent

and Justice Stevens to file an opinion concurring in the judgment
of the Court. All other members are tentatively committed to
join the opinion of the Court.

Sincerely,

Dick Fallon




No. 80-689 , oidmar v. Ulncen
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v‘];mgcf'l' at PAGE B as (mdicated.
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November 23, 1981

MR. JUSTICE POWELL

DICK FALLON

idmar v. ?incent:/gﬁatice White's Third Draft

\\x

The chanﬁéEin Footnote 10, as edited by vou, appears below.
It seems fine to:hg. On my copy of the opinion I have also noted
small chanqu;quuesfﬂd by Justice Brennan and the Chief Justice:

/s “\
they will go to the printer with the next draft.
S,

If you think the next'birculaticn likely to be the last, it

wseful-to-Yrun—rehis Lan editor once again.

RIDER A, for insertion as Footnote 10, page B:

10. As the dissent emphasizes, the Establishment Clause
requires the State to distinguish between "religious™ speech--
gepeech, undertaken or approved by the State, the primary effect
of which is to support an Establishment of Religion--and
"nonreligious" speech=--gpeech, undertaken or approved by the
State, the primary effect of which is not to support an
Establishment of Religion. This distinction is required by the

plain text of the Constitution. It is followed in our cases.



E.g., Stone v. Graham, U.s. (November 17, 1980). The

dissent attempts to egquate this distinction with its view of
aﬂillaged constitutional difference between religious "speech"
and religious "worship.” See dissenting opinion, post, at 5 & n.
4. We think that the distinction advanced by the dissent lacks a
foundation in either the Constitution or in our cases, and that

it is judicially unmanageable.



November 27, 1981
TO: MR. JUSTICE POWELL

FROM DICK FALLON

RE: Widmar v. Vincent and Justice Stevens's Opinion

Attached please find a marked draft of this much-circulated
opinion. I have marked changes on pages 4, 5, 7, and 13. The
only one of substance occurs on page 7, where I have suggested a
footnote responding to Justice Stevens's opinion concurring in
the judgment, It is attached as a "Rider" to page 7.

My reasons for suggesting the changes are as follows:

Page 4. Footnotes 5 and 6 have come to seem to me to be
almost "schizophrenic.™ Footnote 5 makes a strong statement thatlffgfz)

tudents do have rights. Footnote 6 then seems to "take away"
some of what Footnote 5 appeared to "give.®" 1In order to present
a more coherent picture, I think it better to reflect the
"balancing” of concerns in a single footnote., Due to the problem
of excessive length, 1 have cut a substantial chunk from the
center.

Page 5. One footnote has been renumbered. I have suggested

adding one phrase to clarify that the prohibition against

"content discrimination” is limited to the "public forum.® As



Justice Stevens rightly argues, the University can of course make

{

content discriminations in structuring courses and grading ?ﬁﬂ*’;
examinations.

Page 7. I have suggested a footnote, attached as a Rider,
intended as a response to Justice Stevens. You might want to
delete the explicit reference to Justice Stevens; that seems to
me a matter of style. Substantively, however, he has raised an
implicit question about the scope of the holding. I think that

guestion should be answered. This footnote reflects an attempt
=

to do =so.

By

Page 13. The word "here" was added to the most recent draft :
at the request of Justice Brennan. Rereading the opinion,

however, I am struck that it is jarringly redundant. The

\

sentence already contains one other "here", an "in this case",

and an "as well". Something has to go.
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No. 80-6B89, Widmar v. Vincent

In this case we hold that a public university, which makes
its facilites available for the activities of all other student
groups, may not exclude a student group wishing to engage in
religious worship and discussion.

This case, Widmar v. Vincent, involves the policies of the

University of Missouri at Kansas City. The University has chosen
to provide facilities for all student groups wishing to meet on
campus, For a perlod of about four years, the University allowed
a religious group called Cornerstone to meet in University
facilities., In 1977, however, University officials decided that
Cornerstone could no longer meet in the bulldings available to
all other student groups. The University took this step based on
the group's desire to engage in religious worship and discussion.
Eleven student members of Cornerstone sued the University in
the federal district court, claiming a violation of their rights
under the First Amendment. The district court dismissed the sulit,
because it found that religious speech and association were not
entitled to the same protections as other speech and association
under the First Amendment. The court of appeals reversed this
decision. We are in essential agreement with the court of

appeals.



By its policy of accommodating their meetlings, the
University created for its students a public forum, in which all
students had an equal right to speak and to associate. Having
done so, the University then sought to enforce a content-based
discrimination against religious speech and association. These
are forms of speech and association protected by the First
Amendment. Because of the fundamental principle that state
regulation of speech must be content neutral, the University
would need to present a compelling interest in order to justify
discrimination against religious speech.

The University argues first that allowing the use of its
public buildings for religious worship and discussion would
offend the Establishment Clause of the Constitution of the United
States. Under the peculiar facts of this case, however--in which
the University would not be sponsoring religious speech any more
than the speech of other student group using university
facilities--we cannot agree. The University also argues that it
could not allow religious groups the same benefits as all other
groups without providing support for religion forbidden by the
Missouri State constitution. But the rights of the excluded
group are protected by the First Amendment of the Constitution of
the United States. This is the Supreme law of the land, which
must in this case prevail over the state interest asserted by the
University.

Justice Stevens has filed a separate opinion concurring in

the judgment of the Court. Justice White has filed a dissent.



A

This case, here from the Court of Appeals for the

1fp/ss 12/05/81 80-689 Widmar v. Vincent

Eighth Circuit, involves the validity of a regulation of the
University of Hissnuri{nt Kansas City.

The university provides facilltles/&nr all student
q:nups/khat wish to meet on campus., More than a hundred
such groups - including a religious group named Cornerstone
j - were officizally recognized by the university. The

Cornerstone group was informed that it could no longer meet

2/8 /5,

in university buildings. The exclusion was based on a

regulation/that prohibited the use of its buildlnés or

i grnund%'fnr purposes of religiuu’n___ynrahip or religious

teaching".

uﬂ;1__,

This sult was instituted by members of

Cornerstone, “hndFIIEQEd a violation of their rightg/ to free

exercise of rellgiuﬁ/‘nd freedom of speech under the Flrst

and Fourteenth Amendments to the Constitution.

The university defended on the ground/that use of
its facilities for religious warship'nr ﬂiauussinqlﬁguld
offend the Establishment Clause of the Constitution as well

as the Missouri Constitution. ﬁ_ z
T Jde B Hermenrcd Hy ruit,
w
Het L
/6Zdhﬂhi-¢;;,*,*



A
The District Court dismissed the sult, agreeing

with the u ivaraity 8 poaitian. T urt of Appeals
o ;

rweraed.d.ﬁ(e aree wi@h the Ccurt

We hold that religious worship and diseussioﬁ/@re

Co
f Appeals,

forms of speech and assoclation/protected by the First

Amendment. A state university's regulation of speech must

be content neutral, absent a showing of a compelling state

1ntq:un%/@hnt justifies some discrimination. And a

university policy of neutrality/as to the content of upeech,/
€ BPONBOr g religian/iny more than the speech of

other student groups.

A university's mission is education, nnddgur
decision today is entirely consistent with the authority of
a univeruity/&n impose reasonable regulations - compatible
with EE:F mission - upon the use of its campus and
facilities. 1In this case, however, the University created a
public forum from which only religious groups were excluded.

The decision of the Court of Appeals is affirmed.
Justice Stevens has filed a separate opinion,

concurring in the judgment. Justice White has filed a
dissenting opinion.
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College Rt on Rehgwus Sermees

-

-“ J

Struck Down by the Supreme Court

ﬂl}l.ﬂlT FromAl !

_ controversy. The University of Mls
- souri at Kansas City officially ree-
ognizes more than 100 student or-
. ganizations and routinely provides
acilitien for their use. Among those
groups was Cornerstone, a_Christian
'nrgamzat:mn t had been freely
using Tacilities from 1973 to 1977. In
1977, however, the university told
the group that its meetings, which
regularly included prayer and Bible
reading, would no longer be pe:-
mitted, .
., University officials contended that
they had no choice but to ban the
group. Allowing Cornerstane’s activ-
ities on the taxpayer-financed cam-

™

_tablishment” of religion, forbidden
by the First Amendment to the Con-
stitution.

' The students argued, under the
, standard grounds for such chal-
i.' lenges, that the ban inl'rjng‘ﬂﬂ thei
" right to the free exércise of religion.
n But they also contended that reli-
. gious worship was a form of speech
o And therefore entitled to the free
speech ' protections: of the First

§=
il

" clear in prior Supreme Court rulings:

. Yesterday, upholding the 8th US.
Cireuit Court of Appeals in Widmar
‘vs, Vincent, inell agreed 'with the
| students.

¥
*  “The University of Missouri has

dlacrlmmatﬂd against student groups

" and speakers based on their desire to

¥ use a generally open forum 1o engage

in religious worship and discussion,”

. Powell said, “These are forms of

. speech and association protected by
the First Amendment.” '

Speech may not be_ ﬁgulﬂﬁ&d or

banned hecause someb 3I' ﬂnesn't

pus, they said, amounted to an "es- -

Amendment. That has not been so

like its content, he said. The unwm.'
ity did just that by d1ffemntlathg
between “religious speech” anﬂ for
exﬂmpie political speech.
- Having created a forup

eral]:..r open to student groups,” P

ell said, “the university seeks to en
force a content-based exclusion of.
religious speech. Its exclusionary pal-

' icy violates the fundamental princi-

ple that a state regulation of speech- -
should be content-neutral and the

'university is unablé to justify this
violation under applicable ¢onstitu-

tional standards.”
The university, citing the court’s
justifications for banning prayers in

grade schools, had contended that
worship .’
‘would amount to state ﬁ;mnaura]ﬂp

allowing Cornerstone's
of religion,

Powell disagreed. “An open fﬂrum
in a public university does not confer
any imprimatur of state approval on

religious sects or practices,” he said,

any more than allowing the Young

‘Socialist Alliance meetings gives

state approval to socialism. Any ben-
efit conferred on religion by permit-
ting Cornerstone’s worship ™ “ingi-
dental,” Powell said, quoting a prior
court ruling that if the Constitution
barred general benefits to religicis
groups “ ‘a church could not be pro-
tected by the police and fire depart.

the, content of speﬁr:h on its campus.
White, in his dissent, said the prop-
-:xutmn that religious worship is no
different from any other t':;-rm of ex-
pression is "plainly wrong."

“Were it right; the religion clauses
[of the First Amendmang would be

\ emptied of any independent mean-

-ing in circumstances in which reli-
gious practice took the form of
‘speech.”

If the majority *ere right that no
distinction tay be drawn between
verbal acts of worship and other ver-
bal acts,” he said, all of the cases
concerning religious worship“in pub-
lic institutions would have to be ze:
considered,

Among the cases cxted by White
‘was one banning prayer in public
grade schools, a ruling conservatives
are now 'hjririg to reverse through
Congress, in bills siripping the
courts of certain powers,

In'a footnote the majority opinioh
noted that unlike grade achool chil-
dren, - "university students are, of
murse. adults, They are less

pressiona than younger stu-
denta and should be able to appre-
ciate that the university's policy is
. one of neutrality toward religion”

Powell and church-state experts
interviewed vesterday also said that
grade schools have nevar been con-

ments or 'hnve ita public sidewalk  sidered “public forume”, for expres:

kept in repair.’

Justice John Paul Stevens, in 2

concurring opinion, agreed that the

ban was impermissible, but he gave’

different reasons than Powell. The
university simply had no valid rea-
son for banning the group, Stevens
gaid, and he said the majority went
too far when it sasid the university

_muld not ma*ke decisions haaa:'I‘nn

sion of political views.

In addition, tmnrerslt,y efuhn do
not require supervision by teachers
as do activities in eleméntary and
high schools, Thé colurts have held
that that supervision could create
the impression in younger children
that they had an obligation to par-
ticipate in prayer or that the schoal
was endorsing the religious worship.




New York Times, Dec.

9, 1981

A UNIVERSITY CURB

" ON RELICION UPSET

Supreme Court Backs Student
Group on the Right to Meet
ina Campus Facility

The university had defended its
on the ground that the Cons re-

tate of Mlsgour] and to the con-
stitatiopally uired separation be-

tween church atate
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George F. Will

Wesdanglons od dee 19 175/

| Con_f_used A_bou_t Religion

The Constitution has emerged

t" of
Onward the Christinns soldiered, 1o an ap-
pﬂh_mu.n' which held for them, It ruled that
the regulation constituted uhconstitutional dis-
of spsech—reli-

crimination against a ca
: its content.

spoech—bocause

4
=t

orces of Darkness preased on to the Supreme
Court, but Justice Lewis F, Powell Jr., an sgent .

af Light if ever there, was one, spoké for the ma-
- Jority in sustaining the appeals court and the

i
; employed the cumbersome, not Lo say roco-

-

'5?5§ ? P

il
« hln
8 (1 H
EE

)

all religious worship corhes under the protection
of freespeech, what ddﬁ:-l purpose is ©
served by the itutions] guarantes of “free
exercise” of religicn? The protection of fres

~ speech should be sufficient.

pn;l‘tlllrﬂumn.lutmtheuqlmhuld that
ng !
constitutes “establishment” of religion. Clearly
the court then thought the content of religious
communication could justify discrimination
against it :

proach to analysis of this question undermines
the academic freedom of public universities. “A

mission than others” If two groups request the
use of the itahle facility at a particular

and irreligiop—with the predictable and often in-
tended effect of enhancing the latter. :

It is the court’s fault that the university was
confused about what the Establishment Clause re-
quires. Jt is the university’s fault that the univer-
ity argued that providing a forum for the religions
group would undermine its seculsr purpose of
prowiding a forum for the exchangs of idess The
university may be terminally confised about vari-

“The sort of who favor proscribing reli
campus or groups advocating com-
munism, ity, . even supply-
side econcmics. But the court has so muddled the
nation’s mind the Establishment



December 30, 1981

A0=-6B9 Widmar v. Vincent

Dear Byron and John:

I enclose copy of a letter of December 23 from Marc D.
Stern, "of counsel® on the amicus brief filed in this case
by the American Jewish Congress. Mr. Stern {s correct In
the sense my citation of Brandon in footnote 13 Aoes not
support, without some guallflication, the text of the note,
The same is true of the citation in the same note of Hunt.
Accordingly, I propose simply to omit both citations,
leaving the substance of the note as written. I have
discussed this with Henry Lind and he agrees,

We denied cert in Brandon at our December 14
Conference, That case Involved serious "entanglement"”
problems and I continue to think denial of cert there was
clearly the correct disposition.

I bring this to your attention as Pyron dissented in
Widmar and John wrote a concurring opinion., T am not
bothering the other Justices, as I cannot imagine that they
have even your theoretical interest,

Sincerely

Justice White

Justice Stevens

LFP/vde



Supreme Gourt of the Hnttel Staten
Washington, B. . 205%43

CHAMBERS OF
JUBTICE LEWIB F POWELL,JR.

January 21, 1982

Re: No.B0-=1396, Brandon v. Board of Education

MEMORANDUM TO THE CONFERENCE

The cert list for the February 19 Conference includes a
petition for rehearing in No. 80-1396, Brandon v. Board of
Education. As noted ?n the petition, this case is
mischaracterized in Footnote 13 of the Slip Opinion in No.
80-689, Widmar v. Vincent.

When this error came to my attention, I arranged with
Henry Lind to have the reference to this case omitted from
the Widmar opinion that will be printed in the U.S. Reports.
I also advised Byron and John--the two Justices who had not
joined the Court opinion in Widmar. As reflected in my
letter to them of December 30th (copy enclosed), the
inadvertent inaccuracy in Widmar does not--in my opinion--
affect our earlier denial of cert In Brandon,

Brandon involves serious "entanglement®™ problems not
implicated in Widmar, including those raised by the
requirement of New York law that student religious meetings
in school facilities would require faculty supervision. See
635 F.2d, at 979. The difference in maturity between high
school and college students also provides a diutinguiahing
factor. See Widmar, slip op. at 10 n.l4; Brandon, 635 F.2d,
at 978, 980.

I would deny the petition for rehearing.

L7
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11/3/81
Note from Justice Rehnguist:
Lewis -

1 agree with your draft in Widmar v. Vincent with

the possible exception of the "overbreadth”™ analysis. BAs to
the "overbreadth" analysis as to the Mo. constitutional
provision justification as a "compelling interest" to
justify an exclusion., 1Isn't the supremacy clause enough?

WHR
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Snpreme Gonrt of the Hnited States
Washington, B, . 20543

CHAMBTAS OF
JUSTICE SANDRA DAY O'CONNOR

November 3, 1981

No. B80-6B9 Widmar v. Vincent

Dear Lewlis,

Please join me in the proposed opinion. It is
handled very well. I have several minor suggestions which I
would ask you to consider.

On page 6 of the draft it states "We agree that
the University has a compelling interest in complying with .~ ,
its constitutional obligations.” This statement may be il
unnecessarily broad, since it implies that compliance with »
any constitutional provision constitutes a compelling
interest for disobeying any other provision. While this may
in fact be true, the Court might want to leave itself more
room to maneuver in future cases. The statement could be
easily dropped from this opinion and the following sentence
reworded: "We disagree with the University's conclusion
CARE .o "

Py

Footnote 13 on page 9 might mention the
University's argument that the students themselves seemed to
admit that holding meetings on campus influences other
students’ perceptions. For example, this language could be -
added to the end of the footnote (no new paragraph): The
University argues that the Cornerstone students themselves 5:,,5
admitted in affidavits that "[s]tudents know that if "
something is on campus, then it is a student organization,
and they are more likely to feel comfortable attending a
meeting."” Similarly, the students claimed that meeting off
campus "tends to make students think that there is something
'‘wrong' with us." Affidavit of Florian Frederick Chess,
Joint Appendix at 18, 19 (Sept. 29, 1977). In light of the
large number of groups meeting on campus, however, we doubt
students could draw any reasonable inference of University
support from the mere fact of a campus meeting place. And
in any case, the University has a less restrictive

}- r;"l f.a‘f"'r
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alternative available if it wishes to remove any inference

of State sponsorship: It may disseminate statements

disavowing endorsement of any particular campus meetings.

In fact, the University's student handbook already notes flv”*'

that the University's name will not "be identified in any ffm{*b

way with the aims, policies, programs, products, or opinion
of any organization or its members." 19B0-1981 UMKC Stude
Handbook, at 25.

Finally, I am somewhat concerned about the
citation to Luetkemeyer in footnote 16, page 10. The
parenthetical explanation could imply that this Court found
the State had a compelling interest in complying with its
own constitution. In fact, this Court summarily affirmed a
lower court opinion to that effect. This Court, therefore,
either could have agreed with the finding of a compelling
interest or could have concluded that the state's practice
infringed no constitutionally protected right. To avoid ’
this problem, I would replace the parenthetical explanation G’
with a phrase like this: See Luetkemeyer ... (1974), in
which the district court found Missouri had a compelling
interest in compliance with its own constitution.

Sincerely,

c..,—-'—q

M—a\_.

Justice Powell

Copies to the Conference



Hovember 4, 1981
TO: MR. JUSTICE POWELL
FROM: DICK FALLON

RE: Responses to Widmar draft

Five Chambers have now entered formal or informal responses
to Widmar. I would recommend awaiting further response before
re~circulating, but I wanted to alert you to the current status
as I understand it.

Justice White has indicated that he will dissent.

Justice Rehnguist has communicated, directly to you and

again through his clerk. He dislikes the "overbreadth™ analysis
of Section III B. He would rely entirely on the Supremacy Clause
to dismiss the University's argument under its state
constitution. I would strongly hesitate to make the change
requested. I think it is true that the Supremacy Clause elevates
First Amendment "rights" above the State's interest. The problem
is one of circularity in argument: The guestion is whether there
are First Amendment rights here; and the answer to thls question
requires a balancing of the free speech "interests" of the
respondents against the State's "interest" in compliance with its

constitution. In other words, I think that direct reliance on the



Supremacy Clause~-without allowing some consideration of the

L}
state's "interest"--would be entirely conclusory and therefore
unpersuasive.

Justice O'Connor has ®"joined."™ She asks three changes. Two

are entirely stylistic, and I would recommend that they be made
{even though one will make for a decidedly "un-lean" footnote).
The third request--the first presented in her memo--asks deletion
of a sentence on page six: "We agree that the University has a
compelling interest in complying with its constitutional
aobligations." 5he seeme to concede that the sentence is "true,"
but objects that it is misleadingly "broad." I do not agree, In
addition, deletion of the sentence would leave it unclear why the
opinion even bothers to ingquire whether the State's
constitutional obligation is implicated--i.e., why it even
bothers with the Establishment Clause analysis. I would
therefore reject this suggestion, on which Justice 0'Connor does
not seem to insist. I gather she will be satisfied if the other
changes are included in the next circulation.

Justice Brennan has asked for the addition of one sentence

to footnote 12, In effect, it reserves the possibility that
provision of a public forum, under some situation that he does
not specify, might possbly violate the Establishment Clause.
This proposal is slightly puzzling and slightly troubling. A
sentence on page 10 already seems to reserve this possibility:

"At least in the absence of empirical evidence that religious

groups will dominate UMKC's public forum, we agree with the Court
of Appeals that the advancement of religion would not be the



forum's primary effect." This sentence immediately follows
Footnote 14, 1If Justice Brennan's sentence were to be accepted,
this would be the more logical place to put it. But then it
would be redundant. It would also conflict with a suggestion by

Justice Blackmun, see infra, that the implication of the guoted

sentence ("At least in the absence...) should be weakened.

Justice Blackmun, according to his clerk, would like to see

the addition of a sentence to Note 12: "Because we decide this
regulation is an infringement on respondent's free speech and
assoclation interests, we need not decide the extent to which it
might infringe their Pree Exercise rights.”" I have no objection
to this, except that its tone is inconsonant with Justice
Brennan's proposed amendment. This problem could be solved if
Justice Brennan's sentence were put in Footnote 14; but there it

would much strengthen the implication that, in a proper case, a

public forum might offend the Establishment Clause. And Justice
Blackmun's second substantive request is for the substitution of
(unspecified) language weakening this implication.

It is hard for me to guess the strength of Justice
Blackmun's concern. His clerk said that he generally liked the
opinion and admired the way it "walks the tightrope." He also
made several trivial suggestions, which can easily be
accommodated in a recirculation. These may mollify him.

For the time being, I have no strong intuition how to
proceed, If you think a prompt recirculation desirable to try to
"lock in™ Justices Brennan and Blackmun, I would tentatively

suggest that an altered version of both their suggestions should



be included in footnote 12, where they both wanted their
amendments to appear. The end of the paragraph would then read

as follows (with changes underscored):

"Here the University's forum is already available to other
groups, and respondents' claim to use that forum does not--as in

Brandon or Hunt--rest solely on rights claimed under the Free

Exercise Clause. Respondents' claim also implicates First
Amendment rights of speech and association, and it is on the
bases of speech and association rights that we decide this case,

Accordingly, we need not inguire into the extent, if any, to

which Free Exercise interests are infringed by the challenged

University regulation. Neither do we reach the difficult

gquestions that would arise if State accommodation of Free

Exercise and Free Speech rights should, in a particular case,

conflict with the prohibitions of the Establishment Clause,"

The first of the underscored sentences would be for Justice
Blackmun, the second for Justice Brennan., I reiterate that any
recirculation should include a number of trivial suggestions
offered by Justice Blackmun, which might alsc help to win his

vote.,
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SJUSTICE BYRON R WHITE i
MNovember 4, 1981 l/

Re: B0-689 - Widmar v. Vincent

Dear Lewis,
I shall probably file a dissent in
this case.

Sincerely yours,

b

Justice Powell

Copies to the Conference
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Supreme Gourt of fye Pinited Stutes
Wauslington, 8. ¢. 20543 M

CHAMBIRS OF ;
JUSTICE Wa, J BRENMAN, JA. November 4‘ 1981

RE: No. 80-689 Widmar v. Vincent

Dear Lewis:

My hope was that you might be willing to add a
sentence at the end of footnote 12 on page 8 along
the following 1ines:

"This is not to say that governmental
sanction of the use of such rights for
religious worship at a public forum may

not in other circumstances violate the
Establishment Clause."

Sincerely,

A

Justice Powell



November 5, 1981
TO: MER. JUSTICE POWELL
FROM: DICEK FALLON

RE: Justice White's Dissent in Widmar v. Vincent

"The dissent argues that "religious worship" is not speech
generally protected by the "free speech" guarantee of the First
Amendment and the "equal protection” guarantee of the Fourteenth
Amendment. If "religious worship" were protected "speech," the
dissent reasons, "the Religion Clauses would be emptied of any
independent meaning in circumstances in which religlous practice
took the form of speech," Dissenting opinion, post, at 4. This
argument is both novel and difficult to comprehend. The dissent
does not deny that speech about religion ias speech is entitled to
the general protections of the First Amendment. See id., at 3 &
n.l. It does not argue that descriptions of religious
experiences fail to qualify as "speech." Nor does it repudiate
last Term's decision in Krishna, which assumed that religious
appeale to nonbelievers constituted protected "speech." Rather,

-.-—-..._“‘h
the dissent seems to attempt a distinction between the kinds of

——

religious speech explicitly protected by our cases and a new

i L ————

class of religiuua "speech acts," see dissenting opinion at 5,

— S



ifffgﬁigigg_ﬂgg;ﬁhlp.' Worship, like pornography, is then said to
lie beyond the PratECtiun-;i_EEE_:EEEE#EEEEEH:—Elﬂﬂﬁe of the

Pirst Amendment, Perhaps Justice White "knows it when he sees

it."™ We find at least three difficulties with his attempted
I —_—

distinction.
&

First, tﬂé dissent fails to establish that the distinction
has intelligible content. There is no indication when "singing
hymns, reading scripture, and teaching biblical principles," id.,
at 2-3, cease to be "singing, teaching, and reading"--all
apparently forms of "speech," despite thelr religious subject
matter—--and become unprotected "worship."”

Second, even if the distinction could be made intelligible,
it is highly doubtful that it would lie within the judicial

competence. Cf. Fowler v. Rhode Island, 345 U.S5. 67, 70 (1953).

Merely to draw the distinction would require the university--and
ultimately the courts--to inguire into the significance of
various words and practices to different religicus faiths. Buch
an inguiry would tend inevitably to entangle the State with
religion in a manner forbidden by our cases.

Finally, the dissent fails to establish the relevance of the
distinction on which it seeks to rely. The dissent apparently
wishes to to preserve the vitality of the Establishment Clause.
See dissenting opinion, post, at 4. But it gives no reason why
the Establishment Clause, or any other provision of the
Constitution, would require different treatment for religious

speech designed to win religious converts, see Krishma, supra,

than for religious worship by persons already converted. It is



far from clear that the State gives greater support in the latter

case than in the former.
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Novengber 5, 1981

TO: \ MR. JUSTICE POWELL

FROM: E FALLON /

RE: Jugtiwe White's Dissent in Widmdr w. ?incaﬁ{K

Justice W Ras now circufated his dilsEent. It relies

principally on worship” is not
"speech" protécted speech" guarantee of

the First Amendment.
"Free Exercise Clauge i direct intellectyal challenge

to the theory of the drafti\opinjon, and I think it shguld be met.

ag~avy the First

;&i%g;“ ML‘The dissent argues that "religious worship" is not speech
; / generally protected by the "free speech" guarantee of the First

\ﬁ Amendment and the "equal protection" guarantee of the Fourteenth
;/zr Amendment, If "religious worship" were protected "speech," the
dissent reasons, "the Religion Clauses would be emptied of any

independent meaning in circumstances in which religious practice

took the form of speech." Dissenting opinion, post, at 4. This
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i & L argument, The dissent

does not deny that speech about religlon is speech iELFntitled to
the general protections of the First Amendment. B5See id., at 3 &

“/: n.&. It does not argue that descriptions of religious
experiences fall to qualify as "speech." Nor does it repudiate
last Term's decision in Krishna,E: ;:g assumed that religious
appeals to nonbelievers constituted protected "speech."™ Rather,
the dissent seems to attempt a distinction between the kinds of
religious speech explicitly protected by our cases and a new
class of rellgious "speech acdﬁb“ dissenting opinion?at 5,
comprising "worship." There are at least three difficulties with
this distinction.

First, the dissent fails to establish that the distinction
has intelligible content. There is no indication when "singing
hymns, reading scripture, and teaching biblical principles," id.,
at 2-3, cease to be "singing, teaching, and reading"--all
apparently forms of "speech," despite their religious subject
matter--and become unprotected "worship." =~ 5

Arew an  arqanbly ff.nmﬂeﬂ' liae,

Second, even if the distinction eeuid—te—made—imteITigitiasr

it is highly doubtful that it would lie within the judicial
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competence Cf. Fowler v, Rhode Island, 345 U.5. 67, 70 (1953).

Merely to draw the distinction would require the university--and

ultimately the courts--to jnquire into the significance of
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(1970).




Finally, the dissent fails to establish the relevance of the
distinction on which it seeks to rely. The dissent apparently
wishes to Eiprnawe the vitality of the Establishment Clause.
See dissenting opinion, post, at 4. But it gives no reason why
the Establishment Clause, or any other provision of the
Conastitution, would require different treatment for religious

speech designed to win religlous converts, see Krishma, supra,

than for religious worship by persons already converted. It is
far from clear that the State gives greater support in the latter

case than in the former.



JUSTICE :- J un::mm, JR. November 5, 1981

RE: No. B0-689 Widmar v. Vincent

Dear Lew}s:

I agree,

Sincerely,

.

Justice Powell

cc: The Conference
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Washington, B. §. 205%3

CHAMBERS O
JUSTICE THURGOOD MARSHALL

November 5, 1981

Re: No. 80-68% - Widmar v. Vincent

Dear Lewis:
I awalt the dissent.
Sincerely,

&zgt; :

T.M.

Justice Powell

cc: The Conferance
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Supreme Qourt of fye Wnited States
Maualfington, B. §. 205%3

CHAMSERS OF

JUSTICE Wa. J. BRENNAN, JR. November 5, 1981

RE: No. B80-6B9 Widmar v. Vincent

Dear Lewis:
I agree.

Sincerely,

w

f

Justice Powell

cc: The Conference



Hovember 5, 1981

80-689 Widmar v. Vincent

Dear Bill:
Thank you for your note of Wovember 4,

I also have word from Harry that he would like a
sentence added to note 12 along the following lines:

"Because we decide thie regulation iz an
fnfringement on respondents' free speech and
agsoclation interests, we need not decide the
extent to which it might infringe their free
exercise rights.”

I have no objection to saying this., Yet, because
of the difference in tone, I propose to blend your
suggestion and Harry's into the following language to be
added at the end of note 12:

"Accordingly, we need not inguire into
the extent, if any, to which Free Exercise
interests are infringed by the challenged
University regulation. MWNeither do we reach
the difficult questions that would arise if
State accommodation of Free Exercise and Free
Speech rights should, in a particular cage,
conflict with the prohibitiens of the
Establishment Clause.”

As you spoke to me first, I will make this change
and recirculate if it meets with your approval, I think it
ias prudent to leave both of these questions wide open,
without inviting marginal litigation,

With my thanks.

Sincerely,

Justice Brennan

1fp/ss



November 5, 1981

80-6B9 Widmar v. Vincent

Dear Bill:

This refers to the little note you sent me on the
bench in which you inguired whether the Supremacy Clause
alone does not justify dismiseing the University's argument
under its state constitution.

I hesitate to rely solely on that Clause, although
I agree - of course - that it elevates First Amendment
rights above the state's interest., But the question before
us is whether there are First Amendment rights upon which
respondents may rely, The answer to this question requires
a weighing - as I see it - of the asserted free speech and
asgembly interests of the respondents against the state's
interest in complying with ite constitution,

I would prefer to leave SIII-B substantially as I
have drafted {t, as it seems more persuasive and less
conculsory than relying entirely on the Supremacy Clause,

Sincerely,

Justice Rehnguist
1fp/ss



M —

Supreme Qonrt of the Hnitéd Stutes
Waehington, B. ¢. 20543

CHaMBERS OF
JUSTICE JOHN PAUL STEVENS

November S5, 1981

Re: B80-689 - Widmar v. Vincent

Dear Lewis:

For two reasons I am reluctant to join the Court's
opinion. Pirst, I do not believe that it is correct to
characterize the University's school activity program
as a "public forum," as that concept was developed in
Hague v, CIO, 307 U.S. 496, 515. The facilities are
avallable to students; by hypothesis, the public is
excluded., The relationship between a university and
ite student body is sufficiently different from the
relationship between the soverelgn and the citizenry to
make it inappropriate to consider the public forum
concept equally applicable to both.

Second, the characterization of the exclusion of
religious groups as based on the content of their
speech is, in my judgment, somewhat imprecise. The
University's regulation is content neutral in the sense
that it evidences no hostility to, or disagreement
with, the point of view of any particular speaker. It
excludes a certain category of subject matter from the
student activity program; like the exclusion of
political advertisements from buses, in one sense the
exclusion is content=-neutral and in another sense it is
content-based.

The distinction is of some importance because
school facilities are often in short supply. 1In
allocating such facilities university administrators
may reasonably conclude that some subjects are more
relevant than others to campus life or to the
particular academic objectives of the school. In this
context, the notion that they must support their
judgments by reference to "a compelling state interest"
seems too strict to me.



Even 1f I cannot joln your opinion, I intend to
concur in the Court's judgment. 1In this case, there is
no guestion about the avallability of adequate
facilities. BStudent participation in Cornerstcne
meetings is entirely voluntary. WNo danger of apparent
Universlty sponsorship of a religlon is disclosed by
the record. BSince the University's only justification
for the exclusion--its fear of violating the
Establishment Clause~-is without merit, as you
demonstrate, and since no other significant
justification has been advanced, the regulation must
fall for it unguestionably doces inhibit the students'
right to speak and to associate freely.

I am not sure you will want to (or be able to)
accommodate my concerns, but I thought you would want
to know what they are.

Respectfully,
{

Justice Powell

Coples to the Conference



1fp/ss 11/05/81 Rider A, p. 6 (Widmar)

We agree that the interest of the University in complying

with its constitutional obligations may be characterized as

compelling. It doces not follow, however, that an "equal

access" policy would be incommatible with this Court's

Establishment Clause cases.



TO: MR. JUSTICE POWELL
FROM: DICK FALLON

RE: Justice Stevens's Widmanr Views

If you wish to respond to Justice Stevens's communication of
yesterday, I think you might consider speaking directly to what
seems to be his underlying concern--namely, that the Court should
not make it too difficult for the University to allocate scarce
facilities to their best educational use. He seems worried that
the "public forum" notion restricts the University's capacity to
make choices of this kind. Quite the contrary is true. 1In the
first place, the opinion clearly recognizes that the University

campus could never be an open forum--even for its students==in

e —

the classic sense. This is the point of the Footnote 6, guoting

—

Tinker v. Des Moines Independent School District, 3923 U.S5. 503,

506 (1969): First Amendment rights must be analyzed in light of
the special characteristics so the schocl environment."™ Perhaps
more important, the invocation of "public forum" jurisprudence
explains the QEEEEE of the students' righte. By creating a forum
generally npeﬁ_zsﬁhll student groups, the University has
implicitly conceded that there is no scarcity problem at the

present time. It has thus implicitly conceded the right of the



religious groups to share equally in the forum, absent some
compelling reason to keep them out. This kind of analysis is
entirely neutral about the University's obligations in a case
where there was no open forum--most notably in a case in which
there was a need to allocate scarce classroom of other facilities
to their best educational use. By not grounding the students'
access rights in an open-forum model, Justice Stevens may
implicitly require the University to bear the same burden of
jusitifying exclusions in a case of scarcity as in a case of
resources ample to accommodate all. The draft opinion places the
decision on the narrowest possible ground. Given the

complexities of the subject matter, this is the best course.
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November 5, 1981
TO: MR. JUSTICE POWELL
FROM: DICK FPALLON

RE: Justice White's Dissent in Widmar v. Vincent

Justice White has now circulated his dissent. It relies
principally bn an argument that "religious worship" is not
"speech"™ protected generally by the "free speech" guarantee of
the First Amendment. 1Its protection, if any, must come from the

"Free Exercise Clause." This is a direct intellectual challenge

to the theory of the draft apinion,-;nd I think it should be met.
Very tentatively, I would recommend the following rider, to be
added as a footnote on page 5. It would follow the sentence:
"These are forms of speech and association protected by the First

Amendment.”™

"The dissent argues that "religious worship" is not speech
generally protected by the "free speech" guarantee of the First
Amendment and the "equal protection™ guarantee of the Fourteenth
Amendment. If "religious worship" were protected "speech," the
dissent reasons, "the Religion Clauses would be emptied of any
independent meaning in circumstances in which religious practice

took the form of speech." Dissenting opinion, post, at 4. This
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Jid",‘"f.:i;:'':_'.]r.:ln'ue:'ﬂ:‘f i smbobkir-noyel -apd. diffieult to comprehrend,. The dissent
does not deny that speech about religion is speech/ﬁf entitled to
the general protections of the First Amendment, See id., at 3 &
n.l. It does not argue that descriptions of religious
experiences fail to gualify as "speech." Nor does it repudiate
last Term's decision in Krishna, which assumed that religious
appeals to nonbelievers constituted protected "speech." Rather,
the dissent seems to attempt a distinction between the kinds of
religious speech explicitly protected by our cases and a new
class of religious "speech acts," see dissenting opinion at 5,
comprising "worship." There are at least three difficulties with
this distinction.

First, the dissent fails to establish that the distinction
has intelligible cnntepﬁ. There 15 no indication when "singing
hymns, reading scripture, and teaching biblical principles," id.,
at 2-3, cease to be "singing, teaching, and reading"--all
apparently forms of "speech," despite their religious subject
matter--and become unprotected "worship." thﬂa*“ﬁfkf t}tLL

ﬂﬂﬁlﬁ#”t&#hqﬂ
Second, even if the distinctinnxmm&.

it is highly doubtful that it would lie within the judicial
"zﬂ' d{.' o LZA&;
competen:gﬂ Cf. FOwler v. Rhode Island, 345 U.S5. 67, 70 (1953).

Merely to draw the distinction would require the university--and

ultimately the courts—-to inquire into the significance of
L g it Sdpb it nig AL g T 2R
various words and practices to' different religious faiths, Such M

a&inquirﬂould tend inevitably to entangle the State with

religion in a manner forbidden by our cases.



Finally, the dissent fails to establish the relevance of the
distinction on which it seeks to rely. The dissent apparently
wishes to ke preserve the vitality of the Establishment Clause.
See dissenting opinion, post, at 4, But it gives no reason why
the Establishment Clause, or any other provision of the
Constitution, would require different treatment for religious

speech designed to win religious converts, see Krishma, supra,

than for religious worship by persons already converted. It is
far from clear that the State gives greater support in the latter

case than in the former.



November 6, 1981

80-689 Widmar v. Vincent

Dear Johni

Thank you for your letter. Although, as you
suggest, I do not think I can accommodate your concerns by
revisions of the draft opinion, I share the following
thoughts on what seems to be your principal concern:
namely, that a university should be able, without
interference, to allocate scarce facilities to their best
educational use.

My opinion clearly recognizes that a university
campus is not an open forum in the classic sense, even for
its students, In footnote 6§, after a quote from Tinker, my
draft says:

"A university differs in significant respects
from public forums such as streets or parks
or even municipal theaters. A university's
migasion is education, and decisions of this
Court have never denled ite authority to
impose reasonable requlations compatible with
that mission upon the use of its campus and
facilities,”

In thie case, ae you agree, there is no "scarcity
problem™. Rather, the university has created a forum open
to all 100 or more of its student groups. The only reason
assigned by it for excluding this religious group is the
Establishment Clause - not that the speech of the religious
group would be incompatible with the educational aime of the
university.

I believe the opinion rests on the narrowest
ground consistent with our cases. I agree fully that the
area is one of inherent complexities, but my opinion leaves
a university administration with substantially the freedom
you have in mind.

Sincerely,

Justice Stevens
1fp/sn

cct The Conference
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To: The Chief Justice
Justice Br

Justice Mars

Justice BlacHm
uﬁﬁstice Fowell

Justice Rehnquist
. Justice Stevens

VW, Justice O'Connor

From: Justice White
CT u" 5 Circulated:
¢ U \ﬂH Recirculated: 11/6/81
1st DRAFT
SUPREME COURT 0er THE UNITED STATES
No. 80-589

GARY E, WIDMAR, ET AL., PETITIONERS v,
CLARK VINCENT, ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE EIGHTH CIRCUIT

[November —, 1981]

J Usm TE,/ dissenting.

In affirming the decision of the Court of Appeals, the ma-
jority rejects petititoners’ argument that the Establishment
Clause of the Constitution prohibits the use of university
buildings for religious purposes. A state university may
permit its property to be used for purely religious services
without violating the First and Fourteenth Amendments,
With this I agree. See Commitice for Public Education v.
Nyquist, 413 U. 3. 756, 813 (WHITE, J., dissenting); Lemon
v. Kurtzman, 408 U. 8. 602, 661 (Opinion of WHITE, J.); The
Establishment Clause, however, sets limits only on what the
State may do with respect to religious organizations; it does
not establish what the State is reguired to do. 1 have long
argued that Establishment Clause limits on state action
which incidentally aids religion are not as strict as the Court
has held. The step from the permissible to the necessary,
however, is a long one. In my view, just as there is room
under the Religion Clauses for state policies that may have
some beneficial effect on religion, there is also room for state
policies that may incidentally burden religion. In other
words, I believe the states to be a good deal freer to formu-
late policies that affect religion in divergent ways than does
the majority. See Sherbert v, Verner, 374 U. S, 388,
422423 (Harlan, J., dissenting). The majority’s position
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will inevitably lead to those contradictions and tensions be-
tween the Establishment and Free Exercise Clauses warned
against by Justice Stewart in Sherbert v. Verner, Id., at 416,
The university regulation at issue here provides in perti-
nent part:
“No University buildings or grounds (except chapels as
herein provided) may be used for purposes of religious
worship or religious teaching by either student or non-
student groups. Student congregations of local
churches or of recognized denominations or sects, al-
though not technically recognized campus groups, may
use the facilities . . . under the same regulations that ap-
ply to recognized campus organizations, provided that no
University facilities may be used for purposes of reli-
glous worship or religious teaching.”

Although there may be instances in which it would be diffi-
cult to determine whether a religious group used university
facilities for “worship” or “religious teaching,” rather than for
secular ends, this is not such a case. The regulation was ap-
plied to respondents’ religious group, Cornerstone, only after
the group explicitly informed the University that it sought
access to the facilities for the purpose of offering prayer,
singing hymns, reading seripture, and teaching biblical prin-
ciples. Cornerstone described their meetings as follows;
“Although these meetings would not appear to a casual ob-
server to correspond precisely to a traditional worship ser-
vice, there is no doubt that worship is an important part of
the general atmosphere.” J, A., at 34.' The issue here is

'Cornerstone was denied access to university facilities becanse it in-
tended to use those facilities for regular religious services in which “wor-
ship is an important part of the general atmosphere.” There is no issue
here as w the applieation of the regulation to “religious teaching.” Reach-
ing this issue is particularly inappropriate in this case because nothing in
the record indicates how the University has interpreted the phrase “reli-
glous teaching” or even whether it has ever been applied to activity that
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only whether the University regulation as applied and inter-
preted in this case is impermissible under the federal Con-
stitution. If it is impermissible, it is because it runs afoul of
either the Free Speech or the Free Exercise Clause of the
First Amendment.

A large part of respondents’ argument, accepted by the
court below and implicitly accepted by the majority, is
founded on the proposition that because religious worship
uses speech, it is protected by the Free Speech Clause of the
First Amendment.® Not only is it protected, they argue,

but religious worship qua speech is not different from any

was not clearly “religious worehip."” The Distriet Court noted that plain-
tiffs did not contend that they were “limited, in any way, from holding on-
campus meetings that do net include religions worship services.” J. A., at
38. At oral argument, counsel for the University indicated that the repu-
lation would not bar discussion of biblical texts under circumstances that
did not constitute “religious worship.” Transcript of Oral Argument, at 9.
The sole question in this case involves application of the regulation to pro-
hibit regular religious worship services in university buildings,

*(7iven that the majority’s entire argument turns on this description of
religious services as speech, it is surprising that the majority assumes this
propogition to require no argument. The majority assumes the conclusion
by describing the University’s action as diseriminating against “speakers
based on their desire to engage in religious worship and discussion.”
Supra, at 5. As noted sbove, it is not at all clear that the University has
or intends to discriminate against "religicus diseussion”—as a preliminary
matter, it {8 not even clear what the majority means by “religious discus-
sion” or how it entered the case. That religious worship is a form of
speech, the majority takes to have been established by three cases.
Heffron v. Internotional Soc'y for Krishna Consciousness, fng, — U, 8,
— (1881); Niemotko v, Marylond, 340 U. 8, 268 (1951); Saia v. New
York, 334 U. 8. 558 (1948). None of these cases stand for this proposition.
Heffron and Sais involved the communication of religlous views to a non-
religious, public andience, Talk about religion and about religious beliefs,
however, is not the same as religious services of worship. Niemotko waa
an equal protection challenge to & diseriminatory denial of one religious
group’s access to a public park. The Court specifically stated that it was
not addressing the question of whether the state could uniformiy deny all
religlous groups access to public parks. 340 U, 8. at 272,
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other variety of protected speech as a matter of constitu-
tional principle. 1 believe that this proposition is plainly
wrong. Were it right, the Religion Clauses would be emp-
tied of any independent meaning in circumstances in which
religious practice took the form of speech.

Just last term, the Court found it sufficiently obvious that
the Establishment Clause prohibited a state from posting a
copy of the Ten Commandments on the elassroom wall that a
statute requiring such a posting was summarily struck down.
Stone v. Graham, —U, 8.—— (Nov. 17, 1980). That case
necessarily presumed that the state could not ignore the reli-
gious content of the written message, nor was it permitted to
treat that content as it would, or must treat, other—secu-
lar—messages under the First Amendment’s protection of
speech. Similarly, the Court's decisions prohibiting prayer
in the publie schools rest on a content based distinetion be-
tween varieties of speech: as a speech act, apart from its con-
tent, a prayer is indistinguishable from a biology lesson.
See Engel v, Vitale, 370 U, 5. 421 (1962); School District of
Abington Township v. Schempp, 374 U, 3. 203 (1963). Op-
eration of the Free Exercise Clause iz equally dependent, in
certain circumstances, on recognition of & content based dis-
tinction between religious and secular speech. Thus, in
Torcaso v. Watkins, 367 U. S. 488 (1961), the Court struck
down, as violative of the Free Exercise Clause, a state re-
quirement that made a declaration of belief in God a condition
of state employment., A declaration is again a speech act,
but it was the content of the speech that brought the case
within the scope of the Free Exercise Clause.

There may be instances in whieh a state’s attempt to disen-
tangle itself from religious worship would intrude upon secu-
lar speech about religion. In such a case, the state's action
would be subject to challenge under the Free Speech Clause
of the First Amendment. This is not such a case, This case
involves religious worship only; the faet that that worship is
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accomplished through speech does not add anything to re-
spondents’ argument, That argument must rely upon the
claim that the state's action impermissibly interferes with the
free exercise of respondents’ religious praectices. Although
this is a close question, I conclude that it does not.
Plausible analogies on either side suggest themselves.
Respondents argue, and the majority agrees, that by permit-
ting any student group to use its facilities for communicative
purposes other than religious worship, the University has
created a “public forum.” Supra, at 4. With ample sup-
port, they argue that the state may not make content based
distinctions as to what groups may use, or what messages
may be conveyed in, such a forum. See Police Department
v. Mosley, 408 U, 8. 92 (1972); Cox v. Louigiana, 379 U. 8.
bp36. The right of the religious to nondiscriminatory access
to the public forum is well established. See Niemotko v.
Maryland, 340 U, 3. 288 (1951); Murdock v. Pennsylvania,
319 U. 8. 105 (1943). Moreover, it is clear that there are
bounds beyond which the University eould not go in enfore-
ing its regulation: I don't suppose it could prevent student’s
from saying grace before meals in the school cafeteria, or pre-
vent distribution of religious literature on eampus.®
Petitioners, on the other hand, argue that allowing use of
their facilities for religious worship is constitutionally indis-
tinguishable from directly subsidizing such religious services:
It would “[fund] a specifically religious activity in an other-
wise substantially secular setting.” Huni v. McNair, 413
U. 8. 734, 743 (1934). They argue that the fact that secular
student groups are entitled to the in-kind subsidy at issue

*There are obyvious limits on the scope of this analogy. I know of no
precedent holding that simply because a public forum is open to all kinds of
speech—including speech about religion—it must be open to regular reli-
gious worship services as well. [ doubt that the state need stand by and
allow its public forum to become a church for any religious sect that
chooses to stand on ita right of access to that forgm,
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here does not establish that a religious group is entitled to
the same subsidy. They could convineingly argue, for exam-
ple, that a state University that pays for basketballs for the
basketball team is not thereby required to pay for bibles for a
group like Cornerstone.*

A third analogy suggests itself, one that falls between
these two extremes. There are a variety of state policies
which incidentally benefit religion that this Court has upheld
without implying that they were constitutionally required of
the state. See Board of Education v. Allen, 392 U. 8. 236
(1968) (state ipan of texbooks to parochial school students);
Zorach v. Clauwson, 343 U, 8. 306 (1952} (release of students
from public schools, during school hours, to perform religious
activities away from the school grounds); Everson v. Board
of Education, 330 U. 8. 1 (1947) (state provision of transpor-
tation to parochial school students). Provision of university
facilities on a uniform basis to all student groups is not very
different from provision of text books or transporation.
From this perspective the issue is not whether the state
must, or must not, open its facilities to religious worship;
rather, it is whether the state may choose not to do so.

Each of these analogies is persuasive. Because they lead
to different results, however, they are of limited help in
reaching a decision here. They also demonstrate the diffi-
culty in reconciling the various interests expressed in the Re-
ligion Clauses. In my view, therefore, resolution of this ease
is best achieved by retwrning to first principles. This re-
quires an assessment of the burden on respondents’ ability
freely to exercise their religious beliefs and practices and of
the state’s interest in enforcing its regulation.

*There are, of course, limits to this subsidy argument. Sherbert,
supra, and Thomas, supra, demonstrate that {n certain eircumstances the
state may be required to “subeidize,” at least indirectly, religlous prac-
tices, under circumstances in which it does not and need not subsidize simi-
lar behavior founded on secular motives.
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Respondents complain that compliance with the regulation
would require them to meet “about a block and a half” from
campus under conditions less comfortable than those previ-
ously available on campus.® I view this burden on free exer-
cise as minimal. Because the burden is minimal, the state
need do no more than demonstrate that the regulation fur-
ther somes permissible state end. The state's interest in
avoiding claims that it is financing or otherwise supporting
religious worship—in maintaining a definitive separation be-
tween church and state—is such an end. That the state
truly does mean to act toward this end is amply supported by
the treatment of religion in the state constitution. Thus, 1
believe the interest of the state is sufficiently strong to jus-
tify the imposition of the minimal burden on respondents’
ability freely to exercise their religious beliefs. See United
States v. Lee, U. 8 (No. B0-T6T)

On these facts, therefore, I cannot find that the application
of the regulation to prevent Cornerstone from holding reli-
gious worship services in university facilities violates the
First and Fourteenth Amendments. 1 would not hold as the
majority does that if a university permits students and others
to use its property for secular purposes, it must also furnish
facilities to religious groups for the purposes of worship and
the practice of their religion. Accordingly, I would reverse
the judgement of the Court of Appeals.

*Respondents also complain that the university action has made their
religions message less attractive by suggesting that it is not

fare for the college campus, [ give no weight to this use it is
distinguisable from an argument that respondents are

:
:
ES 7

stitution.” Paster v, Tussey, 512 8, W. 2d 97 (1974),



November 6, 1981

80-689 Widmar v. Vincent

Dear Sandras

Thank you for your join, and also for your
suggestions,

In the second draft that I am circulating today, 1
have included - I belleve -~ the substance of your thoughts.

Sincerely,

Justice 0O'Connor

1fp/ss

cc: The Conference
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Wrslington, B, . 20543

CHAMBERS OF
JUSTICE BANDRA DAY OCONNGR

November 7, 1981

MNo. B80-689 Widmar v. Vincent

Dear Lewis,

The revised draft of the referenced case
incorporates various amendments which are completely

satisfactory as far as I am concerned, and which improve
an already excellent opinion.

Sincerely,

w

Justice Powell



Supreme Gonrt of the Bnited Siutes
Waslingion, B. 4. 205%3

CHAMBERS OF
THE CHIEF JUSTICE

November 7, 1981
Re: No, B0-6B9 - Widmar v. Vincent
Dear Lewis:

I agree with virtually evervthing in the draft but, I have
trouble with your conclusion in Part ITIIB, that we need not
decide whether the relevant provisions of the Missouri
Constitution constitute a compelling state interest outweighing
an abridgment of the First Amendment rights to free speech and
association., You reach this conclusion by suggesting that the
regulation here is overbroad, since it prohibits religious
"teaching" as well as religious "worship."™ Religious teaching is
a form of "worship®™ and there is no explanation, however, why
religlous teaching should receive greater First Amendment
protection than religious worship, or why infringement of the
latter 1is more easily justified by the state constitutional
provisions relied on by petitioners. Are not your distinctions
rather cloee to those you correctly criticize the dissent for
making, see page 5 n.7.

I would feel more comfortable with a straightforward
conclusion that Missouri's interest in maintaining the separation
of church and state, to the extent it is even implicated here,
cannot serve as the justification for significant infringement of
the First Amendment freedoms in question.

Regards,

%

Justice Powell

Povest
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November 9, 1981
TO: MR. JUSTICE POWELL
FROM: DICK FALLON

RE: The Chlef Justice's Response to Widmar

If I understand his memorandum correctly, the Chief Justice
has advanced a preference very similar to that expressed by
Justice Rehnquist: He would 1like to see the rejection of the
University's interest under the State constitution put directly
on Supremacy grounds, without resort to an overbreadth analysis.

He also makes the nice point that the "overbreadth" analysis

assumes a distinction between "religious worship™ and "religious
teaching™--a distinction that the opinion attacks in its response
to the dissent. I think that the language of the opinion could
be re-cast in order to avoid any appearance of internal if‘H'J
inconsistency. But it may also he worth considering some attemp
to accommodate the Chjef Justice and Justice Rehnquist. Z

In offering an earlier recommondation against accommodating
Justice Rehngquist, I was animated by two concerns. First, I
thought it preferable to preserve the possiblity of "balancing";
I would be reluctant to hold that a State constitutional

interest--no matter how strong--could never ocutweigh a federal



constitutional interest--no matter how marginally implicated--in
a particular case. Second, I thought it desirable to keep this

decision on the narrowest possible ground, without needing to

construe the Missouri constitution.
Based on further reflection, I believe that both concerns
could be satisfied by substitution of some careful language,

along the lines of the following, beginning at the top of page

12. (I repeat one sentence from page 12, in order to show the

—_—

continuity):

It is also unnecessary for us to decide whether, under the
Supremacy Clause, a state interest, derived from its own
constitution, could ever outweigh free speeech interests
protected by the Pirst Amendment., We limit our holding to the
case before us.

First Amendment int Eﬁi%:—are entitled to Eﬁzﬁ§?§§§§§¥
constitutional solicitude. OQur cases require the most exacting
scrutiny in cases in which a State undertakes to regulate speech

on the basis of its content. See, e.9., Carey v. Brown, 447 U.S.

455 (1980); Police Dept. v. Moseley, 408 U.S. 92 (1972). 1In this

constitutional context, we are unable to recognize the State
interest asserted here--an interest in achieving greater
separation of church and State than is already ensured under the
Establishment Clause of the Federal Constitution--as sufficiently

"compelling™ to justify content-based discrimination against

religious speech.




If you think it worthwhile to pursue changes along these
lines, you might want to consider raising the matter first with
Justice O'Connor, who had also expressed concerns--though very
different ones--about this section of the opinion., She was eager
to avoid making any unnecessary law in this very difficult area.
Because of the narrowness of the language I have suggested, 1
think it quite possible that she would be'williné to go along. I
would be happy to sound her clerk--and possibly Justice
Blackmun's as well--if you would like me to do sao. In
conclusion, I would add only that I do not mean in this
memorandum to "promote" the changes I have mentioned. I am
essentially satisfied with the opinion as it stands. On the
other hand, I appreciate the importance of getting a Court. And

I find the suggested language substantively unobjectionable.



Supreme onrt of the Huited Sintes
Wasipngton, B. . 20543

CHAMBERS OF

JUSTICE HARRY & SLACKMLN November = lgﬂ_l

Re: No. B0-689 - Widmar v. Vincent

Dear Lewis:
Please join me in your recirculation of November 6.

Sincerely,

ol

—

Justice Powell

cc: The Conference



Suprente Qourt of the Hnited States
MWashington, B, ¢. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQLUIST

November 9, 1981

Re: No. 80-689 Widmar v. Vincent

Dear Lewis:

Thank you for responding to the note I sent you on
the bench asking whether you might see fit to change some
of your emphasis on "overbreadth." Your response that
you believe such an analysis to be the narrowest way of
disposing of the University's State Constitution claim
does not, at least at the present time, persuade me.
Because I am uneasy about any extension of the overbreadth
doctrine, I think for the present I will simply see how
the matter shakes down.

Sincerely,
A~

Justice Powell
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Washington, B. €. 205%3

CHAMBERS OF
JUSTICE LEWIS F POWELL. JR.

November 9, 1981

80-689 Widmar v. Vincent

Dear Bill, Harry and Sandra:

Both Bill Rehnguist and the Chief have been
concerned about what they perceive to be the "emphasis" in
Part 1III-B of my opinion on "overbreadth" analysis. Bill
has advised me today that at least for the present, he
cannot join the opinion.

I would like toc accommodate Bill and the Chlef.
Indeed, I may need one of them for a Court. I encloee a
draft of language to be added on p. 12, if this meets with
your approval.

I do not think this addition would affect in any
material way either the holding or basic analysis of the
opinion.

Sincerely,
Jugtice Brennan

Justice Blackmun
Justice O'Connor

1fp/sse



Proposed Substitute Language for the' Text in

Widmar v. Vincent, No. 80-689, beginning at the top of page 12:

The Missouri courts have not ruled whether a general policy
of accommodating student groups, applied egqually to those wishing
to gather to engade in religious and non-religious speech, would
offend the State Constitution.  We need not, however, determine
how the Missouri courts would decide this issue. It is also
unnecessary for us to decide whether, under the Supremacy Clause,
a state interest, derived from its own constitution, could ever
outweigh free speeech interests protected by the First Amendment.
We limit our holding to the case before us.

First Amendment rights are entitled to special
constitutional solicitude. Our cases reguire the most exacting
serutiny in casees in which a State undertakes to regulate speech

on the basis of its content. See, e.g9., Carey v. Brown, 447 U.S.

455 (1980); Police Dept. v. Moseley, 408 U.S8. 92 (1972). 1In this

constitutional cﬁntext, we are unable to recognize the State
Interest asserted here--an interest in achieving greater
separation of church and State than is already ensured under the
Establishment Clause of the Federal C0n5£itut10n—ﬂa5 sufficiently
"compelling”™ to justify content-based discrimination against

religious speech,
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80-689 Widmar v. Vincent

pDear Bill, Harry and Sandrazi

Both Bill Rehnquist and the Chief have been
concerned about what they perceive to be the "emphasis® in
Part III-B of my opinion on "overbreadth®™ analyeis., Bill
hag adviged me today that at least for the present, he
cannot join the opinion.

I would like to accommodate Bill and the Chief.
Indeed, 1 may need one of them for a Court. I enclose a
draft of language to be added on p. 12, if this meets with
your approval,.

I do not think this addition would affect in any
material way either the holding or basic analysis of the
opinion.

Sincerely,

Justice Brennan
Justice Blackmun
Justice O'Connor

1fp/ss



Supreme ourt of the Hinited Sinter
Wshington, B. €. 20543

SHAMBERS OF
JUSTICE SANDRA DaY Q'CONNCR

November 10, 1981

No. B80~-689 Widmar v. Vincent

Dear Lewis,

The proposed new language to be added on
page 12 of your draft in the referenced case meets with
my approval.

Sincerely,

S

Justice Powell

cc: Justice Brennan
Justice Blackmun



Suyreme Conrt of the Hnited Stutes
Waskington, B. §, 20533

CHAMBERE OF
JUBTICE THURGOOD MARSHALL

November 12, 1981

Re: No. 80-689 - Widmar v. Vincent

Dear Lewis:
Please join me.

Sincerely,

Justice Powell

cc: The Conference
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WIDA SALLY-POW
Add a new footnote 9A at the end of the first paragraph on

page B:

9A. It is, of course, sometimes necessary to

distinguish between "religious" and "non-religious"™ speech,

but not where the state has created a public forum for

general use. The dissent cites em Stone v, Graham,

e
U.S. , {(November 17, lgﬂﬂjy I%—*qﬁan example of this

distinction. The state had posted the Ten Commandments on
the walls of grade school classrooms, implying state
approval of the Commandments' religious basis. The
dissent's hypotheticals of "class|[es] entitled 'Sunday Mass!'
and 'The History of the Catholic Church'" are irrelevant to
this case. The dissent blurs the critical distinction

between a state university itself acting to further a



2.

religlon or its establishment, and the case before us where
the university itself - having establlished an open forum for
student groups - acts to deny speech therein by otherwise

gqualifled student religious groups.



Widmar RIDER

This is a proposed footnote 9A, to be added at the end of
the first paragraph on page 8. It is intended to answer the

second draft of Justice White's dissent,

We do not deny, as the dissent suggests we do, see dissenting
opinion, post, at 4-5, that these cases sometimes require the
State to distinguish between "religious" and "non-religious"
speech. Clearly we relied on such a distinction in last Term's

decision in Stone v. Graham, U.S5. {(November 17, 1980),

in which we held that the State could not post the Ten
Commandments on the wall of a gradeschool classroom. Because
such posting might imply state approval of the Commandments'
religious basis, the challenged policy cffended the Establishment
Clause. The dissent offers a contrary account of Stone. It
would apparently explain the declsion be reference to a
distinction between "religious speech"™ and "religious worship"--a
distinction that it terms necessary if the Court is not to
authorize the University to offer a class entitled "Sunday Mass."

See dissenting opinion, post, at 5. We find this distinction as

unnecessary as it is generally unhelpful, see note 7, supra. The

Establishment Clause would of course bar such a class if it



connoted state sponsorship of religion or otherwise implied

approval of the Mass's religious content. No distinction between
"speech" and "worship" is needed to explain why this is so. The
Establishment Clause bars state action--in the form of speech as
much as any other--that is intended to advance religion. It does

not require an inquiry into when speech constitutes worship.



The Establishment Clause requires the State to distinguish
between speech, undertaken or approved by the State, that
supports an Establishment of Religion and speech, undertaken
or approved by the Sta*e, that does not support an Establishment
of Religion. This distinction is required by the plain teztmx
of the Constitution. It is followed in our cases. The dissent
attempts to use this distinction, which is constitutionally
required, as mw the basis for a distinction between "religious
“speech'" and religiou&thﬂrshipT It is our position that this
latter distinction lacks a foundation in either the @cnstitutian

or in our cases, and that it is judicially unmanageable
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JUSTICE HARAY A BLACKMUN . November 16, 1981

Re: No. B0-689 - Widmar v. vincengff/f

Dear Lewis:

This is in response to your note of Wovember 9 with its pro-
posed draft of language to be added on page 12 of your opinion for
this case,

Thurgood has now joined you, so you have a Court. Of course,
if you can accommodate both Bill Rehnquist and the Chief, you will
have a larger Court,

I must confess, however, that your proposed new language
leaves me mildly uncomfortable. I suspect this is because it
serves to emphasize even more a difficulty I had with your
original opinion but which I did not exprese -~ that the opinion
never really acknowledges the existence of respondents' Free
Exercise interest. 1Its entire emphasis has been, and continues to
be, on Free Speech interests.

In an effort not to be merely obstructionist, I could go along
if the second paragraph of your proposed addition were changed to
read as follows:

On one hand, respondents' First Amendment rights are
entitled to special constitutional solicitude. Our cases
have required the most exacting scrutiny in cases in which
a Btate undertakes to regulate speech on the basis of its
content. See, Care v. Brown, 447 U.S8. 455 (1980);
Police Dept, v, Fnseley, 8 U.S. 92 (1972). On the other
hand, the State interest asserted here =-- in achieving
greater separation of church and State thansf%?ﬁf?é?ﬁi?pn-
sured under the Establishment Clause of th ederal Con-
on -- is inherently limited by the Free Exercise
In this constitutional context, we are unable

s y "compelling" to
justify content-based discrimination against respondents’
religious speech.

I would hope that this change would be acceptable to the Chief
and to Bill Rehnquist. If it is, you have a substantial Court.

Sincerely,

ustice Powell j¥f

cC Justice Brennan

Justice O'Connor —

anal Hhis Cage by the Free Speech Clawse

[ R |
O 5 el lr




Proposed Substitute Language for the Text in

Widmar v. Vincent, No. B0-689, beginning at the top of page 12:

The Missouri courts have not ruled whether a general policy
of accommodating student groups, applied equally to those wishing
to gather to engage in religious and non-religious speech, would
offend the State Constitution. We need not, however, ﬂeterm;ne
how the Missouri courts would decide this issue. It is also
unnecessary for us to decide whether, under the Supremacy Clause,
a state interest, derived from its own constitution, could ever

outweigh free speeech interests protected by the First Amendment.

We limit our holding to the case before us.

constitution gsolicitude, Our cases reguire the m exacting

scrutiny in cased in which a State undertakes regulate speech

on the basis of its“gontent. See, e.qg., rey v. Brown, 447 U.S.

455 (1980); Police Dept. 08 U.5. 92 (1972). In this

constitutional context, we a able to recognize the State

interest asserted here--a t in achiewving greater

separation of church d State than already ensured under the

Establishment C se of the Federal ConstMution--as sufficiently

"compellin to justify content-based discrim™ation against

relig
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TO: MR. JUSTICE POWELL
FROM: DICEK FALLON
RE: Widmar v. Vincent

Justice Blackmun has now offered a draft of "acceptable"
language for Part IIIB of the opinion (page 12). It is attached,
together with 2 copy of the language circulated by this Chambers.
I would recommend only twe small changes in Justice Blackmnu's
draft, both of which I have marked onto the attached copy. The
first reiterates the Free Speech element of the case in
conjunction with the Free Exercise reference that Justice
Blackmun requests. I think this change necessary to prevent the
opinion from becoming "schizophrenic." Written essentially on a

"free speech" basis, it can sensibly add, but not substitute, a

"free exercise”™ reference at the very end. The second suggested

change is entirely stylistic.

Also attached is a redrafted Rider, answering the dissent.
It is Intended for insertion at the end of the first paragraph on
page 8. This redrafted Rider essentially "tracks" what you

drafted in response to my original suggestion.
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Add a new footnote 9A at the end of the first paragraph on page

8:

9&. As the dissent argues, it is sometimes necessary to
distinguish between "religious" and "nonreligious" speech. See,

e.g., Stone v, Graham, U.S8. (November 17, 1980). But

our cases have never required the State to distinguish between
religious and nonreligious speech by private speakers in a public.
forum. The dissent's hypotheticals of classes entitled "Sunday
Mass" and "The History of the Catholic Church" are irrelevant to
this case. By relying on them, the dissent blurs the critical
distinction between a state university itself acting to further a
religion or its establishment, and the case before us, in which
the university has created a public forum for use by private

speakers.



Supreme Qonst of the Fuited Stutes
Mashington, B. €. 20543

CHAHBERE OF
JUSTICE HARRY A. BLACKMUN November 16, 1981

Be: No. 80-689 - Widmar v. Vincent

Dear Lewls:

This is in response to your note of November 9 with lts pro-
posed draft of language to be added on page 12 of your opinion for
this case.

Thurgood has now joined you, so you have a Court, Of course,
if you can accommodate both Bill Rehnguist and the Chief, you will
have a larger Court.

I must confess, however, that your proposed new language
leaves me mildly uncomfortable., I suspect this is because it
serves to emphasize even more a difficulty I had with your
original opinion but which I did not express -- that the opinion
never really acknowledges the existence of respondents' Free
Exercise interest. 1Its entire emphasis has been, and continues to
be, on Free Speech interests.

In an effort not to be merely obstructionist, I could go along

if the second paragraph of your proposed addition were changed to
read as follows:

On one hand, respondents' First Amendment rights are
entitled to special constitutional solicitude. Our cases
have required the most exacting scrutiny in cases in which
a State undertakes to regulate speech on the basis of its
content, See, e.q., Carey v. Brown, 447 U.S5. 455 (1980);
Police Dept. v. Moseley, ihﬂ U.5. 92 (1972). On the other

and, e State Interest asserted here -- in achieving
greater separation of church and State than is already en-

gured under the Establishment Clause of the Federal Con-
stitution -- is inherently limited by the Free Exercise

to recognize

justify content-based discrimination against respondents’
religlous apeech,

I would hope that thls change would be acceptable to the Chief
and to Bill Rehngquist. If it is, you have a substantial Court.

Sincerely,

Justice Powell J%y

cc: Justice Brennan




Supreme Gourt of tye Hrited Stutes
MWashington, B. €. 20543

CHAMBERS OF
THE CHIEF JUSTICE

November 16, 1981

Re: No. 80-689 - Widmar v. Vincent

Dear Lewls:

In light of the problems in the Princeton case, does
the second sentence, first full paragraph on page 5, need
something to '"'save' the Princeton point? You might wish
to add something like "with respect to persons having a right
to be on university premises,'" or words to that effect.

Regards,

Justice Powell



Supreme Gonrt of tye Hnited Stutes
MWashingten, B. §. 20543

CHAMBERE OF

JUSTICE Ww, J. BRENNAN, JR. November 17, 1981

RE: MNo. 80-689 Widmar v, Vincent

Dear Lewis:

1 have already joined you in the above and of course
continue to. May I suggest one thought about your recir-
culation of November 177 At page 12, fourth and third m
lines from the bottom, would you mind changing "inherently
1imited" to "limited here"?

_III".-#_-—

Sincerely,

;%L&

Justice Powell



Hovember 17 '] 1981

80-689 Widmar v. Vincent

Dear Chief and Bill:

I have tried, in my 3rd draft circulated herewith,
to meet your concerns with respect to reliance on
overbreadth, See page 12,

I have cleared the new language with several of
the Justices who had joined it earlier,

Sincerely,

The Chief Justice
Justice Rehnguist

1fp/ss
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Questf{on Presented

This case presents the question whether a University,
which has made its facilities available for the activities of
all other registered student groups, may close the facilities
to registered student groups wishing to engage in religious

worship and religicus discussion,

OS5 avabysrie in correc]. et avs egiatiny

prubdlic fovrmn wae af- crrus, S e, frmn



Analytical Approach of the Memorandum

Reversing the district court, tﬁe Eighth Circuit answered
this question in the negative. The University, it concluded,
could not justify its discriminatory treatment of religious
speech. The reasoning of the Court of Appeals impresses me as

-"'—'*'__“_-'_'M———'_h_-—__'____\___.-_\._bq___—__——-
thoroughly persuasive. For this reason, this memorandum is

L o

written in somewhat unusual form. In the first section I
summarize the court of appeals®' opinion. But I also also try
to clarify the court's implicit assumptions and to defend them
against alternative analytical approaches. This seemed to me
to be the approach most likely to avoid repetitiveness. The
second section of the memorandum is then devoted to
consideration of the arguments of the parties. Arguments are
first explored, then critiqued.

In view of the approach that I have taken, I should
describe at the outset the two ways in which this case can be
viewed.

(1) The Court of Appeals saw this as a "publi¢ forum"

case. The University had created a public forum. Having done
so, it could not exclude speech, based on its religious
content, without a compelling justification. The BState can
provide none on the facts of this case. For reasons that will
become c¢lear, I think that the facts make this the sounder
approach.

(2) The University sees this as a "Religion Clauses" case.
On one side lies the "Free Exercise"™ interest of the student

religious groups; on the other side lies the BState's



"Establishment Clause" interest in avoiding entanglement. IE
the case is seen this way, it is iﬁpﬂrtant that the students
could practice thelr religion elsewhere. The State's
"Establishment Clause™ interest may therefore be the more

weighty.

I. THE REASONING OF THE COURT OF APPEALS: EQUAL ACCESS TO A
PUBLIC FORUM

The Eighth Circuit reasoned from the premise that the
University of Missouri had created a limited public forum.
This may have been a wvoluntary step, which the University bore

1

no obligation to take, In taking it, however, the University

lIt is the University's policy to permit recognized
student groups to use the student center and certain other
facilities for their meetings, lectures, programs, and other
events. Each student is reguired to pay an activity fee--$41 per
semester during 1978-1979--to defray maintenance and janitorial
gosts., From 1973-1977, the appellant Cornerstone conducted
regular weekly meetings within University facilities. It was and
remains a registered student organization. In 1977, however, the
University halted Cornerstone's use of University buildings as
the site for its meetings. It did so pursuant to University &WK
Requlation 4.0314.0107, which provides in pertinent part: "No
Univeristy buildings or grounds (except chapels as herein
provided) may be used for purposes of religiocus wership or
religious teaching by either student or nonstudent groups." The
Regulation explained that "The general prohibition against use of
University buildings and grounds for religious worship or
religious teaching is a policy required, in the opinion of the
Board of Curators, by the Constltution and laws of the State.”

Without explanation of the constitutional justification for
the distinction, the Regulation continued that "No regulations
shall be interpreted to forbid the offereng of prayer or other
appropriate recognition of religion at public functions held in
University facilities." The next requlation provided that
"Regular chapels established on University grounds may be used
for religious services...." Reg. 4.0314.0108.




assumed the burden of justifying the exclusion of any

particular kind of speech. See, é.g., Carey v. Brown, 48

U.S5.L.W. 4756, 4758 (1980), guoting Police Dept. v. Mosley, 408

U.5. 92, 95-96 (1972} ("Once a forum is opened up to assembly
or speaking by some groups, government may not prohibit others
from assembling or speaking on the basis of what they intend to
say. Selective exclusions from a public forum may not be based
on content alone, and may not be justified by reference to

content alone."). There is no doubt that religicus speech is
: -

protected by the First Amendment.
'_'_'_"_"""'—-———-—-‘-'-__"‘-\' 3 i
In order to mark™ religious speech for exclusion, the

State must therefore advance some important if not compelling ?/ph’

interegt. See, e,g., Carey, supra, 48 U.5.L.W. at 4858 (only a

compelling interest could justify content=based distinction);

ﬂ//;ealy v. James, 408 U.S. 169, 184 (1972) ("heavy burden" rests

on college to justify denial of facilities to SD51.3

2The court cited Fowler v. Rhode Island, 345 U.S. 67
(1953) (city may not exclude certaln kinds of religious speech

from éts parks) and Murdock v. Pennsylvania, 319 U.S5. 105 (1943}.

This Aourt implicitly reiterated this principle only last Term.
SeeVHeffron v. International Society for Krishna Consciousness
Inc., 49 USLW 4762, 4764 (10861) ("The State does not dispute that b conrae
the oral and written dissemination of the Krishnas' religious R
views and doctrines ;{fﬁ?ﬁEEEEEH*E”‘EﬁE‘FT?!f‘ s
Amendment.") (citations oﬁTEEEHTT‘ﬂxﬂq_.*"*
i T

3justice White's propo=sed dissent from a denial of cert in
this case, in which you had planned to concur, argued that "no r
decision of this Court has explicitly determined that the
compelling state interest test, as opposed to some lesser
standard, is appropriate in a case involving competing First
Amendment values." The "competing wvalue"” that he had in mind was
the State's Interest in avoiding "entanglement" of the sort

contemplated by the Establishment clause. Strictly speaking,
Footnote continued on next page,
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Here the State claims a compelling interest in avolding

entnglement with religion. Provision of State facilities as a
e e e e et e e gy

place of worship, the State argues, would entall financial and

other support of religion. It was financial support of this

kind that the Court proscribed in Tilton wv. Richardson, 403

U.8. 672 (1971). Although the Tilton Court upheld financial
aid to a sectarian institution, the State argues that it was
careful to circumscribe the license that it granted. Congress
had provided that federally-subsidized buildings must not be
used for sectarian or religious worship for a period of 20
years. The Court held that this was not enough. "If, at the
end of 20 years, the building is, for example, converted into a
chapel or otherwise used to promote religious uses, the

original federal grant will in part have the [constituticonally
v

impermissible] effect of advancing religion." Tilton,

State argues, thus stands for the proposition that State funds

Justice White would appear to be correct that this Court has not
explicitly stated the standard to be applied. But it is not
apparent that this is a legally powerful fact.

Justice White's draft appeared to concede that the
university had created a public forum. See Draft Dissent at 3
n.2. And his opinion in Heffron, supra, cleariy recognized that
religiocus speech is entitled to First Amendment protection. This
seems to me to be conclusive, The cases establish that only a
compelling state interest will justify a content-basgd
restriction on free speech in a public forum. Cf.uHeffron, 49
USLW at 4764 ("A major criterion of a valied time, place, and
manner restriction is that the restriction 'may not be based upon
either the content or the subject matter of the speech.'"), If
so, the real question in the case is: At what point--if any--does
the State's interest in avoiding entanglement with religion
become sufficiently compelling to exclude religious speech from a
public forum?




may not be used to provide buildings for use by religious
organizations. |

The District Court had found Tilton to be controlling.
But the Eighth Circuit held that it was not. Tilton had
contemplated the possibility that a sectarian institution might
actually convert federally funded buildings into chapels or
otherwise stamp them with the imprimatur of religion. The case
had actually upheld the wvalidity of federal building grants,
subject only to the condition that the buildings not be used
primarily for religious worship. Tilton was therefore
significantly different on its facts. It did not control.

Not being governed by Tilton, the State assistance
contemplated in this case must be assessed under a settled
three-part test, reiterated by thls Court as recently as

Committee for Public Education and Religious Liberty v. Regan,

444 U.S. 646, 653 (1980), "First, the [governmental regulation]
must have a secular legislative purpose; second, its principal
or primary effect must be one that neither advances not
inhibits religion ***: finally, the [regulation] must not
foster 'an excessive government entanglement with religion.'"

Lemon v. Kurtzman, 403 U.S. 602, 612-613 (1971), quoting Walz

v. Tax Commission, 397 U.5. 664, 674 (1970).

In this case two prongs of the test were admittedly not
problematic. The district court had held that a policy
permitting religious speech in University facilities would (1)
have a neutral purpose and {3) would avoid "entanglement®™ with

religion. The district court had concluded, however, that such



a policy would fail the test's second prong: that it would (2)
have the "primary effect"™ of advancihg religion. The court of
appeals therefore addressed itself mainly to this prong of the

test. It reasoned as follows:

"We cannot agree,..that such a policy would have the

e e e
Cﬂg primary effect of advancing religion. Rather, it would have

—_—— fthEMhe University's admitted
‘féﬁﬁtpﬁﬂf\ secular purpose--to develop students' ‘'social and cultural
Wﬂ awareness as well as their intellectual curiosity.' It would
U“*b:&‘ﬂg.aaimply permit students to put their religious ideas and
f“aj— practices in competition with the ideas and practices of other
W"L’ roups, religlous or secular. It would no more commit the
University, its administration or its faculty to religious
r#4£k1 goals than they are now committed to the goals of the Students
for a Democratic Society, the Young Socialist Alliance, the

Young Democrats of the Women's Union,"
This paragraph ably summarizes the reasoning of the Eighth
Circuit., It alsc illuminates the Eighth Circuit's disagreement
with the district court; and it does much to clarify the
essential point of disagreement among the parties in this
Court. As framed by the Eighth Circuit, the question was one
of "equal access." The court had reasoned from the outset that

the University had created a public forum.? Under standard

e e s

dhis reasoning provides an implict answer to the argument
that the "primary effect"™ of opening the buildings would be to
advance religion. The "open forum"™ policy was adopted not to gM/
promote religion, but to encourage student fellowship and the —
Footnote continued on next page.



First Amendment analysis, the burden therefore rested on those
who wished to treat religious sﬁeech as constitutionally
exceptional.

The district court, by contrast, began from a "Religion
Clauses™ perspective. In its wiew, the case needed to be
analyzed as a conflict--requiring a balancing resclution--
between the competing interests of the Free Exercise and
Establishment Clauses., Expressed another way, the district
court assumed a special difficulty about providing facilities
to a religious group, and its analysis flowed from that worry.

In my judgment the Eighth Circuit adopted much the better
mode of analysis. In the first place, its analysis=--unlike
that of the district court--attaches significance tc the fact
that the State has created a public forum in which content

censorship is presumptively proscribed. When the case is

free exchange of ideas. It is the effect of this entire policy
that must be assessed, not the extension of this policy to
religious groups and speakers. Once the forum was opened, e
religious speakers could not be excluded due to the content of

their speech. But the primary effect of creating the forum was

not to omote religion, any more than it was to promote the
views oE other speakers who might utilize the forum that the

University provided.

Because a public forum already exists, this case is { 6*T1ﬁ“¢
fundamentally uEITEE‘EfEﬁEﬁH‘?T“EUIrH—Hr‘Educatian, 635 F.2d 971 et

(CA2 1980) and other cases in which schools have denied the =
requests of student groups to provide a forum in order to permit Jﬁﬁ#ﬁé”iﬁﬁ
them to practice their rights under the Free Exercise clause. df?'eiﬁf
That is a different case--the one imagined by Justice White in

which the Establishment and Free Exercise clauses are arguably Fa»%ﬁﬂébf

brought into direct conflict. Here, no sgecialigrivile%as are ﬁb**“{h-

sought for religious speakers under the Free Exercise clause.
T um gious speakers may not be denied that
which is already available to speakers of all other kinds,
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analyzed as a conflict of Free Exercise and Establishment
concerns, the segaraté First Amendment concern for avoidance of
content-based restrictions simply fglla out of the picture.

Yet this factor |i=s Erucial; as can be seen from a
comparison with some of the cases to which this one (Widmar)
has been analogized. For example, in his proposed dissent from
a denial of cert, Justice White argued that "lower state and
federal courts have reached divergent results involving similar
claims by religious groups against state rules involving
educational institutions.™ He cited Brandon v. Board of

Education, supra, and Hunt v. Board of Education, 321 F. Supp.

béi;jt;w;:diigj {(SD W. Va. 1971) as cases in which courts had upheld

lifgchunla‘ refusals to permit the use of public school facilities

religious purposes, But those cases--in which students

laimed a Free Exercise right to have the school open its

facilities to them, though not necessarily to other groups--are

significantly different from this one. In Brandon and Hunt the

- T — e L

schools had not created public forums. The schools had not
chosen to provide their facilitles to independently organized
student groups. Agalnst this background, the students asked
the schools to take an affirmative step on behalf of their
organizations alone. When such a demand is made--and justified
by an appeal to Free Exercise rights--a tension with
Establishment concerns does arise. Religious speakers ask
gspecial benefits from the State, so¢ that they can practice
their religion. But that is not this case. As Judge Kaufman

recognized in his opinion in Brandon, 6325 F.2d at 980, the
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student religiocus group here sought merely to share in the
benefits accorded to all other student groups--to aveld
discrimination based on what they wished to say at their
meetings, Judge Kaufman thus had no difficulty in reconciling
his Brandon decision with the result in this case: "The
facllities of a university bhave ... have been 1dentifed as a
'public forum,' where religious speech and association cannot
be prohibited." 1id. That was not so in the case of the high
school classroom, and the difference was dispositive.

There is a second reason why the "public forum™ analysis
it =y e —

should be preferred to the "Religion Clauses" approach of the
—-_..-—-—'-"'—'—-—'_"-\-1._______

district court. Unless 1t is assumed prima facie that

religious groups and rellgious speech are entitled to the same
protection as other speech, every government action that
affects a religious organization--no matter how remotely--must
be suspect under the Establishment Clause. Consider the

example of a public park, in which sundry orators routinely
- e —

speak from the stumps of State-owned trees. Could the State
exclude only those speakers who wished to speak on religious
topics? Indeed, must it do so, under the Establishment Clause?

If the burden is to justify a policy of allowing
religious speakers=-=-if the assumed norm is one in which the
right to speak belongs to everyone but religious speakers-- it
is clear that the effect of extending the policy to include
religious speech will always be to advance religion. This is
why Professor Tribe describes as "metaphysical" the effort to

distinguish and apply the "primary effect," see Regan, suprca,




44 U.8. at 653 and the "direct and immediate effect" standard

of Committee for Public Education v. Nyquist, 413 U.S. 756, 783

n.39 (1973). See L. Tribe, American Constitutional Law 840

(1978). Yet wvirtually no one--apparently not even the

L

University of Missouri--would defend the constitutionality of

— —_—

excluding religious speech from the streets and parks.
In Widmar, £for example, the University struggles to

distinguish O'Hair v. Andrus, 613 F.2d 931 {CADC 1979). In that

case the court considered a challenge to the use of the
National Mall for the celebration of Mass by Pope John Paul II.
Noting that the Free Exercise Clause actually compels
"government to make some accomeodation to religiocus realities
and needs," Judge Leventhal's thoughtful Dpiﬂ}on held that

"—-—._.-——-—-——"\H_____
"equal access to a public facility generally open to the

public™ represented the only workable principle. Id. at 935.
In attempting to distinguish O'Hair, the University attaches
constitutional relevance to the distinction between a public
park and a public building. It is true that there may
sometimes be differences between a public building and the
public streets and parks. These outdoor facilities have
"immemorially been held in trust for use by the public and ...
have been used for purposes of assembly, communicating thoughts
between citizens, and discussing public gquestions." BHeffron,
supra, 49 USLW at 4765, quoting Hague v, CIO, 307 U.S. 496, 515
{1939). But restrictions based on the nature of the public

forum have traditionally rested on the "State's interest in

protecting the safety and convenience of persons using a public

Rt
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forum," Heffron, supra, 49 USLW at 4765, not on an interest in

censoring the content of what is said, see Carey, supra, 48

USIW at 95-96 ("Once a forum is opened up to assembly or
speaking by some groups, government may not prohibit others
from assembling or speaking on the basis fo what they intend to
say. Selective exclusions from a public forum may not be based
on content alone, and they may not be justified by reference to
content alnne.“}.5

Based on the foregoing arguments, I would conclude that
the provision of equal access to religious speakers--at least
in the absence of powerful evidence of State intent to advance
religion--does not offend the Establishment Clause. The
Establishment Clause thus fails to justify the claim of a
compelling constitutional jinterest in denying this benefit--
which is available to all others--to those who would use it for

religious speech.E

SThe University also seems to advance a second argument

for distinguishing between public parks on the one hand and
public buildings on the cother. The use of a building 1s
different, the University says, because of the greater financial

This too is unpersuasive. It may generally cost more to

provide access to a bullding than access to parkland, but this is
only a contingent accident. 1In O'Hair the government spent more
than $128,000 for services rendered out-of-doors during the papal

6cf, Heffron, supra ("These nonreligious organizations

seeking support for their activities are entitled to rights equal
to those of religious groups to enter a public forum and spread
their views ....If Rule 6.05 is an invalid restriction on the
activities of [the Krishnas], it is no more valld with respect to
the other social, political or charitable organizations....").
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Three other arguments £for upholding the University's
e ——

restrictive rule are not treated sc well in the opinion of the
-u.__—_._....__--—-"'-—h‘

Eighth Circuit. Nonetheless, they merit serious discussion.

!Jdﬁpwjﬂigﬁq Pirst, the University argues that the tradition of
' academic freedom entitles it to special latitude in
e e —— s el

o

Pad

W‘r

M

establishing EEE_EEEJ5“1ES- Further, this Court has noted that

ok
impressionable minds should not be encouraged to see the

State's imprimatur on religious activities. See, e.g., Roemer

v. Board of Public Works, 426 U.S. 736, 750, 764 (1976). But

these arguments are two-edged in the context of this case. It
is the University's mission to provide a free market of ideas,
in which all points of view are included. If there is anywhere
where content-censorship is abhorrent, it is in the context of
a University. This is also an answer to the concern about the
State's imprimatur. College students are presumably mature
enough to benefit from exposure to a broad range of I1deas.
Unlike children in primary and even secondary schools, they
should be able to see that the University does not sanction the
ideas of all those who use its facilities--not those of a
religious group any more than those of the SDS.

The second argument is based on State law. Dissenting

—

from a denial of a petition for rehearing en banc, two judges

arqued that the Missouri State Constitution created a
compelling interest in denying State support to religious
speech. The Missouri constitution provides that "no money
shall ever be taken from the public treasury, directly or

indirectly, in ald of any church, sect or denomination." Art.
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I, § 7. According to the dissenting opinion, "The Missouri
courts have 1long interpreted these provisions to be more
restrictive than the first amendment to the United States
constitution in prohibiting expenditures of public funds in a
manner tending to erode an absolute separation of church and
state." Moreover, the challenged University regulation stated
in terms that "The general prohibition against wuse of
University buildings and grounds for religious worship or
religious teaching is a policy required, in the opinion of the
Board of Curators, by the Constitution and laws of the
State...."

There are various difficulties in evaluating this
argument, First, it is far from clear how the Missouri courts
would apply the Missouri constitution in this case. The State
itself is not a party to the case; the Attorney General has not
filed an amicus brief. Moreover, the Missouri Supreme
Court's most recent relevant decision upheld a program of
tuition grants to students attending private colleges,
including those with sectarian affiliations. American

University v. Rogers, 538 S.w.2d 711, cert, denied, 429 U.S.

1029 (1976). Based on this opinion, it is at least uncertain
that an "egual access" policy would offend the state
constitution. On the other hand, the Rogers opinion rests
heavily on the notion that the grants go to the students, not
the colleges. And it also argues for deference to the

legislature, while reaffirming earlier opinions that do strike
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down legislation that would not offend the federal
constitution.

Leaving the question of what the law of Missouri is, there
is a related gquestion whether a Missouri policy of separation,
stricter than the federal constitutional requirement, could
gualify as a compelling state interest in a constitutional

balancing test. 1In Leutkemeyer, et al. v. Kaufmann, et al, 364

F.Supp. 376, 386 (W.D. Mo. 1973), aff'd, 419 U.S. 888 (1974),
the district court held that it could, but only in certain
instances. The Bighth Circuit treated these concerns only in a
footnote, No. 7, which must be regarded as ambiguous. But the
footnote appears to hold that the State interest in separation
is not compelling in the factual setting of this case, and that
it does not seem to have been regarded as compelling even by
the University itself. As the court noted, "The regulation at
issue specifically states that the ban on the use of University
facilitles for religious worship or teaching is not to be
interpreted 'to forbid the offerlng of prayer or other
appropriate recognition at public functions held in University
facilities.'™ A further University regqulation provides that
"Regular chapels established on University grounds may be used
for religious services but not for regular recurring services
of any groups. Special rules and procedures shall be
established for each such chapel by the Chancellor."

These regulations belie the claim that the University sees

5y R
a compelling State interest in maintaining the kind of "strict”

separation of church and State that it purports to defend in
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this Court, Cf. Carey, supra, 48 U.S5.L.W, at 4758 |(statute's

over-inclusiveness and under-inclusiveness undermines claim
that it can be justified by reference to asserted State
interest), Under the circumstances, it seems preferable to

avoid the hard gquestions of Missouri and federal constitutional

oy

law that would otherwise arise. Accordingly, I would hold that

=

the regulation in issue is underinclusive; that 1t does not
e e e et

effectively serve the alleged State interest in rigid

gseparation of church and state; and that it therefore cannot be

justified on that basis.

Alternatively, I belleve that the issue could be met as
follows: It is at least unclear that the Missouri Supreme
Court would hold that the state constitution forbids the
extension of equal protection to religlous teaching and
worship. ©Even if it did, the state interest would not be

compelling in this case. The extent of state support would be

de minimis; there would be no "entanglement"; there would be no
imprimatur of State approval here--or at any rate substantially
less than than occurs through the maintenance of University
chapels and the saying of prayers at public ceremonies.

gﬁ&pta’; The other argument deserving consideration would attempt

tﬂ;:;;;ﬁ*ggdt;stinguilh between religious speech and religious worship.’

?Judge Kauffman invoked this distinction in his opinion in
Brandon, supra. Specifically, he suggested that it was
constitutionally significant that the high school students sought

?} use of a classroom for purposes of religious worship, rather than
- sgpeech about religious topics. See 635 F.2d at 978.
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(The University regulation here at issue purported to exclude
"religious worship or religious teaching.") On this view,
religious "speech" would enjoy traditional First Amendment
protection; religious worship could be excluded under the
Establishment Clause. This distinction possesses some
intuitive plausibility. On the surface, it might appear to
express both the constitutional respect for speech and the
constitutional wariness of entanglement with particular forms
of worship. But such a distinction would involve the
government In the task of defining what was and was not
"worship,."® “The administration of such a test would [itself])
impermisibly entangle government and religion."™ O'Hair v.

Andrus, supra, 613 F.2d at 936. This proposed solution thus

fails. Surely the Constitution does not require the State to
make choices that entangle it with religion in this way.

I1I1I. OTHER ARGUMENTS: THE BRIEFS
A. Petitioners

1. Arguments

81n Fowler v. Rhode Island, 345 U.8. 67, 70 (1953), the
Court struck down an ordinance that would have required a
distinction between religious services that were and those that
were not permissible in a public park. The Court held:

"It is no business of courts to say that what is a religious
practice or activity for one group is not religion under the
protection of the First Amendment....To call the words which one
minister speaks to his congregation a sermon, immune from
regulation, and the words of another minister an address, subject
to regultion, is merely an indirect way of preferring one
religion over another.”
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Appearing in this Court as the petitioner, the University
of Missourl contends most adamantly that permitting
religious use of Univeristy facilities would have the "primary
effect" of advancing religion. The "primary effect" test, it
says, £forbids any governmental action with a "substantial
religious impact." Brief at 17. Here it sees such an impact
arising through financial support and an "aura of implied
approval,"

Petitioners also advance a subtle and sophisticated
. — e —— et

~Argument that the constitution does not recognize the complex

o

[e— )

= - B e
concept of "relligious speech." The constitution, they assert,
P R

recognizes "speech" :;;_-1t recognizes “religion." But
constitutional concerns implicating religion must be assessed
in the context of the "Establishment Clause."™ It is important
to begin any analysis from this perspective. It 1ls mistaken to
begin with a free-speech, public-forum model, in which
distinctions based on content bear a heavy burden of
justification. To do so inevitably assigns the "Establishment
Clause” a secondary importance, where the constitution Intended
it at least to have parity.

Petitioners also claim that Missourl has a special state
interest in barring public expenditures for the benefit of
religion. They argue, finally, that the University is not a
traditional public forum; application of that concept is
therefore inappropriate.

A strong amicus brief by the B'Nai B'rith in essence

reasserts the claim that "religious speech" 1s not "speech" in

L
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the usual sense. Government interaction with religion falls
into three categories: the proscribed, the mandated, and the

permissible. See Walz v. Tax Commission, 397 U.S. 664 (1970).

Here, no one's rights to the free exercise of religion have
been violated. The claim, instead, is that the government is
obliged to take affirmative steps in the aid of religion. (It
is assumed throughout that no free-speech right of equal access
to a public forum is implicated; this is another way of saying
that "speech" and "religion" are separate constitutional
concepts,.) Analysis can stop at this point. No affirmative
reason exists why aid must be provided. Even assuming that some
reason does exist, the State's interest in maintaining
separation would override {t.

The American Jewish Congress also argues that this is

- ———
essentially “an "Establishment Clause" case. The First

Amendement requires a distinction between sectarian and non-
sectarian speech. Free speech doctrines do not apply to the

former in the way that they do to the latter,

2. Analysis
Petitioners' most powerful argument is, in essence, that
e S T r—
"religious speech" is not "speech." 1In justification they
— R —_— - —

point to the structure of the constitution, which at least in
some sections--notably the Establishment Clause--treats
religion as a concern distinct from others. To regard
"religious speech" as "speech," they reason, is to ignore this

implicit distinction; worse, it 1is to risk the very
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entanglement with religion that the Establishment Clause was
intended to prevent.
There are two objections to this argument. The first is
e e S

linguistic: It is odd  not to treat "religicus speech" as

e e .
"speech."CEELuld a municipality forbid prayver in a public park?

é)Could it ban conversations about religious subjects? Perhaps

under some circumstances it could. If so, however, it should
surely have to meet a heavy burden of justification, not merely
explain that it was withholding support for religion.

The second objection is practical. Government could not

[ e T

make the distinction between "religious s ch®™ and "non-
o DO S

religious speech"™ without involving itself deeply in religious

guestions. Tﬁ;re would be repeated arguments over definitions.
The 1line suggested would therefore 1lead to Increased
entanglement in religion-~the Very result that the
Establishment Clause was meant to foreclose.

B. Respondents

s Arg uments

Respondents argue that the government cannot regulate
speech on the basis of content. Equality of access to a public
forum does not violate the Establishment Clause. The State
does not place its imprimatur on religious speech in a public
forum. It fosters a climate of lively intellectual exchange,
in which the State has a neutral interest.

Amici argue that the University is inherently infused with
First Amendment concerns about the vitality of free exchange in

ideas. The State interest in limiting speech is virtually
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nonexistent there, This case is unlike cases in which the
State has exposed elementary school c¢hildren to religious
matter., The State imprimatur is absent here; the elements of
voluntarism and maturity are greater. Many of the classic free
speech and public forum cases have involved religious
expression., Maintenance of an open and accessible public forum
is not an establishment of religion.

The regents of the University of California note that
they, and presumably many other college administrations, cpen
their buildings equally to religious and non-religious speech.
They argue that their policy does not offend the Establishment
Clause.

2. Analysis

Respondents and amici characterize this as a free-speech,
public-forum case. Petiticners see it as essentially an
Establishment Clause case. This brings the University of
California regents to view thls Court as facing a choice

between the two., For the reasons stated above, I would analyze

‘\

this case within a Bublic—fnrun model, It should be pointed
out, however, that different cases would call for different
analyses, The State is under no obligation to create a public
forum. It need not open every public building to public use,
When it moves, however, it must move even-handedly. Absent

weighty justification, the State may not differentiate among

speeches or speakers on the basis of content.

III. SUMMARY
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1. This case is different from one in which religious
speakers ask the State to provide them with special benefits
needed if they are to "exercise" their religion. The question
here involves discrimination against religious speech. Having
voluntarily created a public forum, the University of Missouri
could not exclude religious speech without demonstrating a
compelling justification for its attempt at content regulation.

2, The Establishment Clause does not forbid the State to
grant religlous speakers equal access to a public forum. It
therefore fails to provide a justification for the University's
regulation.

3. The State's interest in avoiding entanglement, which
is broadly defined by the State constitution also, also fails
to justify the regulation attempted here. The regulation was
impermissibly underinclusive: the University permits prayers at
its public functions and it maintains chapels for use by

religious congregations.

4, The decision of the Court of Appeals should therefore

be affirmed, 4 &1""‘, o
L n“‘ﬁ::l‘bir{

24
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CHAMBERS DRAFT
SUPREME COURT OF THE UNITED STATES

No, B0-889

GARY E. WIDMAR, ET AL., PETITIONERS ». CLARK
VINCENT, ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE EIGHTH CIRCUIT

JUSTICE POWELL delivered the opinion of the court.

This case presents the question whether a state university,
which makes its facilities generally available for the activities
of registered student groups, may close its facilities to a reg-
istered student group desiring to use the facilities for reli-
gious worship and religious discussion.

I

It is the stated policy of the University of Missouri at Kan-
sas City' to encourage the activities of student organiza-
tions. The University officially recognizes over 100 student
groups. It routinely provides University facilities for the
meetings of registered organizations. Students pay an ac-
tivity fee of $41 per semester (1978-1979) to help defray the
costs to the University.

From 1973 until 1977 a registered religious group named
Cornerstone regularly sought and received permission to
conduct its meetings in University facilities.” [n 1977, how-

The University of Missouri at Kansas City (UMEC) is one of four cam-
puses of the University of Missour{, an institution of the State of Missouri,
*Cornerstone is an organization of evangelical Christian students from
various denominational backgrounds. Aceording to an affidavit filed in
1977, “perhaps twenty students . . . participate actively in Cornerstone
angd form the backbone of the campus organization.” Affidavit of Florian
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ever, the University informed the group that it could ne
longer meet in University buildings. The exclusion was
based on a regulation, adepted by the Board of Curators in
1972, that prohibits the use of University buildings or
grounds “for purposes of religious worship or religious
teaching.”*

Eleven University students, all members of Cornerstone,
brought suit to challenge the regulation in Federal Distriet

Chesa (Sept. 29, 1877), guoted in Chess v. Widmar, 480 F. Supp. 807, 811
(WD Mg 1878). Cornerstone held its on-campus meetings in classrooms
and in the student ¢enter. Theae meeting were open to the public and at-
tracted up to 125 stiudents, A typical Cornerstone meeting ineluded
prayer, hymns, Bible commentary, and dizeyseion of veligione views and
axperiencas,

*The pertinent reguiations provide as followe;
¥4.0314.0107 No University buildings or grounds (except chapels as
herein provided) may be used for purposes of religious worship or religious
tepching by either student or nonstudent groups. . .. The general prohi-
bition againet use of University bulldings and grounds for religious woralip
or religious teaching i3 a policy required, in the opinion of The Board of
Curators, by the Constitution and laws of the State and is not open to any
other construction. No regulations shall be interpreted to forbid the offer-
g of prayer or other appropriste recognition of religion at publie functions
held in University facilities. . . .
“4.0814.0108 Regular chapels established on University grounds may be
used for religlons services but not for recurring services of any groups.
Special rules and proeedures shell be established for each chapel by the
Chancellor. It i specifically directed that no advantage shail be given to
any religions groop.”

. There ig no chapel on the campus of the University of Missouri at Kansas

City. The nearest University chapel is at the Columbia campus, approxi-
mately 125 miles east of TMEC,

Befure 1977 University officials were ungware of the religious character
of Cormerstone's meetings. The Diatriet Court found that University offi-
elale had never “avthorized & student orgenization te utilize & University
facility for a meeting when they had full knowledge that the purposes of
the meeting includefd] religious worship or religious teaching.” Chass v.
Widmar, supra, at 910
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Court for the Western Distriet of Missouri.* They alleged
that the University's discrimination against religious activity
and discussion violated their rights to free exercise of reli-
gion, equal protection, and freedom of speech under the First
and Fourteenth Amendments to the Constitution of the
United States,

Upon cross motions for summary judgment, the Distriet
Court upheld the challenged regulation. Chess v, Widmar,
480 F. Supp. 907 (WD Mo. 1879). It found the regulation not
only justified, but required, by the Establishment Clause of
the Federal Constitution. [Id., at 916. Under Tilton v.
Richardson, 408 U. 8. 672 (1971), the court reasoned, the
State could not provide facilities for religious use without giv-
ing prohibited support to an institution of religion. Id., at
915-916. The District Court rejected the argument that the
University could not diseriminate against religious speech on
the basis of its content. It found religious speech entitled to
less protection than other types of expression. Id., at 918.

The Court of Appeals for the Eighth Circuit reversed.
Chess v. Widmar, 6356 F. 2d 1310 (CA8 1980). Rejecting the
analysis of the District Court, it viewed the University regu-
lation as a content-based discrimination against religious
speech, for which it could find no compelling justification. Id.,
at 1315-1320. The Establishment Clause does not bar a pol-
icy of equal access, in which facilities are open to groups and
speakers of all kinds. According to the Court of Appeals,
the “primary effect” of such a policy would not be to advance
religion, but rather to further the neutral purpose of develop-
ing students’ “‘social and cultural awareness as well as [their]

‘Clark Vincent, the respondent, and Florian Chess, the named plaintiff
in the sction in the District Court, were smong the students who initisted
the action on Oetober 12, 1977. Named as defendants were tha petitioner
Gary Widmar, the Dean of Students st UMKC, and the University’s Board
of Curators.,
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intellectual curiosity.’” Id., at 1317 (quoting from the Uni-
versity bulletin's description of the student activities pro-
gram, reprinted in id., at 1312, n. 1).

Essentially for the reasons stated by the Court of Appeals,
we now affirm,

II

Through its policy of accommeodating the meetings of regis-
tered student groups, the University has created for its stu-
dents a quasi-public forum.® Having done so, the Univer-
sity assumed an obligation to justify its discriminations and
exclusions under applicable constitutional norms. The Con-
stitution forbids a State to enforce certain exclusions from a
public forum, even if it was not required to create the forum
in the first place. See, e. g., City of Madision Joint School
Drstrict v. Wisconsin Public Employment Relations
Comm'n, 426 U, 8. 167, 175 and n. 8. (1976) (although a State
may conduct business in private session, “where the State
has opened a forum for direct citizen involvement,” exclu-
sions bear & heavy burden of justification); Southeastern Pro-
mations, Ltd. v. Conrad, 420 U. 8. 546, 555-559 (1975) (be-
cause municipal theater was a public forum, city could not
exclude a production without satisfying constitutional safe-
guards applicable to prior restraints).

The University’s institutional mission, which it deseribes
as providing a “secular education” to ita students, Brief for

*The concept of a “public forum" rests on the recognition, first ex-
pressed in Hague v, CIO, 307 U, 8, 494, 515 (1938}, that
“Wherever the title of streets and parks may rest, they have immemorially
been held in trust for the use of the public and time out of mind, have been
used for purposes of assembly, communieating thoughts between citizens,
and discussing public questions. Such use of the streets and public places
has from ancient times, been a part of the privileges, immunities, rights,
and liberties of citizens,”
See also Police Dept. v. Mosley, 408 T, 3. 92 (1872); Cox v. Lowisiona, 378
U. &, 536 (1965).
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Petitioners 44, does not exempt its actions from constitu-
tional scrutiny.! Our cases leave no doubt that the First
Amendment rights of speech and association reach state uni-
versity campuses with undiminished force. See, e. g., Healy
v. James, 408 U. S, 169, 180 (1972); Tinker v, Des Moines
Independent School District, 393 U. S. 503, 506 (1969); Shel-
ton v. Tucker, 364 U, 8. 479, 487 (1960).

Here the University of Missouri has discriminated against
groups and speakers based on their desire to engage in reli-
gious worship and discussion. These are forms of speech
and association protected by the First Amendment. See,
e. ., Heffron v. International Soc'y for Krishna Conscious-
ness, Inc., 101 8. Ct. 2569 (1981); Niemotko v. Maryland,
340 U, 8. 268 (1951); Saia v. New York, 334 U. S. 558 (1948).

*This Court has recognized that the eampus of a public university pos-
sesdes many of the characteristica of a public forum. “The college class-
room with its surrounding environs i& peculiarly ‘the marketplace of
ideas."” Healy v. Jomes, 408 U. 8. 169, 180 (1972). Moreover, the ca-
pacity of a group or individual “to participate in the intellectual give and
take of campus debate . . . [would be] limited by denial of access to the eus-
tomary media for communicating with the administration, faculty mem-
bers, and other students.” [fd., at 181-182. We have therefore held that
students enjoy First Amendment rights of speech and association on the
campus, and that the “denial [to particular groups] of use of campus facili-
ties for meetings and other appropriate purposes” must be subjected to the
level of serutiny appropriate to any form of prior restraint, JId., at 181,
184.

On the other hand, First Amendment righte must of course be analyzed
“in light of the special characteristics of the school environment.” Tin-
ker v, Des Moines Independent School District, 393 U. 8. 503, 506 (1989),
A university differs in significant respects from publie forums such as
streets or parks or even municipal theaters, A university's mission is edu-
cation, and decisions of this Court have never denied its authority to im-
pose reasonable regulations compatible with that mission upon the use of
its campus and facilities. We have not heid, for example, that a campus
must make all of its facilities equally available to students and nonstudents
allke, or that a university must grant free access to all of its grounds or
huildings.
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In order to justify diseriminatory exelusion from a public
forum based on the religious content of a group’s intended
speech, the University must therefore satisfy the standard of
review appropriate to content-based exclusions. It must
show that its regulation is necessary to serve a compelling
state interest and that it is narrowly drawn to achieve that
end. See Carey v. Brown, 447 U. 8. 455, 461, 464465
(1980)."

III

In this case the University claims a compelling interest in
maintaining strict separation of church and State. [t derives
this interest from the “Establishment Clauses” of both the
Federal and Missouri Constitutions.

A

The University first argues that it cannot offer its facilities
to religious groups and speakers on the terms available to
other groups without violating the Establishment Clause of
the Constitution of the United States,® We agree that the
University has a compelling interest in complying with its
constitutional obligations. But we disagree with its conclu-
sion that an “equal access” policy would be incompatible with
this Court’'s Establishment Clause cases. Those cases hold
that a policy will not offend the Establishment Clause if it can

"See also Healy v, James, 408 U, S, 169, 184 (1972):

“It is to be remembered that the effect of the College's denial of recognition
was a form of prior restraint, denying to petitioners’ organization the range
of associational activities deseribed above. While a college hag a legiti-
mate interest in preventing disruption on the eampus, whieh . . . may jus-
tify such restraint, a ‘heavy burden’ rests on the college to demonstrate the
appropristeness of that action.”

**Congreas shall make no law respecting an estsblishment of religlon,
..." U. S Const., Amdt. 1. The Establishment Clause has been made
spplicsble to the States through the Fourteenth Amendment. See
Cantwell v. Connecticut, 310 U. 3. 286, 303 (1840},
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pass a three-pronged test: “First, the [governmental policy]
must have a secular legislative purpose; second, its prineipal
or pritnary effect must be one that neither advances nor in-
hibits religion . . .; finally, the [policy] must not foster ‘an ex-
cessive government entanglement with religion.’” Lemon
v, Kurtzman, 403 U. 8, 602, 612-613 (1971). See alzo Com-
wmittee for Publie Education v. Nyquist, 413 U. S, 756, 773
(1973).

In this case two prongs of the test are clearly met. Both
the District Court and the Court of Appeals held that an
open-forum policy, including nondiserimination against reli-
gious speech, would have a secular purpose’ and would avoid
entanglement with religion.® But the Distriet Court con-

*The University's secular purpose i to provide a forum in which stu-
dente can exchange ideas. [t does not undermine this purpose that some
groups will use the forum to engage in religicus speech. We do not under-
stand petitloners to argue that a State could—much less that it must—ex-
clude religious speech from the streets or from the parks that it maintaina
as public forums. Yet the State's purpose remains as secular when the
forum is a room within a government building, see City of Madison Joint
School District v, Wisconsin Public Employment Relations Comm'n, 428
U. 8. 167 (1976) (meeting room); Southeastern Promotions, Lid. v. Con-
rad, 420 U. 8. 546 (1976) (municipal theatre), as when it involves the
atreets or the parks, see FPolice Department v. Mosley, 408 1]. 3. 82 (1972)
(outdoor picketing); Hague v. CI0, 307 U, B, 496 (183%) (strests and other
public places).

This case is therefore quite different from those in which this Court has
invalidated statutes permitting schoal facilities to be used for instruction
by religious groups, but not by others, Sea MeCollum v. Board of Educa-
tion, 332 1. 8. 203 (1948). The Establishment Clause does not require,
but actually forbids, State hostility toward religion. See Zorack v.
Claneon, 343 U, 5, 306, 312 (1862),

"We agree with the Court of Appeals that the University would risk
greater “entanglement” by attempting to enforce its exclusion of “religious
worship and religious speech.” See Chess v. Widmar, supra, at 1318
Initially, the University would need to determine which words and
activites fall within “religious worship and religions teaching.” This alone
could prove “an impossible task in an age where many and various beliefs



0$0689—DICK-28-0CT-81

B0-689—OPINION
] WIDMAR v. VINCENT

cluded, and the Univergity argues here, that allowing reli-
gious groups to share the limited public forum would have the
“primary effect” of advancing religion."

The University's argument misconceives the nature of this
case. The question is not whether the creation of a religious
forum would violate the Establishment Clause.* The Uni-

meet the eonstitutional definition of religion.” O'Hair v. Andrus, 613 F.
2d 931, 936 (CADC 1979) {footnote omitted); see L. Tribe, American Con-
stitutional Law § 14-16 (1978). There would alzo be a continuing need to
moenitor group meetings to ensure compliance with the rule.

' In finding that an “equal aceess” policy would have the primary effact
of advancing religion, the District Court relied primarily on the decision of
this Court in Tilton v. Rickardsen, 403 U, 8, 672 (1971). In Tilton this
Court upheld the grant of federal financial assistance to sectarian colleges
for secular purposes. Although Congress had provided that federally sub-
sidized buildings could not be used for sectarian or religions worship for 20
years, the Court considered this restriction insufficient: “If, at the end of
2(t years, the building is, for example, converted into a chapel or otherwise
used to promote religious interests the original federal grant will in part
have the [constitutionaily impermissible] effect of advancing religion.”
Id., at 633, From this statement the District Court derived the proposi-
tion that State funds may not be used to provide or maintain buildings used
by religious organizations.

We do not believe that Tilton can be read so broadly. In Tilton the
Court was concerned that a sectarian institution might convert federally
funded buildings to religious nses or otherwise stamp them with the im-
primatur of religion. But nothing in Tiiton suggested a limitation on the
State's capacity to maintain forums equally open to religious and other dis-
cuseions. Cases before and after Tilton have ackmowledged the right of
religious speakers to use public forums on equal terms with others. See,
e.g., Heffron v. International Soc’y for Krishna Conaciousness, Ine., 101
3. Ct. 2659 (1981); Saia v. New York, 334 U. S. 558 (1948).

¥ This case is different from the cases in which religious groupa claim
that the denial of facilities not available to other groups deprives them of
their rights under the Free Exercise Clause. See Brandon v. Board of
Educ., 635 F. 2d 971, 975-976 (CA2 1380), cert. pending, No. 80-13%6;
Hunt v, Board of Education, 321 F. Supp, 1263, 1266 (SD W, Va. 1971),
Here, the University's forum is already available to other groups, and re-
spondents’ elaim to use that forum does not—as in Brandon or Hunt—rest
solely on rights claimed under the Free Exercise Clause. Respondents'
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versity has opened its facilities to student groups, and the
question is whether it can now exclude groups because of the
content of their speech. See Healy v. James, 408 U, 8, 169
(1972). In this context we are unpersuaded that the primary
effect of the public forum, open to all forms of discourse,
would be to advance religion.

We are not oblivious to the range of an open forum's likely
effects. It is possible—perhaps even foreseeable—that reli-
gious groups will benefit from access to University facilities,
But this Court has explained that a religious organization's
enjoyment of merely “incidental” benefits does not violate the
prohibition against the “primary advancement” of religion,
Committee for Public Education v. Nyquist, 413 U, S. 756,
771 (1973); see, e. g., Roemer v. Board of Public Works, 426
U. 8. 736 (1976); Hunt v. MoNair, 418 U. 8. T34 (1972);
MeGowan v. Maryland, 366 U. 8. 420, 422 (1961).

We are satisfiled that any religious benefits of an open
forum at UMKC would be “incidental” within the meaning of
our cases. Two factors are especially relevant.

First, an open forum in a public university does not confer
any imprimatur of State approval on religious sects or prac-
tices. As the Court of Appeals quite aptly stated, such a pol-
icy “would no more commit the University . . . to religious
goals,” than it is “now committed to the goals of the Students
for a Democrate Society, the Young Socialist Alliance,” or
any other group eligible to use its facilities. Chess v.
Widmar, supra, at 1317,

claim also implicates Flrst Amendment rights of speech and association,
and it is on the bases of epeech and association rights that we decide the
casg, [t is for this reazon that we have declined petitioners' invitation to
couch our discussion in terms of respondents’ rights under the Free Exer-
cise Clause,

" {Iniversity students are, of course, young adults. They are less im-
pressionable than younger students and should be able to appreciate that
the University's policy is one of neutrality toward religion. See Tilfon v.
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Second, the forum is available to a broad class of non-reli-
gious as well as religious speakers; there are over 100 recog-
nized student groups UMKC. The provision of benefits to so
broad a spectrum of groups iz an important index of secular
effect. See, e. g., Wolman v. Waliter, 433 U. 8, 229, 240-241
(1977); Committee for Public Education v, Nyquist, supra,
413 U. 8., at 756, T81-782 and n, 38 (1973). If the Establish-
ment Clause barred the extension of general benefits to reli-
gious groups, “a church could not be protected by the police
and fire departments, or have its public sidewalk kept in re-
pair."” Roemer v. Maryland, 426 U. S. 736, 747 (1976) (plu-
rality opinion); quoted in Committee for Public Education v.
Regan, 444 U. 8. 648, 658, n. 6 (1980).* At least in the ab-
sence of empirical evidence that religious groups will domi-
nate UMKC's open forum, we therefore agree with the Court
of Appeals that the advancement of religion would not be the
forum’s “primary effect.”

B

Arguing that the State of Missouri has gone further than
the Federal Constitution in proseribing indirect State sup-
port for religion,* the University claims a compelling interest
in complying with the applicable provisions of the Missouri
Constitution."

The Missouri courts have not ruled whether a general pol-

Richardson, 403 U, 8, 872, 685-686 (1971).

“Thig Court has similarly rejected “the recurrent argument that all aid
[to parochial schools] is forbidden because aid to one aspect of an inetitution
frees it to spend its other resources on religious ends.” Hunt v. MeNair,
413 U, 8, T34, 743 (1973).

*Bee, a.g., American [Mnited v. Rogers, 538 8.W. 2d 711, 720, (Mo.) (en
banc), cert. denied, 420 U. 8. 1029 (1976} (holding Missouri Constitution
requires strieter separation of church and state than does Federal Con-
stitution); Harfst v. Hogen, 163 5.W. 2d 609, 613-614 (Mo. 1947) (en bane)
(eame).

" Ree Leutkemeyer v. Kaufman, 364 F. Supp. 376 (ED Mo. 1973), aff'd,
419 1. 5. 88 (1874) (finding State has compelling interest in ecompliance
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icy of accommodating student groups, applied equally to
those wishing to gather to engage in religious and non-reli-
gious speech, would offend the State Constitution. We need
not, however, determine how the Missouri courts would de-
cide this issue. It is also unnecessary for us to decide
whether, under the Supremacy Clause,"” a state interest, de-
rived from its own constitution, could ever outweigh free
gpeech interests protected by the First Amendment. Even
if a State’s interest were compelling, its regulations would
have to protect that interest without unnecessary abridg-
ment of protected rights of speech and association. See,
e. g., Carey v. Brown, 447 U, 8, 455, 465 (1980); Shelton v.
Tucker, 364 U. 8. 479, 489 (1960), Measured against this
standard, the University’s policy of discrimination against re-
ligious speech and association fails on grounds of
overinciusiveness,

The University regulation challenged in this case applies to
“religious teaching” as well as “religious worship.” It is
therefore substantially overbroad. We can imagine no com-
pelling State interest—which would be econgnizable under the
Supremacy Clause—in banning all types of religious “teach-
ing” in an otherwise-open forum, including, for example, in-
formal conversational “instruction.” As we have noted in
the past, “Ibjroad prophylactic rules in an area of free
expresion are fatal. Precision of regulation must be the
touchstone.” Schaumburg v. Citizens for a Better Environ-
ment, 444 U. 8. 620, 637 (1980), quoting NAACP v. Bution,
371 U. S, 416, 438 (1963) (omitting citations).

v

Our holding in this case in no way undermines the capacity
of the University to establish reasonable time, place, and

with lta own constitution).
"y, B, Const., Art. VI, §2.
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manner regulations.®  We also affirm the continuing valid-
ity of cases, e. g., Healy v. James, 408 1J. 8. 169, 188-189
(1972), that recognize a University's right to exclude even
First Amendment activities that violate reasonable campus
rules or substantially interfere with the opportunity of other
students to obtain an education.

The basis for our decision is narrow. Having created a
publie forum, the University seeks to enforee a content-based
exclusion of religious speech. Its exclusionary policy vic-
lates the fundamental prineiple that the State should be con-
tent-neutrality, and the University is unable to justify this
violation under applicable constitutional standards.

For this reason, the decision of the Court of Appeals is,

Affirmed,

"RBas, 0., Troymed v. Oty of Roekford, 408 U. 8. 104, 116 {1972).
{“Tha natire of a place, The pattern of ite normal activities, dictate the
kinds of regulatinna to time, place, and manner that are reasonable."™).
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JUSTICE POWELL delivered the opinion of the court.

This case presents the question whether a state university,
which makes its facilities generally available for the activities
of registered student groups, may close its facilities to a reg-
istered student group desiring to use the facilities for reli-
gious worship and religious discussion.

I

It is the stated policy of the University of Missouri at Kan-
sas City' to encourage the activities of student organiza-
tions. The University officially recognizes over 100 student
groups. It routinely provides University facilities for the
meetings of registered organizations. Students pay an ac-
tivity fee of §41 per semester (1978-1979) to help defray the
costs to the University.

From 1973 until 1977 a registered religious group named
Cornerstone regularly sought and received permission to
conduct its meetings in University facilities.* In 1977, how-

'The University of Missouri at Kansas City (UMKC) is one of four cam-
puses of the University of Missouri, an institution of the State of Missour,
! Cornerstone is &n organization of evangelical Christian students from
various denominational backgrounds, According to an affidavit filed in
1977, “perbaps twenty studente . . . participate actively in Cornerstone
and form the backbone of the campus organization.” Affidavit of Florian

Moo test—
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ever, the University informed the group that it could no
longer meet in University buildings. The exclusion was
based on a regulation, adopted by the Board of Curators in
1972, that prohibits the use of University buildings or
grounds “for purposes of religious worship or religious
teaching."*

Eleven University students, all members of Cornerstone,
brought suit to challenge the regulation in Federal Distriet

Chess (Sept, 9, 197T), quoted in Chess v. Widmar, 430 F, Supp. 907, 911
(WD Mo. 1878). 5, Cornerstone held its on-campus meetings in clasarooms
and in the studaﬁ cemiter. These meeting were open to the public and at-
tracted up to 125 students. A typical Cornerstone meeting included
prayer, hymns, Bible commentary, and discussion of religious views and
experiences.

"The pertinent regulations provide as follows:

“4,0814.0107 [INo University buildings or grounds (except chapels as

herein provided) may be used for purpozea of religious worship or religious
teaching by either student or nonstudent groups. . . . The general prohi-
bition ageinat use of University buildings and grounds for religious worship
or rellgious teaching is a policy required, in the opinion of The Board of
Curators, by the Constitution and laws of the State and is not open to any
other construction. No regulations shall be interpreted to forbid the offer-
ing of prayer or other appropriate recognition of religion at public functions
held in University facilities. . . .

4,0314,0108 - Regular chapels eatablished on Univereity grounds may be
used for religious services but not for reewrring services of any groups.
Bpecial rules and procedures shall be established for aach chapel by the
Chancellor. It is specifically directed that no advantage shall be given to
any religious group.”

There is no chapel on the campus of the University of Missouri at Kansas
City. The nearest University chapel iz at the Columbia campus, approxi-
mately 125 miles east of UMEKC.

Before 1977 University officials were unaware of the religlous character
of Cornerstone’s meetings. The Distriet Court found that University offi-
cials had never “authorized a student organization to utilize a University
facility for a meeting when they had full knowledge that the purposes of
the meeting includeld] religious worship or religious teaching.” Chess v.
Widmar, supra, at 810,
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Court for the Western District of Missouri.* They alleged
that the University's diserimination against religious activity
and discussion violated their rights to free exerecise of reli-
gion, equal protection, and freedom of speech under the First
and Fourteenth Amendments to the Constitution of the
United States.

Upon eross motions for summary judgment, the Distriet
Court upheld the challenged regulation. Chess v, Widmar,
420 F, Supp. 507 (WD Mo. 1979). It found the regulation not
only justified, but required, by the Establishment Clause of
the Federal Constitution. Id., at 916. Under Tilton v.
Richardson, 403 1. 8. 672 (1971), the court reasoned, the
State eould not provide facilities for religious nse without giv-
ing prohibited support to an institution of religion. Id., at
915-916. The District Court rejected the argument that the
University eould not discriminate against religious speech on
the basis of its content. It found religious speech entitled to

v/

less protaction than other types of expression. [d., at 918, ]

The Court of Appeals for the Eighth Circuit reversed.
Chess v. Widmar, 635 F. 2d 1310 (CA8 1980). Rejecting the
analysis of the Distriet Cowrt, it viewed the University regu-
lation as a content-based discrimination agamst religi
speech, for which it could find no compelli i

\/  at 1315-1320. stablishment Clause does not bar a pul-

icy of equal aceess, in which facilities are open to groups and

-:_[.:i' ? a¥ fﬁmﬁ\'ﬁa According to the Court of Appeals,
131F the “primary effect” of such a policy would not be to advanee

religion, but rather to further the neutral purpose of develop-
ing students’ “'social and cultural awareness as well as [their]

* Clark Vincent, the respondent, and Florian Chess, the named piaintiff
in the action in the District Court, were among the students who initiated
the action on October 18, 1977. Named as defendants were the petitioner
Gary Widmar, the Dean of Students at UMKC, and the University's Board
af Curators.

r

-
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intellectnal curiosity.’” Id., at 1317 (quoting from the Uni-
versity bulletin's description of the student activities pro-
gram, reprinted in id., at 1312, n, 1).
"Essentially for the reasons stated by the Court of Appeais,
we now affirm. the University has created a

M# eSS forum geaerallyjopen for use b
e sAl 11 gl s

—+h ei \gtudent groups.
Through its poliey of accummndating* meetings ;

Having done so, the Univer-
gity assumed an obligation to justify its discriminations and
exclusions under applicable constitutional norms. The Con-

Fva\ﬂp\" ‘;,_} stitution forbids a State to enforce certain exclusions from a
ﬁ o !3"' -—-? publice furum‘,"even if it was not required to create t o
v in the first place. See, e. g., City of Madision Joint School

Distriet v. Wisconsin Public Ewmployment Relations
Comm’n, 429 U. 8. 167, 175 and n. 8. (1976) (although a State
may conduct business in private session, “where the State
has opened a forum for direct citizen involvement,” exclu-
sions bear a heavy burden of justifieation); Southeastern Pro-
motions, Lid, v. Conrad, 420 U. 5. 546, 5565-559 (1975) (be-
cause municipal theater was a public forum, city could not
exclude a production without satisfying constitutional safe-
guards applicable to prior restraints).

The University's institutional mission, which it describes
as providing a “secular education” to its students, Brief for

5 e
* “This Court has recognized that the campus of & publie university poa-_-\
sesses many of the characteristics of a public forum. “The college class-
room with its surrounding environs is peculiarly ‘the marketplace of
ideas.'” Healy v. James, 408 U, S. 169, 180 (1972). Moreover, the ca-
pacity of a group or individual “to participate in the intellectual give and
take of campus debate , . . [would be] limited by denial of access to the ous-
tomary media for communieating with the administration, faculty mem- /
bers, and other students.” 7d., at 181-182, WeJhave|thereforelheld that v
students enjoy First Amendment rights of speech and association on the
campus, and that the “denial [to particular groups] of use of campus faeili-
ties for meetings and other appropriate purposes” must be subjected to the
ie;‘el of scrutiny appropriate to any form of prior restraint. Jfd., at 181,

©OThe concept of 2 "public forum" rests on the recognition, first ex-
pressed in Hague v. CIG, 307 U. 8. 496, 515 (1838), that

“Wherever the title of streats and parks may rest, they have immemarially
been Held in trust for the use of the publie and time out of mind, have been
used for purposes of assembly, communicating thoughts between citizens,
and discussing public questions. Such use of the streats and public places
has from ancient times, been a part of the privileges, immunities, rights,
and iiberties of citizens."

See also Police Dept. v. Mosley, 408 U. 8, 92 (1972); Cox v. Loutsinna, 379
U. 8. 536 (1985},

( Foctnote Covhaued o Rage 5.]
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Petitioners 44, does not exempt its actions from constitu-

scrutiny.® Our cases leave no doubt that the First

Amendment rights of speech and association

See, e. g., Healy

v. James, 408 U. 8. 169, 180 (1972); Tinker v. Des Moines

Independent School District, 393 U. 8. 503, 506 (1969); Shel-
ton v. Tucker, 364 U, 8. 479, 487 (1960).

Here the University of Missouri has discriminated against
groups and speakers based on their desire to engage in reli-
gious worship and discussion. These are forms of speech
and association protected by the First Amendment. See,
e. g., Heffron v, International Soc'y for Krishna Conscious-
ness, Inc,, 101 8. Ct, 2559 (1981); Niemotko v. Maryland,
340 U. 8. 268 (1951); Saia v. New York, 334 U, S. 558 (1948). /

Chitnite G coni /

Although a university may create a forum with
many o ummhx—ahm-oﬁ—lpub-}khy/

,rb -s- see, note 5 supra, our cases have recognized that

‘hlightut‘thupadﬂmun! the school environment.” Tin-
ker v. Des Moines Independent School Dristrict, 398 U, 8. 508, 508 (1969).
A university differs in significant respects from public forums such as
streets or parks or even municipal theaters. A university’s mission is edu-
cation, and decisions of this Court have never denied its authority to im-
pos= reasonable regulations compatible with that mission upon the use of
its eampus and facilities. We have not held, for example, that a campus
must make all of its facilities equally available to students and nonstudents
alike, or that = university must grant fBeee aceess to all of its grounds or

( Wwe continue te adhere to that view.
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In order to justify discriminatory exclusion from a public
forum based on the religious content of a group's intended
speech, the University must therefore satisfy the standard of
review appropriate to content-based exclusions. It must
show that its regulation is necessary to serve a compelling
state interest and that it is narrowly drawn to achieve that
end.\See Carey v. Brown, 447 U. 8. 455, 461, 464-465
(1980).7

I11

In this case the University claims a compelling interest in
maintaining striet separation of church and State. [t derives
this interest from the “Establishment Clauses” of both the
Federal and Missouri Constitutions,

A

The University first argues that it cannot offer its facilities
to religious groups and speakers on the terms available to
other groups without violating the Establishment Clause of
the Constitution of the United States." We agree that the
University has a compelling interest in complying with its
constitutional obligations. But we disagree with its conclu-
sion that an “equal access” policy would be incompatible with
this Court's Establishment Clause cases. Those cases hold
that a policy will not offend the Establishment Clause if it can

?See also Healy v. James, 408 U. 5. 160, 184 (1972):

“It is to be remembered that the effect of the College's denial of recognition
was & form of prior restraint, denying to petitioners' organization the range
of associational activities described above. While a college has a legiti-
mate interest in preventing disruption on the campus, which . . . may jus-
tify such restraint, a ‘'heavy burden’ rests on the college to demonstrute the
appropristeness of that action.”

**Congress shall make no law respecting an establishment of religion,
.+« U. 8 Const.,, Amdt. 1. The Establishment Clsuse has been made
appiicable to the States through the Fourteenth Amendment. See
Cantwsll v. Connecticut, 310 U. S. 296, 308 (1940).
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pass a three-pronged test: “First, the [governmental poliey]
must have s secular legislative purpose; second, its principal
or primary effeet must be one that neither advances nor in-
hibits religion . . .; finally, the [policy] must not foster ‘an ex-
cessive government entanglement with religion.'” Lemon
v. Kurtzman, 408 U. S. 602, 612-613 (1971). See

07—~

In this ease two prongs of the test are clearly met, Both
the District Court and the Court of Appeals held that an
open-forum policy, including nondiserimination against reli-
gious speech, would have a secular purpose® and would avoid
entanglement with religion.” But the Distriet Court con-

ﬁhﬁi-{3 It is the avowed purpose of UMKC to provide a forum in

which students can exchange ideas. The University argues that
use of the forum for religious speech would undermine this
secular aim. But by creating a forum the University does not
thereby endorse or promote any of the particular ideas aired
there, Undoubtedly many ﬁMWFfDIM with
which the University desires no association.

Because this case involves a forum already made
generally available to student groups, it differs from those
cases in which this Court has invalidated statutes permitting

, school facilities to be used for instruction by religious groups,
%but not by others. See, e_kL, McCollum v, Board of Bducation,
333 U.8. 203 (1948). In those cases the school may :gz:;fqttn

gsponsor the views of the speaker,

= -w.wmmcmm&mmmummmum
greater Mnt"hyamm&uhuﬂuﬁnﬂm
worship and religious speech.” See Chess v, Widmar, supra, st 1818,
Iﬂﬁlﬂy.mﬁmm'whmdmdetmimwﬂﬁmm
activites fall within “religious worship and religious teaching.” This alone
eould prove “an impossible task in an nge where many and various beliefs
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cluded, and the University argues here, that allowing reli-
gious groups to share the limited public forum would have the
“primary effect” of advaneing religion."

The University’s argument misconceives the nature of this ﬁd‘l' wolt
case. The guestion is not whether the creation of a religi e
forum would violate the Establishment Clause. e Uni- mued

o

meet the constitutional definition of religion.” O'Hair v. Andrus, 618 F.
2d 931, 886 (CADC 1879) (footnote omitted); see L. Tribe, American Con-
stitutional Law § 14-18 (1978). There would also be & continuing need to
monitor group meetings to ensure compliance with the rule.

v’
 In finding that an “equal secess” policy v s eE
of advaneing religion, MWW—
—— il 5. Richarison. S. 672 (197). Tn Tilion this

L : bud circuwsers
ddhadhtﬂiduulm nuhudfurmhnwmmwmluprm-m Fhe Terms A Hhe
years, the Court considered this restriction insufficient: “If, at the end of cand o emsure
20 years, the building is, for example, converted into a chapel or otherwise % * fu‘h

used to promote religious interests the original federsl grant will in part +s consh

have the [constitutionally impermissible] effect of advancing religion.”
Id., ar 688. From this statement the District Court derived the proposi-
tlunthlt State funds may not be used to provide or maintain buildings used
by religious organizations.

We do not believe that Tilfon can be read so hroadly, In Tilfon the
Court was concerned that a sectarian institution might convert federally
funded buildings to religious uses or otherwise stamp them with the im-
primatur of religion. But nothing in Tilton suggested a limitation on the
State's capacity to maintain foriums equaily open to religious and other dis-
cusgions, Cases before and after Tilton have asknowledged the right of
religious speakers to use public forums on equal terms with others. See,
0.9., Heffron v. International Soc'y for Krishna Consciousness, Ine,, 101
S, Ct, 2650 {1981); Sain v. New York, 334 U. 5. 658 {1948).

“This case is different from the cases in which religious groups claim
that the denial of facilities not available to other groups deprives them of
their rights under the Free Exercise Clause. See Brandon v. Board of
Edue., 6856 F. 2d 871, 975-976 (CA2 1980), cert. pending, No. 30-13596;
Hunt v, Boord of Education, 321 F. Supp. 1363, 1866 (SD W. Va. 1871
Here, the University's forum is already available to osther groups, and re-
apondents’ claim to use that forum does not—as in Brandon or Hunt—rest
solely on rights claimed under the Free Fxergise Clanse. Respondents’
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versity has opened its facilities to student groups, and the
question is whether it can now exclude groups because of the
' tent of their speech. See Healy v. James, 408 U, 8. 169
J Wﬁﬂ%m this context we are unpersuaded that the primary
effect of the public forum, open to all forms of discourse,

would be to advance religion.

We are not oblivious to the range of an open forum's likely
effects, It is possible—perhaps even foreseeable—that reli-
gious groups will benefit from access to University facilities,
But this Court has explained that a religious organization’s
enjoyment of merely “incidental” benefits does not violate the
prohibition against the “primary advancement” of religion,
Committee for Public Education v. Nyquist, 413 U, 8. 756,
771 (1973); see, ¢. g., Roemer v. Board of Public Works, 4268
U. S. 736 (1976); Hunt v. MeNair, 413 U, 8. T34 (1972);
MeGowan v. Maryland, 366 U. 8. 420, 422 (1961).

We are satisfled that any religious benefits of an open
forum at UMKC would be “incidental” within the meaning of
our cases. Twa factors are especially relevant.

First, an open forum in & public university does not confer
any imprimatur of State approval on religious sects or prac-
tices. As the Court of Appeals quite aptly stated, such a pol-
icy “would no more commit the University . . . to religious

' goals,” than it is “now eommitted to the goals of the Students
U u}——’—m'rmm Society, the Young Socialist Alliance,” or
any other group eligible to use its facilities. Chess v.

Widmar, supra, at 1317.7

claim also implicates First Amendment rights of speech and associntion,
and it is on the bases of speech and assoeiation rights that we decide the
B

2 University students are, of course, young adults. They are less im-
presaionable than younger students and should be able to appreciate that
the University's poliey is one of nentmality toward religion, See Tilton v,
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. Secand, the forum is availabie to a broad class of non-reii-
gious a8 well as religions speakers; there are over 100 recog-
V @ nized student grnuéU‘MKC. The provision of benefits to so
broad a speetrum of groups is an important index of secular
effect. See, e. g., Wolman v. Waiter, 433 U, 8, 229, 240-24]
(1977); Commitiee for Public Education v. Nyquist, supra,
418 U. 8., at 756, T81-T82 and n. 38 (1973). Ifthe Establish-
ment Clause barred the extension of general benefits to reli-
gious groups, “a ehurch could not be protected by the police
and fire departments, or have its public sidewalk kept in re-

pair." Roemer v. Maryland, 426 U. 3. 736, 747 (1976) (plu-
rality opinion); quoted in Committee for Public Education v.

Regan, 444 1], 5, 646, 658, n, 6 (1980).“ At least in the ab-
sence of empirical evidence that religious rill domi-
nate UMK(’s open forum, we agree with the Court b/

of Appeals that the advancerment of religion would not be the
forum’s “primary effect.”

B

Arguing that the State of Migsouri has gone further than
the Federal Constitution in proscribing indirect State sup-
port for religion,'® the University claims a compelling interest
in complying with the applicable provisions of the Missouri
Constitution.”

The Missouri courts have not ruled whether a general poi-

Richardson, 403 T, 5. 678, 685688 (1871}
“This Court hes similarly rejected “the recurrent argument that all aid
[to parochial achoola] is forbidden because aid to one aspect of an institution
frees it to spend its other resources on refigious ends.” Hunt v. MeNair,
413 U, B, 734, 743 (1973)
4{4 *Bee, efr., Americon United v. Rogers, E3B 8.W. 2d 711, 720, (Mo.) (en
1 bane), . denled, 429 T, 3. 1020 {1976} (holding Missouri Constitution
requires stricter separation of echurch and state than doee Federal Con-
stitutiony; Horfst v. Hogen, 163 3. W, 2d 609, 613-514 (Mo. 1847} (en bane)
(aame).
®8ae Leuthewmeyer v, Kaufman, 364 F. SBupp. 876 (ED Mo, 1978), affd,
418 T, 8, 88 (1874} (finding State has compelling interest in complianes
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icy of accommodating student groups, applied equally to
those wishing to gather to engage in religious and non-reli-
gious speech, would offend the State Constitution. We need
not, however, determine how the Missouri courts would de-
cide this issue. It is also unnecessary for us to decide
whether, under the Supremaey Clause,"” 2 state interest, de-
rived from its own constitution, could ever outweigh free
speech interests protected by the First Amendment. Even
if a State's interest were compelling, itz regulations would
have to protect that interest without unnecessary abridg-
ment of protected rights of speech and assoeiation. See,
e. g., Carey v. Brown, 447 U, 8. 455, 465 (1980); Shelton v.
Tucker, 364 U. 8. 479, 485 (196(). Measured against this
standard, the University’s policy of diserimination against re-
ligious speech and association fails on grounds of
overinclusiveness.

The University regulation challenged in this case appliea to
“religious teaching” as well as "religious wurslup It is
therefore substantially overbroad. We can ima
pelling State interest—which would be congmzable under the
Supremacy Clause—in banning all types of religious “teach-
ing” in an otherwise-open forum, including, for exampie, in-
formal conversational “instruction.” As we have noted in
the past, “[blroad prophylactic rules in an area of free
expresion are fatal. Precision of regulation must be the
touchstone.” Schaumburg v, Citizens for ¢ Betler Environ-
ment, 444 U, 8, 620, 637 (1980), quoting NAACP v. Buiton,
371 U, 8, 416, 438 (1963) (omitting citations).

IV

Our holding in this case in no way undermines the ecapacity
of the University to establish reasonable time, place, and

with its own constitution).
BT, &, Conen., Avt, VI, §2,



Nor do we stion the right of the University to make academic
dgments (abowk—hew to allocate scarce resources--'to determine for
itself on academic grounds who may teach what may be
0$0689—DICK-28-0CT-8 taught, how it shall be taught, and who may be admitted
to study.” Sweezy v. New Hampshire, 354 U.8. 234, 263

(1957) (Frankfurfer, J., concurripg in the judgment);
IR — - ] - .f_

j(mﬂé? Fore— sl

- R— L

s0-OR—UPINION T

12 WINMAR v, VINCENT o
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s manner regulations." affirm the continuing valid- N (opinjon of fowels 5
W ity of cases, e. g., Healy v. James, 408 U. 8. 169, 188-139

Ir? B, % W Duy o Leg vhe
decision of the
Cﬁu..f'i')..

(1972), that recognize a University's right to exclude even
First Amendment activities that violate reasonable campus
rules or substantially interfere with the opportunity of other
students to obtain an education.

The basis for our decision is narrow. Having created a

public forum, the University seeks to enforce a content-based a state regula-

exclusion of religious speech. Its W tion of speech
\_/Q__Mgﬁé'?da:mental principle that ou con-

tent-neu

, and the University is unable to justify this
violation under spplicable constitutional standards.
For this reason, the decision of the Court of Appeals is,

Affirmed.
# ®3ee, eg., Grayned v. City of Rockford, 408 U. 3. 104, 116 (1972). )
{*The na of a place, ‘the pattern of its normal activities, dieta B
kinds of regulations to time, place, and manner that are reasonable "), (guoting
Wright, The Constitution on the Campi§s, and., L, Rev.
, 1042 (1969).
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WIDMAR ET AL, v, VINCENT ET AL.
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FOR THE EIGHTH CIRCUIT

No. 80-689. Argued October 8, 19581—Decided Decamber —, 1881

The University of Missour] at Kansas City, a state university, makes its
facilitles generally available for the activities of registered student
groups, A registered student religious group that had previously re-
ceived permission to conduet its meetings in University facilities was in-
formed that it could no longer do so because of a University regulation
prohibiting the use of University buildings or grounds “for purposes of
religlous worship or religious teaching.” Members of the group then
brought suit in Federal District Court, alleging that the regulation vio-
lated, inter afia, their rights to free exercise of religion and freedom of
speech under the First Amendment. The District Court upheld the
regulation as being not only justified, bit required, by the Establish-
ment Clause of the First Amendment. The Court of Appeals reversed,
viewing the regulation as a content-based discrimination against reli-
gious speach, for which it eold find no compelling justifieation, and hold-
ing that the Establishment Clause does not bar a poliey of equal sccess,
In which facilities are open to groups and speakers of all kind.

Hold: The University's exclusionary policy vioiates the fundamental princi-
ple that a state regulation of speech should be content-neutral.
Pp. 4-18.

() Having created a forum generally open for use by student groups,
the University, in order to justify diseriminatory exclusion from such
forum based on the religious content of a group’s intended speech, must
satisfy the standard of review appropriate to content-based exclusions;
i. #., it must show that its regulation is necessary to serve & compelling
state interest and that it is narrowly drawn to achieve that end.
Pp. 4-T.

(b) Although the University's interest in complying with its constitu-
tional obligations under the Establishment Clause may be characterized
as compelling, an “equal sccess™ policy would not be incompatable with
that Clause. A policy will not offend the Establishment Clause if it can

1
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pass the following three-pronged test: (1) It has a secolar legislative pur-
pose; (2) ite principal or primary sffect would be neither to sdvanee nor
to inhibit religion; and (3) it doee not foster “an excessive government
entanplement with religion.” Here, it is conceded that an “equal ac-
cess” policy would meet the firat and third prongs of the test. In the
context of this case and in the ahsence of any evidenes that religious
groups will dominate the University’s forum, the advancement of rali-
gion would not be the forum'’s “primary effeet.” An "equal aceess” pol-
icy would therefore satisfy the test's sscond prong as well. Pp. 7-11.
{e] The State's interest in achieving greater separation of church and
Btate than is already ensured under the Establishment Clauee is not suf-
ficlently “compelling” to justify content-based diserimination against re
ligious speech of the student group in question. Pp. 11-13,
635 F. 2d 1810, affirmed.

FOWELL, J., delivered the opinton of the Court, in which Burcer, C. J.,
and BRENNAN, MARSHALL, BLACKMUN, RERNQUIST, and O0'Connor, 4J.,
joined. STEVENS, J., flled an opinien concring in the judgment.
WHITE, J., filed a disgenting apinian.



To: The fhies Fusties
Justige Brennan
Justice White
Justice Marshall
Justice Blackmun
Justicae Rehnquist
Justice Stevans
Juatioe 0'Connor

030689G, 10/31/81, rev. Wilma From: Justice FPowell
Circulated: f"’_’__rgL
Reciroulated; .
1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 80-688

GARY E. WIDMAR, ET aL., PETITIONERS v. CLARK
VINCENT, ET AL.
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[Detober ——, 1981]

JUSTICE POWELL delivered the opinion of the court.

This case presenta the question whether a state university,
which makes its facilities generally available for the activities
of registered student groups, may close its facilities to a reg-
istered student group desiring to use the facilities for reli-
gious worship and religious discussion.

I

It is the stated policy of the University of Missouri at Kan-
sas City' to encourage the activities of student organiza-
tions. The University officially recognizes over 100 student
groups. It routinely provides University facilities for the
meetings of registered organizations. Students pay an ae-
tivity fee of 841 per semester (1978-1979) to help defray the
costs to the University.

From 1973 until 1977 a registered religious group named
Cornerstone regularly sought and received permission to
conduet its meetings in University facilities.* In 1977, how-

‘ The University of Missouri at Kansas City (UMEC) is one of four cam-
puses of the University of Missouri, an institution of the Btate of Missouri,

! Cornerstone {8 an organization of evangelieal Christian students from
varipus dencminational beckgrounds, According to an affidavit filed in
1977, “perhaps twenty stodents . . . participate actively in Cornerstone
and form the backbone of the campus organization.” Affidavit of Florian
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ever, the University informed the group that it could no
longer meet in University buildings. The exclusion was
based on a regulation, adopted by the Board of Curators in
1972, that prohibits the use of University buildings or

grounds “for purposes of religions worship or religious
teaching."*

Eleven University students, all members of Cornerstone,
brought suit to challenge the regulation in Federal District
Court for the Western District of Missouri.* They alleged

Chess (Sept. 29, 1977), quoted in Chese v. Widmar, 480 F. Supp, 807, 911
(WD Mo. 1979). Cormerstone held its on-campus meetings in classrooms
and in the student center. These meeting were open to the public and at-
tracted up to 126 students. A typical Cornerstone meeting included
prayer, hymns, Bible commentary, and discussion of religious views and

nees.

"The pertinent regulations provide as follows:

“4,0814.0007 No University buildings or grounds (exeept chapels as
herein provided) may be used for purposes of religious worship or religious
teaching by either student or nonstudent groups. . . . The general prohi-
bition against use of University buildings and grounds for religious worship
or religious teaching is a policy required, in the opinion of The Board of
Curators, by the Constitution and laws of the State and is not open to any
other eonstruction. No regulations shall be interpreted to forbid the offer-
ing of prayer or other appropriate recognition of religion st public functions
held in University facilities. . . .

“4.0814.0108 Regular chapels established on University grounds may be
used for religlous serviess but not for recurring services of any groups.
Special rules and procedures shall be established for each chapel by the
Chancellor, It is specifically directed that no advantage shall be given to
any religious group.”

There is no chapel on the campus of the University of Missouri st Kansas
City. The nearest University chapel is ai the Columbia campus, approxi-
mately 125 miles east of UMKC,

Before 1977 University officials were unaware of the religious character
of Cornerstone's meetings. The Distriet Court found that University offi-
cials had never “authorized a student organization to utilize s University
facility for 3 meeting when they had full imowledge that the purposes of
the meeting include{d] religious waorship or religious teaching.” Chess v,
Widmar, supra, at B10,

‘Clark Vincent, the respondent, and Florian Chess, the named plaintiff
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that the University’s diserimination against religious activity
and discussion violated their rights to free exercise of reli-
gion, equal protection, and freedom of speech under the First
and Fourteenth Amendments to the Constitution of the
United States.

Upon cross motions for summary judgment, the District
Court upheld the challenged regulation. Chess v. Widmar,
480 F. Supp. 907 (WD Mo. 197%). It found the regulation not
only justified, but required, by the Establishment Clause of
the Federal Constitution. Id., at 916. Under Tilfon v,
Richardson, 408 U, 5. 672 (1971), the court reasoned, the
State could not provide facilities for religious use without giv-
ing prohibited support to an institution of religion. Id., at
915-916. The District Court rejected the argument that the
University eould not diseriminate against religions speech on
the basis of its content. It found religious speech entitled to
less protection than other types of expression. Id., at 918,

The Court of Appeals for the Eighth Circuit reversed.
Chess v. Widmar, 635 F. 2d 1310 (CAB 1980). Rejecting the
analysis of the District Court, it viewed the University regu-
lation as a content-based discrimination against religious
speech, for which it could find no compelling justification.
Id., at 1315-1320. The Court held that the Establishment
Clause does not bar a policy of equal access, in which facilities
are open to groups and speakers of all kinds. [Id., at 131T.
According to the Court of Appeals, the “primary effect” of
such a policy would not be to advance religion, but rather to
further the neutral purpose of developing students’ “‘social
and cultural awareness as well as [their] intellectual eurios-
ity.)” Id., at 1317 (quoting from the University bulletin’s

in the aetion in the Distriet Court, were among the students who initiated
the action on October 13, 1977. Named as defendants were the petitioner
Gary Widmar, the Daean of Students at UMKC, and the University's Board
of Curators.
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description of the student activities program, reprinted in
id., at 1312, n, 1).

Essentially for the reasons stated by the Court of Appeals,
we now affirm.

II

Through its policy of accommodating their meetings, the
University has created a forum generally open for use by stu-
dent groups.® Having done so, the University assumed an
obligation to justify its diseriminations and exelusions under

constitutional norms. The Constitution forbids a
State to enfarce certain exclusions from a public forum,* even

"This Court has recognized that the campus of a public university pos-
sesses many of the characteristics of a public forum. “The college class-
room with its surrounding environs s peculiarly ‘the marketplace of
jdean.'” Healy v. James, 408 U, 8, 188, 180 (1872). Moreover, the ca-
pacity of a group or individual *to participate in the intellectual give and
take of campus debate . . . [would be] limited by denial of access to the cus-
tomary medis for communicating with the administration, faculty mem-
bers, and other students.” Id., at 181-182. We therefore have held that
students enjoy First Amendment rights of speech and association on the
eampus, and that the "denial [to particular groups] of use of campus facili-
ties for meetings and other appropriate purposes” must be subjectad to the
level of scrutiny appropriate to any form of prior restraint. [d., st 181,
184

*The concept of & “public forum” rests on the recognition, first ex-
pressed in Hague v. CIO, 807 U, 8. 496, 515 (1939), that
“Wherever the title of streets and parks may rest, they have immemorially
been held in trust for the use of the public and time out of mind, have been
used for purposes of assembiy, communicating thoughts between citizens,
and diseussing publle questions. Such use of the streets and public places
has from ancient times, been a part of the privileges, immunities, rights,
and liberties of citizens.”

See aleo Police Dept. v. Mosley, 408 U. 8, 92 (1972); Cozx v. Louisiana, 579
U. 8. 536 (1865).

Although & university may create a forum with many of the characteris-
tics of streets and public places, see n. §, suprg, our cases have recognized
that First Amendment rights must be analyeed “in light of the special
characteristics of the school environment.” Tinker v. Des Moines Inde-
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if it was not required to create the forum in the first place.
See, ¢. g., City of Madison Joint School District v. Wiscon-
sin Public Employment Relations Comm'n, 429 U, 8. 167,
175 and n. 8. (1976) (although a State may conduct business in
private gession, “where the State has opened a forum for di-
rect citizen invoivement,” exclusions bear a heavy burden of
justification); Southenstern Promotions, Lid. v, Conrad, 420
U. 8. 548, 566-569 (1975) (because municipal theater was a
public forum, city could not exclude a production without sat-
isfying constitutional safeguards applicable to prior
restraints).

The University’s institutional mission, which it describes
as providing a “secular education” to its students, Brief for
Petitioners 44, does not exempt its actions from constitu-
tional serutiny, Our cases leave no doubt that the First
Amendment rights of speech and association extend to the
campuses of state universities. See, ¢. g., Healy v, James,
408 1. 8. 168, 180 (1972); Tinker v. Des Moinas Independent
School District, 393 U. 8. 503, 506 (1969); Shelton v. Tucker,
364 U. 8. 479, 487 (1960).

Here the University of Missouri has discriminated against
groups and speakers based on their desire to engage in reli-
gious worship and discussion. These are forms of speech
and association protected by the First Amendment. See,
e. g., Heffron v. International Soc'y for Krishna Conscious-
ness, Inc., 101 8, Ct, 2559 (1981); Niemotko v. Maryland,
340 U. 8. 268 (1951); Sata v. New York, 334 U, 5. 058 (1948).

pendent School District, 383 U. 8. 508, 508 (1989). We continue to aghere
to that view. A university differs in significant respects from public fo-
rums such as streets or parks or even municipal theaters. A university's
misgion {8 edocation, and tdecisions of this Court have never denied its su-
thority to impose reasonable regulations compatible with that misaion upon
the use of its campus and facilities. We have noc held, for example, that a
campus must make all of its facilities aqually svailable to students and non-
students allke, or that s university must grant free aecess to all of its
grounde or bufidings,



In order to justify discriminatory exclusion from a public
forum based on the religious content of a group’s intended
speech, the University must therefore satisfy the standard of
review appropriate to content-based exclusions. It must
show that its regulation is necessary to serve a compelling
state interest and that it is narrowly drawn to achieve that
end, See Carey v. Brown, 447 U. 8. 4566, 461, 464-4656
(1980).7
111

In this case the University claims a compelling interest in
maintaining strict separation of church and State. [t derives
this interest from the “Establishment Clauses” of both the
Federal and Missouri Constitutions.

A

The University first argues that it cannot offer its facilities
to religious groups and speakers on the terms available to
other groups without violating the Establishment Clause of
the Constitution of the United States." We agree that the
University has a compelling interest in complying with its
constitutional obligations. But we disagree with its conclu-
gion that an “equal access” policy would be incompatible with
this Court’s Establishment Clause cases. Those cases hold
that a policy will not offend the Establishment Clause if it can
pass a three-pronged test: “First, the [governmental policy]

"See glao Healy v. Jomes, 408 U, B. 168, 184 (1972):

“It is to be remembered that the effect of the College's denisl of recognition
waa a form of priar restraint, denying to petitioners’ arganization the range
of associgtional activities deseribed mbove. While & college has z legiti-
mate interest in preventing disruption on the eampus, which . . . may jus-
tify such restraint, s ‘heavy burden’ rests on the college to demonstrate the
appropristeness of that action.”

*“Congress shall make no law respecting an establishment of religion.
..." U.S Const, Amdt. 1. The Establishment Clause has been made
applicable to the States through the Fourteenth Amendment. See
Cantwell v, Connecticut, 310 U. S, 296, 303 (1940),

0$0689G, 10/31/81, rev, Wilma .:.”,.1..&{“4? urZbh Lo :
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must have a secular legislative purpose; second, its prineipal
or primary effect must be one that neither advances nor in-
hibits religion . . .; finally, the [poliey] must not foster ‘an ex-
cessive government entanglement with religion."” Lemon
v, Kurtzman, 403 U, B, 602, 612-613 (1971). See Committee
for Public Education v. Regan, 444 U, S. 646, 653 (1980);
Roemer v. Maryland Public Works Bd., 426 U. S. 736, T48
(1976).

In this case two prongs of the test are clearly met. Both
the District Court and the Court of Appeals held that an
open-forum policy, including nondiserimination against reli-
gious speech, would have a secular purpose’ and would avoid
entanglement with religion.” But the Distriet Court con-
cluded, and the University argues here, that allowing reli-
gious groups to share the limited public forum would have the
“primary effect” of advancing religion."

“It i the avowed purpose of UMEC to provide a forum in which stu-
dents can exchanpe ideas. The University argues that use of the forum
for religlous speech would undermine this gecular aim. But by creating &
forum the University does not theraby endorse or promote any of the par-
tiewlar ideas gired there, Undoubtedly many views are advocated in the
forum with which the University desires no association.

Because this case involves a forum already mede generally available to
student groups, it differs from thoee cases in which this Court has invali-
dated statutes permitting school facilities to be used for inetruction by reli-
gious groups, but not by others. See, g. g., MeCollum v. Board of Educa-
iiom, 333 U. 8. 208 (1848). In those cases the school may appear to
sponsor the viewe of the speaker,

"We agree with the Court of Appeals that the University would elak
greater “entanglement” by attempting to enforce its exclusion of “religious
worship and religious speech.” See Chess v. Widmar, supra, at 1315,
Initially, the University would need to determine which words and
activites fall within “religious worship and religious teaching.” This alone
could prove “an imposaible task in an age where many and various beliefs
meet the constitutional definition of veligion.” ("Hair v. Andruas, 613 F.
2d 931, 926 (CADC 1979) (footnote omittad); see L. Tribe, American Con-
stitutiongl Law § 14-16 (1878). There would also be a continuing need to
mpnitor group meetings to ensure compliance with the ruls,

U I finding that an “equal access” policy would have the primary effect
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The University’s argument misconceives the nature of this
case. The question is not whether the creation of a religious
forum would violate the Establishment Clause. The Univer-
sity has opened its facilities to student groups, and the ques-
tion is whether it can now exelude groups because of the con-
tent of their speech. BSee Healy v. James, 408 U. 5. 169
{1972)." In this context we are unpersuaded that the pri-

of advancing religlon, the District Court in this case relfed primarily on
Tilton v. Richardeon, 4083 U, 8, 672 (1971). In Tillow this Court upheld
the grant of federal financial assistance to sectarian colleges for secular
purposes, but circumseribed the terms of the grant to ensure its constitu-
tionality. Although Congress had provided that federally subsidized
buildings could not be used for sectarian or religious worship for 20 years,
the Court considered this restriction insufficient: “If, at the end of 20
years, the building is, for example, converted into a chapel or otherwise
used to promote religious interests the orlginel federal grant will in part
have the [comstitutionally impermissible] affect of advancing religion,”
Id., at 6828, From this statement the Distriet Court derived the proposi-
tion that State funds may not be used to provide or maintain buildings used
by religious organizations.

We do not believe that Tilton can be read so broadly. In Tilion the
Court was concerned that a sectarian institution might convert federally
funded buildings to religious uses or otherwise stamp them with the im-
primatur of religion. But nothing in Tilton suggested s Umitation on the
State's capacity to maintain forums equally open to religious and other dis-
cussions, Cases before and after Tillon have acknowledged the right of
religious speakers to use public forums on equal terms with others. See,
e.d., Heffrom v. International Soc'y for Krishna Consciousness, Inc., 101
8. Ct. 2559 (1981}; Seie v. New York, 334 1. S. b5S (1948),

# This case is different from the cases in which religlous groups claim
that the denisl of facilities not available to other groups deprives them of
their rights under the Free Exercise Clause, See Brandon v, Board of
Edue., 635 F, 2d 971, 976-976 (CA2 1980), cert. pending, No, B0-1394;
Hunt v. Board of Education, 321 F. Supp. 1263, 1266 (3D W, Va, 1971).
Here, the University's forum is already available to other groups, and re-
spondents’ claim to use that forum does not—as in Brandon or Hunf—rest
solely on rights claimed under the Free Exercise Clauss. Respondents'
claim also implicates First Amendment righte of speech and aseociation,
and it is on the bases of speech and association rights that we decide the
case,
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mary effect of the public forum, open to all forms of dis-
course, would be to advance religion.

We are not oblivious to the range of an open forum’s likely
effects. It is possible—perhaps even foreseeable—that reli-
gious groups will benefit from access to University facilities.
But this Court has explained that a religious organization's
enjoyment of merely “incidental” benefits does not violate the
prohibition against the “primary advancement” of religion.
Committee for Public Education v. Nyquist, 413 1J. 8. 756,
T71 (1973); see, e. g., Roemer v. Board of Public Works, 426
U. 8. 736 (1976); Huni v. McNair, 413 U, 8. T34 (1972);
McGowan v. Marylond, 366 U. 3. 420, 422 (1961).

We are satisfied that any religious benefits of an open
forum at UMKC would be “incidental” within the meaning of
our cases. Two factors are especially relevant,

First, an open forum in a public university does not confer
any imprimatur of State approval on religious sects or prac-
tices. As the Court of Appeals quite aptly stated, such a pol-
icy “would no more commit the University . . . to religious
goals,” than it is “now committed to the goals of the Students
for a Democratic Society, the Young Socialist Alliance,” or
any other pgroup eligible to use its facilities. Chess v.
Widmar, supra, at 1317.%

Second, the forum is available to a broad class of non-reli-
gious as well as religious speakers; there are over 100 recog-
nized student groups at UMKC., The provision of benefits to
&0 broad a spectrum of groups is an important index of secu-
lar effect. See, e. g., Wolman v. Walter, 433 U, 3. 229,
240-241 (1977); Committee for Public Education v. Nyquist,
supra, 413 U. 8., at 756, 781-782 and n. 38 (1973). If the
Establishment Clause barred the extension of general bene-

¥ University students are, of course, young adults. They are less im-
pressionable than younger students and should be able to appreciate that
the University’'s policy is one of neutrality toward religion. See Tilton v.
Richardson, 408 1J. 5. 672, 6865636 (1971).
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fits to religious groups, “a church could not be protected by
the police and fire departments, or have its public sidewalk
kept in repair.” Roemer v. Maryland, 426 U. S. 736, 747
(1976) (plurality opinion); quoted in Committee for Public
Education v. Regan, 444 U. 8. 646, 658, n. 6 (1980).* At
least in the absence of empirical evidence that religious
groups will dominate UMKC's open forum, we agree with the
Court of Appeals that the advancement of religion would not
be the forum's “primary effect.”

B

Arguing that the State of Missouri has gone further than
the Federal Constitution in proseribing indirect State sup-
port for religion,” the University claims a compelling interest
in complying with the applicable provisions of the Missouri
Constitution. ™

The Missouri courts have not ruled whether a general pol-
iey of accommodating student groups, applied equally to

) those wishing to gather to engage in religious and non-reli-
> gious speech, would offend the State Constitution. We need
not, however, determine how the Missouri courts would de-
cide this issue. It is also unnecessary for us to decide
whether, under the Supremacy Clause," a state interest, de-
rived from its own constitution, could ever outweigh free

“This Court has similarly rejected “the recurrent arpument that all aid
[to parochial schools] is forbidden because aid to one aspact of an institution
frees it to spend its pther resources on religlous ends,” Hunt v, MeNair,
413 1. 8. 734, 743 (1973}

U Bee, £, g., Amerian United v, Rogers, 638 3.W. 24 T11, 720, (Mo.) {en
banc), cert. denied, 429 U, 5. 1029 (1976} (holding Missouri Constitution
requires stricter separation of church and state than does Federal Con-
stitution); Harfet v. Hogen, 163 5.W. 2d 608, 613-614 (Mo. 1847} (en bane)
(same).

*See Leutkemeyer v. Kaufmoen, 364 F. Supp. 376 (ED Mo, 1873), aff'd,
418 1. &. BB (1974) (finding State has compelling interest in compliance
with its own constitution).

"L 8, Const., Art. VI, §2,
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speech interests protected by the First Amendment. Even
if a State’s interest were compelling, its regulations would
have to protect that interest without unnecessary abridg-
ment of protected rights of speech and association. See,
¢. g., Carey v. Broun, 447 U, 3. 455, 465 (1980); Shelton v.
Tucker, 364 U. 8. 479, 489 (1960), Measured against this
standard, the University's policy of discrimination against
religions speech and association fails on grounds of over-
inclusiveness.

The University regulation challenged in this case applies to
“religious teaching” as well as “religious worship,” It is
therefore substantially overbroad. We can imagine no com-
pelling State interest—which would be cognizable under the
Supremacy Clause—in banning all types of religious “teach-
ing” in an otherwise-open forum, including, for example, in-
formal conversational “instruction.” As we have noted in
the paat, “[bjroad prophylactic rules in an area of free
expregion are fatal. Precision of regulation must be the
touchstone.” Schaumburg v. Citizens for a Better Environ-
ment, 444 1. 8. 620, 637 (1980), quoting NAACP v. Bution,
371 U. 8. 415, 438 (1963) (omitting citations).

IV

Our holding in this case in no way undermines the capacity
of the University to establish reasonable time, place, and
manner regulations.” Nor do we guestion the right of the
University to make academic judgments as to how best to al-
locate scarce resources—"to determine for itself on academie
grounds who may teach what may be taught, how it shall be
taught, and who may be admitted to study.” Sweezy v. New

“Bes, 2. g., Grayned v. City of Rockford, 408 U. 8. 104, 116 (1872),
(*The nature of a place, ‘the pattern of its normal activities, dictate the
kinde of regulations to time, place, and manner that are reasonable,””),
(quoting Wright, The Constitution on the Campus, 22 Vand. L, Rey, 1027,
1042 (1963).
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Hampsehire, 854 U, 8, 234, 263 (1967) (Frankfurter, J., con-
curring in the judgment); see Regents of the Univ, of Cal. v.
Bakke, 438 U. B, 265, 312-313 (1978) (opinion of POWELL, J.,
announcing the decision of the Court). Finally, we also af-
firm the continuing validity of cases, e. g., Healy v. James,
408 U. S. 169, 188-189 (1972), that recognize a University's
right to exelude even First Amendment activities that violate
reasonable campus rules or substantially interfere with the
opportunity of other students to obtain an education.

The basis for our decision is narrow. Having created a
public forum, the University seeks to enforce a content-based
exclusion of religious speech, Its exclusionary policy vic-
lates the fundamental principle that a state regulation of
speech should be content-neutral, and the University is un-
able to justify this violation under applicable constitutional
standards.

For this reason, the decision of the Court of Appeals is,

Affirmed.
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VINCENT, ET AL,

ON WRIT OF CERTIORARI TO THE UNITED STATEE COURT OF
APPEALS FOR THE EIGHTH CIRCUIT

[October ———, 1881]

JUSTICE POWELL delivered the opinion of the court.

This case presents the question whether a state university,
which makes its facilities generally available for the activities
of registered student groups, may close its facilities to a reg-
istered student group desiring to use the facilities for reli-
gious worship and religious discussion.

I

It is the stated policy of the University of Missouri at Kan-
sas City' to encourage the activities of student organiza-
tions, The University officially recognizes over 100 student
groups. It routinely provides University facilities for the
meetings of registered organizations. Students pay an ac-
tivity fee of $41 per semester (1978-1979) to help defray the
costs to the University.

From 1973 until 1977 a registered religious group named
Cornerstone regularly sought and received permission to
conduct its meetings in University facilities.? In 1977, how-

' The University of Missouri at Kansas Clty (UMKC) is ane of four cam-
puses of the University of Missouri, an Institution of the State of Missouri.
*Cornerstone s an organization of evangelical Christian students from
varicus denominational backgrounds, According to an affidavit filed in
1977, "perhaps twenty students ... participate actively in Cornerstone
and form the backbone of the eampus orgenization.” Affidavit of Florian
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ever, the University informed the group that it could no
longer meet in University buildings. The exclusion was
based on a regulation, adopted by the Board of Curators in
1972, that prohibits the use of University buildings or
grounds “for purposes of religious worship or religious
teaching.”*

Eleven University students, all members of Cornerstone,
brought suit to challenge the regulation in Federal District
Court for the Western District of Missouri.' They alleged

Chess (Sept. 29, 1977), quoted in Chess v, Widmar, 480 F, Supp. 807, 811
(WD Mo, 1979). Cornerstone held its on-campus meetings in clasarooms
and in the student center. These meeting were open to the public and at-
tracted up to 125 students. A typical Cornerstone meeting included
prayer, hymns, Bible commentary, and discussion of religious views snd
experiences.

'The pertinent regulations provide as follows:
“4.0814.0107 No University buildings or grounds (except chapels ga
herein provided) may be used for purposes of religious worzhip or religious
teaching by either student or nonstudent groups. . . . The general prohi-
bition against use of University buildings and grounds for religious worship
or religious teaching is & policy required, in the opinion of The Board of
Curators, by the Constitution and laws of the State and is not open to any
other construction. No regulations shall be interpreted to farhid the offer-
ing of prayer or other appropriate recognition of religion at pubiie funetions
held in University facilities. . . .
“4,0314.0108 Regular chapels established on University grounds may be
used for religious services but not for recurring services of any groups.
Specinl rules and procedures shall be established for each chapel by the
Chanecsllor, 1t is specifically directed that no advantage shall be given to
any religious group.”
There is no chapel on the campus of the University of Missouri at Kaneas
City. The nearest University chapel ie at the Columbin campus, approxi-
mately 126 miles east of UMKC.

P!%haugh e
niversity had of
routinely agpgreve
Corw erstome

P s s bbb T District Court found that University offi-
vials had never “authorized a student organization to utilize a University
facility for a meeting when they had full knowledge that the purposes of
the meeting include{d] religious worship or religious teaching.” Chess v.
Widmar, supra, at 810,

*Clark Vincent, the respondent, and Florian Chess, the named plaintiff
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that the University's discrimination against religious activity
and discussion violated their rights to free exercise of reli-
gion, equal protection, and freedom of speech under the First
and Fourteenth Amendments to the Constitution of the
United States.

Upon cross motions for summary judgment, the District
Court upheld the challenged regulation. Chess v. Widmar,
480 F. Supp. 907 (WD Mo, 1979). It found the regulation not
only justified, but required, by the Establishment Clause of
the Federal Constitution. Id., at 916. Under Tilfon v.
Richardson, 408 U. 3. 672 (1971), the court reasoned, the
State could not provide facilities for religious use without giv-
ing prohibited support to an institution of religion. Id., at
915-916. The Distriet Court rejected the argument that the
University could not discriminate against religious speech on
the basis of its content. It found religious speech entitled to
less protection than other types of expression. Id., at 918.

The Court of Appeals for the Eighth Circuit reversed.
Chess v. Widmar, 635 F. 2d 1310 (CA8 1980). Rejecting the
analysis of the Distriet Court, it viewed the University regu-
lation as a content-based discrimination against religious
speech, for which it could find no compelling justification.
Id., at 1315-1320. The Court held that the Establishment
Clause does not bar a policy of equal access, in which facilities
are open to groups and speakers of all kinds. Id., at 1317,
According to the Court of Appeals, the “primary effect” of
such a policy would not be to advance religion, but rather to
further the neutral purpose of developing students’ “‘social
and cultural awareness as well as [their] intellectual eurios-
ity.”” Id., at 1317 (quoting from the University bulletin’s

in the action in the Distriet Court, were among the students who initiated
the action on October 13, 1977. Named as defendants were the petitioner
Gary Widmar, the Dean of Students st UMEKC, and the University's Board
of Curators.



080689, 10731781, rev. Wilma

S(-A80—OPINION
4 WIDMAR v, VINCENT

description of the student activities program, reprinted in
id., at 1312, n. 1),

G &tk now affirm.
- II

Through its policy of accommodating their meetings, the
University has created a forum generally open for use by stu-
dent groups. Having done so, the University assumed an
obligation to justify its diseriminations and exelusions under
applicable constitutional norms. The Constitution forbids a
State to enforce certain exclusions from a public forum,* even

*This Court has recognised that the campus of a publle university pos-
seszes many of the characteristics of a public forum. “The college class-
room with {ts surrounding environs is peculiarly the marketpiace of
idess.'” Healy v. James, 408 U. 8. 168, 180 (1872). Moreover, the ea-
pacity of a group or individual “to participate in the intellectual give and
take of campus debate . , , [would be] limited by denial of access to the cus-
tomary media for communicating with the administration, (eulty mem-
bers, and other students.” [d., at 181-182. We therefore have held that
students enjoy First Amendment rights of speech and association on the
campus, and that the “denial [to particular groups] of use of campus faeili-
ties for meetings and other approprinte purposes” must be subjected to the
level of seroting appropriate to any form of prior restraint.  /d., at 181,
184

"The concept of a “public forum” rests on the recognition, first ex-
pressed in Hogue v. CI0, 307 U. 8. 496, 515 (1538), that
"Wherever the title of strests and parks may rest, they have immemorially
been held in trust for the use of the public end time out of mind, have been
used for purposes of assembly, communicating thoughts between citizens,
and discussing publie questions. Such use of the streets and public places
has from ancient times, been a part of the privileges, immunities, rights,
and libertles of citizens,”

Bee nlso Police Dept. v. Moaley, 408 1, 8, 92 (1972); Coz v, Lowisiana, 372
U. 8. 538 {1945).

Although a unlversity may create a forum with many of the characteris-
tics of streets and public places, see n, §, supra, our ceses have recognized
that First Amsndment rights most be analyzed “in light of the special
characteristies of the school environment.” Tinksr v, Des Moines Inds-
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if it was not required to create the forum in the first place.
See, e. g., City of Madison Joint School District v. Wiscon-
sin Public Employment Relations Comm'n, 429 U, 8. 167,
175 and n. 8. (1976) (although a State may conduct business in
private session, “where the State has opened a forum for di-
rect citizen involvement,” exclusions bear a heavy burden of
justification); Southeastern Promotions, Lid. v. Conrad, 420
U. 8. 546, 555-559 (1975) (because municipal theater was a
public forum, city could not exclude a production without sat-
isfying constitutional safeguards applicable to prior
restraints).

The University's institutional mission, which it deseribes
as providing a “secular education” to its students, Brief for
Petitioners 44, does not exempt its actions from constitu-
tional scrutiny. Our cases leave no doubt that the First
Amendment rights of speech and association extend to the
campuses of state universities. See, e. g., Healy v. James,
408 U. S, 169, 180 (1972); Tinker v. Des Moines Independent
School District, 393 U. 8. 503, 506 (1969); Shelton v. Tucker,
364 U. 8. 479, 487 (1960).

Here the University of Missouri has discriminated against

groups and speakers based on their desire to engage in reli-
gious worship and discussion. These are forms of speech
and association protected by the First Amendment. See,
&. g., Heffron v. International Soc'y for Krishna Conscious- pﬁ

ness, Inc., 101 S, Ct. 2559 (1981); Niemotko v. Harvhnd
340 U. &M{lﬂﬁll Saia v. New York, 334 U, &ﬁﬁﬂ(lﬁlﬂlﬂ

pendent School District, 383 U. S, 503, 506 (1969), We continue to adbere
to that view. A university differs in significant respects from public fo-
rums stich as streets or parks or even municipal theaters. A university’s
mission is education, and decisions of this Court have never denled its au-
thority to impose reasonable regulations compatible with that mission upan
the use of its campus and facilities. We have not held, for example, that a
campus must make all of its facilities equally available to students and non-
students alike, or that a university must grant free socess to all of its

grounds or buildings.
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In order to justify discriminatory execlusion from a public
forum based on the religious content of a group's intended
speech, the University must therefore satiafy the standard of
review appropriate to content-based exclusions. It must
show that its regulation is necessary to serve a compelling
state interest and that it is narrowly drawn to achieve that
end. See Carey v. Brown, 447 U. 8. 455, 461, 464465
(1980).7
II1

In this case the University claims a compelling interest in
maintaining striet separation of church and State. It derives
this interest from the “Establishment Clauses” of both the
Federal and Missouri Constitutions,

A

The University first argues that it cannot offer its facilities
to religious groups and speakers on the terms available to
other groups vnthuut ﬂnlatmg the Estahhshment

[ Jrons may be

chamcteriaesd =5 _'l
M&ﬂsﬁhﬁsﬁm Thnse cases huld compelling, T+ olors »1@
that a poliey will not offend the Establishment Clause if it can [Hfellew ; hewevets +hat

pass a three-pronged test: “First, the [governmental policy ?- ;;E'I::JH"TC :5 bt

‘Tncompad ble withy Hhis
Oowr g E&+'Ihl'-'-" TR |
Claws® cCcases,

"Hee glso Healy v. Jomes, 408 U, 5. 169, 184 (1972

“It is to be remembered that the effect of the College's denial of recognitio
was a form of prior restraint, denying to petitioners’ organization the range
of mesociational activities deseribed shove. While a eollege has a legiti-
mate interest in preventing disruption on the eampus, which . . . may jus-
tify such restraint, & ‘heavy burden’ reats on the college to demonstrate the
appropriateness of that action.”

““Congress shall make no law respecting an establishment of religion.
... M. 8. Const., Amdt. 1. The Eatablishment Clause has been made
applicable to the States through the Fourteenth Amendment. See
Cantwell v. Connecticut, 2310 U, 5. 288, 303 (1840).
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must have a secular legislative purpose; second, its principal
or primary effect must be one that neither advances nor in-
hibits religion . . .; finally, the [policy] must not foster ‘an ex-
cesgive government entanglement with religion.'” Lemon
v, Kurtzman, 403 U. S, 602, 612613 (1971). See (ommitice
for Public Education v. Regan, 444 U. 8. 646, 653 (1980);
Roemer v. Maryland Public Works Bd., 426 U. 8. 736, 748
(19786).

In this case two prongs of the test are clearly met. Both
the District Court and the Court of Appeals held that an
open-forum policy, including nondiscrimination against reli-
gious gpeech, would have a secular purpose® and would aveid
entanglement with religion." But the District Court con-
cluded, and the University argues here, that allowing reli-
gious groups to share the limited public forum would have the
“primary effect” of advancing religion."

*It iz the avowed purpose of UMKC to provide s forum in which stu-
dents can exchange ideas. The University argues that use of the forum
for religions speech would undermine this sesular sim. But by creating a
forum the University does not thereby endorse or promote any of the par-
ticular ideas aired there. Undoubtadly many views are advocated in the
forum with which the University deslres no association.

Because this case {nvolves g forum already made generally available to
student groups, it differs from those cases in which this Court has invali-
dated statutes permitting school facilities to be used for instruction by reli-
gious groups, but not by others, Bee, e g., McCollum v. Board of Educa-
tom, 333 U, 3. 208 (1948), In those cases the school may appear to
sponzor the views of the speaker,

“We agree with the Court of Appeals that the University would risk
greater “entanglement” by attempting to enforce its exclusion of “religious
worship and religious speech.” BSee Chess v. Widmar, supra, at 1318
Initially, the University would need to determine which words and
activites fall within “religious worship and religious teaching.” This alone
coild prove “an imposeible task in an age where many and various beliefs
meet the constitutional definition of religlon.” O'Hair v. Andrus, 613 F,
2d 881, 936 (CADC 1979) (footnote omitted): see L. Tribe, American Con-
gtitutional Law § 14-16 (1978). There would also be a continuing need to
monitor group meetings to ensure complianee with the rule.

In finding that an “equal ascess" poliey would have the primary effect
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The University's argument misconceives the nature of this
case, The question is not whether the creation of a religious
forum would violate the Establishment Clause. The Univer-
sity has opened its facilities to student groups, and the ques-
tion is whether it can now exclude groups because of the con-
tent of their speech. See Hsaly v. James, 408 U. 8. 168
(1972).® In this context we are unpersuaded that the pri-

of advaneing religion, the District Court in this case relied primarily on
Tilton v. Richardson, 408 U, 8, 672 (1871). In Tilton this Court upheld

~the grant of federal financial assistance to sectarian colleges for secular
purposes, but elreumseribed the terms of the grant to ensure its constitu-
tionality.,  Although Congress had provided that federally subsidized
bulldings could not be used for sectarian or religious worship for 20 years,
the Court considered thie restriction insufficient: “If, at the end of 20
years, the bullding is, for example, converted into & chapel or otherwise
used to promote religious interests the originel federsl grant will in part
have the [eonstitutionally impermissible] effect of sdvancing religion.”
Id., at 683. From rhis statement the District Conrt derived the proposi-
tion that State fands may not be used to provide or maintain bulldings nsed
by religicus organizations.

We do not believe that Tilion can be read so broadly, In Tilion the
Court was concerned that a sectarian institution might convert federally
funded buildings to religious uses or otherwise stamp them with the im-
primatur of religion. But nothing in Tilton suggested & mitation on the
State's capacity to maintain forums equally open to religious and other dis-
cussipne. Cases before and after Tilton have ackmowledged the right of
religious speakers to use public forums on equal terms with others. See,
e.g., Heffrom v, International Soc'y for Krishne Consciousness, Ine., 101
8. Ct. 25b8 (1981); Saic v. New York, 334 U. 8. 658 (1948).

*This case is different from the cases in which religious groups claim
that the denial of facilities not available to ather groups deprives them of
their rights under the Free Exercise Clause. See Brondon v. Board of
Edue., 630 F, 2d 971, 975-876 (CAZ2 19R0), eert, pending, No, B0-1396;
Hunt v. Board of Education, 321 F. Supp. 1263, 1266 (SD W. Va 1971).
Here, the University’s forum is already available to other groups, and re-
spondents’ claim to pse that forum does not—as in Brondon or Hunt—rest
solely an rights clsimed under the Free Exercise Clause. Respondents’
claim gieg implicates First Amendment rights of speech and association,
and it is on the bases of speech and association rights that we decide the

fans.
ccordingly, we need not inguire into the extent, if any, tg}"'[ba Eﬁ.

which Free Exercise interests ace infringed by the challenged ﬂ..d,,_,.,_.._j

University requlation. Neither do we reach the difficult ¥

questions that would arise if State accommodation of Free #

Exercise and Free Speech rights should, in a particular case ,_,ﬁf

conflict with the prohibitions nf‘ the Establishment Clause. /
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mary effect of the public forum, open to all forms of dis-
course, would be te advance religion.

We are not oblivious to the range of an open forum’s likely
effects. It is possible—perhaps even foreseeable—that reli-
gious groups will benefit from aceess to University facilities.
But this Court has explained that a religious organization's
enjoyment of merely “incidental” benefits does not violate the
prohibition against the “primary advancement” of religion.
Committee for Public Education v. Nyquist, 413 U. 8. 756,
TT1 (1973); see, e. g., Roemer v. Board of Public Works, 426
U. 8. 736 (1976); Hunt v. McNair, 413 U. 8. T34 (1972);
McGowan v, Maryland, 366 U, 8. 420, 422 (1961).

We are satisfied that any religious benefits of an open
forum at UMKC would be “ineidental” within the meaning of
our cases. Two factors are especially relevant.

First, an open forum in a public university does not econfer
any imprimatur of State approval on religious sects or prac-
tices. As the Court of Appeals quite aptly stated, such a pol-
icy “would no more commit the University . . . to religious
goals,” than it is “now committed to the goals of the Students
for a Democratic Society, the Young Socialist Alliance,” or
any other group eligible to use its facilities. Chess v.
Widmar, supra, at 1317.% . p—

“"7 Second, the forum is available to s brosd elass of non-reli-
gious as well as religious speakers; there are over 100 recog-
nized student groups at UMKC. The provision of benefits to
so broad a spectrum of groups is an important index of secu-
lar effect. See, e. g., Wolman v. Waiter, 433 U, 8. 229,
240-241 (1977); Committee for Public Education v. Nyquist,
supra, 418 U. 8., at 7566, 781-782 and n. 38 (1973). If the
Establishment Clause barred the extension of general bene-

*University studenta are, of course, young sdults. They are less im-
preasionable than younger students and should be able to apprecate that
the University's policy is one of neutrality toward religion. See Tifion v, FN cent of
Richardaon, 408 1. 8. 672, 6865-586 {1971). —— | x ot o b
i "‘h

£eon~ Tagert
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fits to religious groups, “a church could not be protected by
the police and fire departments, or have its public sidewalk
kept in repair.” Roemer v. Maryland, 426 U. S, 736, 747
(1976) (plurality opinion); quoted in Committee for Public
Education v. Regan, 444 U, S. 646, 658, n. 6 (1980),* At
least in the absence of empirical evidence that religious
groups will dominate UMKC's open forum, we agree with the
Court of Appeals that the advancement of religion would not
be the forum's “primary effect.”

B

Arguing that the State of Missouri has gone further than

the Federal Constitution in proscribing indirect State sup-

rt for religion,” the University claims a compelling interest

" in complying with the applicable provisions of the Missouri
N /gnnnt!tutiun.“

" The Missouri courts have not ruled whether a general pol-
iey of accommodating student groups, appiied equally to
those wishing to gather to engage in religious and non-reli-
gious speech, would offend the State Constitution. We need
not, however, determine how the Missouri courts would de-
cide this issue. It {8 also unnecessary for us to decide
whether, under the Supremacy Clause,” a state interest, de-
rived from its own constitution, could ever outweigh free

“This Court has aimilarly rejected “the recurrent argument that all aid
[to parochinl schools] is forbidden because aid to one aspect of an institution
frees it to spend [ts other resources on religious ends.” Hund v. McNair,
413 11, 8, T34, 743 (1973).

U 8ee, 2, 0., American United v. Rogers, 588 3.W. 2d 711, 720, (Mo.) (en
bane), cert. denied, 429 U. 8. 1029 (1876} (holding Missouri Constitution
requires stricter separation of church and state than does Federal Con-
stitution); Harfat v. Hogen, 163 5,'W. 2d 609, 8135814 (Mo. 1847) (en hane)
(same],

Lewutk K MLF. B E’?E{EI.'!M 1973), aff'd,
pre b sl Sy e Disdict Court

d Misgouri hasl o th 1q+¢rfi+ ilq
compliamce with rH oty :o Futvom.

o. Const. Ard, |, §6 9 Rest. '*; 5?; Rrt, 9;53,
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gpeech interests protected by the First Amendment. Even
if 8 State's interest were compelling, its regulations would
have to protect that interest without unnecessary abridg-
ment of protected rights of speech and association. See,
e. §., Carey v. Brown, 447 U, S. 455, 465 (1980); Shelton v.
Tucker, 364 U, 3, 479, 489 (1960). Measured against this
standard, the University's policy of diserimination against
religious speech and association fails on grounds of over-
inclusiveness.

The University regulation challenged in this case applies to
“religious teaching” as well as “religious worship.” It is
therefore substantially overbroad. We can imagine no com-
pelling State interest—which would be eognizable under the
Supremacy Clause—in banning all types of religious “teach-
ing” in an otherwise-open forum, including, for example, in-
formal conversational “instruction.” As we have noted in
the past, “[bJroad prophylactic rules in an area of free
expresion are fatal. Precision of regulation must be the
touchstone.” Schaumburg v. Citizens for a Better Environ-
ment, 444 U. 8. 620, 637 (1980), quoting NAACP v. Button,
371 U. 5. 415, 438 (1963) (omitting citations).

v

Our holding in this case in no way undermines the capacity
of the University to establish reasonable time, place, and
manner regulations."” Nor do we question the right of the
University to make academic judgments as to how best to al-
loeate searce resources—"to determine for itself on academie
grounds who may teach what may be taught, how it shall be
taught, and who may be admitted to study.” Sweezyv. New

See, ¢ g., Grayned v, City of Rockford, 408 U. 8, 104, 118 (1872},
{“The nature of a place, ‘the pattern of its normal activities, dictate the
kinds of regulations to time, place, and manner that are reasonable,’'"™),
{quoting Wright, The Constitution on the Campus, 22 Vand. L. Rev. 1027,
1042 (1969,
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Hampshire, 364 1. S, 234, 263 (1967) (Frankfurter, J., con-
curring in the judgment); see Regents of the Univ. of Cal. v,
Baklke, 438 U. S. 265, 312-313 (1978) (opinion of POWELL, J.,
announcing the decision of the Court). Finally, we also af-
firm the continuing validity of cases, e. g., Healy v. James,
408 U. S. 169, 188-189 (1972), that recognize a University’s
right to exclude even First Amendment activities that violate
reasonable campus rules or substantially interfere with the
opportunity of other students to obtain an education.

The basis for our decision is narrow. Having created a
public forum, the University seeks to enforce a content-based
exclusion of religious speech. Its exclusionary policy vio-
lates the fundamental principle that a state regulation of
speech should be content-neutral, and the University is un-
able to justify this violation under applicable constitutional
standards.

For this reason, the decision of the Court of Appeals is,

Affirmed,
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University argues that the Cornerstone students themselves

admitted in affidavits that "[s]tudents know that if
something is on campus, then it is a student organization,

and they are more likely to feel comfortable attending a
meeting."”

g

-

Affidavit of Florian Frederick Chess,

*? Joint Appendix, at 18, 19 (Sept. 29, 1977). 1In light of the
large number of groups meeting on campus, however, we doubt
students could draw any reasonable inference of University
support from.the gpere fact of a_campus meeting place. -Amd-

Ia—feaeby fhe University's student handbook already notes
that the iversity's name will not "be identified in any
way with the aims, policies, programs, products, or opinions

of any organization or its members." 1980-1381 UMKC Student
Handbook, at 25.
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GARY E. WIDMAR, ET AL, PETITIONERS ». CLARK
VINCENT, ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE EIGHTH CIRCUIT

[October —, 1B81]

JUSTICE POWELL delivered the opinion of the court.

This case presents the question whether a state university,
which makes its facilities generally available for the activities
of registered student groups, may close its facilities to a reg-
istered student group desiring to use the facilities for reli-
gious worship and religious discussion.

I

It is the stated policy of the University of Missouri at Kan-
sas City' to encourage the activities of student organiza-
tions, The University officially recognizes over 100 student
groups. It routinely provides University facilities for the
meetings of registered organizations. Students pay an ac-
tivity fee of $41 per semester (1978-1979) to help defray the
costs to the University.

From 1973 until 1977 a registered religious group named
Cornerstone regularly sought and received permission to
conduct its meetings in University facilities.* In 1877, how-

' The University of Missouri at Kansas City (UMKC]) is one of four cam-
puses of the University of Missouri, an institution of the State of Missouri,
'Cornerstone is an organization of evangelical Christian students from
various denominazional backgrounds. According to an affidavit filed in
1977, “perhaps twenty students . , . participate actively in Cornerstone
and form the backbone of the campus organization.” Affidavit of Florian
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ever, the University informed the group that it could no
longer meet in University buildings. The exclusion was
based on a regulation, adopted by the Board of Curators in
1972, that prohibits the use of University buildings or
grounds “for purposes of religious worship or religious
teaching.”*

Eleven University students, all members of Cornerstone,
brought suit to challenge the regulation in Federal District
Court for the Western District of Missouri.* They alleged

Chess (Sept. 28, 1977), quoted in Chesa v. Widmar, 480 F. Supp, 807, 511
(WD Mo. 1979), Cornerstone held its on-campus meetings in classrooms
and in the student center. These meeting were open to the public and at-
tracted up to 125 students. A typieal Cornerstone meeting ineluded
prayer, hymns, Bible commentary, and discussion of religious views and
experiences,

"The pertinent regulations provide as follows:

“4.0814.0107 No University buildings or grounds (except chapels as
herein provided) may be used for purposes of religious worship or religious
teaching by either student or nonstudent groupe. . . . The general prohi-
bition against use of University buildings and grounds for religious worship
or religious teaching is a policy required, in the opinion of The Board of
Curators, by the Constitution and iaws of the State and is not open to any
other construction. No regulations shall be interpreted to forbid the offer-
ing of prayer or other appropriste recognition of religion at public functions
heid in University facilitles, . . .

“4.0314.0108 Regular chapels established on University grounds may be
used for religions services but not for recurring services of any groups.
Special rules and procedures shall be established for each chapel by the
Chancellor. It is specifically directed that no advantage shall be given to
any religious group.”

There ia no chapel on the campus of the University of Missouri at Kansas
City. The nearest University chapel is at the Columbia eampus, approxi-
mately 125 miles east of UMEC.

Although the University had routinely approved Cornerstone meetings
before 1977, the Distriet Court found that University officials had never
“authorized a student organization to utilize a University facility for a
meeting when they had full knowledge that the purposes of the meeting
include(d] religious worship or religious teaching.” Chess v. Widmar,
supra, at 510,

*Clark Vincent, the respondent, and Florian Chess, the named plaintiff
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that the University’s diserimination against religious activity
and discussion violated their rights to free exercise of reli-
gion, equal protection, and freedom of speech under the First
and Fourteenth Amendments to the Constitution of the
United States.

Upon cross motions for summary judgment, the District
Court upheld the challenged regulation. Chess v. Widmar,
480 F. Supp. 907 (WD Mo. 1979). It found the regulation not
only justified, but required, by the Establishment Clause of

- the Federal Constitution. [d., at 916. Under Tilton v,
Richardson, 403 U. 8. 672 (1971), the court reasoned, the
State could not provide facilities for religious use without giv-
ing prohibited support to an institution of religion. Id., at
916-916. The District Court rejected the argument that the
University could not discriminate against religious speech on
the basis of its content. It found religious speech entitled to
less protection than other types of expression. Id., at 918.

The Court of Appeais for the Eighth Circuit reversed.
Chess v. Widmar, 635 F. 2d 1310 (CAB 1980). Rejecting the
analysis of the District Court, it viewed the University regu-
lation as a content-based discrimination against religious
speech, for which it could find no compelling justification.
Id., at 1816-1320. The Court held that the Establishment
Clause does not bar a policy of equal access, in which facilities
are open to groups and speakers of all kinds, Id., at 1317.
According to the Court of Appeals, the “primary effect” of
such a policy would not be to advance religion, but rather to
further the neutral purpose of developing students’ “‘social

“and cultural awareness a8 well as [their] intellectual curios-
ity."" Id., at 1317 (quoting from the University bulletin's

in the sction in the Diatrict Court, were among the students who initiated
the action on October 18, 1977, Named as defendants wers the petitioner
Gary Widmar, the Dean of Students at, UMEC, and the University's Board
of Curators.
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description of the student activities program, reprinted in
id., at 1312, n. 1).
We now affirm.

11
Through its policy of accommodating their meetings, the
University has created a forum generally open for use by stu-
dent groups." Having done so, the University assumed an
obligation to justify its diseriminations and exclusions under
applicable constitutional norms. The Constitution forbids a
State to enforce certain exclusions from a public forum," even

‘T‘H:Emﬂhﬂmthuhm-nhwh&mhmm
sesses many of the characteristics of & public forum. “The college class-
room with ita swrrounding environs is pecullarly ‘the marketplace of
idens,”” Healy v, Jamaes, 408 U, S, 168, 180 (1972), Moreover, the cs-
pacity of & group or individual “to participate in the intellectoal give and
take of campus debate . . . [would be] imited by denial of accesa 1o the cus-
tomary media for communicating with the administrution, facuity mem-
bers, und other students.” [d., at 181-182. We therefore have held that
students enjoy First Amendment rights of speech and association on the
campus, and that the “denlal [to particuiar groups] of use of campus facili-
tles for meetings and other appropriste purposes” must be subjected to the
level of serutiny appropriste to any form of prior restraint. /d,, at 181,
1584,

"The concept of a “public forum” rests on the recognition, first ex-
pressed in Hague v. CI0, 807 U. 5. 486, 515 (1889), that
“Wherever the title of streets and parks may rest, they have immemorially
been held in trust for the use of the public and time out of mind, have been
used for purposes of assembly, communicating thoughts betwaen citizens,
und diseussing publie questions, Such use of the streets and pubiic places
has from angient times, been a part of the privileges, immunities, rights,
and liberties of citizens.”

See also Police Dept. v. Mowley, 408 U. 8. 92 (1872); Cox v. Louisiona, 379
1. 8. 536 (1965).

Although n unlversity may create g forum with many of the characteris-
ties of streets and public piaces, see n, 6, supra, our cases have recopmized
that First Amendment rights must be analyzed “in light of the special
characteristics of the schoal environment.” Tinker v, Des Moinss Inde-
pendent School Disbrict, 393 U, 3, 503, 508 (1269). We continue to adhere
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if it was not required to create the forum in the first place.
See, e. g., City of Madison Joint School District v. Wiscon-
sin Public Employment Relations Comm™, 429 U, S. 187,
176 and n. 8, (1976) (although a State may conduct business in
private session, “where the State has opened a forum for di-
rect citizen involvement,” exclusions bear a heavy burden of
justification); Southeastern Promotions, Ltd. v. Conrad, 420
U. 8. 546, 565-559 (1975) (because municipal theater was a
publie forum, city could not exclude a production without sat-
isfying constitutional safeguards applicable to prior
restraints),

The University’s institutional mission, which it describes
as providing a “secular education” to its students, Brief for
Petitioners 44, does not exempt its actions from constitu-
tional scrutiny, Our cases leave no doubt that the First
Amendment rights of speech and association extend to the
campuses of state universities, See, e. g., Healy v. James,
408 U, 8. 169, 180 (1972); Tinker v. Des Moines Independent
School District, 393 U. 8. 508, 506 (1969); Sheiton v. Tucker,
864 U. 8. 479, 487 (1960).

Here the University of Missouri has diseriminated against
groups and speakers based on their desire to engage in reli-
gious worship and discussion. These are forms of speech
and association protected by the First Amendment. See,
e. g., Heffrom v. International Soc’y for Krishna Consciouas-
ness, Inc., 101 8, Ct. 2569 (1981); Niemotko v. Maryland,
840 U. S. 268 (19561); Saia v. New York, 334 U. S. 558
(1948)." In order to justify discriminatory execlusion from a

to that view. A university differs in significant respects from public fo-
rums such as streets or paris or even municipal theaters. A university's
mission is education, and decisions of this Court have never denied its au-
thority to impose ressonable regulations compatible with that mission upon
the use of ita campus and facilities. We have not held, for example, that a
campus must make all of its facilities equally available to students and non-
students alike, or that a university must grant free sccess to all of its
grounds or buildings,

"The dissent argues that “religious worship” is not speech generally |
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public forurn based on the religious content of a group's in-
tended speech, the University must therefore satisfy the
standard of review appropriate to content-based exclusions.
It must show that its regulation is necessary to serve a com-

protected by the “free speech” guarantee of the First Amendment and the
“equal protection” guarantee of the Fourteenth Amendment. If “religious
worship” were protected “speech.” the dissent reasons, ‘the Religion
Clauzes would be emptied of any independent meaning in eircumstances in
which religious practice took the form of speech.” Dissenting opinion,
post, at 4, This {8 a novel argument. The dissent does not deny that
speech about religion is speech entitled to the general protections of the
First Amendment. Seedd., st 3andn, 1. 1t does not argue that descrip-
tions of religious experiences fail to qualify as “speech.” Nor does it re-
pudiate laat Term's dectsion in Arishna, supra, which assumed that reli-
gicus appeals to nonbelievers constituted protected “speech.” Rather, the
dissent seems to attempt a distinction between the kinds of religious
speech explicitly protected by our cases and a new class of religious
“speach act(s),” dissenting opinion, at 5, comprising “worship.” There are
at least three difficulties with this distinetion.

First, the dissent fails to establish that the distinetion has intelligilla
content.  There is no indication when “singing hymns, reading serfpture,
and teaching biblical principles,” id., at 2-3, cease to be “singing, teaching,
and reading”—all apparently forma of “speech,” despite their religious sub-
Jject matter—and become unprotacted “warship.”

Second, even if the distinctlon drew an arguably principled line, it is
highly doubtful that it would Lie within the judicial competence to adminis-
ter. Cf. Fowler v. Rhods Taland, 345 TJ, 8. 87, T0 (1863). Merely to draw
the distinetion would require the university—and utimately the courts—to
inguire into the significance of words and practices to different religious
faiths, and in varying cireumstances by the same faith, Such inquiries
would tend inevitably to entangle the State with religion in a manner for-
bidden by our cases. E. g., Walz v. Taxz Commission, 897 U. 3. 664, 668
(1970).

Finally, the dissent fails to establish the relevance of the distinetion on
which it seeks to rely, The dissent apparently wishes to preserve the vi-
tality of the Establishment Clause. See dissenting opinion, post, at 4.
But it givea no reason why the Establishment Clause, or any other provi-
gion of the Constitution, would require different treatment for religious
speech designed to win religious converts, see Krighma, supra, then for
religious worship by persons already converted. It is far from clear that i
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pelling state interest and that it is narrowly drawn to achieve
that end. See Carey v. Brown, 447 U, 8. 455, 461, 464-465
(1980).*

11

In this case the University claims a compelling interest in
maintaining strict separation of church and State. It derives
this interest from the “Establishment Clauses” of both the
Federal and Missouri Constitutions.

A

The University first argues that it cannot offer its facilities
to religious groupe and speakers on the terms available to
other groups without violating the Establishment Clause of
the Constitution of the United States. We agree that the
interest of the University in complying with its constitutional
obligations may be characterized as compelling. It does not
follow, however, that an “equal access” policy would be in-
compatible with this Court's Establishment Clause cases.
Those cases hold that a policy will not offend the Establish-
ment Clause if it can pass a three-pronged test: “First, the
[governmental policy] must have a secular legislative pur-
pose; second, its principal or primary effect must be one that
neither advances nor inhibits religion . . .; finally, the [policy]

the State gives greater support in the latter case than in the former.

*See also Healy v, James, 408 U, S. 169, 184 (1972):

“It is to be remembered that the effect of the College’s denial of recognition
was a form of prior restraint, denying to petitioners’ organization the range
of associational activities described above, While a college has a legiti-
mate interest in preventing disruption on the campus, which . . . may jus-
tify such restruint, a ‘heavy burden’ rests on the college to demonstrate the
appropriatensss of that action.”

*“Congress shall make no law respeeting an establishment of religion.
v «a" U, S Const., Amdt. 1. The Establishment Clause has been made
applieabie to the States through the Fourteemth Amendment, See
Cantwell v. Commecticus, 310 U. 5, 298, 308 (1940).
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must not foster ‘an excessive government entanglement with
religion.’” Lemeon v. Kurtzman, 403 U. 5, 602, 612-613
(1971). See Committee for Public Education v. Regan, 444
U. S. 646, 6563 (1980); Roemer v. Maryland Public Works
Bd., 426 U. 8. 736, 748 (1976).

In this case two prongs of the test are clearly met. Both
the District Court and the Court of Appeals held that an
open-forum policy, including nondiserimination against reli-
gious speech, would have a secular purpose ** and would avoid
entanglement with religion."! But the Distriet Court con-
cluded, and the University argues here, that allowing reli-
gious groups to share the limited public forum would have the
“primary effect” of advancing religion. *

Bt is the avowed purpose of UMEC to provide a forum in which stu-
dents can exchange ideas. The University argues that use of the forum
for religious speech would undermine this secular aim. But by eresating a
forum the University does not thereby endorse or promote any of the par-
ticular ideas gired there. Undoubtedly many views are advocated in the
forum with which the University deaires no association.

Because thiz caza involves a forum already made generally availabie to
student groups, it differs from those cases in which this Court hes invali-
dared statutes permitting school facilities to be used for instruction by reli-
glous groupe, but not by others. See, &, g., MeCollum v, Board of Educa-
tion, 333 U. 5, 208 (1948), In those cases the school mey appear to
sponsor the views of the speaker.

"We agree with the Court of Appeals that the University would risk
greater “entanglament” by attempting to enforee ita axclusion of “religious
worship and religious speech.” Ses Chess v. Widmar, supra, at 1318
Initially, the University would need to determine which words and
activites fall within “religious worship and religious teaching.” This alone
could prove “an impossible task in an age where many and various beliefs
meet the constitutional definition of religion.” O'Hair v. Andrus, 613 F.
2d 981, 936 (CADC 1979) (footnote omitted); see L. Tribe, American Con-
stitutional Law § 14-16 (1978). There would also be a continuing need to
monitor group meetings to ensure complisnce with the rula,

“In finding that an “equal access” policy would have the primary effect
of advancing religion, the Distriet Court in this case relied primarily on
Tilton v. Richardson, 408 U. 5. 672 (1871). In Tilfon this Court upheld
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The University’s argument misconceives the nature of this
case. The question is not whether the creation of a religious
forum would violate the Establishment Clause, The Univer-
sity has opened its facilities to student groups, and the ques-
tion is whether it can now exclude groups because of the con-
tent of their speech. See Healy v. James, 408 U, 8, 169
(1972).% [In this context we are unpersuaded that the pri-

the grant of federal financial assistance to sectarian colleges for secular
purposes, but eircumseribed the terms of the grant to ensure its constitu-
tionality, Although Congress had provided that federally subsidized
buildings could not be used for sectarian or religious worship for 20 years,
the Court considered this restriction insufficlent: “If, at the end of 20
years, the bullding is, for example, converted into a chapel or otherwise
used to promote religious interests the original federal grant will in part
have the [constitutionally impermissible] effect of advancing religion,”
Id., at 683. From this statement the Distriet Court derived the proposi-
tion that State funds may not be used to provide or maintain buildings used
by religious organizations.

We do not believe that Tilfon can be read so broadly. In Tillon the
Court was concerned that a sectarian institution might convert federally
funded buildings to religious uses or otherwise stamp them with the im-
primatur of religion. But nothing in T'iifon suggested a limitation on the
State's capacity to muintain forums equally open to religious and other dis-
cuseions, Cases before and after Tillon have acknmowledged the right of
religious speakars to use public forums on equal terms with others, Ses,
e.g.. Heffron v. International Soc'y for Krishna Consciousness, Ine., 101
8. CLHHHHH Saia v. New York, 334 U. 5. 558 (1948).

"This case is different from the cases in which religions groups claim
that the denial of facilities not available to other groups deprives them of
their rights under the Free Exercise Clsuse. See Brandon v. Board of
Edue., 6356 F. 2d 971, 975-976 (CA2 1980), cert. pending, No. 50-1396;
Hunt v, Board of Education, 321 F. Supp. 1263, 1268 (SD W, Va. 1971).
Here, the University's forum is already available to other groups, snd re-
spondents’ claim to use thet forum does not—as in Brondon or Hunéi—rest
solaly on rights claimed under the Free Exercise Clause. HRespondents’
claim also implicates First Amendment rights of speech and association,
and it {s on the bases of speech and association rights that we decide the
raae. Accordingly, we need not inguire inte the extent, if any, to which
Free Exercise interests are infringed by the challenged University reguls-
tion. Neither do we reach the difficult questions that would arise if State
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mary effect of the public forum, open to all forms of dis-
course, would be to advance religion. .

We are not oblivious to the range of an open forum's likely
effects. It is possible—perhaps even foreseeable—that reli-
gious groups will benefit from aceess to University facilities.
But this Court has explained that a religious organization's
enjoyment of merely “incidental” benefits does not violate the
prohibition against the “primary advancement” of religion.
Committee for Public Education v. Nyquist, 413 U. 8. 756,
T71 (1973); see, e. g., Roemer v. Board of Public Works, 426
U. 8. 736 (1976); Hunt v. McNair, 413 U. S. 734 (1972);
MeGowan v, Maryland, 366 U. 3. 420, 422 (1961).

We are satisfied that any religious benefits of an open
forum at UMKC would be “incidental” within the meaning of
our cases. Two factors are especially relevant.

First, an open forum in a public university does not confer
any {mprimatur of State approval on religious sects or prac-
tices. Asthe Court of Appeals quite aptly stated, such a pol-
icy “would no more commit the University . . . to religious
goals,” than it is “now committed to the goals of the Students
for a Democratic Society, the Young Socialist Alliance,” or
any other group eligible to use its facilities, Chess v.
Widmar, supra, at 1817."

accommodation of Free Exercise and Free Speech rights should, in a par- |
ticular case, confliet with the prohibition of the Establishment Clause. |
" University students are, of course, young adults. They are less im-
pressionable than younger students and should be able to appreciate that
the University's policy is one of neutrality toward religion. See Tilfon v.
Richardson, 408 TJ, 5. 672, 635-886 (1971). The University argues that
tha Comnerstone students themselves admitted in affidavits that “[sltu-
dents know that if something is on campus, then it is a student organiza-
tion, and they are more likely to feel comfortable attending a meeting.” |
Affidavit of Florian Frederick Chess, Joint Appendix, at 18, 19 (Sept, 20, |
1977), In light of the large number of groups meeting on campus, how-
ever, we doubt students could draw any reasonabie inference of University
support from the mere fact of a campus meeting place. The University's
student handbook already notes that the University’'s name will not “be
identified in any way with the aims, policies, programs, products, or opin-



080689G, 11/6/81, rev. DICK

BO-688—0OPINION
WIDMAR v. VINCENT bk

Second, the forum is available to a broad class of non-reli-
gious as well as religious speakers; there are over 100 recog-
nized student groups at UMKC. The provision of benefits to
so broad a spectrum of groups is an important index of secu-
lar effect. BSee, & g., Wolman v. Waiter, 433 U. 8. 229,
240-241 (1977); Committee for Public Education v. Nygquist,
supra, 413 U, 8., at 756, 781-782 and n. 38 (1973). If the
Establishment Clause barred the extension of general bene-
fits to religious groups, “a church could not be protected by
the police and fire departments, or have its public sidewalk
kept in repair.” Roemer v. Maryland, 426 U, S, T36, 747
(1976) (plurality opinion); quoted in Committee for Public
Education v. Regan, 444 U, S. 646, 658, n. 6 (1980)." At
least in the absence of empirical evidence that religious
groups will dominate UMKC’s open forum, we agree with the
Cowrt of Appeals that the advancement of religion would not
be the forum's “primary effect.”

B

Argiing that the State of Missouri has gone further than
the Federal Constitution in proscribing indirect State sup-
port for religion, " the University claims a compelling interest
in complying with the applicable provisions of the Missouri
Constitution.”

ions of any organization of its members." 1880-1981 UMKC Student
Handbook, at 25.

#This Court has similarly rejected “the recurrent argument that all aid
[to parochial schools] is forbidden because aid to one aspect of an institution
frees it to spend ita other resources on religious ends.” Hunt v. MeNair,
413 1. 8. 734, 743 (1973).

" Zee, £ g., American United v, Rogers, 538 S, W, 2d 711, 720, (Mo.) (en
banc), cert. denied, 428 U, 3. 1029 (1978) (holding Missouri Constitution
requires stricter separation of chureh and state than does Federal Con-
stitution); Horfst v. Hogen, 168 8. W, 2d 608, 613614 (Mo. 1947) {en bane)
{sama).

"See Mo. Const. Art, 1, §&; Art, 1, §7; Art. 9, §8, In Leutkemeyer v,
Kawfman, 364 F. Supp. 876 (ED Mo. 1978), aifid, 419 U, 5. 88 (1974), the
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The Missouri courts have not ruled whether a general pol-
iey of accommodating student groups, applied equally to
those wishing to gather to engage in religious and non-reli-
gious speech, would offend the State Constitution. We need
not, however, determine how the Missouri courts would de-
cide this issue. It is also unnecessary for us to decide
whether, under the Supremacy Clause,” a state interest, de-
rived from its own constitution, could ever outweigh free
speech interests protected by the First Amendment. Even
if a State’s interest were compelling, its regulations would
have to protect that interest without unnecessary abridg-
ment of protected rights of speech and association. See,
é. g., Carey v. Brown, 447 1. 8. 455, 465 (1980); Shelton v.
Tucker, 364 U. 8. 479, 489 (1960). Measured against this
standard, the University’s policy of discrimination against
religious speech and association fails on grounds of over-
inelusiveness.

The University regulation challenged in this case applies to
“religious teaching” as well as “religious worship.” It is
therefore substantially overbroad. We can imagine no com-
pelling State interest—which wouid be cognizable under the
Supremacy Clause—in banning all types of religious “teach-
ing” in an otherwise-open forum, including, for example, in-
formal conversational “instruction.” As we have noted in
the past, “[biroad prophylactic rules in an area of free
expresion are fatal. Precision of regulation must be the
touchstone.” Schaumburg v. Citizens for a Better Environ-
ment, 444 U. 8. 620, 637 (1980), quoting NAACP v. Button,
371 U, S. 415, 438 (1963) (omitting citations),

v

Our holding in this case in no way undermines the capacity
of the University to establish reasonable time, place, and

District Court found Missouri had & compelling interest in compliance with l
its own conatitution.
277, 8. Conat., Art. VI, §2.
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manner regulations.” Nor do we question the right of the
University to make academic judgments as to how best to al-
locate scarce resources—"“to determine for itself on academic
grounds who may teach what may be taught, how it shall be
taught, and who may be admitted to study.” Sweezy v. New
Hampshire, 354 U. 8. 234, 263 (1857) (Frankfurter, J., con-
curring in the judgment); see Regents of the Univ. of Cal. v.
Bakke, 438 U. S. 265, 312-313 (1978) (opinion of POWELL, J.,
announeing the decision of the Court). Finally, we also af-
firm the continuing validity of cases, e. g., Healy v. James,
408 U. 8. 169, 188-189 (1972), that recognize a University's
right to exclude even First Amendment activities that violate
reasonable campus rules or substantially interfere with the
opportunity of other students to obtain an education.

The basis for our decision is narrow. Having created a
publie forum, the University seeks to enforce a content-based
exclusion of religious speech. Its exclusionary policy vio-
lates the fundamental principle that a state regulation of
speech should be content-neutral, and the University is un-
able to justify this violation under applicable constitutional
standards.

For this reason, the decision of the Court of Appeals is,

Affirmed,

“See, ¢. 9., Grayned v. City of Rockjord, 408 U, S. 104, 116 (1972).
("The nature of a place, ‘the pattern of its normal activities, dictate the
lkinds of regulations to time, place, and manner that are reasonable.'™).
{quoting Wright, The Constitution on the Campus, 22 Vand, L. Rev, 1027,
1042 (1968).
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VINCENT, ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE EIGHTH CIRCUIT

(Qétober —, 1981 v Y.

JUsTICE POWELL delivered the opinion of the court.

This case presents the question whether a state university,
which makes its facilities generally available for the activities
of registered student groups, may close its facilities to a reg-
istered student group desiring to use the facilities for reli-
gious worship and religious discussion.

[

It is the stated policy of the University of Missouri at Kan-
sas City' to encourage the activities of student organiza-
tions, The University officially recognizes over 100 student
groups. It routinely provides University facilities for the
meetings of registered organizations. Students pay an ac-
tivity fee of 841 per semester (1978-1979) to help defray the
costs to the University,

From 1973 until 1977 a registered religious group named
Cornerstone regularly sought and received permission to
conduct its meetings in University facilities.,' In 1977, how-

*The Univeraity of Missouri at Kansas City (UMKC) is one of four cam-
puses of the University of Missouri, an institution of the Stata of Missouri,
"Cornerstone is an organization of evangelical Christian students from
various denominational backgrounds. Aecording to an affidavit fled in
1877, “perhaps twenty students . , ., participate actively in Cornerstone
and form the baekbone of the eampus organization.” Affidavit of Florian
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ever, the University informed the group that it could no
longer meet in University buildings. The exclusion was
based on a regulation, adopted by the Board of Curators in
1972, that prohibits the use of University buildings or

grounds “for purposes of religious worship or religious
teaching,"*

Ehvar; University students, all members of Cornerstone,
brought suit to challenge the regulation in Federal District
Court for the Western District of Missouri.' They alleged

Chess (Sept. 28, 1977), quoted in Chess v. Widmar, 4580 F. SBupp. 907, 911
(WD Mo. 1879). Cornerstone held its on-campus meetings in classrooms
and in the student center. These meeting were open to the public and at-
tracted up to 126 students. A typleal Cornerstone meeting included
prayer, hymns, Bible commentary, and discussion of religious views and
PIperiences

"The pertinent regulations provide as follows:

“4.0814.0107 No University buildings or grounds {except chapels as
herein provided) may be used for purposes of religious worship or religious
teaching by either student or nonstudent groups. . . . The general prohi-
bition aguinst use of University buildings and grounds for religious worship
or religious teaching is a policy required, in the opinion of The Board of
Curators, by the Constitution and laws of the State and is not open to any
other construction. No regulations shall be interpreted to forbid the offer-
ing of prayer or other appropriate recognition of religion at publie funetions
heid in University facilities. . . .

“5.0814.0108 Regular chapels established on University grounds may be
used for religious services but not for recurring services of any groups.
Special rules and procedures shall be established for each chapel by the
Chancellor. It is specifically directed that no advantage shall be given to
any religious group.”

There is no chapel on the campus of the University of Missouri at Kansas
City. The nearest University chapel is at the Columbia campus, approxi-
mately 125 miles east of UMKC,

Although the University had routinely approved Cornerstone meetings
before 1977, the District Court found that University officials had never
“authorized a student orgsnizstion to utilive a University facility for a
meeting when they had full knowiedge that the purposes of the meeting
include[d] religious worship or religlous teaching.” Chess v. Widmar,
supra, at 910.

*Clark Vincent, the respondent, and Florian Cheas, the named plaintiff
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that the University's discrimination against religious activity
and discussion violated their rights to free exercise of reli-
gion, equal protection, and freedom of speech under the First
and Fourteenth Amendments to the Constitution of the
United States.

Upon cross motions for summary judgment, the District
Court upheld the challenged regulation. Chess v, Widmar,
480 F. Supp. 907 (WD Mo. 1979). It found the regulation not
only justified, but required, by the Establishment Clause of
the Federal Constitution. Id., at 216. Under Tilton v.
Richardson, 403 U. S, 672 (1971), the court reasoned, the
State could not provide facilities for religious use without giv-
ing prohibited support to an institution of religion. Id., at
915-916. The Distriect Court rejected the argument that the
University could not discriminate against religious speech on
the basis of its content. [t found religious speech entitled to
less protection than other types of expression. Id., at 918,

The Court of Appeals for the Eighth Circuit reversed.
Chess v. Widmar, 635 F. 2d 1310 (CAB 1980). Rejecting the
analysis of the District Court, it viewed the University regu-
lation as a content-based diserimination against religious
speech, for which it could find no compelling justification.
Id., at 1315-1320, The Court held that the Establishment
Clause does not bar a policy of equal access, in which facilities
are open to groups and speakers of all kinds, Id., at 1317.
According to the Court of Appeals, the “primary effect” of
such a policy would not be to advance religion, but rather to
further the neutral purpose of developing students’ “‘social
and cultural awareness as well as [their] intellectual curios-
ity."" [Id., at 1317 (quoting from the University bulletin's

in the action in the Distriet Court, were among the students who initiated
the action on October 13, 1977, Named as defendants wers the petitioner
Gary Widmar, the Dean of Studenta at UMKC, and the University’s Board
of Curators.
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deseription of the student activities program, reprinted in
idln' ﬁt mm. n. 1}|
We now affirm. =

I
Through its policy of accommodating their meetings, the
versity has created a forum generally open for T use by stu-
dent

Having dnna s0, the Univarﬁty;assumed an oY
obligation tn justify its tions and exclusions under t*’" £
applicable constitutional norms= The Constitution forbide a
State to enforce certain exclusions ﬁum'nmm’/

e s ph© 9
"This Court has recognized that the campus of a publie university pos-

sesses many of the characteristics of a publie forum. “The college class-
room with its surrounding environs is peculiarly ‘the marketplace of
idens."” Healy v. James, 408 U. 5. 168, 180 (1872). Moreover, the ca-
pacity of & group or individual “to partieipats in the intellectual give and
take of eampus debate . . . [would be) limited by denial of access to the cus-
tomary media for communicating with the administration, faculty mem-
bers, and other students.” [d., at 181-182, We therefore have heid that
students enjoy First Amendment rights of speech and association on the
campus, and that the “denial (to particular groups] of use of campus facili-
ties for meetings and other appropriate purposes” must be subjected to the
wﬂmﬁnswmawhmdmm Id., at 181,

'Mmuptaf:‘puhh:hm‘nmmthmﬁmﬂlﬂu-
pressed in Hogwe v. CI0, 307 U. 8. 496, 515 (1939}, that
“Wherever the title of streets and parks may rest, they have immemorially
been held in trust for the use of the public and time oot of mind, have been
used for purposes of assembly, communieating thoughts between eitizens,
and discussing public questions. Such use of the streets and publis places
has from encient times, been a part of the privileges, immunities, rights,
and liberties of citizens."

See also Police Dept. v. Mosley, 408 U, 8. 92 (1972); Coz v. Louisiana, 379
U. 8. 536 (1865).

Although a university may create a forum with many of the characteris-
tics of streets and public places, see n. 5, supra, our cases have recognized
that First Amendment rights must be analyzed “in light of the special
characteristics of the school environment.” Tinker v. Des Motnes Inde-
pendent Sehoo! District, 393 U, 8. 508, 606 (1969). We continue to adhere



080689G, 11/5/81, rev. DICK

80-680—O0PINION
WIDMAR v, VINCENT b

if it was not required to create the forum in the first place.
See, e. g., City of Madison Joint School District v. Wiscon-
sin Public Employment Relations Comm'n, 426 U, 8. 167,
175 and n. 8. (1976) (although a State may conduct business in
private session, “where the State has opened a forum for di-
rect citizen involvement,” exclusions bear a heavy burden of
justification); Southeastern Promotions, Lid. v. Conrad, 420
U. 8. 546, 5656-569 (1975) (because municipal theater was a
publie forum, city could not exelude a production without sat-
isfying constitutional safeguards applicable to prior
restraints),

The University’s institutional mission, which it describes
as providing a “secular education” to its students, Brief for
Petitioners 44, does not exempt its actions from constitu-
tional scrutiny, Our cases leave no doubt that the First
Amendment rights of speech and association extend to the
campuses of state universities, See, ¢. g., Healy v. James,
408 U, 8, 160, 180 (1972); Tinker v, Des Moines Independent
School District, 398 U, 8, 508, 506 (1969); Shelton v. Tucker,
364 U. S. 479, 487 (1960).

Here the University of Missouri has discriminated against
groups and speakers based on their desire to engage in reli-
gious worship and discussion. These are forms of speech
and association protected by the First Amendment. See,
e, g., Heffron v, International Soc’y for Krishna Conscious-
ness, Inc., 101 8, Ct. 2559 (1981); Niemotko v, Maryland,
340 U, 8. 268 (1951); Saia v. New York, 334 U. S, 558
(1948)." 1In order to justify discriminatory exclusion from a

to that view. A university differs n significant respects from public fo-
rums such as streets or parks or even municipal theaters. A university's
mission ig education, and decisions of this Court have never denied its au-
thority to impose reasonable regulations eompatible with that mission upon
the use of its campus and facilities. We have not held, for example, that a
campus must make all of its facilities equally available to students and non-
students alike, or that a university must grant free access to all of its
grounds or buildings.

"The dissent argues that “religious worship” is not speech generally
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public forum based on the religious content of a group’s in-
tended speech, the University must therefore satisfy the
standard of review appropriate to content-based exclusions,
It must show that its regulation is necessary to serve a com-

protected by the “free speech” guarantee of the First Amendment and the
“equal protection” guarantee of the Fourteenth Amendment, If “religlous
worship” were protected “speech,” the dissent reasons, “the Religion
Clauses would be emptied of any independent meaning in cirenmstances in
which religious practiee took the form of speech.” Dissenting opinion,
poat, ut 4. This {8 a novel argument, The dissent does not deny that
ch entitled to the general protections of the
. See id, and n. 1. It does not argue that deserip-
tions of religious experiences fail to qualify as “speech.” Nor does it re-
pudiate iast Term's decision in K " [T at reli- ]
glous appeals to nonbelievers constituted protected “speech.” Rather, the Cot %

dissent seems to attempt i distinetion between the kinds of religious ™ FIRE

A n
(\5 5
“speech act(s),” dissenting opinion, at - L‘E':é'/'i/

at least three difficulties with this distifietion

Fivat, the dissent falls to establish that the distinetion has intelligible Iv"'"' 2
content,  There is no indication when “singing hyms seripture = il
and teaching biblical principles,” id., at ba "y A :
and reading"—all apparently forms of s ," despite their religious sub-

jeet matter—and become unprotected “worship.”

Becond, even if the distinction drew an arguably principled line, it is
highly doubtful that it would lie within the judielal competence to adminis-
ter, Cf Fowler v, Rhoda Islond, 845 U, 8. 67, 70 (1853). Merely to draw
the distinetion would require the university—and ultimately the courts—to
inquire into the significance of words and practices to different religious
faiths, and in varying circumstances by the same faith. Such inquiries
would tend Inevitably to entangle the State with religion in a manner for-
bidden by our cases. E.g., Wale v. Tax Commission, 397 U. 5. 664, 668
(1870),

Finally, the dissent fails to establish the relevance of the distinetion on
which it seeks to rely, The dissent appurently wishes to preserve the vi-

tality of the Establishment Clause. See dissenting opinion, post, at 4. co
But. it gives no reason why the Establishment Clause, or any other provi- H(@'Q ]
sion of the Constitution, would require different treatment for /-

speech designed to win religlous converts, see Ko T Rupra,
religious worship by persons already converted. [t is far from clear that
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pelling state interest and that it is narrowly drawn to achieve
that end. See Carey v. Brown, 447 U, 8, 455, 461, 46465
(1980).°

111

In this case the University claims a compelling interest in
maintaining strict separation of church and State. It derives
this interest from the “Establishment Clauses” of both the
Federal and Missouri Constitutions.

A

The University first argues that it cannot offer its facilities
to religious groups and speakers on the terms available to
other groups without violating the Establishment Clause of
the Constitution of the United States." We agree that the
interest of the University in complying with its constitutional :
obligations may be characterized as compelling. It does not
follow, however, that an “equal aceess” policy would be in-
compatible with this Court’s Establishment Clause eases!
Those cases hold that a policy will not offend the Establish-
ment Clause if it can pass a three-pronged test: “First, the
[governmental policy] must have a secular legislative pur-
pose; second, its principal or primary effect must be one that
neither advances nor inhibits religion . . .; finally, the [policy]

the State gives greater support in the latter case than in the former.

*Bee glso Healy v, Jomes, 408 U, 8, 169, 184 (1972)

“It is to be remembered that the effect of the College's denial of recogmition
was a form of prior restraint, denying to petitioners’ arganization the range
of associational petivities described above., While a college has a legiti-
mate interest in preventing disruption on the campus, which . . . may jus-
tify such restraint, a ‘heavy burden’ rests on the eollege to demonstrate the
eppropriatenses of that sction.”

*“Congress ghall make no law respecting an establishment of religion.
.. ." U. 5 Const., Amdt, 1. The Establishment Clanze has been made
applicable to the States through the Fourteenth Amendment. See
Cantwel! v. Connecticut, 310 U. 5. 206, 303 (1940).
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must not foster ‘an excessive government entanglement with
religion.'” Lemon v. Kurizman, 408 U. 8. 602, 612-613
(1971). See Commiittee for Public Education v. Regan, 444
U. 8. 646, 653 (1980); Roemer v. Maryland Public Works
Bd., 426 U. 8. 738, 748 (1976).

In this case two prongs of the test are clearly met. Both
the Distriet Court and the Court of Appeals held that an
open-forum poli ng nondiserim
gious speech? d have a secular purpose " and would avoid
entanglement with religion.” But the District Court con-
cluded, and the University argues here, that allowing reli-
gious groups to share the limited public forum would have the

effect” of advancing religion.”

“1t is the avowed purpose of UMKC to provide a forum in which stu-
dents can exchange ideas. The University argues that use of the forum
for religious speech would undermine this secular aim. But by creating a
forum the University does not thereby endorse or promote any of the par-
tieular ideas aired there. Undoubtedly many views are advoeated in the
forum with which the University desires no association.

Because this case involves & forum already made generally available to
student groups, it differs from those cases in which this Court has invali-
dated statutes permitting school facilities to be used for instruction by reli-
glous groups, but not by others. See, . g., McCollum v, Board of Educa-

/ tion, 333 U. 5, 208 (1848). [n those cases the school may appear to
. sponsor the views of the 3
"We agree with the Court of Appeals that the University would risk
| greater “entanglement” by attempting to enfores its exclusion of “religious
' worship and religious speech.” See Chess v, Widmar, mpro, at 1318
Initially, the University would need to determine which words and
activites fall within “religious worship and religious teaching.” This alone
' could prove “an impossible task in an age where many and various beliefs
| meet the constitutional definition of religion.” O'Hair v. Andrus, 613 F.
[ 2d 981, 986 (CADC 1979) (footnote omitted); see L. Tribe, American Con-
stitutional Law § 14-16 (1878). There would also be a continuing need to
menitor group meetings to ensure compliancs with the rule,

#In finding that an *equal access™ policy would have the primary effect
of advancing religion, the District Court in this case relied primarily on
Tiltom v. Richardson, 408 U. 8. 672 (1971). In Tilton this Court upheld

F‘l 9A. As the dissent argues, it is sometimes necessary to
distinguish between "religious" and "nonreligious" speech. See,
elg., Stone v. Graham, U.8. {(November 17, 1980). But

our cases have never required the State to distinguish between
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The University's argument misconeeives the nature of this
case. The question is not whether the creation of & religious
forum would viclate the Establishment Clause. The Univer-
gity has opened its facilities z e ques-
tion is whether it can now exclude groups because of the con-
tent of their speech. See Healy v. James, 408 U, S, 169
(1972).* In this context we are unpersuaded that the pri-

the grant of federal financial assistance to sectarian colleges for secular
purposes, but circumseribed the terms of the grant to ensure its constitu-
tionality. Although Congress had provided that federally subsidized
buildings cotild not be used far sectarian or religious worship for 20 years,
the Court considered this restriction insufficlent: “If, at the end of 20
vears, the building is, for example, convertad into a chapel or otherwise
used to promote religious interests the original federal grant will in part
have the [constitutionally impermissible] effect of advancing religion.”
Id., at 883, From this statement the District Court derived the proposi-
tion that State funds may not be used to provide or maintain buildings used
by religious organizations.

We do not beliave that Tilton can be read so broadly, In Tilten the
Court waee concerned that a sectarian institution might convert federally
funded buildings to religious uses or otherwise stamp them with the im-
primatur of religion. But nothing in Tilion suggested a limitation on the
State's capacity to maintain forums equally open to religious and other dis-
cussions. Cases before and afier Tilfon have acknowledged the right of

igious speakers to use public forumsa on equal terms with others. See,
olg., Heffron v. International Soc'y for Hrishna Consciousness, Ine., 101
8\Ct, 2559 (1981); Sain v. New York, 334 U, 8. 558 (1948).

®Thiz care is different from the cases in which religious groups claim
that the denial of facilities not available to other groups deprives them of
their righte under the Free Exercise Clause. See Brandon v. Board of
Edue., 635 F. 2d 871, 9765976 (CAZ 1980), cert. pending, No. 80-1395;
Hunt v. Board of Education, 821 T, Supp. 1263, 1266 (3D W. Va. 1971).
Here, the University's forum is already available to other groups, and re-
spondents’ elaim to use that forum does not—as in Brondon or Hunt—rest
solely on rights claimed under the Free Exercise Clause. Respondents'
claim also implicates First Amendment righte of apeech and association,
and it 1s on the bases of speech and association vights that we decide the
case. Apcordingly, wa need not inguire into the extent, if any, to which
Frea Exercise interests are infringed by the challenged University regula-
tion. Neither do we reach the i guestions that would arise if State

{or

wh® 4
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mary effect of the public forum, open to all forms of dis-
course, would be to advance religion.

We are not oblivious to the range of an open forum’s likely
effects. It is possible—perhaps even foreseeable—that reli-
gious groups will benefit from access to University facilities,
But this Court has explained that a religious organization's
enjoyment of merely “incidental” benefits does not violate the
prohibition against the “primary advancement” of religion.
Committee for Public Education v. Nyquist, 413 U. 8. 756,
771 (1973); see, e. g., Roemer v. Board of Public Works, 426
U. 8. 736 (1976); Hunt v. McNair, 413 U. 5. 7234 (1972);
McGowan v. Maryland, 366 U. 8. 420, 422 (1961).

We are satisfied that any religious benefits of an open
forum at UMKC would be “incidental” within the meaning of
our cases. Two factors are especially relevant.

First, an open forum in a public university does not confer
any imprimatur of State approval on religious sects or prac-
tices. Asthe Court of Appeals quite aptly stated, such a pol-
iey “would no more commit the University . . . to religious
goals,” than it is “now committed to the goals of the Students
for a Democratic Society, the Young Socialist Alliance,” or
any other group eligible to use its facilities. Chess v.
Widmar, supra, at 1317.*

sccommodation of Free Exercise and Free Speech rights should, in a par-
ticular case, eonflict with the prohibition of the Establishment Clause.

" University students are, of course, young adults. They are less im-
pressipnable than vounger students and should be able to appreciate that
the University’s policy is one of neutrality toward religion. See Tilton v.
Richardson, 408 TJ. 8. 672, 685-686 (1871). The University argues that
the Cornerstone students themselves admutted in affidavits that “[sltu-
dents know that if something is on campus, then it is a student organiza-
tion, and they are more likely to feel comfortable artending a meeting.”
Affidavit of Florian Frederick Chess, Jaint Appendix, at 18, 19 {Sept, 28,
1977). In light of the large number of groups meeting on campus, how-
ever, we doubt students could draw any reasonable inference of University
suppert from the mere fact of a campus meeting place. The University's
student handbook already notes that the University's name wiil not “be
identified in any way with the aims, policies, programs, products, or opin-
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Second, the forum is available to a broad class of non-reli-
gious as well as religious speakers; there are over 100 recog-
nized student groups at UMKC, The provision of benefits to
80 broad a spectrum of groups is an important index of secu-
lar effect. See, e. g., Wolman v. Walter, 433 U. 8. 229,
240-241 (1977); Commities for Public Education v. Nyguist,
supra, 413 U. 8., at 756, TB1-782 and n. 38 (1973). If the
Establishment Clause barred the extension of general bene-
fits to religious groups, “a church could not be protected by
the police and fire departments, or have its public sidewalk
kept in repair.” Roemer v. Maryland, 426 U. 8. 736, T47
(1976) (plurality opinion); quoted in Commiifee for Public
Education v. Regan, 444 U, 8, 646, 658, n. 6 (1980)." At
least in the absence of empirical evidence that religious
groups will dominate UMKC's open forum, we agree with the
Court of Appeals that the advancement of religion would not
be the forum's “primary effect.”

B

Arguing that the State of Missouri has gone further than
the Federal Constitution in proscribing indirect State sup-
port for religion,” the University claims a compelling interest
in complying with the applicable provisions of the Missouri
Constitution."

iong of any organization of its members." 1980-1981 UMKC Student
Handbook, at 25,

*This Court hae similarly rejected “the recurrent argument that all aid
[to parochial schools] s forbidden because aid to one aspect of an institution
frees it to spend its other resources on religious ends.” Hunt v. McNair,
413 T. 8. T34, 743 (1973).

*See, g, g., American [nited v, Rogers, 588 3. W, 24 711, 720, (Mo.) {en
bane), cert. denied, 429 1. 8. 1029 (1978) (holding Missouri Constitution
requires stricter separation of church and state than does Federal Con-
stitution); Harfat v. Hogewnt, 163 8.W. 2d 609, 613-514 (Mo. 1947) (en bane)
(same),

"3ea Mo, Const. Art. 1, §6; Art. 1, §7; Art. 9, 48, In Leutkemeyer v.
Kaufman, 364 F, Bupp. 376 (ED Mo, 1873}, aff'd, 419 U. 8. 88 (1974), the
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The Missouri courts have not ruled whether a general pol-
icy of accommodating student groups, applied equally to
those wishing to gather to engage in religious and non-reli-
gious speech, would offend the State Constitution. We need
not, however, determine how the Missouri courts would de-
cide this issue. It is also unnecessary for us to decide
whether, under the Supremacy Clause,” a state interest, de-
rived from its own constitution, could ever outweigh free

P We “Mi.‘l' ou
Hal#liﬂj +o the

o5 furcarl S

niversity regulation challenged ip-this case applies to
ligious™4gaching” as well as “religious worship.” It is
therefore substantially overbroad:” We can imagine no com-
lling State intereat—which-Wwould be cognizable under the
upremacy Clause—in-harining all types of religious “teach-
ing” in an otherwise-open forym, including, for example, in-
formal conversatiprial “instruction.” As we have noted in
e past, “[bjedad prophylactic 5. in an area of free
expresion aré fatal. Precision of regulitioqn must be the
touchstopé.” Schaumburg v. Citizens for a Better Environ-
ment, 444 U, 8. 620, 637 (1980), quoting NAACP v." Bytton,
37140, 8. 415, 438 (1963) (omitting citations). '

IV

Our holding in this case in no way undermines the capacity
of the University to establish reasonable time, place, and

Distriet Court found Missouri had a compelling interest in compliance with
ita own conatitution,
1], 8. Const., Art. VI, §2.

“On one hand, respondents' First Amendment rights are
entitled to special constituticnal solicitude. OQur cases
have reguired the most exacting scrutiny in cases in which
a State undertakes to, regulate speech on the basis of its
content. See, E.g-/ﬂarey v. Brown, 447 U.S5. 455 (1980);
Police Dept. v. Hosé#ley, 408 U.S. 92 (1972). On the other
hand, the State interest asserted here -- in achieving
greater separation of churchb and State than is already en-
sured under the Establishment Clause of the Federal Con-
stitution ~-- is inherently limited by the Free Exercise
Clause In this constitutional context, we are unabl

% to recognize t interest as sufficiently "compelling" to
ff justify content-based discrimination against respondents'
f religious speech.

————

‘L1>:°'l' tvy s Cage b}.‘ the Feee 5?”‘[1m
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manner regulations.” Nor do we question the right of the
University to make academic judgments as to how best to al-
locate scarce resources—"“to determine for itself on academie

- grounds who may teach.’what may be taught, how it shall be
taught, and who may bé admitted to study.” Sweezy v. New
Hampshire, 354 U. 8. 234, 263 (1957) (Frankfurter, J., con-
curring in the judgment); see Regents of the Univ, of Cal. v.
Bakke, 438 U. S. 265, 312-313 (1978) (opinion anownM
announcing the decision of the Court). Finally, we
firm the continuing validity of cases, e. g., Healy v. James,

il 408 U. S. 169, 188-189 (1972), that recognize a University’s

5!’" ecally .r right to exclude even First Amendment activities that violate

gimdent reasonable campus rules or substantially interfere with the
g-ﬂ?f-‘ - opportunity of other students to obtain an education.

The basis for our decision is narrow. Having created a
the University seeks to enforce a content-based
exclusion of religious speech. Its exclusionary policy vio-
lates the fundamental principle that a state regulation of
speech should be content-neutral, and the University iz un-
able to justify this violation under applicable eonstitutional
standards.
For this reason, the decision of the Court of Appeals is,

Affirmed.

“Bea, ¢ g., Groyned v. Cily of Rockford, 408 U. 8. 104, 118 (1972),

(“The nature of & place, ‘the pattern of its normal setivities, dictate the

bummphnq:dWMMrmmbll."1+

(quoting Wright, The Constitution on the Campus, 22 Vand. L. Rev. 1027,
1042 {1968},
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This ease presents the question whether a state university,
which makes its facilities generally available for the activities
of registered student groups, may close its facilities to a reg-
istered student group desiring to use the facilities for reli-
gious worship and religious discussion.

I

It is the stated policy of the University of Missouri at Kan-
sas City' to encourage the activities of student organiza-
tions. The University officially recognizes over 100 student
groups. It routinely provides University facilities for the
meetings of registered organizations. Students pay an ac-
tivity fee of $41 per semester (1978-1979) to help defray the
costs to the University.

From 1973 until 1977 a registered religious group named
Cornerstone regularly sought and received permission to
conduct its meetings in University facilities.® In 1977, how-

'The University of Missouri at Kansas City (UMKC) is one of four cam-
puses of the University of Missourd, an institution of the State of Missourd.
*Comnerstone is &n organization of evangelical Christian students from
various denominational backgrounds. According to an affidavit filed in
1977, “perhaps twenty students . . . participate actively in Carnerstone
and form the backbone of the campus organization,” Affidavit of Florian
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ever, the University informed the group that it could no
longer meet in University buildings. The exclusion was
based on a regulation, adopted by the Board of Curators in
1972, that prohibits the use of University buildings or
grounds “for purposes of religious worship or religious
teaching."*

Eleven University students, all members of Cornerstone,
brought suit to challenge the regulation in Federal District
Court for the Western District of Missouri.' They alleged

Chess (Sept. 28, 1977), quoted in Chese v. Widmar, 480 F. Supp. 907, 911
(WD Mo. 1979). Cornerstone held its on-campus meetings in classrooms
and in the student center. These meeting were open to the publie and at-
tracted up te 126 students. A typieal Cornerstone meeting included
prayer, hymns, Bible commentary, and discussion of religious views and
experiences.

*The pertinent regulations provide as follows:

“4.0814.0107 No University buildings or grounds (except chapels as
herein provided) may be used for purposes of religious worship or religious
teaching by either student or nonstudent groups. . . . The general prohi-
bition against use of University buildings and grounds for religious worship
or religious teaching is a policy required, in the opinion of The Board of
Curators, by the Constitution and laws of the State and is not open to any
other construetion. No regulations shall be interpreted to forbid the offer-
ing of prayer or other appropriate recognition of religion at publie functions
held in University facilities, . . .

“4,0814.0108 Regular chapels established on University grounds may be
used for religious services but not for recurring services of any groups.
Special rules and procedures shall be established for each chapel by the
Chancellor. It is specifically directed that no advantage shall be given to
any religious group.”

There is no chapel on the campus of the University of Missouri st Kansas
City, The nearest University chapel is at the Columbia campus, approxi-
mately 125 miles sast of UMKC.

Although the University had routinely approved Cornerstone meetings
before 1977, the District Court found that University officials had never
“authorized a student organization to utilize a University facility for a
meeting when they had full mowledge that the purposes of the meeting
include{d] religious worship or religious teaching.” Chess v. Widmar,
ruprao, at 910

*Clark Vincent, the respondent, and Florian Chess, the named plaintiff
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that the University’s diserimination against religious activity
and discussion violated their rights to free exercise of reli-
gion, equal protection, and freedom of speech under the First
and Fourteenth Amendments to the Constitution of the
United States.

Upon cross motions for summary judgment, the District
Court upheld the challenged regulation. Chess v. Widmar,
480 F, Supp, 907 (WD Mo, 1979). It found the regulation not
only justified, but required, by the Establishment Clause of
the Federal Constitution, Id., at 916, Under Tilton v.
Richardson, 403 U. 8. 672 (1971), the court reasoned, the
State could not provide facilities for religious use without giv-
ing prohibited support to an institution of religion. Jd., at
915-916. The District Court rejected the argument that the
University could not diseriminate against religious speech on
the basis of its content. It found religious speech entitled to
less protection than other types of expression. Jd., at 918.

The Court of Appeals for the Eighth Circuit reversed.
Chess v. Widmar, 635 F. 2d 1310 (CAB 1980). Rejecting the
analysis of the District Court, it viewed the University regu-
lation as a content-based discrimination against religious
speech, for which it could find no compelling justification.
Id., at 1315-1320. The Court held that the Establishment
Clause does not bar a policy of equal access, in which facilities
are open to groups and speakers of all kinds. [d., at 1317.
According to the Court of Appeals, the “primary effect” of
such a policy would not be to advance religion, but rather to
further the neutral purpose of developing students’ “‘social
and cultural awareness as well as [their] intellectual curios-
ity.)” Id., at 1317 (quoting from the University bulletin’s

in the action in the Distriet Court, were among the students who initisted
the sction on October 13, 1877. Named as defendants were the petitioner
Gary Widmar, the Dean of Students st UMKC, and the University's Board
of Curators.
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deseription of the student activities program, reprinted in
id., at 1312, n. 1).
We now affirm.

I1

Through its policy of accommodating their meetings, the
University has created a forum generally open for use by stu-
dent groups. Having done so, the University has assumed
an obligation to justify its discriminations and exclusions
under applicable constitutional norms.® The Constitution
forbids a State to enforce certain exclusions from a forum
generally open to the public,' even if it was not required to

"This Court has recognized that the campua of s public university pos-
sesses many of the characteristics of a public forum. “The college class-
room with its surrounding environs is peculiarly ‘the marketplace of
idesn.'” Healy v. James, 408 U. 5. 169, 180 (1972). Moreover, the ca-
pacity of = group or individual “to participate in the intellectual give and
take of campus debate . . . [would be] limited by denial of access to the cus-
tomary media for communieating with the administration, faeulty mem-
bers, and other students.” [d., at 181-182. We therefore have held that
students enjoy First Amendment rights of speech and association on the
campus, and that the “denial [to particnlar groups] of use of campus facili-
tlea for meetings and other appropriate purposes” must be subjected to the
level of serutiny sppropriate to any form of prior restraint. Jd., at 181,
184,

‘The concept of a “public forum” rests on the recognition, first ex-
pressed in Hague v. C10, 307 U, S, 496, 515 (1939], that
“Wherever the title of streets and parks may rest, they have immemorially
been held in trust for the use of the public and time out of mind, have been
used for purposes of assembly, communicating thoughts between citizens,
and discussing public questions. Such use of the streeta and public places
has from anclent times, been a part of the privileges, immunities, rights,
and libertles of citizens.”

See also Police Dept. v. Mosley, 408 U0, 8. 82 (1972); Coz v, Lowisiana, 379
1. B. 686 (1965),

Although & university may create a forum with many of the characteris.
tica of streets and public places, see n. 5, #upra, our cases have recognized
that First Amendment rights must be analyzed “in light of the special
characteristics of the school environment.” Tinker v, Des Moines Inde-
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create the forum in the flrst place. See, e. g., City of Madi-
son Joint School District v. Wisconsin Public Employment
Relations Comm'n, 429 U, 8. 167, 175 and n. B. (1976) (al-
though a State may conduct buginess in private session,
“where the State has opened a forum for direct citizen in-
volvement,” exclusions bear a heavy burden of justification);
Southeastern Promotions, Ltd. v. Conrad, 420 U. 8. 546,
665-669 (1975) (because municipal theater was a publie
forum, city could not exclude a production without satisfying
constitutional safeguards applicable to prior restraints).

The University's institutional mission, which it describes
a8 providing a “secular education” to its students, Brief for
Petitioners 44, does not exempt its actions from constitu-
tional serutiny, Our cases leave no doubt that the First
Amendment rights of speech and association extend to the
campuses of state universities, See, ¢. g., Healy v. James,
408 U, B, 169, 180 (1972); T'inker v, Des Moines Independent
School District, 393 U. 8. 503, 506 (1969); Shelton v. Tucker,
364 1. S. 479, 487 (1960).

Here the University of Missouri has discriminated against
groups and speakers based on their desire to engage in reli-
gious worship and discussion. These are forms of speech
and assoclation protected by the First Amendment. See,
é. g., Heffron v, International Soc'y for Krishna Conseious-
ness, Inc., 101 8, Ct, 2559 (1981); Niemotko v. Maryland,
340 U. 8. 268 (1951); Saia v. New York, 384 U. 8. 558
(1948)." 1In order to justify discriminatory exclusion from a

pendsmt School District, 308 U, 8. 508, 606 (1069). We continue to adhere
to that view. A university differs in significant respects from publie
forums such as streets or parks or even municipal theaters. A university's
mission ls education, and decisions of this Court have never denied its au-
thority to impose reasonable regulations compatible with that mission upon
the use of its eampus and fucilities. We have not held, for example, that a
campus must make all of its facilities equally available to students and non-
students alike, or that a university must grant free sccess to all of its
grounds or buildings.

"The dissent argues that “religious worship” is not speech generally
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publie forum based on the religious content of a group's in-
tended speech, the University must therefore satisfy the
standard of review appropriate to content-based exclusions.
It must show that its regulation is necessary to serve a com-

protected by the “fres speech” guarantes of the First Amendment and the
“gqual protection™ guarentee of the Fourteenth Amendment. I religious
worship” were protected “epeech.” the dirsent reasonz, “the Religion
Clanses would be emptied of any independent meaning in circumstances in
which religious practice took the form of speech.” Dissenting opinion,
post, at 4. This is & novel argument. The dissent does not deny that
apeech aboud religion is speech entitled to the general protections of the
First Amendment. See id., at 2-3 and n. 1. It does not argue that de- |
seriptions of religicus experiences {ail to qualify as "speech.” Nor does it
repudiate last Term's decimion in Heffron v. Intermational Sec'y for
Krishna Consciousness, Ine., steprn, which assumed that reliplous appeals
to nonbelievers ronstituted protected “speech.” Rather, the dissent
peeme to sttempt & distinction between the kinds of religious speech axplie-
itly protected by our cases and g new class of religions “speech act[g],"” dia-
Benting opinion, at 4, comprising “worship.” There are at least three diff-
culties with this distinetion.

First, the dissent fails to establish that the distinction has intelligible
content.  There {8 no indieation when “singing hymns, reading seripturea,
and teaching biblical principles,” id., at 2, cease to be "singing, teaching,
and reading”—ail apparently forms of “speech,” despite their religious sub-
jeet matter—and become unprotected “worship.”

Second, even if the distinetion drew an arguably principled line, it is
highly doubtful that it weuld lis within the judicial competenee to adminis-
ter. Cf. Fowler v. Bhode Island, 345 U, 5. 87, T0 (1358). Merely to draw
thae distinetion would require the university—and ultimately the courts—to
inguire into the significance of worde and practices to different religious
faitha, and {n varying cireumetances by the same fafth. Such inquiries
woudd tend inevitably to entangle the State with religion in a manner for-
bidden by our cases. E. 7., Walz v. Toxr Commiseion, 887 U, 5. 864, 668
(18703,

Finally, the diseent fails to establish the relevance of the distinetion on
which it seeks to rely. The dissent apparently wishes to preserve the vi-
tality of the Establishment Clause. See dissenting opinion, post, at 4.
But it gives no reason why the Establishiment Clause, or any other provi-
sion of the Constitution, would require different trestment for religious
speech designed to win religious converts, see Heffron, suprg, than for re-
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pelling state interest and that it is narrowiy drawn to achieve
that end. See Carey v. Brown, 447 U, 8. 455, 461, 464465
(1980).*

III

In this case the University claims a compelling interest in
maintaining striet separation of church and State. It derives
this interest from the “Establishment Clauses” of both the
Federal and Missouri Constitutions.

A

The University first argues that it cannot offer its facilities
to religious groups and speakers on the terms available to
other groups without violating the Establishment Clause of
the Constitution of the United States." We agree that the
interest of the University in complying with its constitutional
obligations may be characterized as compelling. It does not
follow, however, that an “equal access” policy would be in-
compatible with this Court’s Establishment Clause cases,
Those cases hold that a policy will not offend the Establish-
ment Clause if it can pass a three-pronged test: “First, the
[governmental policy] must have 2 secular legislative pur-
pose; second, its prineipal or primary effect must be one that

Ugioue worship by persons already converted. It is far from clear that the
State gives greater support in the latter case than in the former.

¢See also Healy v. James, 408 U. 8. 169, 184 (1972)

“It is to be remembered that the effect of the College's denial of recognition
was a form of prior restraint, denying to petitioners’ organization the range
of associational activities described above, While a college has a legiti-
mate intereat in preventing disruption on the eampus, which . . . may jus-
tify such restraint, a ‘heavy burden’ rests on the college to demonstrate the
appropriateness of that aetion.”

*“Congress shall make no law respecting an establishment of religlon,
«+." U, 8 Const., Amdt. 1. The Establishment Clause hazs been made
applicable to the States through the Fourteenth Amendment. See Cant-
well v. Connecticnt, 310 U, 8. 296, 303 (19400
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neither advances nor inhibits religion . . .; finally, the [policy]
must not foster ‘an excessive government entanglement with
religion.'” Lemon v. Kurtzman, 403 U, 8. 602, 612-613
(1971). See Committee for Public Education v. Regan, 444
U. S. 646, 6563 (1980); Roemer v. Maryland Public Works
Bd., 426 U. S. 736, T48 (1876).

In this case two prongs of the test are clearly met. Both
the District Court and the Court of Appeals held that an
open-forum policy, including nondiscrimination against reli-
gious speech,” would have a secular purpose" and would
avoid entanglement with religion.® But the District Court

“As the dissent argues, it is sometimes necessary to distinguish be-
tween “religious” and “nonreligious” speech. See, ¢. g., Stone v, Grakam,
~—— . 8. — (November 17, 1980). But our cases have never required
the State to distinguish between religious and nonreligious speech by pri-
vate speakers in a public forum. The dissent’s hypotheticals of classes en-
titled “Sunday Mass” and “The History of the Catholic Church” are irrele-
vant to this case. By relying on them, the dissent blurs the eritieal
distinetion between a state university itself aeting to further & religion o
its establishment, and the case before us, in which the university has cre-
ated a public forum for use by private speakers.

“It is the avowed purpose of UMKC to provide a forum in which sto-
dents can exchange ideas. The University argues that use of the forum
for religious speech would undermine this secular aim. But by creating a
forum the University does not thereby endorse or promote any of the par-
ticuiar ideas aired there. Undoubtedly many views are advocated in the
forum with which the University desires no association.

Because this ease involves a forum alreasdy made generally availabie to
student groups, it differs from those cases in which this Court has invali-
dated statutes permitting school facilities to be used for instruetion by reli-
glous groups, but nof by others, See, ¢, g., McCollum v, Board of Educa-
Hom, 333 U, 8, 208 (1948), In those cases the school may appesr to
sponsor the views of the speaker.

“We agree with the Court of Appeals that the University would risk
greater “entanglement” by attempting to enforee its exclusion of “religious
worship and religious speech.,” BSee Chess v. Widmer, supro, at 1318,
Initially, the University would need to determine which words and
activites fall within “religious worship and religious tesching.” This alone
could prove “an impossible task in an age where many and various beliefs
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conecluded, and the University argues here, that allowing reli-
gious groups to share the limited public forum would have the
“primary effect” of advancing religion."

The University's argument misconceives the nature of this
case. The question is not whether the creation of 2 religious
forum wouid viciate the Establishment Clause, The Univer-
gity has opened its facilities for use by student groups, and
the question is whether it can now execlude groups because of
the content of their speech. See Healy v, James, 408 U, 8.
189 (1972)." 1In this context we are unpersuaded that the

mest the constitutional definition of religion.” O'Hair v. Andris, 618
F. 2d 831, 936 (CADC 1979 (footnote omitted); see L. Tribe, American
Conetitutional Law § 14-16 (1978), There would aizo be a continuing naed
to monitor group meetings to ensure compliance with the rule.

"“In finding that an “equal accesa” policy wounld have the primary effect
of advaneing religion, the Distriet Court In this case relied primarily on
Tiltor v, Richardeom, 403 U, 3. 672 (1971). In Tifion this Court upheld
the grant of federal financial assistance to sectarian collepes for secular
purposes, but circumseribed the terms of the grant to ensure its ennstitu-
tionality. Although Congress had provided that federally subsidized
buildings eould not be used for seetarian or religious worship for 20 years,
the Court eonsidered this restriotion insufficient: “If, at the end of 20
years, the building is, for example, converted inte a chapel or otherwise
used to promote religious interests the original faderal grant will in part
heve the [conatitutionally impermisgible} effect of advencing reiigion.”
Id., at 683. From this statement the District Court derived the proposi-
tion that State funds may not be used to provide or maintain buildings used
by religious organizations.

We do not believe that Tifton can be read so broadly, In Tiftor the
Court was concerned that a sectarian institution might convert federally
funded buildings to religions uses or otherwise stamp them with the im.
primatur of religion. But nothing in Triton suggested & limitation on the
State's capacity to maintain forums equally open to religious and other dis-
cusgions. Cases before and after T'ilfon have acknowledged the right of
religious speskers to use publie forums on equal terms with others. See,
e. 3., Heffron v. International Soc'y for Krishua Consciousness, Ine,, 101
&. Ct, 2569 (1981); Safa v, New York, 334 U, 5. 558 (148,

“This case is different from the cases in which religious groups claim
that the denial of facilities nof available to other groups deprives them of
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primary effect of the public forum, open to all forms of diz-
course, would be to advance religion.

We are not oblivious to the range of an open forum’s likely
effects. It iz possible—perhaps even foresecable—that reli-
gious groups will benefit from aceess to University facilities.
But this Court has explained that a religious organization's
enjoyment of merely “incidental” benefits does not violate the
prohibition against the “primary advancement” of religion.
Committee for Public Education v. Nyguist, 413 U, 8. 756,
771 (1973); see, e. g., Roemer v. Board of Public Works, 426
U. 8. 736 (1976); Hunt v, MeNair, 413 U, 8. T34 (1972);
MeGowan v. Maryland, 566 U. S. 420, 422 (1961).

We are satisfled that any religious benefits of an open
forum at UMKC would be “incidental” within the meaning of
our cases. Two factors are especially relevant,

First, an open forum in a public university does not confer
any imprimatur of State approval on religious sects or prac-
tices. As the Court of Appeals quite aptly stated, such a pol-
iey “would no more commit the University . . . to religious
goals,” than it is “now committed toa the goals of the Students
far a Democratic Society, the Young Socialist Alliance,” or
any other group eligibie to use its facilities. Chess v.
Widmar, supra, at 1317.°

their rights under the Free Exercise Clause. BSee Brandon v. Board of
Edue., 835 F. 24 971, 975-978 (CAF 1880}, cert. pending, No. 80-1394;
Hunt v, Board of Education, 321 F. Bupp. 1263, 1266 (SD W. Va_ 1971).
Here, the University’s forum iz alveady available to ather groupe, and re-
spondents’ claim to use that forum does not—as in Brandon or Hunt—rest
solely on rights claimed under the Free Exercise Clause. Respondents’
elaim alsg implicates First Amendment rights of speech and association,
and it je on the bases of speech and association rights thet we decide the
case. Accordingly, we need not inguire into the extent, if any, to which
Free Exercise intereats are infringed by the chailenged University regula-
tion. Meither do we reach the questiong that would aries if State accom-
modation of Free Exercies and Free Speech rights should, in & particular
case, conflict with the prohibition of the Establishment Clause.

" University students are, of egurse, young adults. They are less jm-
pressionable than younger students and should be able to appreciate thet
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Second, the forum is available to a broad class of non-reli-
gious as well as religious speakers; there are over 100 recog-
nized student groups at UMKC. The provision of benefits to
so broad a spectrum of groups is an important index of secu-
lar effect. See, ¢. g., Wolman v. Walter, 433 U. 8. 229,
240-241 (197T); Committee for Public Education v. Nyquist,
supra, 413 U, S., at 766, 781-782 and n. 38 (1973). If the
Establishment Clause barred the extension of general bene-
fits to religious groups, “a church could not be protected by
the police and fire departments, or have its public sidewalk
kept in repair.” Roemer v. Maryland, 426 U. 8. 736, 747
(1976) (plurality opinion); quoted in Commitiee for Public
Education v, Regan, 444 U. S. 646, 658, n. 6 (1980)." At
least in the absence of empirical evidence that religious
groups will dominate UMKC's open forum, we agree with the
Court of Appeals that the advancement of religion would not
be the forum's “primary effect.”

Arguing that the State of Missouri has gone further than
the Federal Constitution in proseribing indirect State sup-

the University's poliey is one of neutrality toward religion. See Tilion v.
Richardson, 403 U. 8. 672, 885-886 (1971). The University argues that
the Cornerstone students themselves admitted in affidavits that “{sjtu-
dmhn&uﬁmﬁn;hmmhnﬂillmdmm
tion, and they are more likely to feel comfortable attending a meeting."
Affidavit of Florian Frederick Chess, Joint Appendix, at 18, 19 (Sept. 29,
1977). In light of the lerge number of groups meeting on campus, how-
ever, we doubt students ecould draw any reasonable inference of University
support from the mere fact of a campus meeting place, The University’s
student handbook already notes that the University’s name will not “be
identified in any way with the aims, policies, programs, products, or opin-
jons of any organization of its members.” 1880-1881 UMKC Student
Handbook, at 25.

*This Court has similarly rejected “the recurrent argument that all aid
[to purochial schools] is forbidden because aid to one aspect of an institution
frees it to spend its other resources on religious ende.” Huni v. MeNair,
418 U. 8. 784, 743 (1873).
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port for religion,” the University claims a compelling interest
in complying with the applicable provisions of the Missouri
Constitution. "

The Missouri courts have not ruled whether a general pol-
icy of accommodating student groups, applied equally to
those wishing to gather to engage in religious and non-reli-
pious speech, would offend the State Constitution, We need
not, however, determine how the Missouri courts would de-
cide this issue. It is also unnecessary for us to decide
whether, under the Supremaey Clause," 2 state interest, de-
rived from its own constitution, could ever outweigh free
speech interests protected by the First Amendment. We
limit our holding to the case before us.

Omn one hand, respondents’ First Amendment rights are en-
titled to speeial constitutional solicitude. Our cases have re-
quired the most exacting serutiny in cases in which a2 State
undertakes to regulate speech on the basis of its content.
See, . g., Carey v. Brown, 447 U. 8. 455 (1980); Police Dept.
v. Mosley, 408 1. 8. 92 (1972). On the other hand, the State
interest asserted here—in achieving greater separation of
church and State than is already ensured under the Estab-
lishment Clause of the Federal Constitution—is inherently
limited by the Free Exercise Clause and in this case by the
Free Speech Clause 2z well. In this constitutional context,
we are unable to recognize the State’s interest as sufficiently

" Jee, g, g, American Unifed v. Rogers, 528 3.W, 2d 711, 720, (Mo.) (en
banc), cert. denied, 429 U, 5. 1029 (1976} (holding Missouri Constitution
requires stricter separation of ehurch and atate than does Federal Con-
ghtution); Harfst v. Hogen, 163 3. W. 24 809, §13-614 (Mo. 1847) {zn banc)
{zame).

*Bee Mo, Const, Art. 1, §6; Art. 1, §7; Art. 0, 38, In Leutkemeyer v,
Kaufman, 364 F. Supp. 376 (ED Mo. 1878), aff"d, 419 1. 8. 88 {1974}, the
Distriet Court found Missouri had a compelling interest in complianee with
fta own eonstitution,

1. 8, Const., Art. V1, §2,
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“compelling” to justify content-based diserimination aguinst \
respondents’ religious speech.
v

Our holding in this case in no way undermines the capacity
of the University to establish reasonable time, place, and
manner regulations.® Nor do we question the right of the
University to make academic judgments as to how best to al-
locate scarce resources—"to determine for itself on academic
grounds who may teach, what may be taught, how it shall be
taught, and who may be admitted to study.” Sweezy v. New
Hampshire, 354 U. 8. 234, 263 (1957) (Frankfurter, J., con-
curring in the judgment); see Regents of the Univ. of Cal. v.
Bakke, 438 U. 8. 265, 312-313 (1978) (opinion of POWELL, J.,
announcing the decision of the Court). Flm]l}'weafﬂrm[
the continuing validity of cases, e. g., Healy v. James, 408
U. 8. 168, 188-189 (1972), that recognize a University’s right
to exclude even First Amendment activities that violate rea-
sonable campus rules or substantially interfere with the
opportunity of other students to obtain an education.

The basis for our decision is narrow. Having created a
forum generally open to student groups, the University seeks |
to enforce a content-based exclusion of religious speech. Its
exclusionary policy violates the fundamental principle that a
state regulation of speech should be content-neutral, and the
University is unable to justify this violation under applicable
constitutional standards,

For this reason, the decision of the Court of Appeals is,

Affirmed.

*8ee, o. g., Grayned v. City of Rockford, 408 U. 8. 104, 116 (1972).
(“The nature of a place, ‘the pattern of its normal activities, dictate the
ldnds of regulations to time, place, and manner that are reasonable.’ ™).
{quoting Wright, The Constitution on the Campus, 22 Vand, L. Rev. 1027,
1042 (15968},

B
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JUSTICE POWELL delivered the opinion of the court.

This case presents the question whether a state university,
which makes its facilities generally available for the activities
of registered student groups, may close its facilities to a reg-
istered student group desiring to use the facilities for reli-
gious worship and religious discussion,

I

It is the stated policy of the University of Missouri at Kan-
sas City' to encourage the activities of student organiza-
tions. The University officially recognizes over 100 student
groups. It routinely provides University facilities for the
meetings of registered organizations. Students pay an ac-
tivity fee of 341 per semester (1978-1979) to help defray the
costa to the University.

From 1973 until 1977 a registered religious group named
Cornerstone regularly sought and received permission to
conduct its meetings in University facilities." In 1977, how-

' The University of Missouri at Kansas City (UMEC]) is one of four cam-
puses of the University of Missouri, an institution of the State of Missouri.
*Cornerstone is an organization of evangelical Christian students from
various denominational backgrounds. According to an affidavit filed in
1977, “perhaps twenty sludents , . . participaie actively in Cornerstone
ndﬁnmbbebukbuneufthammmﬁnﬁun." Affidavit of Florian
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ever, the University informed the group that it could no
longer meet in University buildings. The exclusion was
based on a regulation, adopted by the Board of Curators in
1972, that prohibits the use of University buildings or
grnnnds “fur purposes of religious worship or religious

Elavan Unlveraity students, all members of Cornerstone,
brought suit to challenge the regulation in Federal District
Court for the Western District of Missouri.* They alleged

Chess (Sept. 28, 1977), quoted in Chess v. Widmar, 480 F. Supp. 807, 911
(WD Mo. 1979). Cornerstone held its on-campus meetings in classrooms
and in the student center. These meeting were open to the public and at-
tracted up to 126 students. A typieal Cornerstone meeting included
prayer, hymns, Bible commentary, and discussion of religious views and
experiences.

*The pertinent regulations provide as follows:

“4,0814.0107 No University buildings or grounds (except chapels as
herein provided) may be used for purposes of religious worship or religions
teuching by either student or nonstudent groups. . . . The general prohi-
bition agninst use of University buildings and grounds for religious worship
or religlous teaching i a policy required, in the opinion of The Board of
Curators, by the Constitution and laws of the State and is not open to any
other construction. No regulations shall be interpreted to forbid the offer-
ing of prayer or other apprapriate recognition of religion at public functions
held in University facilities. . .

“4.0814.0108 Regular chapels eatablished on University grounds may be
used for religious services but not for recurring services of any groups,
Special rules and procedures shall be established for each chapel by the
Chaneellor. It is specifically directed that no advantage shall be given to
any religlous group.”

There is no chapel on the campus of the University of Missouri at Kensas
City, The nearest University chapel is at the Columhia campus, appraxi-
mately 125 miles east of UMKC.

Although the University had routinely approved Cornerstone meetings
before 1977, the Distriet Court found that University officials had never
“suthorized s student orgmnization to utilize a University facility for a
meeting when they had full knowledge that the purposes of the mesting
include{d) religious worship or religious teaching.” Chess v, Widmar,
supra, at 910,

*Clark Vincent, the respondent, and Florian Chesa, the named plaintiff
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that the University’s discrimination against religious activity
and discussion violated their rights to free exercise of reli-
gion, equal protection, and freedom of speech under the First
and Fourteenth Amendments to the Constitution of the
United States.

Upon eross motions for summary judgment, the Distriet
Court upheld the challenged regulation. Chess v, Widmar,
480 F. Supp, 907 (WD Mo, 1879). It found the regulation not
only justified, but required, by the Establishment Clause of
the Federal Constitution. Id., at 916, Under Tilton v.
Richardson, 408 U. 8. 672 (1971), the court reasoned, the
State could not provide facilities for religious use without giv-
ing prohibited support to an institution of religion. Id., at
915-916. The Distriet Court rejected the argument that the
University could not discriminate against religious speech on
the basis of its content. It found religious speech entitled to
less protection than other types of expression. [Id., at 918

The Court of Appeals for the Eighth Circuit reversed.
Chess v. Widmar, 635 F, 2d 1310 (CAS8 1980). Rejecting the
analysis of the District Court, it viewed the University regu-
lation as a content-based discrimination against religious
speech, for which it could find no ecompelling justification.
Id., at 1315~1320. The Court held that the Establishment
Clause does not bar a poliey of equal access, in which facilities
are open to groups and speakers of all kinds. [d., at 1317.
According to the Court of Appeals, the “primary effect” of
such a policy would not be to advance religion, but rather to
further the neutral purpose of developing students’ *‘social
and cultural awareness as well as [their] intellectual curios-
ity.,'” Id., at 1317 (quoting from the University bulletin's
description of the student activities program, reprinted in

in the action in the District Court, were among the students who initiated
the action on October 13, 1877. Named as defendants were the petitioner
Gary Widmar, the Dean of Students at UMKC, and the University's Board
of Curators.
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id., at 1312, n. 1).
We now affirm.

II

Through its policy of accommodating their meetings, the
University has created a forum generally open for use by stu-
dent groups. Having done s0, the University has assumed
an obligation to justify its diseriminations and exclusions
under applicable constitutional norms.* The Constitution
forbids a State to enforce certain exclusions from a forum

generally open to the public,* even if it was not required to

'This Court has recognized that the campus of a public university pos-
sesses many of the characteristics of a public forum. “The college claas-
room with its surrounding environs s peculiarly ‘the marketplace of
idens.'” Heafy v. James, 408 U. 3. 169, 180 (1872). Moreover, the ca-
pacity of a group or individual “to participate in the intellectual give and
take of eampus debate . . . [would be] limited by denial of accesa to the cus-
tomary media for communieating with the administration, faculty mem.
bers, and other students,” Id., at 181-182, We therefore have held that
atudents enjoy First Amendment rights of speech and asaociation on the
campus, and that the “denial [to particular groups] of use of campus facili-
tles for meetings and other appropriate purposes” must be subjected to the
level of serutiny appropriste to any form of prior restraint. Id., at 181,
184.
*The concept of a “public forum" rests on the recognition, firet ex-
pressed in Hagwe v, C10, 307 U. 8. 488, 515 (1839), that
“Wherever the title of streets and parks may reat, they have immemorially
been held in trust for the use of the publie and time out of mind, have been
used for purposes of nssembly, communicating thoughts between citizens,
and discussing public questions. Such use of the streets and public places
has from ancient times, been a part of the privileges, immunities, rights,
and liberties of citizens,”

See also Police Dept. v. Mosley, 408 U, 8, 92 (1972); Cox v. Louisiana, 379
U. B. b386 (1665).

Although a university may create & forum with many of the characteria-
tics of streets and public places, see n. 5, supra, our cases have
that First Amendment rights must be analyzed “in light of the special
characteristies of the school environment,” Tinker v. Des Moines Tnde-
pendent School District, 393 U. 8, 508, 506 (1969), We continue to adhere
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create the forum in the first place. See, ¢ g., City of Madi-
son Joint School District v. Wisconsin Public Employment
Relations Comm'n, 429 U. 8. 167, 175 and n. 8. (1976) (al-
though a State may conduct business in private session,
‘“where the State has opened a forum for direct citizen in-
volvement,” exclusions bear a heavy burden of justification);
Southeastern Promotions, Ltd. v. Conrad, 420 U. 8. 5486,
556-559 (1975) (because municipal theater was a public
forum, city could not exclude a production without satisfying
constitutional safeguards applicable to prior restraints).

The University’s institutional mission, which it deseribes
as providing a “secular education” to its students, Brief for
Petitioners 44, does not exempt its actions from constitu-
tional serutiny. With respect to persons entitled to be
there, our cases leave no doubt that the First Amendment
rights of speech and association extend to the campuses of
state universities. See, e. g., Healy v. James, 408 U. 8.
169, 180 (1972); Tinker v. Des Moines Independent School
District, 393 U. 8. 508, 506 (1969); Shelton v. Tucker, 364
U. 8. 479, 487 (1960).

Here the University of Missouri has discriminated against
groups and speakers based on their desire to engage in reli-
gious worship and discussion. These are forms of speech
and association protected by the First Amendment. See,
e. g., Heffron v, International Soc'y for Krishna Conscious-
nesa, Inc., 101 8. Ct. 2558 (1981); Niemntko v. Maryland,
340 U. 8. 268 (1951); Saia v. New York, 334 U. S, 558
(1948)." In order to justify diseriminatory exclusion from a

to that view. A university differs in significant respects from public
forums euch ag streets or parks or even municipal theaters, A university's
mizsion is education, and decisions of this Court have never denied its au-
thority to impose reasonable regulations compatible with that mission upon
the use of its campun and facilities. We have not held, for example, that a
campus must make all of its facilities equally available to students and non-
students alike, or that a university must grant free access to all of its
grounds or bulldings,

"The dissent argues that “religious worship” is not speech generally
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public forum based on the religious content of a group's in-
tended speech, the University must therefore satisfy the
standard of review appropriate to content-based exclusions.
It must show that its regulation is necessary to serve a com-

protected by the “free speech” guarantee of the First Amendment and the
“equal protection” guarantee of the Fourteenth Amendment. [f“religious
worship”™ were protected “speech,” the dissent reasona, “the Religion
Clauses would be emptied of any independent meaning in elreumstances in
which religious practice took the form of speech.” Dissenting opinion,
poat, at 4. This is a novel argument, The dissent does not deny that
apeech about religion s speech entitled to the general protections of the
First Amendment. See id., at 2-3 and n, 1. It does not argue that de-
seriptions of religious experiences fail to qualify as “speech.” Nor does it
repudinte lust Term's decislon in Heffrom v, International Soc'y for
Krishna Conaciousness, [ne., supra, which sssumed that religious appeals
to nonbelievers constituted protected “speech.” Rather, the dissent
seems to attempt a distinction between the kinds of religious speech explic-
itly protected by our cuses and a new class of religious “speech act(s],” dis-
senting opinion, at 4, comprising “worship.” There are at least three diffi-
culties with this distinetion,

First, the dissent falls to establish that the distinetion has intelligible
content,  There is no indication when "singing hymns, reading seripture,
and teaching biblieal prineiples,” id., at 2, cense to be “singing, tesching,
and reading”—all apparently formus of “gpeech,” despite their religious sub-
ject matter—and become unprotected “worship.”

Second, even if the distinction drew an arguably principled line, it ls
highly deubtful that it would lie within the judieial competence to adminis-
ter., Cf. Fowler v. Rhode Island, 346 U. 8. 87, 70 (1958). Merely to deaw
the distinetion would require the university—and ultimately the courts—to
inquire into the significance of words and practices to different religious
faiths, and in varying circumstances by the same faith. Such inquiries
would tend inevitably to entangle the State with religion in a manner for-
bidden by our cases. E.g., Wals v. Tax Commission, 307 U, 8. 884, 868
(1970).

Finally, the dissent fails to establish the relevance of the distinetion on
which it seeks to rely. The dissent apparently wishes to preserve the vi-
tality of the Establishment Clause. See dissenting opinion, post, at 4.
But it gives no reason why the Establishment Clause, or any other provi-
sion of the Constitution, would require different treatment for religious
gpeech designed to win religious converts, see Heffron, supra, than for re-
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pelling state interest and that it is narrowly drawn to achieve
that end. See Carey v. Brown, 447 U. 8. 455, 461, 464465
(1980).*

11

In this case the University claims a compelling interest in
maintaining striet separation of church and State. It derives
this interest from the “Establishment Clauses” of both the
Federal and Missouri Constitutions.

A

The University first argues that it cannot offer its facilities
to religious groups and speakers on the terms available to
other groups without violating the Establishment Clause of
the Constitution of the United States.® We agree that the
interest of the University in complying with its constitutional
obligations may be characterized as compelling. It does not
follow, however, that an “equal access” policy would be in-
compatible with this Court's Establishment Clause cases.
Those cases hold that a policy will not offend the Establish-
ment Clause if it can pass a three-pronged test: “First, the
[governmental policy] must have a secular legislative pur-
pose; second, its principal or primary effect must be one that

liginue worship by perenns already converted. It is far from clear that the
State gives greater support in the latter case than in the former.

¥ 8ee also Healy v. Jomes, 408 U7, 3. 169, 184 (1972
“It is to be remembered that the effect of the College’s denial of recognition
was & form of prior restraint, denying to petitioners’ organization the range
of associational activities deseribed above. While a college has a lagiti-
mate interest in preventing disruption on the campus, which . . . may jus-
tify such restraint, & 'heavy burden’ reats on the college to demonstrate the
appropriateness of that action.”

*“Congress shall make no law respecting an establishment of religion.
.. U S Const,, Amdt, 1. The Establishment Clause has been made
applicable to the States through the Fourteenth Amendment. See Cont-
welf v. Connecticut, 310 U, 8. 296, 303 (1940).
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neither advances nor inhibits religion . . .; finally, the [policy]
must not foster ‘an excessive government entanglement with
religion.'” Lemon v. Kurtzman, 408 U, S. 602, 612613
(1971). See Committee for Public Education v. Regan, 444
U. S. 646, 653 (1980); Roemer v. Maryland Public Works
Bd., 426 U, S. 736, 748 (1976).

In this case two prongs of the test are clearly met. Both
the District Court and the Court of Appeals held that an
open-forum policy, including nondiscrimination against reli-
gious speech,” would have a secular purpose” and would
avoid entanglement with religion.” But the District Court

“As the dissent emphasizes, the Establishment Clause requires the
State to distinguish between “religious” speech—epeech, undertaken or
approved by the State, the primary effect of which is to support an Estab-
lishment of Religion—and “nonreligious” speech—apeech, undertaken or
approved by the State, the primary effect of which is not to support an
Establishment of Religion. This distinetion is required by the plain text of
the Constitution. It is followed in our cases, E. p., Stone v. Graham,
— U. 8. —— (November 17, 1880). The dissent sttempts to aquate this
distinetion with its view of an alleged constitutional difference between re-
liglous “spesch™ and religious “worship.” See dissenting opinion, post, at
Sand n. 4. We think that the distinction advanced by the dissent lacks a
foundation in either the Constitution or in our cases, and that it is judicially

"It is the avowed purpose of UMKC to provide s forum in which stu-
dents can exchange idess. The University argues that use of the forum
for religious speech would undermine this secolar aim  Bur by creating a
forum the University does not thereby endorse or promote any of the par-
ticular idens sired there, Undoubtedly many views are advocated in the
forum with which the University desires no association.

Because this ease involves a forum aiready made generally available to
student groupa, it differs from those eases in which this Court hss invali-
dated statutes permitting school facilities to be used for instruction by reli-
glous groups, but not by others. See, e, g., McColium v. Board of Educa-
tion, 333 U. B, 208 (1948). In those cases the school may appear to
sponsor the views of the speaksr.

“We agree with the Court of Appeals thet the University would risk
greater “entanglement” by attempting to enforee its exclusion of “religious
worship and religious speech.” See Chess v. Widmar, suprs, st 1318
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concluded, and the University argues here, that allowing reli-
gious groups to share the limited public forum would have the
“primary effect” of advancing religion."

The University's argument misconceives the nature of this
case, The question is not whether the creation of a religious
forum would violate the Establishment Clause. The Univer-
sity has opened its facilitiez for use by student groups, and
the question iz whether it can now exclude groups because of
the content of their speech. See Healy v. James, 408 U. 5.

Ipitially, the University would need to determine which words and
activites fall within “religious worship and religlous teaching.” This alone
could prove “an impossible task in an age where many and various beliefs
meet the constitutional definition of religion.” OHatr v. Andrus, 613
F. 2d 831, 936 (CADC 1979) (footnote omitted); see L. Tribe, American
Constitutional Law § 14-16 (1878), There would also be a continuing need
to monitor group meetings to ensure compliance with the rule.

“In finding that an “equal access” policy would have the primary effeet
of advancing religion, the District Court in this case relied primarily on
Tilton v, Rickardsosn, 403 U, 8, 672 (1971). In Tilton this Court upheild
the grant of federnl financial assistance to sectarian colleges for secular
purposes, but eircimscribed the terms of the grant to ensure ite constitu-
tiomality., Although Congress had provided that federally subsidized
buildinge could not be used for sectarian or religious worship for 20 years,
the Court considered this restriction insufficient: “If, at the end of 20
years, the building is, for example, converted into a chapel or otherwise
used to promote religious interests the original federal grant will in part
have the [constitutionally impermiseibla] effect of advancing religion.”
Id,, at 683, From this statement the District Court derived the proposi-
tion that State funds may not be used to provide or maintain buildings used
by religious organizations,

We do not believe that Tilion can be read aso broadly. In Tillon the
Court was concerned that a sectarian institution might convert federally
funded buildings to religious uses or otherwise stamp them with the lm-
primatur of religion. But nothing in Tifton suggested & limitation on the
State's capacity to maintain forums equally open to religious and other dis-
cussions. Cases before and after Tiltorn have acknowledged the right of
religious speakers to use public forums on equal terms with others. See,
e. g., Heffron v. International Soc'y for Krishna Consriousness, Inc., 101
8. Ct. 2559 (1981); Saie v, New York, 334 U, S, 558 (1948).
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169 (1972)." In this context we are unpersuaded that the
primary effect of the public forum, open to all forms of dis-
course, would be to advance religion.

We are not oblivious to the range of an open forum'’s likely
effects. It is possible—perhaps even foreseeable—that reli-
gious groups will benefit from access to University facilities.
But this Court hae explained that a religious organization’s
enjoyment of merely “incidental” benefits does not violate the
prohibition against the “primary advancement” of religion.
Committee for Public Education v. Nyguist, 413 U. 8. 766,
771 (1973); see, e. g., Roemer v. Board of Public Works, 426
U. 8. 736 (1976); Hunt v. McNair, 413 U, 8. 734 (1972);
McGowan v. Maryland, 366 U. S. 420, 422 (1961).

We are satisfied that any religious benefits of an open
forum at UMKC would be “incidental” within the meaning of
our cases. Two factors are especially relevant.

First, an open forum in & public university does not confer
any imprimatur of State approval on religious sects or prac-
tices. As the Court of Appeals quite aptly stated, such a pol-
icy “would no more commit the University . . . to religious
goals,” than it is “now committed to the goals of the Students
for a Democratic Society, the Young Socialist Alliance,” or

UWThis case 1s different from the cases ln which religious groups claim
that the denigl of facilitles not available to other groups deprives them of
their rights under the Free Exercise Clause. See Brgndon v. Board of
Edue., 636 F. 2d 971, 975-976 {CA2 1980), cert. pending, No. 80-1386;
Huxt v. Board of Edwcation, 821 F. Bupp. 1268, 1266 (3D W. Va. 1871).
Here, the University's forum is already available to other groups, and re-
spondents’ claim to use that forum does not—as in Brandon or Hunt—rest
solely on rights claimed under the Free Exercise Clause. Respondents'
clgim also impHeates First Amendment rights of speech and association,
and it is on the bases of speech and association rights that we decide the
case, Accordingly, we need not inguire into the extent, if any, to which
Free Exercise interests are infringed by the challenged University regula-
tion. Neither do we reach the questions that would arise if State aceom-
modation of Free Exercise and Free Speech rights should, in a particular
case, conflict with the prohibition of the Establishment Clause,
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any other group eligible to use its facilities. Chess v.
Widmar, supra, at 1317."

Second, the forum is available to a broad class of non-reli-
gious as well as religious speakers; there are over 100 recog-
nized student groups at UMKC. The provision of benefits to
80 broad a spectrum of groups is an important index of secu-
lar effect. See, e. g., Wolman v. Walter, 433 U, 8, 229,
240-241 (1977); Committee for Public Education v. Nyquist,
supra, 413 U, 8., at 756, 781-T82 and n. 38 (1973), If the
Establishment Clause barred the extension of general bene-
fits to religious groups, “a church could not be protected by
the police and fire departments, or have its public sidewalk
kept in repair.” Roemer v. Maryland, 426 U, 8. 736, 747
(1976) (plurality opinion); quoted in Committee for Public
Education v. Regan, 444 U, 8. 646, 658, n. 6 (1980).* At
least in the absence of empirical evidence that religious
groups will dominate UMKC's open forum, we agree with the
Court of Appeals that the advancement of religion would not

® University students are, of course, young adults. They are lesg im-
pressionable than younger students and should be able to appreclate that
the University’s policy is one of neutrality toward religion. See Tilion v.
Richardson, 408 U. 8. 672, 686-686 (1971). The University argues that
the Cornerstone students themselves admitted In affidavite that “Ts]tu-
dents know that if something 1s on campus, then it is a student organiza-
tion, and they are more likely to feel comfortable attending g meeting,”
Affidavit of Florian Frederick Chess, Joint Appendix, at 18, 12 (Sept. 29,
1977). In light of the large number of groups meeting on campus, how-
ever, we doubt students could draw any reasonable inference of University
support from the mere fact of a campus meeting place, The University’s
student handbook alresdy notes that the University’'s name will not “be
identified in any way with the aims, policies, programs, products, or opin-
ions of any organization of its members.” 1880-1981 UMKC Student
Handbook, at 26.

“This Court has similarly rejected “the recurrent argument that all aid
[to parochial schools] is forbidden because aid to one aspect of an institution
frees it to spend ite other respurces on religious ends.” Hunt v. MeNatr,
413 U, 5. 734, 743 (1573}
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be the forum’s “primary effect.”

B

Arguing that the State of Missouri has gone further than
the Federal Constitution in proscribing indirect State sup-
port for religion,” the University claims a compelling interest
in complying with the applicable provisions of the Missouri
Constitution."

The Missouri courts have not ruled whether a general pol-
icy of accommodating student groups, applied equally to
those wishing to gather to engage in religious and non-reli-
gious speech, would offend the State Constitution. We need
not, however, determine how the Missouri courts would de-
cide this issue. It is also unnecessary for us to decide
whether, under the Supremacy Clause,” a state interest, de-
rived from its own constitution, could ever outweigh free
speech interests protected by the First Amendment. We
limit our helding to the case before us.

On one hand, respondents’ First Amendment rights are en-
titled to special constitutional solicitude. OQur cases have re-
guired the most exacting serutiny in cases in which a State
undertakes to regulate speech on the basis of its content.
See, e. g., Carey v. Brown, 447 U, 8. 455 (1980); Police Dept.
v, Mosley, 408 U. 8. 82 (1972), On the other hand, the State
interest asserted here—in achieving greater separation of

"Bee, 6. g., American L'nited v. Rogers, 538 8.W. 2d 711, 720, (Mo.) (en
bane}, cert. dended, 429 1. 8. 1028 (1878) (holding Missouri Constitution
requires stricter separation of church and state than does Federai Con-
stitution); Harfat v, Hogen, 163 S.W. 2d 609, 613614 (Mo. 1947) {en bane)
{aame).

"See Mo, Conat. Art. 1, §6; Art. 1, §7; Art. 8, 88,  In Leuthemeyer v.
Kaufman, 364 F, Supp, 878 (ED Mo. 1973), aff’d, 419 U, 8. 88 (1974), the
District Court found Missouri had a compelling interest in compliance with
its own constitution.

. 8. Const., Art, VI, §2,
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church and State than is already ensured under the Estab-
lishment Clause of the Federal Constitution—is limited here
by the Free Exercise Clause and in this case by the Free
Speech Clause as well. In this constitutional context, we are
unable to recognize the State's interest as sufficiently “com-
pelling” to justify content-based discrimination against re-
spondents’ religious speech.
v

Our holding in this case in no way undermines the capacity
of the University to establish reasonable time, place, and
manner regulations.® Nor do we question the right of the
University to make academic judgments as to how best to al-
locate scarce resources—“to determine for itself on academic
grounds who may teach, what may be taught, how it shall be
taught, and who may be admitted to study.” Sweezy v. New
Hampshire, 354 U, 8. 234, 263 (1957) (Frankfurter, J., con-
cuwrring in the judgment); see Regents of the Univ. of Cal. v.
Bakke, 438 U. S. 265, 312-313 (1978) (opinion of POWELL, J.,
announcing the judgment of the Court). Finally, we affirm
the continuing validity of cases, e. g., Healy v. James, 408
U. S. 169, 188-189 (1972), that recognize a University’s right
to exclude even First Amendment activities that violate rea-
sonable campus rules or substantially interfere with the
opportunity of other students to obtain an education.

The basis for our decision is narrow. Having created a
forum generally open to student groups, the University seeks
to enforce a content-based exclusion of religious speech. Its
exclusionary policy violates the fundamental principle that a
state regulation of speech should be content-neutral, and the

=See, ¢. ., Grayned v, City of Rockford, 408 U. 8. 104, 116 (1872).
{(*The nature of a place, ‘the pattern of its normal activities, dictate the
kinds of reguiations to time, place, and manner that are reasonabie.'”).
(quoting Wright, The Constitution on the Campus, 22 Vand, L. Rev. 1027,
1042 (1968),



050689, 11-24-81, rev. Drb

20-639—0PINION
14 WIDMAR v. VINCENT

University is unable to justify this violation under applicable
constitutional standardas.
For this reason, the deeision of the Court of Appeals is,

Affirmed.
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JusTICE POWELL delivered the opinion of the court.

This case presents the question whether a state university,
which makes its facilities generally available for the activities
of registered student groups, may close its facilities to a reg-
istered student group desiring to use the facilities for reli-
gious worship and religious discussion.

It is the stated policy of the University of Missouri at Kan-
sas City' to encourage the activities of student organiza-
tions. The University officially recognizes over 100 student
groups. It routinely provides University facilities for the
meetings of registered organizations, Students pay an ac-
tivity fee of 341 per semester (1978-1979) to help defray the
costs to the University.

From 1973 until 1977 a registered religious group named
Cornerstone regularly sought and received permission to
conduct its meetings in University facilities.* In 1977, how-

"The University of Missouri st Kansas City (UMEC) is one of four cam-
puses of the University of Missouri, an institution of the State of Missouri.
! Cornerstone {& an organization of evangelical Christian students from
various denominational backgrounds. According to an affidavit filed in
1877, “perhaps twenty students . . . participate actively in Cornerstone
nmiﬁmmiﬁehu*humlithecumpunqpmhtﬂML" Affidavit of Florian
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ever, the University informed the group that it could no
longer meet in University buildings. The exclusion was
based on a regulation, adopted by the Board of Curators in
1972, that prohibits the use of University buildings or
grounds “for purposes of religious worship or religious
teaching.”'

Eleven University students, all members of Cornerstone,
brought suit to challenge the regulation in Federal District
Court for the Western District of Missouri. They alleged

Chess (Sept. 29, 1977), quoted in Chess v, Widmar, 480 F, Supp. 907, 811
(WD Mo. 1679). Cornerstone held its on-campus meetings in classrooms
and in the student center. These meeting were open to the public and at-
tracted up to 125 students. A typical Cormerstone meeting included
prayer, hymns, Bible commentary, and discussion of religicus views and
experiences,

!The pertinent regulations provide as follows:

“4.0814.0107 No University buildings or grounds (except chapels as
herein provided) may be used for purposes of religious worship or religious
teaching by either student or nonstudent groups. . . . The general prohi-
bition against use of University buildings and grounds for religious worship
or rellgious teaching is a policy required, in the opinion of The Board of
Curators, by the Constitution and laws of the State and ls not open to any
other construction. No regulations shall be interpreted to forbid the offer-
ing of prayer or other appropriste recogmition of religion at public funetions
held in University facilities. . . .

“4.0814.0108 Regular chapels established on University grounds may be
used for religious services but not for recurring services of any groups.
Specinl rules and procedures shall be established for each chapel by the
Chaneellor, It is specifically directed that no advantage shall be given to
any religious group.”

There is no chapel on the campus of the University of Missouri at Kansas
City. The nearest University chapel Is at the Columbia campus, approxi-
mately 125 miles east of UMKC,

Although the University had routinely approved Cornerstone meetings
before 1977, the Distriet Court found that University officials had never
“authorized a student organization to utilite a University facility for a
mesting when they had full knowledge that the purposes of the meeting
include{d] religious worship or religious teaching.” Chess v. Widmar,
#supra, at 910,

‘Clark Vincent, the respondent, and Florian Chess, the named plaintiff
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that the University’s discrimination against religious activity
and discussion violated their rights to free exercise of reli-
gion, equal protection, and freedom of speech under the First
and Fourteenth Amendments to the Constitution of the
United States.

Upon cross motions for summary judgment, the District
Court upheld the challenged regulation. Chess v. Widmar,
430 F. Supp. 907 (WD Mo. 1979). It found the regulation not
only justified, but required, by the Establishment Clause of
the Federal Constitution. [Id., at 916. Under Tilton v.
Richardson, 403 U. 8. 672 (1971), the court reasoned, the
State could not provide facilities for religious use without giv-
ing prohibited support to an institution of religion. Id., at
915-916. The District Court rejected the argument that the
University could not diseriminate against religious speech on
the basis of its content. It found religious speech entitled to
less protection than other types of expression. [d., at 918,

The Court of Appeals for the Eighth Circnit reversed.
Chess v. Widmar, 635 F. 2d 1310 (CA8 1980), Rejecting the
analysis of the District Court, it viewed the University regu-
lation as a content-based discrimination against religious
speech, for which it could find no compelling justification.
Id., at 1315-1320. The Court held that the Establishment
Clause does not bar a policy of equal access, in which facilities
are open to groups and speakers of all kinds. Id., at 1317.
According to the Court of Appeals, the “primary effect” of
such & policy would not be to advance religion, but rather to
further the neutral purpose of developing students’ “‘social
and cultural awareness as well as [their] intellectusal curios-
ity.'” Id., at 1817 (quoting from the University bulletin's
description of the student activities program, reprinted in

in the action in the District Court, were smong the students who initiated
the action on October 18, 1977. Named as defendants were the petitioner
Gary Widmar, the Dean of Students at UMKC, and the University’s Board
of Curators,
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id., at 1312, n. 1).
We now affirm.
II

Through its policy of zccommodating their meetings, the
University has created a forum generally open for use by stu-
dent groups. Having done 50, the University has assumed
an obligation to justify its discriminations and exclusiots
under applicable constitutional norms. The Constitution
forbids a State to enforce certain exclusions from a forum
generally open to the public,® even if it was not required to

*This Court has recognized that the campus of a publie university pos-
sesses many of the characteristics of a public forum, “The college class-
room with its swrounding environs iz peculiarly “the marketplace of
ideas.'"” Healy v. James, 408 U, 8. 169, 180 (1972). Moreover, the ca-
pacity of a group or individual “to participate in the intellectual give and
take of campus debate , . . [would be] limited by denial of access to the cus-
tomary media for communicating with the administretion, feculty mem-
bers, and other students.” [d,, at 181-152. We therefore have held that
students enjoy Firat Amendment rights of speech and association on the
campus, and that the “denial [to partieular groupa] of use of campus facili-
ties for meetings and other appropriate purposes” must be subjected to the
level of scrutiny appropriate to any form of prior restraint. Id., at 131,
184,

*The concept of a “public forum” reste on the recognition, first ex-
pressed in Hague v. CIO, 307 U, 8. 496, 515 (1989), that
“Wherever the title of streets and parks may rest, they have immemorially
been held in trust for the use of the public and time out of mind, have been
uged for purposes of assembly, communicating thoughts hetween citizens,
and discussing public questions, Buch use of the streets and public places
has from ancient times, been & part of the privileges, immunities, rights,
and liberties of citizens.”

See also Police Dept. v. Mosley, 408 U. B. 92 (1972); Cox v. Louisiana, 378
1J. 8. 536 {1965).

Although a university may create a forum with many of the characteris-
tics of streeta and public places, see n. b, supra, our cases have recognized
that First Amendment rights must be analyzed *in light of the special
characteristics of the school environment.” Tinkerv. Des Moines Inde-
pendent School District, 393 U. S. 503, 508 (1968). We continue to adhere
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create the forum in the first place. See, e. g., Cily of Madi-
son Joint School District v. Wisconain Public Employment
Relations Comm’n, 429 U, 8. 167, 1756 and n. 8, (1976) (al-
though a State may conduet business in private session,
“where the State has opened a forum for direct citizen in-
volvement,” exclusions bear & heavy burden of justification);
Southeastern Promotions, Ltd, v. Conrad, 420 U. 8. 546,
5566-569 (1975) (because municipal theater was a publie
forum, c¢ity could not exclude a production without satisfying
constitutional safeguards applicable to prior restraints).

The University’s institutional mission, which it describes
as providing a “secular education” to its students, Brief for
Petitioners 44, does not exempt its actions from constitu-
tional serutiny. With respect to persons entitled to be
there, our cases leave no doubt that the First Amendment
rights of speech and association extend to the campuses of
state universities. See, ¢. g., Healy v. James, 408 U. 8,
169, 180 (1972); Tinker v. Des Moines Independent School
District, 398 U, 8, 508, 506 (1969); Shelton v. Tucker, 364
U. 8. 479, 487 (1960).

Here the University of Missouri has discriminated against
groups and speakers based on their desire to engage in reli-
gious worship and discussion. These are forms of speech
and association protected by the First Amendment. See,
e. g., Heffron v. International Soc’y for Krishna Conscious-
ness, Inc., 101 8. Ct. 25569 (1981); Niemotko v. Maryland,
340 U. S, 268 (1951); Saia v. New York, 334 U. S. 568
(1948)." In order to justify discriminatory exclusion from a

to that view. A university differs in significant respeets from publie
forums such &s streets or parks or even mumnicipal theaters. A university's
mission is education, and decisions of this Court have never denied its au-
thority to impose reasonable regulations compatible with that mission upon
the use of its campus and facilities. We have not held, for example, that a
campus must make all of its facilities equally available to students and non-
students alike, or that a university must grant free accesa to all of its
grounds or buildings.

"The dissent argues that “religious worship” is not speech generally
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public forum based on the religious content of a group's in-
tended speech, the University must therefore satisfy the
standard of review appropriate to content-based exclusions.
[t must show that its regulation is necessary to serve a com-

protected by the “free speech” puarantee of the First Amendment and the
“gqual protection” guarantee of the Fourteenth Amendment. [f “religious
worship” were protected "speech,” the dissent reasons, “the Religion
Clauees would be emptied of any independent meaning in ¢cireumatances in
which religious practice took the form of speech.” Dissenting opinion,
post, at 4. This is & novel argument. The dissent does not deny that
speech about religion is speech entitled to the general protections of the
First Amendment. See id., at 2-3 and n. 1. It does not argue that de-
seriptions of religlous experiences fail to qualify as “speech.” Nor does it
repudiate last Term's decision in Heffron v. Iniermational Soc'y for
Krighna Consciousness, Inc., nipra, which assumed that religious appeals
to nonbelievers constituted protected “speech,” Rather, the dissent
seems to attempt a distinetion between the kinds of religious speech explie-
itly protected by our cases and & new clase of religious “speech act[s],"” dis-
genting opinion, at 4, comprising “worship.” There are at least three diffi-
cultizs with this distinetion.

First, the dissent fails to establish that the distinction has intelligible
content.  There is no indication when “singing hymns, reading seripture,
and teaching biblical principles,” id., at 2, cease to be “singing, teaching,
and reading”—all apparantly forms of “speech,” despite their religlous sub-
ject matter—and become unprotected “worship,”

Second, even If the distinction drew sn arguably principled line, it ia
highly doubtful that it would lie within the judicial competence to adminis-
ter. Cf. Fowler v. Rhode Ipland, 345 U, 8. 67, 70 (1853). Merely to draw
the distinetion wotild require the university—and uitimately the courts—to
inguire into the significance of words and practiees to different religious
foiths, and in varying cireumstances by the same faith. Suech inquiries
would tend inevitably to entangle the State with religlon in a manner for-
hidden by our cases. E. g., Walz v, Tax Commission, 397 U. B, 684, 668
{1970,

Finally, the dissent fails to establish the relevance of the distinetion on
which it seeks to rely. The dissent apparently wishes to preserve the vi-
tality of the Establishment Clause, See dissenting opinion, post, at 4.
But it gives no reason why the Establishment Claoee, or any other provi-
sion of the Constitution, would require different treatment for religious
speech designed to win religious converts, see Heffron, supra, than for re-
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pelling state interest and that it is narrowly drawn to achieve
that end. See Carey v. Brown, 447 U. 8. 455, 461, 464465
(1980).°

I11

In this case the University claims a compelling interest in
maintaining strict separation of church and State. [t derives
this interest from the “Establishment Clauses” of both the
Federal and Missouri Constitutions,

A

The University first argues that it cannot offer its facilities
to religious groups and speakers on the terms available to
other groups without violating the Establishment Clause of
the Constitution of the United States. We agree that the
interest of the University in complying with its constitutional
obligations may be characterized as compelling. It does not
follow, however, that an “equal access” policy would be in-
compatible with this Court’s Establishment Clause cases.
Those cases hold that a policy will not offend the Establish-
ment Clause if it can pass a three-pronged test: “First, the
[governmental policy] must have a secular legislative pur-
pose; second, its principal or primary effect must be one that

ligious worship by persons already converted. It is far from clear that the
State gives greater support in the latter case than in the former.

iBee aleo Healy v. James, 408 U, 5. 168, 184 {(1972):

“It ia to be remembered that the effect of the College’s denial of recognition
waz a form of prior restraint, denying to petitioners’ organization the range
of associational activities described gbove. While & college has a legiti-
mate interest in preventing disruption on the campus, which . . . may jus-
tify such restraint, a ‘heavy burden’ resta on the college to demonatrate the
appropristeness of that aetion.”

*“Congress shall make no law respecting an establishment of religion,
oW UL 8, Const., Amdt, 1, The Establishment Clause has been made
applicable to the States through the Fourteenth Amendment. See Cani-
well v. Connecticut, 310 U, 5. 296, 308 (1940),
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neither advances nor inhibits religion . . .; finally, the [policy]
must not foster 'an excessive government entanglement with
religion.’” Lemon v. Kwrtzman, 403 U. 8. 602, 612-613
(1971). See Committee for Public Education v. Regan, 444
U. S. 646, 663 (1980); Roemer v. Maryland Public Works
Bd., 426 U, 8. 736, 748 (1976).

In this case two prongs of the test are clearly met. Both
the District Court and the Court of Appeals held that an
open-forum policy, including nondiserimination against reli-
gious speech,” would have a secular purpese! and would
avoid entanglement with religion.® But the District Court

“Ag the dissent emphasizes, the Establishment Clause requires the
Btate to distinguish between “religious” speech—speech, undertaken ar
approved by the State, the primary effact of which is to support an Estab-
lishment of Religion—and “nonreligious” speech—speach, undertaken or
approved by the State, the primary effect of which is not to support an
Establishment of Religion. Thie distinetion is required by the plain text of
the Constitution., It is followed in our cases, £, g., Stone v, Graham,
—— U, 8. — (November 17, 1980). The dissent attempts to equate this
distinetion with its view of an alleged constitutional difference between re-
liginus “speech” and religious “worship.” See dissenting opinion, post, at
Sand n.4. We think that the distinction advanced by the dissent lacks a
foundation in either the Constitution or in our cases, and that it is judicially
unmanageahle.

It is the avewed purposze of UMKEC to provide a forum in which stu-
dents can exchange ideas, The University argues that use of the forum
for religious speech would undermine this secular aim. But by creating a
forum the University does not thereby endorss or promote any of the par-
ticular ideas sired there. Undoubtedly many views are advocated in the
forum with which the University desires no association.

Because this case involves & forum already made generally available to
student groups, it differs from those cases in which this Court has invali-
dated statutes permitting school facilities to be used for instruction by reli-
gious groups, but #ot by others. See, e. ., MeCollum v. Board of Educa-
tiom, 333 U. 8. 208 (1948). In those cases the school may appear to
sponsar the views of the speaker,

*We agree with the Court of Appeals that the University would risk
greater “entanglement” by attempting to enforee its exelusion of “religious
worehip and religlous speech.” Bee Chess v. Widmar, supra, at 1318,
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concluded, and the University argues here, that allowing reli-
gious groups to share the limited public forum would have the
“primary effect” of advancing religion.*

The University's argument misconceives the nature of this
case. The question is not whether the creation of a religious
forum would violate the Establishment Clause. The Univer-
sity has opened its facilities for use by student groups, and
the question is whether it can now exclude groups because of
the content of their speech. See Healy v. James, 408 U. 8.

Initially, the University would need to determine which words and
activites fall within “religious worship and religious teaching.” This alone
could prove “an impossible trsk in an age where many and various beliefs
meet the constitutional definition of religion.” O'Hair v. Andrus, 613
F. 2d 931, 926 (CADC 1978 (footniote omitted): see L. Tribe, American
Constitutiona} Law § 14-18 (1978), There would also be a continuing need
to monitor group meetings to ensure compliance with the rule,

“In finding that an “equal access” policy would have the primary effect
of advancing religion, the Diatriet Court in this case relied primarily on
Tiltor v, Richardson, 403 U, 8, 672 (1971), [In Tilton this Court upheld
the grant of federal financial assistance to sectarian colleges for secular
purposes, but cireumseribed the terms of the grant to ensure its eonstitu-
tionality. Although Congress had provided that federally subsidized
buildings could not he used for sectarian or religious worship for 20 years,
the Court considered this restriction msufficient: “If, at the end of 20
years, the building is, for example, converted into a chapel or otherwize
used to promote religious interests the original federal grant will in part
have the [constitutionally impermissible] effect of advancing religion.”
Id., st 683. From this atatement the District Court derived the proposi-
tion that State funds may not be used to provide or malntain buildings used
by religicus organizations,

We do not believe that Tillon can be read so broadly. In Tilton the
Court was concerned that a sectarian institution might convert federaily
funded buildings to religious uses or otherwize stamp them with the im-
primatur of religion. But nothing in Tilion suggested a limitation on the
State's capacity to maintain forums equally open to religious and other dis-
cussions. Cases before and after Tilfon have acknowledged the right of
religlous apeakers to use public fornma on equal terms with others. See,
¢. g., Heffron v, Internotional Soc'y for Kvishno Consciousness, Ine., 101
3. Ct, 2559 (1981); Sain v, New York, 334 U, 3. 558 (1948),
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169 (1972).* In this context we are unpersuaded that the
primary effect of the public forum, open to all forms of dis-
course, would be to advanee religion.

‘We are not oblivious to the range of an open forum’s likely
effects. It is possible—perhaps even foreseeable—that reli-
gious groups will benefit from access to University facilities.
But this Court has explained that 2 religious organization’s
enjoyment of merely “incidental” benefits does not violate the
prohibition against the “primary advancement” of religion.
Committee for Public Education v. Nyguist, 413 U, 8. 756,
T71 (1973); see, e. g., Roemer v. Board of Public Works, 426
U. 8. 736 (1976); Hunt v. McNair, 413 U. 8. 734 (1972}
McGowan v. Maryland, 366 U, S. 420, 422 (1961).

We are satisfled that any religious benefits of an open
forum at UMKC would be “incidental” within the meaning of
our cases. Two factors are especially relevant.

First, an open forum in a public university does not confer
any imprimatur of State approval on religious sects or prac-
tices, As the Court of Appeals quite aptly stated, such a pol-
iey “would no more commit the University . . . to religious
goals,” than it is "now committed to the goals of the Students
for a Democratic Society, the Young Socialist Alliance,” or

“This case is different from the ceses in which religious groups claim
that the denial of facilities not available to other groupe deprives them of
their rights under the Free Exercise Clause. Bes Brandon v, Board of
Edue., 635 F, 2d 971, 975-976 (CA2 1980), cert. pending, No. S0-1396;
Hunt v. Board of Education, 321 F. Supp. 1263, 1266 (SD W. Va. 1971).
Here, the University's forum is already available to other groups, and re-
spomdents’ elaim to use that forum does not—as in Brandon or Huni—rest
solely on righta claimed under the Free Exercise Clause, Respondents’
claim also implicates First Amendment rights of speech and association,
and it is on the bases of speech and association rights that we decide the
cage, Accordingly, we need not Inguire into the extent, if any, to which
Free Exercise interests are infringed by the challenged University regula-
tion. Neither do we reach the questions that would arise if State accom-
madation of Free Exercise and Free Speech rights should, in a particular
case, conflict with the prohibition of the Establishment Clanse,
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any other group eligible to use its facilities. Chess v.
Widmar, supra, at 1317.%

Second, the forum is available to a broad class of non-reli-
gious as well as religious speakers; there are over 100 recog-
nized student groups at UMKC. The provision of benefits to
80 broad a spectrum of groups is an important index of secu-
lar effect. BSee, ¢. g., Wolman v. Walter, 433 U. 3. 229,
240-241 (1977); Commattee for Public Education v. Nyquisi,
supra, 413 1. 8., at 756, 781-782 and n. 38 (1973). If the
Establishment Clause barred the extension of general bene-
fits to religious groups, “a church could not be protected by
the police and fire departments, or have its public sidewalk
kept in repair.” Roemer v. Maryland, 426 U. 8. 736, 747
(1976) (plurality opinion); quoted in Commitlee for Public
Education v. Regan, 444 1J. 8. 646, 658, n. 6 (1980)." At
least in the absence of empirical evidence that religious
groups will dominate UMKC's open forum, we agree with the
Court of Appeals that the advancement of religion would not

® University students are, of course, young adults, They are less im-
pressionable than younger students and should be able to appreciate that
the University's policy {8 one of neutrality toward religion. See Tilion v,
Richardson, 403 U. B, 672, 685-686 (1971). The University argues that
the Cornerstone students themselves admitted in affidavits that "{sjtu-
dents know that if something i8 on campus, then it is a student organiza-
tion, and they are more likely to feel comfortable attending a meeting.”
Affidavit of Florian Frederick Chess, Joint Appendix, at 18, 19 (Sept. 28,
1977). In light of the large number of groups meeting on campus, how-
aver, we doubt students could draw any reasonable inference of University
support from the mere fact of & campus meeting place. The University's
student handbook already notes that the University's name will not “be
identified in any way with the alms, policles, programs, products, or opin-
ions of any organization of its members." 1080-1981 UMEC Student
Handbook, st 25.

*This Court has similarly rejected “the recurrent argument that all aid
[to parochial schools] is forbidden beeause aid to one aspect of an institution
frees it to spend its other resources on religious ends,” Hunt v, McNair,
413 17, 5. T34, 743 (1973),
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be the forum's “primary effect.”
B

Arguing that the State of Missouri has gone further than
the Federal Constitution in proseribing indirect State sup-
port for religion,” the University elaims a compelling interest
in complying with the applicable provisions of the Missouri
Constitution.”

The Missouri courts have not ruled whether a general pol-
icy of accommodating student groups, applied equally to
those wishing to gather to engage in religious and non-reli-
gious speech, would offend the State Constitution. We need
not, however, determine how the Missouri courts would de-
cide this issue. It is also unnecessary for us to decide
whether, under the Supremacy Clause,” a state interest, de-
rived from its own constitution, could ever outweigh free
speech interests protected by the First Amendment. We
limit. our holding to the case before us.

On one hand, respondents’ First Amendment rights are en-
titled to special constitutional solicitude. Our cases have re-
quired the most exacting scrutiny in cases in which a State
undertakes to regulate speech on the basis of its content.
See, e. g., Carey v. Brown, 447 U. S, 455 (1980); Police Dept.
v. Mosley, 408 U. 8. 92(1972). On the other hand, the State
interest asserted here—in achieving greater separation of

" See, ¢, g., American Uniled v, Rogers, 538 S.W, 2d T11, 720, (Mo.) (en
bane), cert. demied, 429 U. 8. 1020 (1976) (holding Missouri Constitution
requires stricter separation of church snd state than does Federsl Con-
stitution); Harfst v. Hogen, 163 B.W. 2d 609, §13-814 (Mo. 1947) {en banc)
(aame),

"See Mo, Const, Art. 1, §6; Art. 1, §T; Art. 9, §8.  In Leutkemeyer v.
Kaufman, 364 F. Supp. 876 (ED Mo, 1973), 2f'd, 419 U. S. 88 (1974), the
District Court found Missouri had & compelling interest in compliance with
ita own constitution.

W1, 8, Const,, Art. VI, §2
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church and State than is already ensured under the Estab-
lishment Clause of the Federal Constitution—is limited here
by the Free Exercise Clause and in this case by the Free
Speech Clause as well. In this constitutional context, we are
unable to recognize the State’s interest as sufficiently “com-
pelling” to justify content-based discrimination against re-
spondents’ religious speech.
v

Our holding in this case in no way undermines the capacity
of the University to establish reasonable time, place, and
manner regulations.® Nor do we question the right of the
University to make academic judgments as to how best to al-
locate scarce resources—"“to determine for itself on academic
grounds who may teach, what may be taught, how it shall be
taught, and who may be admitted to study.” Sweezy v. New
Hampshire, 854 U, 8. 234, 263 (1957) (Frankfurter, J., con-
curring in the judgment); see Regents of the Univ. of Cal. v.
Buakke, 438 U, 8, 265, 312-313 (1978) (opinion of POWELL, J.,
announcing the judgment of the Court). Finally, we affirm
the continuing validity of cases, e. g., Healy v. James, 408
U. 8. 169, 188-189 (1972), that recognize a University’'s right
to exclude even First Amendment activities that violate rea-
sonable campus rules or substantially interfere with the
opportunity of other students to obtain an education.

The basis for our decision is narrow. Having created a
forum generally open to student groups, the University seeks
to enforce a content-based exclusion of religious speech. Its
exclusionary policy violates the fundamental principle that a
state regulation of speech should be content-neutral, and the

®8ee, 4. g., Grayned v. City of Rockford, 408 U. 8. 104, 116 (1872).
{(“The nature of a place, ‘the pattern of its normal activities, dictate the
kinds of regulations to time, place, and manner that are reasonable.’”),
{quoting Wright, The Constitution on the Campus, 22 Vand. L. Rev. 1087,
1042 (1968).
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University is unable to justify this violation under applicabie
constitutional standards.
For this reason, the decision of the Court of Appeals is,

Affirmed.
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APPEALS FOR THE EIGHTH CIRCUIT
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JUSETICE POWELL delivered the opinion of the court.

This case presents the question whether a state university,
which makes its facilities generally available for the activities
of registered student groups, may close its facilities to a reg-
istered student group desiring to use the facilities for reli-
gious worship and religious discussion.

1

It is the stated policy of the University of Missouri at Kan-
sas City' to encourage the activities of student organiza-
tions. The University officially recognizes over 100 student
groups. It routinely provides University facilities for the
meetinge of registered organizations, Students pay an ac-
tivity fee of $41 per semester (1978-1879) to help defray the
costs to the University.

From 1973 until 1977 & registered religious group named

Cornerstone regularly sought and received permission to
conduct its meetings in University facilities.* In 1977, how-

i The University of Missouri at Kansas City (UMKC) is one of four cam-
puses of the University of Missouri, an institution of the State of Missouri,
*Cornerstone is an organization of evangelical Christian students from
various denominstional backgrounds, According to an affidavit filed in
1977, “perhups iwenty studenls . .. purlicipute actively in Cornerstone
and form the backbone of the campus organization.” Affldavit of Florlan
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ever, the University informed the group that it could no
longer meet in University buildings. The exclusion was
based on a regulation, adopted by the Board of Curators in
1972, that prohibits the use of University buildings or
grounds “for purposes of religious worship or religious
teaching.”"

Eleven University students, all memhers of Cornerstone,
brought suit to chailenge the regulation in Federal District
Court for the Western District of Missouri. They alleged

Chess (Sept, 29, 1977), quoted in Chess v. Widmar, 480 F. Supp. 907, 911
(WD Mo, 1879), Carnerstone held its on-campus meetings in classrooms
and in the student center. These meeting were open to the public and at-
tructed up to 126 students. A typical Cornerstone meeting included
prayer, hymns, Bible commentary, and discussion of religious views and
experiences.

'The pertinent regulations provide as follows:

“4.0814,00107 No University buildings or grounds (except chapels as
herein provided) may be used for purposes of religious worship or religious
teaching by either student or nonstudent groups. . . . The general prohi.
bition aguinst use of University buildings and grounds for religious warship
or religious tesching is & policy required, in the opinion of The Board of
Curators, by the Constitution and laws of the State and is not open to any
other construction. No regulations shall be interpreted to forbid the offer-
ing of prayer or other approprinte recognition of religion at public functions
held in University facilities. . . .

“4.0314.0108 Reguiar chapels established on University grounds may be
used for religious services but not for recurring services of any groups.
Special rules and procedures shall be established for each chapel by the
Chancellor. It is specifically directed that no advantage shall be given to
any religious group.”

There iz no chapel on the campus of the University of Missouri st Kanaas
City. The nearest University chapel Is at the Columbis campus, approxi-
mately 125 miles east of UMKC,

Although the University had routinely approved Cornerstone meetings
before 1977, the District Court found that University officials had never
“authorized a student organization to utilize & University facility for a
meeting when they had full imowledge that the purposes of the mesting
include{d] religlous worship or religious teaching.” Chess v. Widmar,
suprn, st 910,

‘Clark Vincent, the respondent, and Florian Chess, the named plaintiff
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that the University’'s discrimination against religious activity
and discussion violated their rights to free exercise of reli-
gion, equal protection, and freedom of speech under the First
and Fourteenth Amendments to the Constitution of the
United States.

Upon eross motions for summary judgment, the District
Court upheld the challenged regulation. Chess v. Widmar,
480 F. Supp. 907 (WD Mo. 1979). It found the regulation not
only justified, but required, by the Establishment Clause of
the Federal Constitution. [Id., at 916. Under Tilion v.
Richardson, 408 U. 8. 672 (1971), the court reasoned, the
State could not provide facilities for religious use without giv-
ing prohibited support to an institution of religion. Jd., at
915-916. The District Court rejected the argument that the
University could not diseriminate against religious speech on
the basis of its content. It found religious speech entitled to
less protection than other types of expression. Id., at 918,

The Court of Appeals for the Eighth Circuit reversed.
Chess v. Widmar, 635 F. 2d 1310 (CASB 1980). Rejecting the
analysis of the District Court, it viewed the University regu-
lation as a content-based diserimination against religious
speech, for which it could find no compelling justification.
Id., at 1316-1320. The Court held that the Establishment
Clause does not bar a policy of equal access, in which facilities
are open to groups and speakers of all kinds. Id., at 1317.
According to the Court of Appeals, the “primary effect” of
such & policy would not be to advance religion, but rather to
further the neutral purpose of developing students’ “‘social
and cultural awareness as well as [their] intellectual curios-
ity.'" Id., at 1817 (guoting from the University bulletin's
description of the student activities program, reprinted in

in the action in the Distriet Court, were among the students who initisted
the action on October 18, 1977, Named as defendants were the petitioner
Gary Widmar, the Dean of Students at UMKC, and the University's Board
of Curators,
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id., at 1312, n. 1).
We now affirm.
II

Through its policy of accommodating their meetings, the
University has created a forum generally open for use by stu-
dent groups. Having done so, the University has assumed
an obligation to justify its discritninations and exelusions
under applicable constitutional norms. The Constitution
u/ forbids & State to enforce certain exclusions from a forum
generally open to the public,*even if it was not required to

room with its surrounding environs is peculiarly ‘the marketplace of
ideas.'"” Healy v. James, 408 U, 3. 169, 180 (1872). Moreover, the ca-
pacity of a proup or individual “to participate in the intellectual give and
take of campus debate , . . [would be] Umited by denial of access to the cus-
tomary media for communicating with the administration, faculty mem-
bers, and other students.” [fd., at 181-182. We therefore have held that
students enjoy Firet Amendment rights of speech and association on the
campus, and that the “denial [to particular groups] of use of campus facili-
ties for meetings and other appropriate purposes” must be subjected to the
level of scrutiny appropriate to any form of prior restraint. Id., at 181,
134

*The concept of a “public forum" restz on the recognition, first™ex-
pre in Hague v, CIO, 307 U, 8, 496, 515 (1939), that
“Wherev ¢ title of etreets and parks may rest, they have immemorially
been held in trust<ipr the use of the public apd-tfme out of mind, have been
used for purposes of Dmambly, commenitating thoughts between citizens,

g much use of the streets and public places
art-gf the privileges, immunities, rights,

has from ancient timee;
and liberties nf-eifizens.”

See glaaPolice Dept. v. Mosley, 408 U. B, 82 {1972y-Cag v. Louisiana, 378

ﬂ.'?+ ‘F‘m Same kwrj

Hawtvﬁ'?

78, 536 (1965).

ipg af: ; e oul cases have recognized
d “in light of the special
characteristice of the school environment.” Tinker v. Des Moines I'nde-
pendent School Diatrict, 3938 1. 5. 508, 506 (1888). We continue to adhere
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create the forum in the first place. See, e. g., City of Madi-
son Joint School District v. Wiscongin Public Employment
Relations Comm™, 428 U. 8. 167, 175 and n. 8. (1976) (al-
though a State may conduct business in private session,
“where the State has opened a forum for direct citizen in-
volvement,” exclusions bear a heavy burden of justification);
Southeastern Promotions, Lid. v. Convrad, 420 1. 8. 546,
556-6569 (1975) (because municipal theat.er was a puhhc
forum, city could not exclude a prﬂduﬂtmn without sati
constitutional safeguards applicable to prior restraints).

The University’s institutional mission, which it deseribes
as providing a “secular education” to its students, Brief for
Petitioners 44, does not exempt its actions from constitu-
tional scrutiny. With respect to persons entitled to be
there, our cases leave no doubt that the First Amendment
rights of speech and association extend to the campuses of
state universities. See, e, g., Healy v. James, 408 U, 8.
169, 180 (1972); Tinker v. Des Moines Independent School
Digtrict, 393 U, 8. 503, 506 (1969); Shelton v. Tucker, 364
U. 5. 479, 487 (1960).

Here the University of Missouri has discriminated against
groups and speakers based on their desire tofengage in reli-
gious worship and discussion. These are forms of speech
and association protected by the First Amendment. See,
e. g., Heffron v. International Soc'y for Krishna Conscious-
ness, Inc., 101 8, Ct. 2569 (1981); Niemoiko v. Maryland,
840 U, S. 268 (1951); Saia v. New York, 334 U. 8. 558

n order to justify diseriminatory exclusion from a

to that view. A university differs in significant respects from public
forumsa such as streets or parks or even municipal theaters. A university's
miszion 18 education, and deecisions of this Court have never denied its ai-
thority to impose reasonable regulations compatible with that mission upon
the use of its campus and facilities, We have not held, for example, that a
campus must make all of its facilities equally available to students and non-
students alike, or that a university must{ grant free access to all of its
ds or buildings.

e dissent argues that “religions worship” is not speech generally
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public forum based on the religious content of a group’s in-
tended speech, the University must therefore satisfy the
standard of review appropriate to content-based exclusions.
It must show that its regulation is necessary to serve a com-

protected by the “free speech” guarantee of the First Amandment and the
“equal protection” guarantee of the Fourteenth Amendment. I “religious
worship” were protected “speech,” the dissent rezsoms, “the Religion
Clauses would be emptied of any Independent meaning in circumstances in
which religious practice took the form of speech.” Dissenting opinion,
post, at 4. This i3 a novel argument, The dissent ﬂmnﬂtdmythlt
speech abouf religion is speech entitled to t tections
Firat Amendment. See id., at 2-3 and n. Itdneumtlrg‘unthltda-
seriptions of religious experiences fhil to q as “speech.” Naor does it
repudinte last Term's decislon in Heffron v. Imfernational Soc'y for
Krishna Conscivusnoss, inc., supra, which assumed that religious appeals
to nonbelievers constituted protected “speech.” Rather, the dissent
geems to attempt a distinetion between the kinds of religious speech explic-
itly protected by our cases and a new elase of religlons “speech act(s),” dis-
senting opinion, at 4, comprising “worship.” There are at least three diffi-
culties with this distinetion.

First, the dissent fails to establish that the distinction has intelligible
content.  There ls no indication when “singing hymns, reading acripture,
and teaching biblical principles,” id., at 2, cease to be “singing, teaching,
and reading”—all apparently forms of “spesch,” despite their religious sub-
ject matter—and become unprotected “worship.”

Becond, even if the distinction drew an arguably principled line, it ia
highly doubtful that it would lie within the judicial competence to adminis-
ter, Cf Fowler v, Rhode Islond, 345 U, 8, 87, 70 (1953). Merely to draw
the distinction would require the university—and uitimately the courts—to
inquire into the significance of words and practices to different religious
faiths, and in varying circumstances by the same faith. Such inquiries
would tend inevitably to entangle the State with religion in 2 manner for
bidden by our cases. E. g., Walz v. Tax Commission, 397 U. S, 684, 668
(1870,

Finally, the dissent fails to establish the relevance of the distinetion on
which it seeks to rely. The dissent apparently wishes to preserve the vi.
tality of the Establishment Clause. See dissenting opinion, post, at 4.
But it gives no reason why the Establishment Clause, or any other provi-
gion of the Constitution, would require different treatment for religions
speech designed to win religious converis, see Heffron, supra, than for re-
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pelling state interest and that it is narrowly drawn to achieve
that end. See Carey v. Broum, 447 U, 8. 455, 461, 464465
(1980).N

III

In this case the University claims a compelling interest in
maintaining strict separation of church and State. It derives
this intereat from the “Establishment Clauses” of both the
Federal and Missouri Constitutions.

A

The University first argues that it cannot offer its facilities
to religious groups and speakers on the terms available to
other groups without violating the Establishment Clause of
the Constitution of the United States.X. We agree that the
interest of the University in complying with its constitutional
obligations may be characterized as compelling. It does not
follow, however, that an “equal access” policy would be in-
compatible with this Court’s Establishment Clause cases.
Those cases hold that a policy will not offend the Establish-
ment Clause if it can pass a three-pronged test: “First, the
[governmental policy] must have a secular legislative pur-
pose; second, its principal or primary effect must be one that

ligious warship by persons already converted. It {s far from clear that the
State gives greater support in the latter case than in the former.
#See also Healy v. James, 408 U, S, 169, 184 (1972):

“It ia to be remembered that the effect of the College’s denial of recognition
was a form of prior restraint, denying to petitioners’ organization the range
of associational activities described above. While a college has a legiti-
mate interest in preventing disruption on the campus, which . . . may jus-
tify such restraint, a ‘heavy burden' rests on the eollege to demonstrate the
appropriateness of that action.”

A“Congress shall make no law respecting an establishment of religion.
.. ." U, B, Const.,, Amdt. 1, The Establishment Clausa has been made
applicable to the States through the Fourteenth Amendment. Ses Cont-
well v, Conmecticut, 310 U, S, 206, 308 (19400,
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neither advanees nor inhibits religion . . .; finally, the [policy]
must not foster ‘an excessive government entanglement with
religion.'” Lemon v, Kurtzman, 403 1. 8. 602, 612613
(1971). See Committee for Public Education v. Regan, 444
U. 8. 646, 653 (1980); Roemer v. Maryland Public Works
Bd., 426 U, 3. 736, 748 (1976).

In this case two prongs of the test are clearly met. Both
the District Court and the Court of Appeals held that an
open-forum policy, including nondiserimination against reli-
gious speech,” would have a secular purpose*” and would
avoid entanglement with religion®  But the Distriet Court

/"':;a the dissent emphasizes, the Establishment Clause requires the
State to distinguish between “religious” speech—epeech, undertaken or
approved by the State, the primary effect of which i to support an Eatab-
lishment of Religion—and “nonreligious” speech—speech, undertaken or
approved by the State, the primary effect of which is not to support an
Establishment of Religion. This distinetion is required by the plain text of
the Constitution. It is followed in our cases. E. g., Stone v. Graham,
— 1. 8. (November 17, 1980}, The dissent attempts to equate this
distinction with its view of an alleged constitutional difference between re-
igious “speech” and religious “worship.” See dissenting opinion, post, at
We think that the distinetion advanced by the dissent lacka a
oundation in either the Constitution or in our cases, and that it is judicially
unmanageshbla.

~71t is the avowed purpose of UMEC to provide a forum in which stu-
dents can exchange ideas. The University argues that use of the forum
for religious speech would undermine this secular aim. But by creating a
forum the University does not thereby endorse or promote any of the par-
tieular ideas aired there. Undoubtedly many views are advocated in the
forum with which the University desires no association.

Because this case involves a forum already made generally available to
student groupe, it differs from those cases in which this Court has invali-
dated statutes permitting school facilities to be used for instruction by reli-
gious groups, but not by others. Bee, e. g., McColium v. Board of Educa-
fion, 338 U. 8. 208 (1848}, In those cases the school may appear to
sponsor the views of the speaker.

3We agree with the Court of Appeals that the University would risk
greater “entanglement” by attempting to enforce its exclusion of “religtous
worship and religious speech.” See Chess v. Widmar, supra, at 1318,
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eoncluded, and the University argues here, that allowing reli-
gious groups to share the limited publie forum would have the
“primary effect” of advancing religion.*”

The University’s argument misconeeives the nature of this
case. The question is not whether the creation of a religious
forum would violate the Establishment Clause. The Univer-
sity has opened its facilities for use by student groups, and
the question is whether it can now exclude groups because of
the content of their speech. See Healy v. James, 408 U. 8.

Initially, the University would need to determine which words and
activites fall within “religious worship and religious teaching.” This alone
could prove “an imposaible task in an age where many and various beliefs
meet the constitutional definition of religion.” O'Hair v. Andrua, 613
F. &d 931, 986 (CADC 1878) (footnote omitted); see L. Tribe, American
Constitutional Law § 14-16 (1978), There would also be a continuing need
to monitor group meetings to ensure compliance with the rule.

«™In finding that an “equal sccess” policy would have the primary effect
of advancing religion, the Distriet Court in this case relied primarily on
Tilton v, Richardson, 403 U. S, 672 (1971). In Tilton this Court upheld
the grant of federgl financial sssistance to sectarian colleges for secular
purposes, but circumscribed the terms of the grant to ensure lts constity-
tignality., Although Congress had provided that federally subsidized
buildings could not be used for sectarian or religious worship for 20 years,
the Court considered this restriction insufficient: “If, at the end of 20
years, the building is, for example, converted into a chapel or otherwise
used to promote religious interests the original federal grant will in part
have the [eonstitutionmily impermizsible] effect of advancing religion.”
Id., at 688. From this statement the Distriet Court derived the proposi-
tion that State funde may not be used to provide or maintain buildings used
by religious organizations.

We do not believe that Tilton can be read so hroadly. In Tilton the
Court was coneerned that a sectarian institution might convert federally
funded buildings to religlous uses or otherwise stamp them with the im-
primatur of religion. But nothing in Tilton suggested a limitation on the
State's capacity to maintain forums equally open to religious and other dis-
cusslons. Cases before and after Tiiton have acknowlediged the right of
religious spenkers to use public forums on equal terms with others. See,
e. 9., Heffron v, International Soc'y for Krishna Conaciowsness, Ine., 101
8. Ct. 2669 (1981); Safa v. New York, 834 U, 8, 568 (1948),
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IEB{E?EI.‘(hﬂﬁacmmwemunpennadedthatthe
primary effect of the public forum, open to all forms of dis-
course, would be to advance religion.

We are not oblivious to the range of an open forum's likely
effects. It is possible—perhaps even foreseeable—that reli-
gious groups will benefit from access to University facilities.
But this Court has explained that a religious organization’s
enjoyment of merely “incidental” benefits does not violate the
prohibition against the “primary advancement” of religion.
Committee for Public Education v. Nyquist, 413 U. S. 756,
T71 (1973); see, e. g., Roemer v. Board of Public Works, 426
U. 8. 736 (1976); Hunt v. McNair, 413 U. S. 734 (1972);
MeceGowan v, Maryland, 366 U. S. 420, 422 (1961),

We are satisfled that any religious benefits of an open
forum at UMKC would be “incidental” within the meaning of
our cases. Two factors are especially relevant.

First, an open forum in a public university does not confer
any imprimatur of State approval on religious sects or prac-
tices. As the Court of Appeals quite aptly stated, such a pol-
icy “would no more commit the University . . . to religious
goals,” than it is “now committed to the goals of the Students
for a Democratic Society, the Young Socialist Alliance,” or

~This case is different from the cases in which religious groups claim
that the denial of facilities not availuble to other groups deprives them of
their rights under the Free Exercise Clause, See Brandon v. Board of
Educ., 635 F. 2d 971, 975-976 (CA2 1880), cert. pending, No. B0-1396;
Hunt v, Board of Education, 321 F. Bupp. 1263, 1284 (3D W. Va. 1971,
Here, the University's forum is already available to other groups, and re-
spondents’ elaim to use that forum does not—as in Brandon or Hunt—rest
solely on righta claimed under the Free Exercise Clause, Respondents’
claim also implicates Flrst Amendment rights of speech and associntion,
and it is on the bases of speech snd association rights that we decide the
case. Accordingly, we need not inguire into the extent, if any, to which
Free Exercise interests are infringed by the challenged University regula-
tion. Neither do we reach the questions that would arise if State accom-
modation of Free Exercise and Free Speech rights should, in & particular
caae, conflict with the prohibition of the Establishment Clause.
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any other group eligible to use its facilities. Chess v.&iﬁL/-

Widmar, supra, at 1317

Second, the forum is available to a broad class of non-reli-
gious as well as religious speakers; there are over 100 recog-
nized student groups at UMKC. The provision of benefits to
80 broad a speetrum of groups is an important index of secu-
lar effect. See, e¢. g., Wolman v. Walter, 433 U. 8. 229,
240-241 (1977); Committee for Public Education v. Nyquist,
supra, 413 U. 8., at 756, 781-782 and n. 38 (1973). If the
Establishment Clanse barred the extension of general bene-
fits to religious groups, “a church could not be protected by
the police and fire departments, or have itz public sidewalk
kept in repair.” Roemer v. Maryland, 426 U, 8. 736, 747
(1976) (plurality opinion); quoted in Committee for Public
Education v. Regan, 444 1], 8. 646, 658, n. 6 (1980)7% At
least in the absence of empirical evidence that religious
groups will dominate UMKC’s open forum, we agree with the
Court of Appeals that the advancement of religion would not

A University students are, of course, young adults, They are lese im-
pressionable than younger students and should be able to appreciate that
the University's policy iz one of neutrality toward religion. See Tilton v.
Richardson, 408 U. 3. 672, 6856868 (1871). The University argues that
the Cornerstone students themselves admitted in affidavits that “[s]tu-
dents know that if something iz on campus, then it is & student organiza-
tion, and they are more likely to feel comfortable attending a meeting.”
Affidavit of Florian Frederick Chess, Joint Appendix, at 18, 18 (Sept. 29,
18773,  Inm light of the large number of groups meeting on campus, how-
ever, we dolbt students could draw any reasonable inference of University
support from the mere fact of a campus meeting place. The University's
student handhook already notes that the University's name will not “be
identified in any way with the aime, policies, programs, products, or opin-
ione of any organization of its members.” 1980-1981 UMKC Student
Handbook, at 25.

~~This Court has similarly rejected “the recurrent argument that all aid
[to parochial schools) is forbidden becatse aid to one aspect of an institution
frees it to spend its other resources on religious ends.” Hunt v, McNair,
413 U. 8. T84, T43 (1973).

/2>
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be the forum's “primary effect.”
B

Arguing that the State of Missouri has gone further than
the Federal Constitution in proscribing indirect State sup-
port for religion;™ the University claims a compelling interest
in complying with the applicable provisions of the Missouri
Constitutione

The Missouri courts have not ruled whether a general pol-
iey of accommodating student groups, applied equally to
those wishing to gather to engage in religious and non-reli-
gious speech, would offend the State Conastitution. We need
not, however, determine how the Missouri courts would de-
cide this issue. It is also unnecessary for us to decide
whether, under the Supremacy Clause,* a state interest, de-
rived from its own constitution, could ever outweigh free
speech interests protected by the First Amendment. We
limit our holding to the case before us.

On one hand, respondents’ First Amendment rights are en-
titled to special constitutional solicitude. Our cases have re-
quired the most exacting scrutiny in cases in which a State
undertakes to regulate speech on the basis of its content.
Bee, e. g., Carey v. Brown, 447 U. 8. 455 (1980); Police Dept.
v. Mosley, 408 U, 8. 92 (1972). On the other hand, the State
interest asserted here—in achieving greater separation of

~"Bee, . ., American United v, Rogers, 538 8. W. 2d 711, 720, (Mo.) (en
bane), eert. denied, 429 U, 8, 1029 (1976) (holding Missouri Constitution
requires stricter separation of church and state than does Federal Con-
stitution); Harfef v. Hogen, 188 8, W, 2d 609, 613614 (Mo, 1847) (en bane)
(same).

A Hee Mo. Const. Art, 1, §6; Art. 1, 87: Art. 9, 88, In Lentkemeyer v.
Kaovwfman, 364 F. Supp. 876 (ED Mo. 1978}, aff"d, 419 U, 8. BH (1974), the
Distriet Court found Missouri had a compelling interest in compliance with
its gwn constitution.

/‘91;;. 8. Const., Art. VI, 42,



0$0689G, 11-24-81, rev. Drb

80-588—0PINION
WIDMAR v, VINCENT i

church and State than is already ensured under the Estab-

lishment Clause of the Federal Constitution—is limited hese—=" L
by the Free Exercise Clause and in this case by the Free

Speech Clause as well. In this constitutional context, we are

unable to recognize the State's interest as sufficiently “com-

pelling” to justify content-based diserimination against re-

spondents’ religious speech.

v

Our holding in this case in no way undermines the capacity
of the University to establish reasonable time, place, and
W manner regulations® Nor do we question the right of the
University to make j to al-
emic
, what may be taught it ghall be
taught, and who may be admitted to study., eezy v. New
Hampshire, 354 U, 8, 284, 263 (1957} (Frankfurter, J., con-
curring in the judgment); see Regents of the Univ. of Cal. v.
Bakke, 438 U. 8. 265, 312-313 (1978) (opini
announcing the judgment of the Court).
the continuing validity of cases, ¢. g., Healy v. James, 408
U. 8. 168, 185-189 (1972), that recognize a University's right
to exclude even First Amendment activities that violate rea-
sonable campus rules or substantially interfere with the
opportunity of other students to obtain an education,

The basis for our decision is narrow. Having created a
forum generally open to student groups, the University seeks
to enforce a content-based exclusion of religious speech. Its
exclusionary policy violates the fandamental principle that a
state regulation of speech should be content-neutral, and the

’q ~See, 8. p., Grayned v, City of Rockford, 408 U. 8. 104, 116 (1872). + \
(*The nature of a place, ‘the pattern of its normal activities, dictate the i ;ﬂ-‘“ 2

kinds of regulations to time, place, and manner that are reasonable.’ ™).

(quoting Wright, The Constitution on the Campus, 22 Vand. L. Rev. 1027, /
1042 (1969),

_/—(In his opinion concurring in the judglens.‘lustlce

l/..'-tnvana expresses concern that use of the terms "compelling
state interest™ and "public forum" may "undermine the
academic freedom of public universities™. As the text above

makes clear, this concern is unjustified, See also n. 5,

Our knlal;'nj is linted do dhe Conpfext
ante, at p. 4. W

ef o ".qu.bh'l 'Fl’un-\ creéa el h‘f +he uhiwr;d? ;"'Jl'}rr
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University is unable to justify this violation under applicable
constitutional standards. )
For this reason, the decision of the Court of Appeals is, |

Affirmed.



Proposed Substitute Language for the Text in

Widmar v. Vincent, No. B0-689, beginning at the top of page 12:

The Missouri courts have not ruled whether a general policy
of accommodating student groups, applied equally to those wishing
to gather to engage in religious and non-religious speech, would
offend the State Constitution. We need not, however, determine
how the Missouri courts would decide this issue. It is also
unnecessary for us to decide whether, under the Supremacy Clause,
a state interest, derived from its own constitution, could ever
outweigh free speeech interests protected by the First Amendment.
We limit our holding to the case before us.

First Amendment rights are entitled to special
constitutional solicitude, Our cases require the most exacting
scrutiny in cases in which a State undertakes to regulate speech

on the basis of its content. See, e.g., Carey v. Brown, 447 0U.S.

455 (1980); Police Dept. v. Hoq’ley, 408 U.8. 92 (1972). 1In this

constitutional context, we are unable to recognize the State
interest asserted here--an interest in achieving greater
separation of church and State than is already ensured under the
Establishment Clause of the Federal Constitution--as sufficiently
"compelling"” to justify content-based discrimination against

religious speech.
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JUSTICE POWELL delivered the opinion of the court.

This case presents the question whether a state university,
which makes its facilities generally available for the activities
of registered student groups, may close its facilities to a reg-
istered student group desiring to use the facilities for reli-
gious worship and religious diseussion.

1

It iz the stated policy of the University of Missouri at Kan-
sas City' to encourage the activities of student organiza-
tions. The University officially recognizes over 104 student
groups. It routinely provides University facilities for the
meetings of registered organizations. Students pay an ac-
tivity fee of $41 per semester (1978-1979) to help defray the
costs to the University.

From 1973 until 1977 a registered religious group named
Cornerstone regularly sought and received permission to
conduct its meetings in University facilities." In 1977, how-

!The University of Missouri at Kansas City (UMEC) is one of four cam-
puses of the University of Missouri, an institution of the State of Missourd.
! Cornerstone is an organization of evangelical Christian students from
various denominational backgrounds. According to an affidavit filed in
1977, “perhaps twenty students . . . participate actively in Cornerstone
and form the backbone of the campus organization,” Affidavit of Florian
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ever, the University informed the group that it could no
longer meet in University buildings. The exclusion was
based on a regulation, adopted by the Board of Curators in
1972, that prohibits the use of University buildings or

grounds “for purposes of religious worship or religious
teaching.”*

Eleven University students, all members of Cornerstone,
brought suit to challenge the regulation in Federal District
Court for the Western District of Missouri* They alleged

Chess (Sept. 28, 1977), quoted in Chess v. Widmar, 480 F. Supp. 807, 811
(WD Mo, 1979). Cornerstone held its on-campus meetings In clasgrooms
and in the student center. These meeting were open to the public and at-
tracted up to 125 students. A typical Corperstone meeting included
prayer, hymns, Bible commentary, and diseussion of religious views and
experiences,

!The pertinent regulations provide ss follows:

“4.0814.0107 No University buildings or grounds (except chapels ss
herein provided) may be used for purposes of religious worship or religious
teaching by either student or nonstudent groups. . . . The general prohi-
bition against use of University buildings and grounds for religious worship
or religious teaching is a polley required, in the opinion of The Board of
Curators, by the Constitution and laws of the State and is not open to any
other eonstruction. No regulations shall be interpreted to forbid the offer-
ing of prayer or other appropriste recognition of religion at public functions
held in University facilities. . , .

“4.0314.0108 Regular chapels established on University grounds may be
used for religious services but not for recurring services of any groups,
Bpecial rules and procedures shall be established for esch chapel by the
Chancellor. It is specifieally directed that no advantage shall be given to
any religious group.”

There is no chapel on the campus of the University of Missouri at Eansas
City. The nearest University ehapel is at the Colombia campus, approxi-
mately 125 miles east of UMKC.

Although the University had routinely spproved Cornerstone meetings
before 1977, the Distrier Court found that University offleials had never
“suthorized & student organization to otilize a University facility for a
meeting when they had full knowledge that the purposes of the meeting
include[d] religious worship or religious tesching.” Chess v. Widmar,
rupra, at 910

1Clerk Vineent, the respondent, and Florian Chesa, the named plaintiff
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that the University's diserimination against religious activity
and discussion violated their rights to free exercise of reli-
gion, equal protection, and freedom of speech under the First
and Fourteenth Amendments to the Constitution of the
United States.

Upon eross motions for summary judgment, the District
Court upheld the challenged regulation. Chess v. Widmar,
480 F. Supp. 807 (WD Mo. 1979). It found the regulation not
only justified, but required, by the Establishment Clause of
the Federal Constitution. Id., at 916. TUnder Tilton v.
Richardson, 408 U. 8. §72 (1971), the court reasoned, the
State could not provide facilities for religious use without giv-
ing prohibited support to an institution of religion. fd., at
915-916. The Distriet Court rejected the argument that the
University couid not discriminate against religious speech on
the basis of ita content. [t found religious speech entitled to
less protection than other types of expression. Id., at 918.

The Court of Appeals for the Eighth Circuit reversed.
Chess v. Widmar, 635 F. 2d 1310 (CAB 1980). Rejecting the
analysis of the District Court, it viewed the University regu-
lation as a content-based diserimination against religious
speech, for which it could find neo compelling justification.
Id., at 1815-1320. The Court held that the Establishment
Clause does not bar a policy of equal access, in which facilities
are aopen to groups and speakers of all kinds. [Id., at 1317
According to the Court of Appeals, the “primary effect” of
such a policy would not be to advance religion, but rather to
further the neutral purpose of developing students’ “‘social
and eultural awareness as well as [their] intellectual curios-
ity."" Id., at 1317 (quoting from the University builetin's
description of the student activities program, reprinted in

in the action in the District Court, were among the students who initiated
the action on October 13, 1977, Named as defendants were the petitioner
Gary Widmar, the Dean of Students at UMEKC, and the University's Board
of Curators.
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id., at 1312, n. 1).
We now affirm.

II

Through its policy of acecommodating their meetings, the
University has created a forum generally open for use by stu-
dent groups. Having done so, the University has assumed
an obligation to justify its discriminations and exelusions
under applicable constitutional nerms.* The Constitution
forbids a State to enforce certain exclusions from a forum
generally open to the publie, even if it was not required to
ereate the forum in the first place. See, e. g., City of Madi-
son Joint School District v. Wisconsin Public Employment

*This Court has recognized that the campus of a public university, at
least for ite students, possesses many of the characteristics of a public
forum. Ses generally, Police Dept. v. Mosley, 408 U. 8. 82 (1972): Cox v.
Louwistona, 379 U. 8. 536 (186b). “The eollege claseroom with ts sur-
rounding environs is peculinrly ‘the merketplece of ideps.'” Hegly v
Jomag, 408 U, S, 169, 180 (1872). Moreover, the capacity of a group or
individual “to participate in the intelleetual give and take of eampus debate
.+ « [would be] limited by denial of aceess to the customary media for com-
municating with the administration, faculty members, and other students,”
Id., at 181-182. 'We therefore have held that students enjoy Firat Amend-
ment rights of speech and associztion on the eampus, and that the “denial
[to particular groups] of use of eampus facilities for meetings and cther ap-
propriate purposes” must ba subjectad to the level of serutiny appropriate
to any form of prior restraint. Jd.. at 181, 184,

At the pame time, however, sur cases have vecopnized that First
Amendment rights must be analyzed “in light of the special characteristics
of the school environment.” Tinker v. Des Moines Independent School
Digfrict, 383 U, B. 508, 606 (1968). We continue to adhere to that viaw.
A university differs in significant respects from public foryms such gs
streats or parks or even municipal thesters, A university's mission is adu-
cption, and decisions of this Cowrt have never denied its authority to im-
pose reasonable regulations compatible with that misslon upon the use of
its eampus and facilities. We have not held, for example, that & campus
must make all of its facilities equally available to students and nonstudents
alike, or that & university must grant free access to all of ita grounds or
buildinga.

omisgion
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Relations Comm'n, 429 U, 8, 167, 175 and n. 8, (1976) (al-
though a State may conduect business in private session,
“where the State has opened a forum for direct citizen in-
volvement,” exclusions bear & heavy burden of justification);
Southeastern Promotions, Ltd. v, Conrad, 420 U. S, 546,
555-669 (1975) (because municipal theater was a public
forum, city could not exclude a production without satisfying
constitutional safeguards applicable to prior restraints).

The University's institutional mission, which it deseribes
as providing a “secular education” to its students, Brief for
Petitioners 44, does not exempt its actions from constitu-
tional scrutiny. With respect to persons entitled to be
there, our cases leave no doubt that the First Amendment
rights of speech and association extend to the campuses of
state universities, See, ¢. g., Healy v. James, 408 U, 8.
169, 180 (1972); Tinker v. Des Moines Independent School
Digtrict, 393 U, 8, 503, 506 (1969); Shelton v. Tucker, 364
U. S, 479, 487 (1960),

Here the University of Missouri has diseriminated against
student groups and speakers based on their desire to use a
generally open forum to engage in religious worship and dis-
cussion, These are forms of speech and association pro-
tected by the First Amendment, See, ¢. g., Heffron v. In-
ternational Soc'y for Krishna Consciousness, Ine., 101 8, Ct.
2669 (1981); Niemotko v. Maryland, 340 U. S. 268 (1951);
Saia v. New York, 334 U, 8. 568 (1948)." In order to justify

‘The dissent argues that “religious worship” is not speech generaily
protected by the “free speech” guarantee of the First Amendment and the
“gqual protection” guarantee of the Fourteenth Amendment. If “religious
worship” were protected “speech,” the dissent reasons, “the Religion
Clauses would be emptied of any independent meaning in elreumstances in
which religious practice took the form of speech.” Dissenting opinion,
post, at 4. This is & novel argument. The dissent does not deny that
speech about religion is speech entitled to the general protections of the
First Amendment. See id., at 2-3 and n. 2. It does not argue that de-
seriptions of religious experiences fail to qualify as “speech.” Nor does it
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discriminatory exclusion from a public forum based on the re-
ligious content of & group’s intended speech, the University
must therefore satisfy the standard of review appropriate to
content-based exclusions. It must show that its regulation is
necessary to serve a compelling state interest and that it is
narrowly drawn to achieve that end. See Carey v. Brown,
447 U, 8. 456, 461, 464—465 (1980)."

repudiste last Term's decision in Heffron v. International Soc’y for
Krighna Consrionsness, Ine,, supra, which assumed that religious appeals
to nonbelievers constituted protected “speech.” Rather, the dissent
seems to attempt a distinction between the kinds of religious speech explie-
itly protected by our cases and a new class of religious “speech act[s],” dis-
senting opinion, at 4, comprising “worship.” There are at least three diffi-
culties with this distinction.

First, the diseent fuils to establish that the distinction has intelligible
content.  There is no indication when “singing hymns, reading seripture,
and teaching biblieal prineiples,” id., at 2, cease to be “singing, teaching,
mdmﬁnf'—uﬂmﬂrfumofw dupitathh‘nhglmwh—
Ject matter—and become unprotected “worship.”

Secand, even if the distinction drew an arguably principled line, it is
highly doubtful that it would lie within the judicial competence to adminis-
ter. Cf Fowler v. Rhode Island, 345 U, 8. 67, 70 (1963). Merely to draw
the distinction would require the university—and ultimately the courts—to
inquire into the significance of words and practices to different religious
fuiths, and in varying circumstances by the same faith. Such inquiries
would tend inevitably to entangle the State with religion in 8 manner for-
bidden by our cases. E.g., Wale v. Tax Commiasion, 397 U. 5. 664, 668
{1870),

Finally, the dissent fails to establish the relevance of the distinetion on
which it seeks to rely. The dissent apparently wishes to preserve the vi-
tality of the Establishment Clause. See dissenting opinion, post, at 4.
But it gives no reason why the Establishment Clause, or any other provi-
sion of the Constitution, would require different treatment for religious
speech designed to win religious converta, see Heffron, supra, than for re-
ligious worship by persons already converted. It is far from clear that the
State gives greater support in the latter case than in the former.

'See also Healy v. James, 408 U. 8. 189, 184 (1972):

“It is to be remembered that the effect of the College's denial of recognition
was @ form of prior restraint, denying to petitioners’ organization the range
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In this case the University claims & compelling interest in
maintaining strict separation of church and State, It derives
this interest from the “Establishment Clauses” of both the
Federal and Missouri Constitutions.

A

The University first argues that it cannot offer its facilities
to religious groups and speakers on the terms available to
other groups without violating the Establishment Clause of
the Constitution of the United States.” We agree that the
interest of the University in complying with ita eonstitutional
obligations may be characterized as compelling. It does not
follow, however, that an “equal access” policy would be in-
compatible with this Court’s Establishment Clause cases,
Those cases hold that a poliey will not offend the Establish-
ment Clause if it can pass a three-pronged test: “First, the
[governmental policy] must have a secular legislative pur-
pose; second, its prineipal or primary effect must be one that
neither advanees nor inhibits religion . . .; finally, the [poliey]
must not foster ‘an excessive government entanglement with
religion.'” Lemon v. Kurtzman, 403 U. 8. 602, 612-613
(1971). Bee Commiliee for Public Education v. Regan, 444
U. 8. 646, 6563 (1980); Roemer v. Maryland FPublic Works
Bd., 426 U, 8. 736, T48 (1976).

In this case two prongs of the test are clearly met. Both
the District Court and the Court of Appeals held that an

of associational activities deseribed above, While a college has a legiti-
mate interest in preventing disruption on the campus, which . . . may jus-
tify such restraint, a heavy burden’ rests on the college to demonstrate the
approprieteness of that action.”

*“Congress shall make no law respecting an establishment of religion,
voa U 8. Comst., Amdt. 1. The Establishment Clause has been made
applicable to the States through the Fourteenth Amendment. Sae Cant-
well v. Connecticw!, 210 U1, 3, 298, 302 (1840}
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open-forum policy, including nondiscrimination against reli-
gious speech,' would have a secular purpose® and would
avoid entanglement with religion." But the District Court
concluded, and the University argues here, that allowing reli-
gious groups to share the limited public forum would have the
“primary effect” of advancing religion.®

"As the dissent emphasizes, the Establishment Clause requires the
State to distinguish between “religious” speech—speech, undertaken or
appraved by the Btate, the primary effect of which is to suppaort an Eetab-
lishment of Religion—and “nonreligions” speech—speech, undertaken or
approved by the State, the primary effect of which i= not to support &n
Establishment of Relipion. This distinerion 18 required by the plain text of
the Constitution. It 1= followed In our cases. E. g., Stome v. Groham,
—— 1], 8, —— (November 17, 1880), The dissent attempts to equata this
distinction with its view of an alleged consticutional difference betwaen re-
ligious “speech” and veligions “worship,” See dissenting opinion, past, at
Sand n, 6, Wae think that the distinction advanced by the dissant lacks 8
foundation in either the Constitution or in our cases, and that it ia judicially
unmanegeahle.

#1t s the avowed purpose of UMKC to provide a forum in which sty-
dents can exchange idess, The University argues that use of the foram
for religicus speech would undermine this secular aim. But by creating &
forum the Univeraity does not thereby endoree or promote any of the par-
tlenlar jdeas gired there, Undoubtedly many views are advoeated in the
forum with which the University desires no association,

Because this case involves s forum already made peneraily available to
student groups, it differs from those cases in which this Court has Invali-
dated statutes permitting school facilities to be uaed for instruction by reli-
gious groups, but wof by othera, Bee, e. g., MeCollum v. Board of Eduoa-
tiom, 833 U. 8. 203 (1848). In those cases the school may appeat to
sponsor the views of the spealer,

"We agree with the Court of Appesls that the University would risk
greater "entanglement” by attempting to enforee its exelusion of “religious
worehip and religlous speech.” Bee Chess v, Widmar, supre, at 1318,
Initinlly, the University would need to determine which words and
activites fall within “religious worship and religious teaching.” This alone
could prove “an imposeible task in an age where many and various beliefs
meet the constititional definition of religion.” O'Hair v. Andrus, 613
F, 2d 831, 938 (CADC 1979) (footnote omitted): see L. Triba, American
Comstitutional Law § 14-16 (1878). There would &lso be & continuing need
to monitor group meetinga to ensure compliance with the rule.

#1n finding that an *squal aceass” policy would have the primary effect
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The University’s argument misconceives the nature of this
ease. The question is not whether the ereation of a religious
forum would violate the Establishment Clause. The Univer-
gity has opened its facilities for use by student groups, and
the question is whether it can now exclude groups because of
the content of their speech. See Healy v. James, 408 U. B.
169 (1972)." In this context we are unpersuaded that the

of advancing religion, the Distriet Court In this case relied primarily on
Tiltom v. Richardeon, 403 U. 8. 672 (1971). In Tilton thia Court upheld
the grant of federal financial ssaistance to sectarian eolleges for sscular
purposes, but circumecribed the terme of the grant to ensure fis constitu-
tionality, Although Ceongress had provided that federally subsidized
buildings could not be used for sectarian or religious worship for 20 years,
the Court considered this restriction insufficient: “If, at the end of 20
years, the building is, for example, converted into a chapel or otherwise
used to promote religious Interests the original federal grant will in part
have the [constitutionally impermissible] effect of advancing religion.”
fd., at 883. From this statement the Distriet Court derived the proposi-
tion that State funds may not be uaed to provide or maintain buildings uaed
by religious orpanizations.

We do not believe that Tilion can be read so broadly. In Tiltow the
Court was concerned that a zectarian institution might convert federally
funded bulldings to religious uses or otherwise atamp them with the im-
primatur of religion. But nothing in Tilfon suggested a limitation on the
State’s capacity to maintain forume equally open to religious and other dia-
cussions, Cases before and after Tifton have acknowledged the right of
religious speakers to use public forums on equeal terms with others. See,
& g., Heffrom v. Infernotional Soc'y for Krishna Consciousness, Ine., 101
3. Ct. 2559 (1881} Sada v. New York, 324 U, 5, 558 (1848),

*This case is different from the cases in which religious groups elaim
that the dendal of facilities not available to other groups deprives them of
their rights under the Free Exercize Clause. See Brandon v, Boord of
Edue., 635 F, 2d 971, 975-978 (CA2 1980), cert. pending, No, 80-1394;
Hunt v, Board of Education, 821 F. Bupp. 1263, 1266 (8D W, Va. 1971).
Here, the University’s forum is alveady available to other groups, and re-
gpondenta’ elaim to tee that forum does not—as tn Bvandon or Hunt—rast
golely on rights claimed under the Free Exercizse Clouse. Respondents’
claim nlao implieates First Amendment righta of speech and association,
and it is on the hases of speech and assoclation rights that we decide the
cape. Aceordingly, we need not fnquire into the extent, if any, to which
Free Exercise interests are infringed by the challenged University regula-
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primary effect of the public forum, cpen to all forms of dis-
course, would be to advance religion.

We are not oblivious to the range of an open forum's likely
effects. It is possible—perhaps even foreseeable—that reli-
gious groups will benefit from access to University facilities.
But this Court has explained that a religious organization's
enjoyment of merely “ineidental” benefits does not violate the
prohibition against the “primary advancement” of religion.
Committee for Public Education v. Nyquist, 413 U. S. 756,
771 (1973); see, ¢. g., Roemer v. Board of Public Works, 426
U. 8. 736 (1978); Hunt v. McNair, 413 U. 8. 734 (1972);
MeGowan v. Maryland, 366 1, 8. 420, 422 (1961).

We are satisfied that any religious benefits of an open
forum at UMKC would be “incidental” within the meaning of
our cases. Two factors are especially relevant,

First, an open forum in a public university does not confer
any imprimatur of State approval on religious sects or prac-
tices. As the Court of Appeals quite aptly stated, sach a pol-
icy “would no more commit the University . . . to religious
goals,” than it is “now committed to the goals of the Students
for a Democratic Society, the Young Socialist Alliance,” or
any other group eligible to use its facilities. Chess v.
Widmar, supra, at 1317.4

tion. Neither de we reach the questions that would arise if State accom-
modation of Free Exercize and Free Speech rights should, in a particnlar
case, conflict with the prohibition of the Establishment Clausa,

" University students are, of course, young adults. They are less im-
preegionable than younger students and should be shle to appreciate that
the University's policy is one of neutrality toward religion. See Tilton v,
fichardean, 402 U. 3. 672, 685686 (1971). The University argues that
the Cormerstone stodents themeelves admitied in affdavits that “[sltn-
dents know that if something i= on campus, then it is a student crganiza-
tion, and they are more likely to feel comfortable attending n meeting.”
Affidavit of Florian Frederick Chesa, Joint Appendix, at 18, 19 (Bept. 29,
1977). In light of the lerge number of groups meeting an campus, how-
ever, we doubt etudenta could draw any reasonable inference of University
support from the mere fact of a campus meeting place. The University's
student handbook slready notes that the University's name will not “be
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Second, the forum is available to a broad elass of non-reli-
gious as well as religious speakers; there are over 100 recog-
nized student groups at UMKC. The provision of benefits to
so broad a spectrum of groups is an important index of secu-
lar effect. See, ¢. g., Wolman v. Walter, 438 U, 5. 228,
240-241 (1977); Committee for Public Education v. Nyquist,
supra, 413 U, 8., at 766, T81-T52 and n. 38 (1973). If the
Establishment Clause barred the extension of general bene-
fits to religious groups, “a church could not be protected by
the police and fire departments, or have ita public sidewalk
kept in repair.” Roemer v, Maryland, 426 U. S. 736, 747
(1976) (plurality opinion); quoted in Committee for Public
Education v, Regan, 444 U. S, 646, 6568, n. 6 (1980).® At
least in the absence of empirical evidence that religious
groups will dominate UMKC's open forum, we agree with the
Court of Appeals that the advancement of religion would not
be the forum’s “primary effect.”

Arguing that the State of Missouri has gone further than
the Federal Constitution in proscribing indirect State sup-
port for religion,” the University claims a compelling interest
in complying with the applicable provisions of the Missouri
Constitation.”

identified in any way with the aims, policies, programs, products, or opin-
ions of any organization of its members.” 1960-1081 UMKC Student
Handbeok, at 25.

*This Court hes similarly rejected “the recurrent argument that all aid

[to parochial schools] is forhidden because aid to one sspect of an institution

freee it to spend ite other rescurces on religions ends.” Hunt v. MeNair,
413 U, S. 734, 742 (1973).

"Seg, & g., American United v, Rogers, 538 S,'W, 2d T11, 720, (Mo.) (en
banc), cert. denied, 423 U. 5 102% (1976} (holding Missourl Constitution
requires strieter separation of church and state than does Federnl Con-
stitution); Haxs¢ v. Hogen, 163 3, W, 2d 09, 613814 (Mo. 1847) (en bane]
(same).

P See Mo. Const. Avt. 1, 86; Art. 1, §T; Art. 8, §8.  In Leutkemeyer v,
Kawfiman, 364 F, Supp. 376 (ED Mo. 1973), aff’d, 418 U. 8. 88 (1974), the
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The Missouri courts have not ruled whether a general pol-
icy of accommodating student groups, applied equally to
those wishing to gather to engage in religions and non-reli-
gious speech, would offend the State Constitution. We need
not, however, determine how the Missouri courts would de-
cide this issue. It is also unnecessary for us to decide
whether, under the Supremacy Clause," a state interest, de-
rived from its own constitution, could ever cutweigh free
gpeech interests protected by the First Amendment. We
limit our holding to the case before us.

On one hand, respondents’ First Amendment rights are en-
titled to special constitutional solicitude. Our cases have re-
guired the most exacting scrutiny in cases in which s State
undertakes to regulate speech on the basis of its content.
See, €. g., Carey v, Brown, 447 U, 8, 455 (1980); Police Dept.
v. Mosley, 408 U, S, 92 (1972). On the other hand, the State
interest asserted here—in achieving greater separation of
church and State than is already ensured under the Estab-
lishment Clause of the Federal Constitution—is limited by
the Free Exercise Clause and in this case by the Free Speech
Clavse as well. In this constitutional context, we are unable
to recognize the State's interest as sufficiently “compelling”
te justify content-based discrimination against respondents’
religious speech.

v

Qur holding in this case in no way undermines the capacity
of the University to establish reasonable time, place, and
manner regulations.” Nor do we question the right of the

District Court found Missouri had & compelling interest in compliance with

51, 8, Const., Art. V1, §2.

"2ee, £ 5., Groymed v. City of Rockford, 408 U, B, 104, 116 (1872).
{“The nature of & place, the pattern of its normal metivitles, dictate the
kinds of regulations to time, plece, and manner that are reasonable.”™),
{quoting Wright, The Constitution on the Campus, Z2 Vand. L. Rev. 1027,

l oMmission
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University to make academic judgments as to how best to al-
locate scarce resources or “to determine for itself on aca- |
demie grounds who may teach, what may be taught, how it
shall be taught, and who may be admitted to study.” Sweezy
v. New Hampshire, 364 U, 8. 234, 263 (1957) (Frankfurter,
J., concurring in the judgment); see Regents of the Univ. of
Cal, v. Bakke, 438 U. S, 265, 312-313 (1978) (opinion of Pow-
ELL, J., announcing the judgment of the Court).® Finally, |
we affirm the continuing validity of cases, e. g., Healy v.
James, 408 U. S. 169, 188-189 (1972), that recognize a Uni-
versity's right to exclude even First Amendment activities
that violate reasonable campus rules or substantially inter-
fere with the opportunity of other students to obtain an
education.

The basis for our decision is narrow. Having created a
forum generally open to student groups, the University seeks
to enforce a content-based exclusion of religious speech. Its
exclugionary policy violates the fundamental principle that a
state regulation of speech should be content-neutral, and the
University is unable to justify this violation under applicable
constitutional standards.

For this reason, the decision of the Court of Appeals is,

Affirmed.

1042 (1989).

®1In his opinion concurring in the judgment, post, at 1, JUSTICE STE-
VENS expresses concern that use of the terms “compelling state interest”
and “publie forum” may “undermine the scademie freedom of public univer-
gitles”. As the text above makes clear, this concern is unjustified. See
wso n. B, ante, at p. 4. Our holding ie limited to the context of a public
forum created by the University itself
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The University of Missguri at Kanssas Clty, a state university, makes its
facilities generally available for the activities of registered student
groups. A registered student religious group that had previously ra-
ceived permission to eonduct its meetings in University facilities was in-
formed that it could no longer do so because of a University regulation
prohibiting the use of University buildings or grounds “for purposes of
religious worship or religious teaching.” Members of the group then
brought auit in Federal Distriet Court, alleging that the regulation vio-
lated, mfer alia, their rights to free exercise of religion and freedom of
spesch under the First Amendment. The Distriet Court upheld the
regulation 8a being not only justified, but required, by the Establish-
ment Clause of the First Amendment. The Court of Appeals reversed,
viewing the regulation as a content-based discrimination against reli-
gious speech, for which it could find no compelling justification, and hold-
ing that the Establishment Clause does not bar a policy of equal aceess,
in which facilities are open to groups and speakers of all land.

Held: The University’s exclusionary poliey violates the fundamental prinel-
ple that a state regulation of speech should be content-neutral,
Pp. 4-13.

ta} Having created a forum generally open for uae by student groups,
the University, in order to justify discriminatory exelusion from such
forum based on the religious content of a group's intended apeech, must
satisfy the standard of review appropriate to content-based exclusions;
i. £., it must show that its regulation is necessary to serve a compelling
state interest and that it is narrowly drawn to achieve that end.
Pp. 4-T.

{b) Although the University's interest in complying with its constitu-
tional obligations under the Establishment Clause may be characterized
as compelling, an “equal access” poliey would not be incompatable with
that Clause. A policy will not offend the Establishment Clause if it can

I
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GARY E. WIDMAR, ET AL., PETITIONERS ».
CLARK VINCENT ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE EIGHTH CIRCUIT

[December 8, 1981]

JusTicE PowEeLL delivered the opinion of the eourt.

This case presents the question whether a state university,
which makes its facilities generally available for the activities
of registered student groups, may close its facilities to a reg-
istered student group desiring to use the facilities for reli-
gious worship and religious discussion.

1

It is the stated policy of the University of Missouri at Kan-
sas City' to encourage the activities of student organiza-
tions. The University officially recognizes over 100 student
groups. It routinely provides University facilities for the
meetings of registered organizations. Students pay an ae-
tivity fee of $41 per semester (1978-1979) to help defray the
costs to the University.

From 1973 until 1977 a registered religious group named
Cornerstone regularly sought and received permission to
conduct its meetings in University facilities.* In 1977, how-

"The University of Missouri at Kansas City (UMKC) is one of four cam-
puees of the University of Missouri, an institution of the State of Missouri.
! Corneratone {8 an organization of evangelical Christian students from
various dencminational backgrounds. According to an affidavic filed in
1977, “perhaps twenty students . . . participate actively in Cornerstone
and form the backbone of the campus organization.” Affidavit of Florian



A0-688—0PINIGN
WIDMAR v. VINCENT 3

that the University’s discrimination against religious activity
and discussion violated their rights to free exercise of reli-
gion, equal protection, and freedom of speech under the First
and Fourteenth Amendments to the Conetitution of the
United States,

Upon cross motions for summary judgment, the District
Court upheld the challenged regulation. Chess v. Widmar,
480 F. Supp. 907 (WD Mo. 1879). It found the regulation not
only justified, but required, by the Establishment Clause of
the Federal Constitution. Id., at 916, Under Tilton v.
Richardson, 408 U, 8. 672 (1971), the court reasoned, the
State could not provide facilities for religious use without giv-
ing prohibited support to an ingtitution of religion. Id., at
915-916. The District Court rejected the argument that the
University could not discriminate againet religious speech on
the basis of its content. It found religious speech entitled to
less protection than other types of expression. [d., at 918,

The Court of Appeals for the Eighth Circuit reversed.
Chess v. Widmar, 685 F. 2d 1310 (CAS 1980). Rejecting the
analysis of the District Court, it viewed the University regu-
lation as a content-based diserimination against religious
speech, for which it could find no compelling justification.
Id., at 1315-1320, The Court held that the Establishment
Clause does not bar a policy of equal access, in which facilities
are open to groups and speakers of all kinds. Id., at 1317,
According to the Court of Appeals, the “primary effect” of
such a poliey would not be to advance religion, but rather to
further the neutral purpose of developing students’ “‘social
and cultural awareness as well as [their] intellectual curios-
ity.'” Id., at 1317 (quoting from the University builetin's

in the action in the Distrier Court, were among the students who initiated
the action on October 13, 1977. Named as defendants were the petitionsr
Gary Widmar, the Dean of Students st UMKC, and the University's Board
of Curators.
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son Joint School District v. Wisconsin Public Employment
Relations Comm'n, 429 U. 8. 167, 175 and n. 8. (1976) (al-
though a State may conduct business in private session,
“where the State has opened a forum for direct citizen in-
volvement,” exclusions bear a heavy burden of justification);
Southeastern Promotions, Lid. v. Conrad, 420 . S. 546,
666668 (1975) (because municipal theater was a public
forum, city could not exclude & production without satisfying
constitutional safeguards applicable to prior restraints).

The University’s institutional mission, which it describes
as providing a “secular education” to its students, Brief for
Petitioners 44, does not exempt its actions from constitu-
tional scrutiny. With respect to persons entitled to be
there, our cases leave no doubt that the First Amendment
rights of speech and association extend to the campuses of
state universities. See, e. g., Healy v. James, 408 U. S.
169, 180 (1972); Tinker v. Des Moines Independent School
District, 398 U. 8. 508, 506 (1969); Shelton v. Tucker, 364
U. 8. 479, 487 (1960).

Here the University of Missouri has diseriminated against
student groups and speakers based on their desire to use a
generally open forum to engage in religious worship and dis-
cussion. These are forms of speech and association pro-
tected by the First Amendment. See, e. g., Heffron v. In-
ternational Soc'y for Krishna Consciousness, Inc., 101 8. Ct.
25569 (1981); Niemotko v. Maryland, 340 U, 5, 268 (1951);
Saia v. New York, 334 U, S. 558 (1948)." 1In order to justify

"The dissent argues that “religious worship” is not speech generally
protected by the “free speech” guarantee of the First Amendment and the
“aquel protection” guarantee of the Fourteenth Amendment. [f “religious
worship” were proiected “speech,” the dissent reasons, “the Religion
Clzuses would be emptied of any independent meaning in eircumstances in
which religions practice took the form of speech.” Disgenting opinion,
post, at 4. This is a novel argument, The dissent does not deny that
spesch abowut religion is speech entitled to the general protections of the
First Amendment. BSee id., st 28 and n. 2. It does not argue that de-
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In this case the University claims a compelling interest in
maintaining strict separation of church and State. It derives
this interest from the “Establishment Clauses” of both the
Federal and Missouri Constitutions.

A

The University first argues that it cannot offer its facilities
to religious groups and speakers on the terms available to
other groups without violating the Establishment Clause of
the Constitution of the United States." We agree that the
interest of the University in complying with its constitutional
obligations may be characterized as compelling. It does not
follow, however, that an “equal access” policy would be in-
compatible with this Court's Establishment Clause cases.
Those cases hold that a policy will not offend the Establish-
ment Clause if It can pass a three-pronged test: “First, the
[governmental policy] must have a secular legislative pur-
pose; second, its principal or primary effect must be one that
neither advances nor inhibits religion . . .; finally, the [policy]
must not foster ‘an excessive government entanglement with
religion.'" Lemon v. Kurtzman, 403 U. 8. 602, 612-613
(1971). See Commiliee for Public Education v. Regan, 444
U. 8. 646, 6563 (1980); Roemer v. Maryland Public Works
Bd., 426 U. 8. 736, T48 (1976).

In this case two prongs of the test are clearly met. Both
the District Court and the Court of Appeals held that an
open-forum poliey, including nondiserimination against reli-
gious speech,” would have a secular purpose” and would

mate interest in preventing disruption on the campus, which . . . may jue-
tify sueh restraint, a ‘heavy burden' rests on the college to demonstrate the
appropriateness of that action.”

"“Congresa shall make no law respecting an establishment of religion.
.. U 8. Const.,, Amdt. 1. The Establishment Clause has bean made
applicable to the States through the Fourteenth Amendment. See Cant-
iell v. Connecticut, 310 U. 8. 208, 303 (1840).

*Ar the dissent emphasizes, the Establishment Clause requires the
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The University's argument misconceives the nature of this
case. The question is not whether the creation of a religious
forurn would violate the Establishment Clause. The Univer-
sity has opened its facilities for use by student groups, and
the guestion is whether it can now exclude groups because of
the content of their speech. See Healy v. James, 408 U, 8.
169 (1972)." In thiz context we are unpersuaded that the

Tiltom v. Richarison, 408 U. 8. 672 (1871). In Tilten this Court upheld
the grant of federal financial assistance to sectarian colleges for secular
purposes, bat circumseribed the terme of the grant to ensure its constity-
tionality. Although Congress had provided thet federally subsidized
buildings could nat be used for sectarian ar religlous worship for 20 yeara,
the Cogurt comsidered this restriction insufficient: “If, at the end of 20
venrs, the building is, for example, converted into & chapel or otherwise
used to promate religious interests the original federal grant will in part
have the [constitutionally {mpermissible] effect of advancing religion.”
Id., at 688, From this statement the Distriet Court derived the proposi-
tion that State funds may not be ueed to provide or meintain buildings used
by religlons organizations.

We do not believe that Tiilown can be read sc broadly. In Tilion the
Court was concerned that & sectarian institution might convert federally
funded buildings to veligious useés or otherwise stamp them with the im-
primatur of religion, But nothing in Tillon suggested a limitation an the
State's capacity to maintain forums equally open to refigious and other dis-
cussione, Casee before and after Tilton have aclmowledged the right of
religions speakers to nze public forvme on equel terms with others, See,
. g.. Heffron v. International Soe'y for Krishna Coneciousness, Ine., 101
8. Ct. 2558 (1881); Saia v. New York, 334 U. 5. 568 (1948).

® This cage is different from the cases in which religiotis groups claim
that the denial of facilites not available to other groups deprives them of
their rights under the Free Exercice Clause. See Brondon v, Board of
Edue., 635 F. 2d 871, #75-876 (CA2 1980), cert. pending, Mo, 50-1386;
Hunt v, Bogrd of Education, 321 F, Supp, 1262, 1266 (3D W, Va. 1871,
Here, the University's forum is already available to other groups, and re-
spontdents’ claim to use that farum does not—as in Brandon or Huni—rest
solely on mghts claimed under the Free Exercise Clanse. Respondents’
olaim glsg implicates First Amendment rights of speech and asspeiation,
gnd it is on the hases of speech and association rights that we decide the
case, Aceordingly, we need not inquire inte the extent, if any, to which
Free Exercise interssts are infringed by the challenged University regula-
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Second, the forum is available to 2 broad class of non-reli-
gious as well as religious speakers; there are over 100 recog-
nized student groups at UMKC. The provision of benefits to
80 broad a spectrum of groups is an important index of secu-
lar effect. See, e. g., Wolman v. Walter, 433 U, 8. 229,
240-241 (1977); Commiittee for Public Education v. Nyquist,
supra, 413 U. 8., at 766, 781-T82 and n. 38 (1973). If the
Establishment Clause barred the extension of general bene-
fits to religious groups, “a church could not be protected by
the police and fire departments, or have ite public sidewalk
kept in repair.” Roemer v. Maryland, 426 U. 8. 736, 747
(1976) (plurality opinion); quoted in Committee for Public
Education v. Regan, 444 U. 8. 646, 668, n. 6 (1980).* At
least in the absence of empirical evidence that religious
groups will dominate UMKC's open forum, we agree with the
Court of Appeals that the advancement of religion would not
be the forum's “primary effect.”

B

Arguing that the State of Missouri has gone further than
the Federal Constitution in proscribing indirect State sup-
port for religion,” the University claims a compelling interest
in complying with the applicable provisions of the Missouri
Constitution."”

identified in any way with the aims, policies, programs, products, or opin-
iona of any organization of its members.” 1980-19%1 UMEC Student
Handboolk, at 25,

® This Cotrt has similarly rejected “the recurrant argument that all aid
[to parochial schools] is forbidden because aid to one aspect of an institution
frees it o spend its other resources on religious enda.” Hunt v. MeNair,
413 U. 8. 734, 743 (1973).

" Zee, g g,, American U'nited v, Rogers, 538 3.W, 24 711, 720, (Mo.) (en
bane), cert. denied, 428 1. 3. 1029 (1976) tholding Missouri Constitution
requires stricter separation of church and state than does Federal Con-
stitution); Harfat v. Hogen, 163 5.W. 2d 608, 613-614 (Mo. 1847) (en bane}
{zama),

“5ee Mo, Const, Art. 1, §6; Avt. 1, §7; Art. 8, 8. In Lustkemeyer v,
Eosyfmonn, 364 F. Supp. 376 (ED Mo. 1973), aff’'d, 419 U1 8. BA8 (1974),
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University to make academic judgments as to how best to al-
locate scarce resources or “to determine for itself on aca-
demic grounds who may teach, what may be taught, how it
shall be taught, and who may be admitted to study.” Sweezy
v. New Hampshire, 354 U. 5, 234, 263 (1957) (Frankfurter,
J., concurring in the judgment); see Regents of the Univ. of
Cal. v. Bakke, 438 U. 8. 265, 312-313 (1978) (opinion of Pow-
ELL, J., announcing the judgment of the Court).® Finally,
we affirm the continuing validity of cases, ¢. g., Healy v.
James, 408 U. 5. 169, 188-189 (1972), that recognize a Uni-
versity’s right to exclude even First Amendment activities
that violate reasonable campus rules or substantially inter-
fere with the opportunity of other students to obtain an
education.

The basis for our decision iz narrow. Having created a
forum generally open to student groups, the University seeks
to enforce & content-based exclusion of religious speech. Its
exclusionary policy violates the fundamental principle that a
state regulation of speech should be content-neutral, and the
University is unable to justify this violation under applicable
constitutional standards.

For this reason, the decision of the Court of Appeals is,

Affirmed,

1042 (15699,

®In his opinion conetrring in the judgment, pest, at 1, JUSTICE STE-
VENS expresses concern that use of tha terms “compelling state interast™
end “public forum” may “undermine the academic freedom of public univer-
sities”. As the text above malkes clear, this concern iz unjustified. See
also n. b, ante, at p. 4. Our holding i limited to the context of a public
forum created by the University itself.
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This c¢ase presents the question whether a state

university, which makes its facilities avalilable for the
activities of all other registered student groups, may
close its facilities to a registered student group bhased .

;gffz::;::z:lhs wae- fﬁs_)ﬁn¢¢xﬁﬂﬁuﬁaajﬁﬂ*—-
'!&religiuus worship and religious

discussion.

It is the stated policy of the University of Missouri

at Kansas Cityl to encourage the activities of student
organizations, The University officially recognizes over

90 student groups. It routinely provides University

lrhe University of Missouri at Kansas City (UMKC)
is one of four campuses of the University of Missouri, an
institution of the State of Missouri,



facilities for the meetings of registered organizations.
Students pay an activity fee of $41 per semester (1978-
1979) to help defray the costs to the University.

From 1973 until 1977 a registered religious group

named Cornerstone regularly sought and received permission

# In

to conduct its meetings in University facilities.
1977, bowever, the University Informed the group that it
could no longer meet in University bulldings. The

exclusion was based on a regulation, adopted by the Board

of Curators in 1972, that prohibits the use of University

buildings or grounds "for purposes o}raliglﬂus worship or

religious teaching.'3

Zeornerstone  is  an organization of evangelical
Christian students from different denominational
backgrounds. According to an affidavit filed in 1977,
"perhaps twenty students ... participate actively in
Cornerstone and form the backbone of the campus
organization." Affidavit of PFlorian Frederick Chess,
Sept. 29., 1977, guoted in Chess v. Widmar, 480 F. Supp.
907, 911 (W.D. Mo. 1979). Prior to their termination by
the University, on-, campus meetings were held in
classrooms and in the éiuﬂent Center., Open to the public,
they sometimes attracted up to 125 students. It is not
disputed that a typical Cornerstone meeting in University
facilities would include the offereing of prayer, the
singing of hymns, the sharing of personal religlous views,
and commentary on the Bible.

3he pertinent regulations provide as follows:

4.0314.0107 No University buildings or grounds
(except chapels as herein provided) may be used
for purposes of religious worship of religious
teaching by either student or nonstudent groups
«ess The general prohibition against use of
Footnote continued on next page.



Eleven students at the University, &all members of

Cornerstone, prought suit to challenge the regulation in
‘&r e Loers fern D,y trict ﬁ
9/: fiepo

'y the Eed-erél Qistrict §our They alleged that the
- -

v hﬁniuersity's discrimination against religious activity and
discussion violated their rights to free exercise of
religion, to equal protection, and to freedom of speech

under the First and Fourteenth Amendments to the

University buildings and grounds for religious
worshlp or religious teaching 1is a policy
required, in the opinion of The Board of
Curators, by the Constitution and laws of the
State and is not open to any other construction.
Mo regulations shall be interpreted to forbid
the offering of prayer or other appropriate
recognition of religion at public functions held
in University facilities....

4,0314.0108 Regular chapels established on
University grounds may be used for religious
services but not for recurring services of any
groups. Special rules and procedures shall be
established for each chapel by the Chancellor.
It is specifically directed that no advantage
shall be given to any religious group."

In spite of the regulation's reference to chapels,
there is no chapel on the campus of the University of
Missouri at Kansas City. The nearest University chapel is
at the Columbia campus, approximately 125 miles east of
UMEC. :

Before 1977 University officials had not been aware
of the religious <character of the activities at
Cornerstone meetings. The District Court found that
University officials had never "authorized a student

e pm e m e d e ke d M 4 == - T B o B B AW E ) —— " . -



Constitution of the United States.

Upon cross motions for summary judgment, the fistrict
‘@:;urt upheld the challenged requlation. Chess v. Widmar,
-

480 F. Supp. 907 (W.D. Mo. 1979). It found the regulation

not only justified, but required, by the Establishment

Clause of the federal constitution. Id. at 916. Under

Tilten v. Richardeon, 403 U.S5. 672 (1972), the €ourt

reasoned, the State could not provide facilities for
religious use without giving prohibited support to an
institution of religion. Thei?istrict Eburt rejected the
argument that the University could not discriminate
against religious speech on the basis of its content. It
found religious speech entitled to less protection than
other types of expression. Id. at 918.

for Mo Ecghlb Copescdd

The Court of Appeals reversed., Chess v. Widmar, 635

~~
F.2d 1310 (CA 8 1980). Rejecting the analysis of the
S

Bistrict 6burt, it viewed the University regulation as a
- =



and speakers of all kinds. According to the Eourt of

-
=

ﬂppeals, the "primary effect" of such a policy would not

-

be to advance religion, but rather to further the neutral
purpose of developing students' ‘'"social and cultural
awareness as well as [their] intellectual curiosity." Id.

at 1317.

Essentially for the reasons stated by the court of

3 .7
W ).pu 9 appeals, we now affirm.
e o

,-5[415" 5

;f”ww‘q Through its policy of accommodating the meetings of
M registered student groups, the University has created for

Wb‘i ts students a quasi-public forum. See Pglice Dept. v.
%p{ Moseley, 408 U.S. 92 (1972); Cox v. Louisiana, 379 U.S.

y Sl -
5,;!’ 536 {1965); see also Hague v. CIO, 307 U.S. 496 (1939).°

5The concept of a "publiec forum" rests on the

.

recognition, first expressed in Hagque v. CI0O, 307 U.S.

W 496, 515 (1939), that
M Wherever the title of streets and parks may
ﬂﬂvh’ rest, they have immemorially been held in trust
Lﬁ . for the use of the public and time out of mind,
kﬂ”’ﬂf have been used for purposes of assembly,

communicating thoughts between citizens, and

discussing public gquestions. Such use of the
streets and public places has from ancient

times, been a part of the ©privileges,
immunities, rights, and liberties of citizens.

Footnote continued on next page.
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The University may have assumed voluntarily the function

6

of providing rooms for student meetings. But, by doing

Such centers for discourse are nmxly affected with
First Amendment concerns of the highest order. {TJU]nder
the Egual Protection Clause, not to mention the PFirst
Amendment itself, government may not grant the use of a
public forum to people whose views it finds acceptable,
but deny use to those wishing to express less favored or
more controversial views. And it may not select which
—issues are worth debating in public facilities."™ Police
Department v. Moseley, 408 U.,S. 92, 96 (1972). "It Is
characteristic of a "pure” public forum that it is egually
open to all members of the public. "Once a forum is opened
up to assembly or speaking by some groups, government may
t prohibit others from assembling or speaking on the
basis of what they have to say." 1Id.

campus of a public university possesses many of
the characteristic elements of a public forum,. "The
college classroom, with 1its surrounding environs, is
peculiarly 'the marketplace of ideas,'" Healy v. James,
408 v.s. 169, 180 (1972). Moreover, the capacity of a
group or individual "to participate in the intellectual
give and take of campus debate ... [would be] limited by
denial of access to the customary media for communicating
with the administration, faculty members, and other
students.” 1Id. at 181-182. We have therefore held that
students enjoy First Amendment rights of speech and
association on the campus, and that the "denial of use of
campus facilities for meetings and other appropriate
purposes”™ must be subjected to the level of scrutiny
appropriate to any form of prior restraint., Id. at 181,
184; cf. Southeastern Promotions, Ltd. v. Conrad, 420 U.S.

546, 558 tigfgid::niag. of cess to mupicipal theate
majntained “ &s pPupl E%‘:&v}:l.:um,, c:ansi_titu\'gf P e ;igi

re traint“\ggﬁ/ ieTefore ‘bears "heavy presumption against
its\ constitutional validity") (citations omitted|~

" On the other hand, our cases have never denied a
university's capacity to impose regulations required to
preserve the tranguility that its mission reguires. We
have not held, for example, that a campus must make all of
its facilities equally available to students and non-
students alike, or that a university must grant free
access to all of its grounds or all of its buildings.
First Amendment rights must always be applied "in light of
the special characteristics of the ... environment in the
particular place.”" Tinker wv. Des Moines Independent
School Digtrict, 393 U.5. 503, 506 (1969}.

E"I'lt'ne: University's obligations may well be different
for its grounds and its buildings, "The nature of a
place, 'the pattern of its normal activities, dictate the
kinds of regulations to time, place, and manner that are
reasonable.'"™ Grayned v. City of Rockford, 4 U.S5. 104,
116 (1972). It is settled, however, that the ngtitution
may bar the State from enforcing exclusions from a public

Footnote continued on next page.




50, it undertook an obligation te justify its
discriminations and exclusions under applicable
constitutional norms. The Univeristy's institutional
mission, which it describes as providing a "secular
education" to its students, Brief at 44, does not exempt
its actions from constitutional scrutiny. Our cases leave
no doubt that the First Amendment rights of speech and
association ceach fj:ﬂ university campuses with
undiminished force. Healy v. James, 408 U.S. 169, 180

{1972} see Tinker v. Des Moines Independent School

District, 393 v.S. 503, 506 (196%); Shelton v. Tucker, 364

U.5. 479, 487 (1960).

Here the Univeristy of Missouri has sought to

discriminate against groups and speakers based on their

desire to engage in religious worship and discussion.

forum that it has created, even though it was not required
to create the forum in the first place. BSee City of
Madision Joint School District v. Wisconsin PutlIc
Employment Relatlions Comm'n, 429 U.S. 167, 175 & n.8.
(1976) {although State could conduct business in private
session, "where the State has opened a forum for direct
citizen involvement," exclusions bear a heavy burden of
justification); cf. Southeastern Promotions, Ltd. v.
Conrad, supra (having established municipal theater as a
public forum, city could not exclude production t
without satisfying constitutional safeguards applicable to
prior restraints).
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These are forms of speech and association protected by the
First Amendment. See, €.9., Saia v. New York, 334 U.S.
—,

558 (1948); WNiemotko v. Maryland, 340 U.S, 268 (1951);

NAACP v. Alabama, 3537 U.S5. 449, 460-461 (1958); Heffron v.

International Soc¢'y for Erishna Consciousness, Inc., 101

5. Ct. 2559, 2563 ({19Bl). Thus, in order to justify
discriminat%gﬂfexclusion from a public forum based on the
religiocus content of a group's intended s=peech, the
Univerasity weu&duﬂneid—ﬂba& satisfy the t?: gstandard of

review appropriate to content-based exclusions, It would

need to show that its regulation was necesgsary to serve a
compelling State interest and that it was narrowly

“aitered to achieve that end. See Carey v. Brown, 447 1.5,

455, 465 (1980); see also Bchenck w. United States, 249

U.8. 47 (1919).7
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In this case the University claims a compelling

interest in maintaining strict separation of church and
-3

State. It perperte—bs0 deriveﬂ this interest from the

"Establishment Clauses" of both the f%daral and Missouri

-
-

Ennstitutinns‘

-
-

A.

The University argues that it could not open its
facilities to religious groups and speakers, on the same
terms EZEt they are open to all other registered student
groups, without violating the Establishment Clause of the
Constitution of the United sStates.® we # that the
University does have a compelling interest in complying
with its constitutional obligations. But we disagree with
its conclusion that an "equal access" policy could not
satisfy the standard developed in this Court's

Establishment Clause cases. See, e.g9., Walz v. Tax

- e—

Comm'n, 397 U.5. 664, 674 (1%70); Lemon v. Kurtzman, 403

U.s., 602, 612-613 (1971); Committee for Publlic Education

E‘Cangress shall make no law respecting an
establishment of religion...." U. 8. Const., Amdt. 1. The
Establishment Clause #e®™ been made applicable to the
States through the Fourteenth Amendment. Cantwell wv.
Connecticut, 310 U.S. 296, 303 (1940).
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v. Nyquist, 413 U.S. 756, 773 (1973). Those cases make
clear that a policy will not offend the Establishment
Clause if it can pass a three-pronged test: "First, the
[governmental policy] must have a secular legislative
purpose; second, its principal or primary effect must be
one that neither advances nor inhibits religion ##*+%;
finally, the [policy] must not foster 'an excessive
government entanglement with religion." Lemon V.

Kurtzman, supra, 403 at 612-6113.

- In this case two prongs of the test are“& ;'
M -ﬁu&-f‘

W problemabic. Both the district court and the court of
wi

M . appeals h:ae held that a policy of nondiscrimination ?
W

. ,j 3 ?jm’lf 9 }

ot against religious speech would have a purpose” and '

( TM dee

would avoid entanglement 1nwil:h / rellgmn. But the

M Vll./ ﬁ ¥z \cetlevant Some aroupds waght
"EF ust e ""“‘"‘"‘ to tu;ﬁuq,l. .dr

;:;’f/ ¢ T cthyea® MH""' /
M gThe\m:pcse would be to |prov a forum in &M%
e

which ideas can bs exchanged freely., / The rpose is
when the public forum has been created in a public
V‘f/ hall, see City of Madison Joint School District v.

M/ Wisconsin Employment Relations Comm'n, supra; Southeastern

Promotions, Ltd. v. Conrad, supra, as when It Lnvolves the
streets or the parks, see Mosely v. Police Department,

W su%r:a; Hagque v. CIO, supra. 18 case is therefore very
< ferent from those in whic

this Court has struck down

M' statutes permitting school [facilities to be used for
W instruction by religious, byt not by other, groups.
Qe McCollum v. Board of Educatipn, 333 U.S. 203 (1948).
M , 1s settled that the Establishment Clause ﬂossa not -raguirey,
but tually fofbids, State has§%_ toward religuin
Zorach v Clauson, 3 0.8, ° 195
M’;{-l-—'“ Footnote(s) 10 will pear on following pages.
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district court concluded, and the University argues here,
that allowing religious groups to share the limited public
forum would have the ‘"primary effect" of advancing

religian.ll

10ye agree with the Js%p:t of peals that the
University would risk ater "efitagnglement® by
attempting to enforce an exclusion of "religious worship
and religious speech." See Chess v, Widmar, sugra; 635
F.2d at 1318. 1In order to éxclude religious speech and
religious worship, the University would first need to
determine which words and_ activites fall within the
proscription. At least one Gourt of Mppeals has concluded
that this would be "an imp®ssible ta@sk in an age where
many and various beliefs meet the constitutional
definition of religion." O'hair v. Andrus, 613 F.24 931,
937 (1979) (footnote omitted); see L, Tribe, American
Constitutional Law § 14-6 (1978); cf. Fowler v, Rhode
Island, 345 U.S. 67, 70 (1953)g(™ =
the eeurt=—to—say—that what is a retigtous practice or
i i8- 2ot raligioca--ender- the Tirst
in the competence of court under our
constitutional scheme to approve, disapprove, classify,
regulate, or in any manner control sermons delivered at
religious meeting.").) Even if it could define religion,
see Note, Toward a nstitutional Definition of Religion,
91 Harv. L. Rev. 1056 (1078), the University woul en
need to monitor group meetings in order to enforce
adherence to its stated policy. It has been argued
powerfully that the attempt to administer "such a test
would impermissibly entangle government and religion."
O'hair v. Andrus, Supra, 613 F.2d at 937, See Walz v. Tax
Comm'n, 397 U.S. ; B674-676 (1970) (tax exemption for
churches permissible in part because elimination of
exemption would require more extensive government
entanglement) .

111n finding that an "egual access"™ policy would

have the primary effect of advancing religion, the
istrict %urt relied primarily on the decision of this
ourt in Tilton v. Richardson, 403 U.S. 672 (1971). In
Tilton this Court upheld the provision of federal
financial assistance to sectarian colleges. But it
emphasized that the funds must be used for secular
purposes. Congress had provided that federally subsidized
buildings must not be used for sectarian or religious
worship for a period of 20 years. This Court found this
restriction to be insufficient. We held that "If, at the
end of 20 years, the bullding is, for example, converted
into a chapel or otherwise used to promote religious uses,
the original federal grant uitl in part bhave the

[constitutionally impermissiblefeffect of advancing
Footnote continued 'on next page.
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The University's argument misconceives the nature of
this case. This is not a case in which a religiocus group
seeks special privileges in order better to practice its

faith.l2 It is, rather, a case in which the University

has created a forum open to student groups of all other

/ religion."™ From this statement the Eistrict Gourt derived
the proposition that State funds “may not *be used to
provide buildings for use by religious organizations.

We do not believe that Tilton can be read so broadly.
In Tilton the Court had worried that a sectarian
instItution might actually convert federally funded
buildings or otherwise stamp them with the imprimatur of
religion. But nothing in Tilton suggested a limitation on
the State's capacity to maintain forums equally open to
religious and other discussion. It cannot be held to
reverse longstanding decisions holding that religious
speakers are constitutionally entitled to egqual access to
parke and other facilities that have "immemorially been
held in trust for use by the public and have been used for
purposes of assembly, communicating thoughts between
citizens, and discussing public questions.™ Heffron, v.
International Soc¢'y for Krishna Consciousness, Inc., 101
8, Ct, 2559, mﬁmn, guoting Hague v. €16, 307 U.S.
496, 515 (1939). There may sometimes be differences
between the exclusionary regulations permissible in a
building and those permitted in a park. But restrictions
based on the nature of the public forum have traditionally
rested on "the State's interest in protecting the safety
and convenience of persons using a public forum," Heffron
supra, 101 S. Ct. at 2565, not on any interest i
censoring the content of what is said, see Carey, supra,
447 U.5. at 470.

120¢, Brandon v. Board of Educ., 635 F.2d 971 (CA2
1980); Hunt v. Board of Educatlon, 321 F. Supp. 1263 (SD
W. Va. 1971). It 1s because this case presents no such
iesue that we have not couched our discussion in terms of
respondents' rights under the "Free Exercise" clause. We
agree with the petitioners' argument that the policies of
the "Free Exercise" clause and the "Establishment Clause"
may sometimes be in tension, seeqAbington School District

Schempp, 373 U.S. 203, 22 0
o and that resolution/ of the tension requires A
sensitivit to the interest that both are aimed to
protect. Ef. Wisconsln wv. Xoder, 406 U.S5. 285, 240-241 ,}
(1972) (White, J. concurrjng) (when it is essential to ‘g \p

protect free exercise v
otherwise neutral progr

, no forbidden establishment can
exi.stjg But we do not

iew this as such a caaa- o{, ‘i\ (¢
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kinds, and must therefore justify its content-based
exclusion of certain forms of religiocus speech, As held

by the court of appeals, an "equal access"

—

- o

policy would [not] have the primary effect of
advancing religion. Rather, it would have the
primary effect of advancing the University's
admitted secular purpose~-to develop students'
'social and cultural awareness as well as their
intellectual curiosity.' It would simply permit
students to put their religious ideas and
practices in competition with the ideas and
practices of other groups, religious or secular.

635 F.2d at 131'?.CﬁIt is possible--perhaps even
foreseeable--that religious groups would benefit from an

open forum policy. But this Court has held that a
religious organization's enjoyment of merely incidental
benefits will not wviolate the prohibition against the

"primary advancement" of religion. B5ee Roemer v. Board of

Public wWorks, 426 U,S. 736 llgTﬁ}%iéﬂtE’TUHﬂ*ﬂg‘Uf'FfTTﬂtE

13 e e—bE T ] i !

‘specifticeity—reiigieovs—activitylddy Hunt v, McNair, 413

U.5. 734 (1972) (state _may _give—econstruoctiom—gramts—to
e T . buildd - —r

religdaus warship): ud!dcf;uwan v. Maryland, 366 U.S. 420,

422 (1961) (uphotding the validity of Sunday crosimg—taws,



laws] 18 to provide a unifao

c¢itizens; the fact that "": oF: E sunday,
partieuiar wiT pics gl ;
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P /c:’"'" b
In all qf these cases religious institutions appear L+
oh . - ) a
’ wa;ave benef{ted [pdireetiy "from the Gtate licigs‘g"fw

upheld by this \Court., But indirect benefits di

F

Ilr«*:n::-m-:titm:ia.- "primary effects," weighed in comparison with ‘,lﬂ)ﬁ

the legitimate objectives that the cha%ged policiles \l"‘

s,
were enacted to l\achieve, Perha equally important, “"r

' ¥
N & nothing in the policies st d the imprimatur of state fe w"

33" G..,_r e 2 Wt
oS \\'@'} "

A approval on a religioys sect or its bellefs. 1In this case {39\ \'
L 2 d-b s
f\F ., petitioners argue-that \the effect of permitting religious
¥ g W
"

\53 ~. “/{tgmqu to sgflare a publid forum would be to imply state
& -

LY Loue \ﬂu.{ :Ll"ifrwfn-..“'
G - approydl of religious actiwity. Phis x' unpersuasive.
LY

(@I\‘ Xgain we agree with the conhclusion of the court of
v
@\ WY appeals. Such a policy "would\no more commit the
v =
( "
W, . University to religious goals," id. at \N317, than it is

now committed to the goals of the Students for a~Remocratc
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Society, the Young Socialist Alliance, or any other group

eligible to use its fnrum.l3

B.

He 5 faln 7

Arguing that Missouri has gone further than the
federal constitution in proscribing indirect State support
for religion, the University also claims a compelling
interest in complying with the applicable provision of the

14

State constitution. See Leutkemeyer v, Kaufman, 364 F.

131¢ should not be overlooked that University

£h4£ ? = students are young adults. They may be legs
PY and impressionable than students in primary school and even in
| Mf"’ high school, and better able to comprehend that BSHtate
)ﬁﬁﬁﬁq neutrality to religion is precisely that. B8Se V.
s Bpard, . ; Note, The

f&‘$ Rights of B ous Groups Under the First
v Amendmen Hold Religius Meetings on the Public

“.),7 Uniyersity Campus, 33 Rutgers L. Rev., 1008, 1052 (1981)
! d

/w-f// 47he constitution of the State of Missouri prdm@

\

in pertinent part:

That no person c¢an be compelled to erect,
support, or attend any place of worship, or to
maintain or support any priest, minister,
preacher or teacher of any sect, church, creed
or denomination of religion....

That no money shall ever be taken from the
public treasury, directly or indirectly, in aid

of any priest, preacher, minister, or teacher
thereof....

Neither the general assembly, nor any county,
city, town, township, schol district or other
municipal corporation, shall ever make any
apropriation or pay from any public fund
whatever, anything in aid of any religious
¢reed, church or sectarian purpose...; nor shall
any grant or donation of personal property or
real property ever be made by the state, or any
county, city, town, ar wother municipal
corporation, for any religicus creed, church, or
Footnote continued on next page.
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Supp. 376 (E.D. Mo. 1973), aff'd, 419 U.S5. 88 (1974).
The Missouri courts have apparently not ruled whether
a general policy of accommodating student groups, applied
equally to those wishing to gather to engage in religious
and non-religious speech, would offend the State
v éonatitutinn. Nonetheless, we find it unnecessary toc our
decision to make any determination of Missouri law. Nor
do we find it necessary to decide whether a State
interest, derived from its own constitution, could ever,
under the Supremacy c1au5e15, outweigh free speech
interests protected by the First Amendment. Even {f the
State's interest were compelling, its regulations would

iiﬂlﬂuﬁ
nead to  be~ earefelly  Sailessd—borh 4to protect that

e flhrne - tomsiaicasraily
interest andq:n;3nniduunneﬂgsangx.gh:idg-ene-agiptatectad

rights of speech and association. See, e.g., Carey,
— —

supra, 447 U.S. at 465; Buckley v. Valeo, 424 U.S. 1, 25

e T T T A, T Ay e



17.

(1976); Shelton v. Tucker, supra, 364 U.S5. at 489,

Measured against this standard, the University's policy of
discrimination against religious speech and association
fails on grounds of over inclusiveness.

The University regulation challenged in this case

applies to "religious teaching" as well as "religious

¥

e worship.” It is therefore substantially overbroad, We

n“:::tizjr can imagine no compelling state interest, congnizable

-

M"’l under the Supremacy Clause, in excluding all types of

{,a#¢

religious "teaching"--including, for example, informal
conversational “"instruction" in a public forum or
analytical exposition in a classroom. "Broad prophylactic
rules in the area of free expression are fatal. Precision
of regulation must be the touchstone." MNAACP v. Button,
371 U.S. 415, 438 (1963) (citations omitted), quoted in

Schaumburg v. Citizens for a Better Environment, 444 U.S.

620, 637 (1980).1°
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V.

The declslion of the court of appeals is, accordingly,

Affirmed.

393 U.S8. at 513.
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This case presents the dquestion whether a state
*‘"ﬂiﬁ*ﬁr’ihﬂﬁdeqqﬁ‘ﬂHhﬁL”‘h__f

university, which makes its facilities available for the
M.
activities of all other registered student groups, may
close its facilities to a registered student group
desiring to use the facilities for religious worship and
religious discussion.
I.
It is the stated policy of the University ;f Missouri
at Kansas Cityl to encourage the activities of student

organizations, The University officially recognizes over

90 student groups. It routinely provides University

lohe University of Misscuril at Kansas City (UMKC)
is one of four campuses of the University of Missouri, an
institution of the State of Misscur].



facilities for the meetings of reglstered organizations.

Students pay an activity fee of 541 per semester (1378-

1979%) te help defray the costs to the University.

From 1973 until 1977 a registered religious group

named Cornerstone regularly sought and received permission

tc conduct its meetings in University facilities.2

In
1977, however, the University informed the group that it
could no longer meet in University buildings. The
exclusion was based on a regqulation, adopted by the Board
of Curaters In 1872, that prohlibits the use of University
buildings or grounds "for purposes of religious worship or

religious teaching.“3

2Ccrnerstcne ls an organizaticn of evangelical
Christian students from different denominational
backgrounds., According to an affidavit filed in 1977,
"perhaps twenty students ... participate actively in
Cornerstone and form the backbone of the campus

crganization,"” affidavit of Florian Frederick Chess,
Sept. 29., 1977, guoted in Chess v. Widmar, 480 F. Supp.
907, 911 (W.D. Mo. 1 ’ Prior to their termination by

the University, on-campus meetings were held in classrooms
and in the Student Center, Cpen to the public, they
sometimes attracted up to 125 students. It is not
disputed that a typlcal Cornerstone meeting in University
facilities would include the offereing of prayer, the
singing of hymns, the sharing of personal religious views,
and commentary on the Bible.

3The pecrtinent regulations provide as follows:

4.0314.0107 No University buildings or grounds

{except chapels as herein provided) may be used

for purposes of religious worship of religilous »

teachling by either student or nonstudent groups

+«s« The 4general prohibition against use of
Footnote continued on next page.



Eleven students at the University, all members of
Cornerstone, brought suit to challenge the regulation in
the Federal District Court for the Western District of

Missu-uri.4

They alleged that the University's
discrimination against religious activity and discussion

vioclated their rights to free exercise of religion, to

equal protection, and to freedom of speech under the First

University buildings and grounds for religious
worship or religious teaching 1is a policy
required, in the opinion of The Board of
Curators, by the Constitution and laws of the
State and is not open to any other construction.
No regulations shall be interpreted to forbid
the offering of praver or other appropriate
recognltion of religion at public functions held
in University facilities....

4.0314.0108 Regular chapels establlished on
University grounds may be used for rellglous
services but not for recurring services of any
groups. Special rules and procedures shall be
established for each chapel by the Chancellor,
It is specifically directed that no advantage
shall be given to any religious group."

In spite of the regulation's reference to chapels,
there is no chapel on the campus of the University of
Missouri at Kansas City. The nearest University chapel is
at the Columbia campus, approximately 125 miles east of
UMKC.

Before 1977 Unlversity officials had not been aware
of the religious <character of the actlivities at
Cornerstone meetings. The District Court found that
University officials had never Tauthorized a student
organization to utilize a Univergity facility for a
meeting when they had full knowledge that the purposes of
the meeting include[d] religious worship or religiocus
teaching.® Chess v, Widmar, supra, 480 F. Supp. at 910.

JIICla:k Vincent, the respondent, and Florian Chess,
the name plaintiff in the action In the district court,
were among the students who inltliated the action on
October 13, 1977. Named as defendante were the petitioner
Gary Widmar, the Dean of Students at UMKC, and the
University's Board of Curators.



and PFourteenth Amendments to the Constitution of the

United States.

Upon cross motions for summary judgment, the District

Court upheld the challenged regulation. Chess v, Widmar,

480 F. Supp. %07 (W.D. Mo. 1979). It found the regulation

not only justified, but required, by the Establishment

Clause of the Federal Congtitution. Id. at 916. Under

Tilton wv. Richardson, 403 U.S5. 672 (1972), the Court
reasoned, the State could not provide facilities for
religious use without giving prohibited support to an
institution of religion. The District Court rejected the
argument that the University could not discriminate
against religious speech on the basis of its content., It
found religious speech entitled to less protection than
other types of expression. Id. at 918.

The Court of Appeals for the Eighth Circuit reversed.

Chess v. Wildmar, 635 F.2d 1310 (CA8 1980). Reijecting the




did not bar a policy of equal access, in which facilities
were opened to groups and speakers of all kinds.
According to the Court of Appeals, the "primary effect" of
such a policy would not be to advance religion, but rather
to further the neutral purpose of developing students'
"social and cultural awareness as well as [their]
intellectual curiosity." Id. at 1317.

Essentially for the reasons stated by the court of
appeals, we now affirm.

I1.

Through its policy of accommodating the meetings of

registered student groups, the University has created for

its students a quasi-public forum. See Police Dept. v.

Moseley, 408 U.S. 92 (1972); Cox v. Louisiana, 379 U.S.

536 (1965); see also Hague v. CIO, 307 U.S. 496 (1939).3

5The concept of a "public forum" rests on the
recognition, first expressed in Haque v. CIO, 307 U.S.
496, 515 (1939), that



The University may have assumed voluntarily the function

of providing rooms for student neetings.ﬁ But the

o
Constitution forbids the ;ﬁmte to enforce certain

exclusions from a public forum that it has created, even

though it was not regquired to create the forum in the

first place., GSee City of Madision Joint School District

This Court has recognized that the campus of a public
university possesses many of the sallent characterlstics
of a public forum. "The college classroom, with its
gsurrounding environs, 18 peculiarly 'the marketplace of
ideas,'" Healy v. James, 408 U.8. 169, 180 (1972).
Moreover, the capacity of a group or individual "to
participate in the intellectual give and take of campus
debate ... [would be] limited by denlal of access to the
customary media for communicating with the administration,
faculty members, and other students."” 1Id. at 181-182.
We have therefore held that students enjoy First Amendment
rights of speech and association on the campus, and that
the "denial of use of campus facilities for meetings and
other appropriate purposes™ must be subjected to the level
of scrutlny appropriate to any form of prior restraint.
Id. at 181, 184; cof. BSoutheastern Promotions, Ltd. v.
Conrad, 420 U.S. 546, 558 (1975) (denlal of access to
municipal theater, maintained as a public _fo L

o 4, constitutes "prior restraint” and therefore bears]"heavy
__LL«S" presumption against its constitutional
validity") (citations omitted).
- On the other hand, our casgses have never denied a
. u
f ‘f k

N niversgity's capacity to impose regulations required to
A reserve the tranguility that its mission requires. We
’* / ave not held, for example, that a campus must make all of
- its facilities equally available to students and non-
W students alike, or that a wuniversity must grant free
, T access to all of its grounds or all of its buildings.
. ﬁ.~) First Amendment rights must always be applied "In ligh
[ last p%> the special characterlstics of the ... environment in the

particular place," Tinker v. Des Molnes Independent
School District, 393 U.S. 553, 506 (1969).
67he University's obligations to constitute its
rounds and buildings as public forums may well be
ifferent. Cf. Grayned v. City of Rockford, 408 U.8. 104,
116 (1972). ("The nature of a place, 'the pattern of its

normal activities, dictate the kinds of regulations to
time, place, and manner that are reasonable,'").




v. Wisconsin Public Employment Relations Comm'n, 429 U.S.

a-
167, 175 & n.8. (1976) (although ,u'{:lta m::unﬂuct
A
business in private session, "where theJﬂEata has opened a
forum for direct citizen involvement," exclusions bear a

heavy burden of justification); cE. Southeastern

Promotions, Ltd. v. Conrad, supra (having established

municipal theater as a public forum, city could not
exclude production without satisfying constitutional
safeguards applicable to prior restraints). Thus, by
creating a forum generally open to 15ﬂh students, the
University wundertook an obligation to Jjustify its
discriminations and exclusions under applicable
constitutional norms. The Univerifty's institutional
mission, which it describes as providing a "secular
education” to its students, Brief at 44, does not exempt
its actions from constitutional scrutiny. Our cases leave
no doubt that the First Amendment rights of speech and
association reach university campuses with undiminished
force. Healy v. James, 408 U.S. 169, 180 (1972); see

Tinker v, Des Moines Independent School District, 393 U.S.




503, 506 (1969); Shelton v. Tucker, 364 U.S5. 479, 487
(1960).

Here the Univeristy of Missouri has sought to
discriminate against groups and speakers based on their
desire to engage in religious worship and discussion.
These are forms of speech and association protected by the

First Amendment. ©See, e.9., Sala v. New York, 334 U.S.

558 (1948); Niemotko v. Maryland, 340 U.S. 268 (1951);

NARCP v, Alabama, 357 U.S. 449, 460-461 (195B); Heffron v.

International Scc'y for Krishna Consciousness, Inc., 101

B Ct. 2559, 2563 (19B81). In arder to Jjustify
discriminatory exclusion from a public forum based on the
religious content of a group's intended speech, the
University must therefore satisfy the standard of review
appropriate to content-based exclusions. It md—v
show that its regulation was necessar} toe serve a
compelling#ﬂ%ate interest and that it was narrowly drawn
to achieve that end. See Carey v. Brown, 447 U.S. 455, 465

{1980); =ee also Schenck v. United States, 249 0.5, 47




(1919) .7
III.

In this case the University claims a compelling
interest in maintaining strict separation of church and
jﬁiate. It derives this interest from the "Establishment
Clauses" of both the Pederal and Missouri Constitutions.

A.

The University first argues that it could not open
its facilities to religious groups and speakers, on the
same terms they are open to all other registered student
groups, without wviolating the Establishment Clause of the

8

Constitution of the United States. We agree that the

University has a compelling interest in complying with its

?Cf. Healy v. James, supra, 408 U.5. at 184:

It is to be rememebered that the effect of the
College's denial of recognition was a form of
prior restraint, denying to petitioners'
organizations the range of associational
activity described above. While a college has a
legitimate interest in preventing disruption on
the campus, which may justify such restraint, a
'heavy burden' rests on the college to
demonstrate the appropriateness of that action.

8'Congress shall make no law respecting an
establishment of religion...." U. S. Const., Amdt. 1. The
Establishment Clause has been made applicable to the
States through the Fourteenth Amendment. Cantwell wv.
Connecticut, 310 U.S5. 296, 303 (1940).
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constitutional obligations. But we disagree with its

wonedd L
conclusion that an "equal access" policg(unuld—aat—aatiafy

ilite wnide
_(tmi—-dwm this Court's Establishment

Clause cases, See, e.,3., Walz v. Tax Comm'n, 397 U0.S.

664, 674 (1970); Lemon v. Kurtzman, 403 U.S. 602, 612-613

(1971); Committee for Public Education v. Nygquist, 413

U.8. 756, 773 (1973). Those cases make clear that a
policy will not offend the Establishment Clause if it can
pass a three-pronged test: "First, the [governmental
policy] must have a secular legislative purpose; second,
its principal or primary effect must be one that neither
advances nor inhibits religion #***; finally, the [policy]
must not foster 'an excessive government entanglement with

religion."™ Lemon v. Kurtzman, supra, 403 at 612-613.

In this case two pronge of the test are clearly met.

Both the District Court and the Court of Appeals held that

an open-forum policy, including nondiscrimination against
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a secular purpaaeg and would avoid entanglement with

0

reltqian.l But the District Court concluded, and the

University argues here, that allowing religious groups to

share the limited public forum would have the "primary

wrndd PP

9The secular purpose would |be to providg a forum in
which its students would benefit \from a—duedy\exchange of
ideas. 1t does not undermine ‘the State's essentially
secular purpose that some groups Jmight use its forum to -«
engage in religious speech. We do not understand
petitioners to argue that the piate could--much less that
it must--exclude religious speech from the streets or from
the parks that it maintains as public forums. Yet the
State's purgnae is as secular when the public forum has
been created in a public hall, see City of Madison Joint
School District v. Wisconsin ggpla*ment Relations Comm'n,
supra; Southeastern Promotions, Ltd. v. Conrad, supra, as
when it Involves the streets or the parks, see Mosely v.
Police Department, supra; Hague v, CIO, supra. This case
> 15 therefore wesy diféeren rom those in which this Court
n statutes permitting school facilities to
e used for instruction by religious, but not by other,
groups. See McCollum v. Board of Education, 333 U.S. 203
(1948). It is settled that the Establishment Clause does
not require, but actually forbids, State hostility toward
religion. Zorach v. Clauson, 343 U.S. 306 (1952).
wnldd b

L e o ] fhf*
M' 9 PO 1uWe agree with
M{H“#- University would r

e Court of Appeals that the
M ""*?f' attempting to enforc

kK greater "entaghglement®™ by

an exclusion of "religious worship
and religious speech." See Chess v. Widmar, supra, 635
; F.2d at 1318. 1In der to exclude religious speech and
M"' religious worship, Jthe University weuwld _fizst—need to
L‘*" determine which words and activites fall within the

W I ’ proscription. This could prove "an impossible task in an
age where many and various beliefs meet the constitutional

” definition of religion.™ O'hair v. Andrus, 613 F.2d 931,
937 (1979} (footnote omitted); see L. Tribe, American

Constitutional Law § 14-6 (1978); cf. Fowler v. Rhode
W  lisiand, 345 U.5."). Even if it could define religion, see

l-”.‘, Note, Toward a Constitutional pefinition of Religion, 91

T Harv. L. Rev, 1056 (1978), tmwneed
,y to monitor group meetings if order to enforce adherence to
its stated policy. It has en argued powerfully that the

attempt to administer "such a test would impermissibly

entangle government and rpligion.™ OQ'hair v. Andrus

Supra, 613 F.2d at 937. S¢e Walz v. Tax Comm'n, 397 U.S.

Rg—, 674-676  (1970) ax exemption for churches

permissible in part becau

elimination of exemption would
require more extensive ggVvermment entanglement).
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effect”™ of advancing religinn.ll

The University's argument misconceives the nature of
this case. The question is not whether it would violate

the Establishment Clause for the State to create a
e e e

12

religious forum, Once the University opens its

11lrn finding that an "equal access" policy would
have the primary effect of advancing religion, the
District Court relied primarily on the decision of this
Court in Tilton v. Richardson, 403 U.5. 672 (1971). In
Tilton this Court upheld the provision of federal
financial assistance to sectarian colleges. But it
emphasized that the funds must be used for secular
purposes. Congress had provided that federally subsidized
buildings must not be used for sectarian or religlous
worship for a period of 20 years. This Court found this
restriction to be insufficient. We held that "If, at the
end of 20 years, the building is, for example, converted
into a chapel or otherwise used to promote religious uses,
the original federal grant will in part have the
[constitutionally impermissible] effect of advancing
religion.”™ Prom this statement the District Court derived
roposition that State funds may not be used to
epbuildings $er useJby religlous organizations. s il
We do not believe that Tilton can be read so broadly.
In Tilton the Court : a sectarian
institution might ngu-‘l.l-y convert federally funded/wee.

r otherwise stamp them with the imprimatur

religion. But nothing in Tilton suggested a limitation on
the State's capacity to maintain forums egqually open to
ush” religious and other discussion.

8 cision olding that religious
speakers are constitutionally entitled to equal access to
arks and other facilities that have "immemorially b&enh
eld in trust for use by the public and have been used for |
purposes of assembly, communicating thoughts between
citizens, and discussing public questions." Heffron, v.

J M"V International Soc'y for Krishna Consciousness, Inc., 101
| B. c‘f.‘“l‘;‘?“a,"ﬂ'ﬂ‘y'(ﬂa 1), gquoting Hague v. CIO, 307 U.S,

496, 515 (1939). There may sometimes be difference

between the exclusionary regulations permissible in a

('/ building and those permitted in a park. But restrictions

. based on the nature of the public forum have traditionally

rested on "the State's interest in protecting the safety
and convenience of persons using a public forum," Heffron
supra, 101 8. Ct. at 2565, not on any interest in

"' . censoring the content of what 1s said, see Carey, supra,
¢! U.S. at 470.
M | Footnote(s) 12 will appear on following page
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facilities to student groups of all other kinds, it has

7

already created a quasi-public forum, and the burden lies
on 1t to Jjustify any exclusion. See BEealy v. James,
supra, In this context we are unpersuaded that the

primary effect of the public forum, 1f religious speech

were treated equally with other protected discourse, would

4t Least—

be to advance religion, i Jn the absence of empirical
evidence to the contrary, we agree with the Jjudgment of

the Court of Appeals. An "egqual access"

policy would [not] have the primary effect of
advancing religion. Rather, it would have the
primary effect of advancing the University's
admitted secular purpose--to develop students'
‘social and cultural awareness as well as their
intellectual curiosity.' 1t would simply permit
students to put their religious ideas and
practices in competition with the ideas and
practices of other groups, rellgious or secular.

635 F.24 at 1317.

12c¢, Brandon v. Board of Educ., 635 F.2d 971 (CA2
1980); Hunt v, Board of Education, 321 F. Supp. 1263 (SD
W. Va, 1971). 1t is because this case presents no such
issue that we have not couched our discussion in terms of
respondentsa' rights under the "Free Exercise" clause. We
agree with the petitioners' argument that the policies of
the "Free Exercise" clause and the "Establishment Clause"
may sometimes be in tension, see, e.g., Committee for
Public Education v, Nyquist, 413 U.S5. 756, ’
Abington Bchool Diatrfct v. Schempp, 373 U.8. 203, 222,
and that resolution of the tension requires sensitivity to
the interests that both are aimed to protect. But we do
not view this as such a case. '
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We are not oblivious to the range of an open forum's

likely effects. It is possible--perhaps even foreseeable-

~-that religious groups would benefit from access ¢to

University facilities., But this Court has settled that a

religious organization's enjoyment of merely "incidental"

benefits will not violate the prohibition against the

"primary advancement" of religion. Committee for Public

Education v. Nyquist, 413 U.S. 756, 771 {1973); see, e.9.,

Roemer v. Board of Public Works, 426 U.S. 736 (1976); Hunt

v. McNair, 413 vu.S. 734 (1972); McGowan v. Maryland, 366

D.5. 420, 422 [1961).
We are satisfied that any religious benefits of an
open forum at UMKC would be "incidental"™ within the

meaning of our cases. Two factors are especially

relevant. !'4 . *
4 44"“12{.

First, the benefits of an open forum would extend to

a broad class of non-religious as well as religious

Theve ape O ALt e o o m’f"

spaakers]& The provision of benefits to so broad QIEEEGES

f"".-
Y e o= o e e
S g"?‘i : A

Wolman v, Walter, 433 U.5. 229, 240-251 (1977): Committee

secular effect, See, ©.9.;

for Public Education v. Nyquist, supra, 413 U.S., at 782
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n.38. Otherwise "a church could not be protected by the

police and fire departments, or have its public sidewalk

kept in repair." Roemer v. Maryland, supra, 426 U.S., at

736 (plurality opinion); quoted in Committee for Relligious

Liberty v. Regan, 444 U.S. 646, 658 (1980).%3

Second, an open forum policy in a public university
would not confer the imprimatur of State approval on any
religious sect or practice. As the Court of Appeals guite
aptly stated, such a policy "would no more commit the
University to religious goals," 635 F.2d, at 1317, than it
is now committed to the goals of the Students for a
Democratc Society, the Young Socialist Alliance, or any

other group eligible to use its facilities.l4

13rhis court has similarly rejected "the recurrent
argument that all aid [to parochial schools] is forbidden
because aid to one aspect of an institution frees it to
spend all its resources on religious ends." Hunt wv.
McNair, supra, 413 U.5., at 743; see New York v. Cathedral
Academy, 434 U,5. 125, 134 (1977).

14It should not be overloocked that University
students are young adults. They may be less

imPnracei anokla dhan skiaAdanks i merdmargr sasbhasT and asas 2o



16.

B.

Arguing that the State of Missouri has gone further

than the Federal Constitution in proscribing indirect

State support for religion, the University also claims a

compelling interest in complying with the applicable

15

provision of the State Constitution. See Leutkemever v.

Kaufman, 364 F. Supp. 376 (E.D. Mo. 1973), aff'd, 419 U.S.

88 (1574},

157he constitution of the State of Missouri provides
in pertinent part:

That no person can be compelled to erect,
support, or attend any place of worship, or to
maintain or support any priest, minister,
preacher or teacher of any sect, church, creed
or denomination of religion....

That no money s=hall ever be taken from the
public treasury, directly or indirectly, in aid
of any priest, preacher, minister, or teacher
thereof....

Neither the general assembly, nor any county,
city, town, township, schol district or other
municipal corporation, shall ever make any
apropriation or pay from any public fund
whatever, anything in aid of any religious
creed, church or sectarian purpose,,.; nor shall
any grant or donation of personal property or
real property ever be made by the state, or any
county, cGity, town, or wother municipal
=

et e A e Lmw mwmes mallmdmicm smeasd v -
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The Misgsouri courts have apparently not ruled whether
a general policy of accommodating student groups, applied
equally to those wishing to gather to engage in religlious
and non-religious speech, would offend the State
Constitution, Nonetheless, we £ind it unnecessary to our
decision to make any determination of Missourl law. Nor
de we find it necessary to decide whether a State
interest, derived from its own constitution, could ever,
under the Supremacy Clauselﬁ, outweigh free speech
interests protected by the First Amendment. Even if the
State's interest were compelling, its regulations would
have to protect that interest without unnecessary

abridgment of protected rights of speech and association.

See, e.9., Carey, supra, 447 U.S5. at 465; Buckley v.

Valeo, 424 U.5. 1, 25 (1976); Shelton v. Tucker, Ssupra,

364 U.85. at 489. Measured against this standard, the

University's policy of discrimination against religiocus

speech and association fails on grounds of

overinclusiveness.

16y, s. const., Art. 6.
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The University regulation challenged in this case
applies to ‘"religious teaching" as well as "religious
worship." It is therefore substantially overbroad. We
can imagine no compelling State interest, congnizable
under the Supremacy Clause, in banning all types of
religious "teaching"--including, £for example, informal
conversational "instruction® 1in a public forum or
analytical exposition in a classroom. "Broad prophylactic
rulee Iin an area of free expresion are fatal. Precision
of regulation must be the touchstone." NAACP v, Button,
371 UO.8. 415, 438 (1963) (citations omitted), gquoted in

Schaumburg v. Citizens for a Better Environment, 444 U0.S.

620, 637 (1980).
IV,
Qur holding in this case in no way undermines the
capacity of the University to establish reasonable time,

place, and manner regulations. ol B Heffron V.
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or substantially interfere with the opportunity of other

students to obtain an education. Healy v. James, supra,

408 U.5. at 189y see Tinker v. Des Moines Independent

School District, supra, 393 U.S8., at 513.

The basis for our decision is narrow. Having created
a public forum, the University sought to enforce a
content-based execlusion of religious  speech,. Its
exclusionary policy violated a fundamental principle of
content neutrality, and the University was unable to
justify this wvioclation under applicable constitutional
standards.

For this reason, the decision of the Court of Appeals
is,

Affirmed.
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On the other hand, a univeraitg}i&—l&iﬁa:.nt from

a public street or park or even a municipal theater. A

university's mission is education, and decisions of this

Court have never denled its authority to impose reasonable

regulations upon the use of its campus and facilities

compatible with its educational mission. We have not held,

for example, that a campus must make all of its facilities

equally available to students and nonstudents alike, or that

a university must grant free access to all of its grounds or

all of its buildings.
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This case presents the guestion whether a state
university, which makes its facilities generally available
for the activities of registered student groups, may close
its facilities to a registered student group desiring to

use the facilities for religious worship and religious

discussion.

It is the stated policy of the University of Missouri
at Kansas Cityl to encourage the activities of student
organizations. The University officially recognizes over

100 student groups, It routinely provides University

lthe uUniversity of Missouri at RKansas City (UMKC)
is one of four campuses of the University of Missouri, an
institution of the State of Missouri.



facilities for the meetings of reglstered organizations.
Students pay an activity fee of $41 per semester (1978-
1979) to help defray the costs to the University.

From 1973 until 1977 a registered religious group
named Cornerstone regularly sought and received permission
to conduct 1its meetings in University facilities.? 1In
1977, however, the University informed the group that it
could no longer meet in University buildings. The
exclusion was based on a regulation, adopted by the Board
of Curators in 1972, that prohibits the use of University
buildings or grounds "for purposes of religious worship or

rellgious teaching.'3

2cornerstone  is  an organization of evangelical
Christian students from various denominational
backgrounds. According to an affidavit filed in 1977,
"perhaps twenty students . . . participate actively in
Cornerstone and form the backbone of the campus
organization." Affidavit of Florian Chess (Sept. 29/,
1977), quoted in Chess v. Widmar, 480 F. Supp. 907, 911
(W.D. Mo. 1979). Cornerstone held its on-campus meetings
in classrooms and in the student center. These meeting
were open to the public and attracted up to 125 students,
A typical Cornerstone meeting included prayer, hymns,



Eleven University students, all members of

Cornerstone, brought suit to challenge the regulation in

Federal District Court for the Western District of

Missouri.4

They alleged that the University's
discrimination agalinst religious activity and discussion
violated their rights to free exercise of religion, equal

protection, and freedom of speech under the Flrst and

Fourteenth Amendments to the Constitution of the United

required, in the opinion of The Board of
Curators, by the Constitution and laws of the
State and is not open to any other construction.
No regulations shall be interpreted to forbid
the offering of prayer or other appropriate
recognition of religion at public functions held
in University facilities. . . .

4.0314.0108 Regular chapels established on
University grounds may be used for religlous
services but not for recurring services of any
groups. Special rules and procedures shall be
established for each chapel by the Chancellor.
It is specifically directed that no advantage
shall be given to any religious group."

There is no chapel on the campus of the University of
Missouri at Kansas City. The nearest University chapel is
at the Columbia campus, approximately 125 miles east of
UMEC.

Before 1977 University officials were unaware of the
religious <character of Cornerstone's meetings. The
District Court found that University officials had never



States.

Upon cross motions for summary judagment, the District

Court upheld the challenged regulation. Chess v. Widmar,

480 F. Supp. 907 (W.D. Mo. 1979). It found the regulation
not only justified, but required, by the Establishment
Clause of the Federal Constitution. Id., at 916. Under

Tilton v. Richardson, 403 U. 8. 672 (1971), the court

reasoned, the BState could not provide facilities for
religious use without giving prohibited support to an
institution of religion. Id., at 915-916. The District
Court rejected the argument that the University could not
discriminate against religious speech on the basis of its
content. It found religious speech entitled to less
protection than other types of expression. 1d., at 918.
The Court of Appeals for the Eighth Circuit reversed.

Chess v. Widmar, 635 F.2d 1310 (CAB 1980). Rejecting the

analysis of the District Court, it viewed the University
regqulation as a content-based discrimination against
religious speech, for which it could find no compelling

justification. Id., at 1315-1320. The Establishment

Clause does not bar a policy of equal access, in which



facilities are open to groups and speakers of all kinds.
According to the Court of Appeals, the "primary effect" of
such a policy would not be to advance religion, but rather
to further the neutral purpose of developing students'
"lgocial and cultural awareness as well as [their]
intellectual curiosity.'" 1Id., at 1317 {(gquoting from the
University bulletin's description of the student
activities program, reprinted in id., at 1312 n.l).

Essentially for the reasons stated by the Court of
Appeals, we now affirm.

II

Through its pelicy of accommodating the meetings of

registered student groups, the University has created for

5

its students a quasi-public forum. Having done so, the

5The concept of a "public forum™ rests on the
recognition, first expressed in Hague v. CIO, 307 U. S.
496, 515 (193%), that




University assumed an <oblligation to  justify its
discriminations and exclusions under applicable
constitutional norms. The Constitution forbids a State to
enforce certain exclusions from a public forum, even if it
was not required to create the forum in the first place.

See, e.g., City of Madision Joint B8chool District v.

. e

Wisconsin Public Employment Relations Comm'n, 42% U. S.

167, 175 & n.B. (1976) (although a BState may conduct
business in private session, "where the State has opened a
forum for direct citizen invelvement,"™ exclusions bear a

heavy burden of justification); Southeastern Promotions,

Ltd. v. Conrad, 420 U, 8. 546, 555-559 (1975) (because
municipal theater was a public forum, city could not
exclude a production without satisfying constitutional
safeguards applicable to prior restraints).

The University's institutional mission, which it
describes as providing a "secular education™ to its
students, Brief for Petitioners 44, does not exempt its

actions from constitutional scrutiny.E Qur cases leave no

IEThia Court has recognized that the campus of a
public university possesses many of the characteristics of
Footnote continued on next page.



doubt that the First Amendment rights of speech and
agssociation reach state university campuses with

undiminished force. See, e.g., Healy v, James, 408 U. S.

169, 180 (1972); Tinker v. Des Moines Independent School

District, 393 ©U. 5. 503, 506 (1969); Shelton v. Tucker,

364 U. S. 479, 487 (1960).

Here the University of Missouri has discriminated

against groups and speakers based on their desire to

engage in religious worship and discussion. These are

forms of speech and association protected by the First

a public forum, "The college classroom with its
surrounding environs is peculiarly 'the marketplace of
ldeas.'" Healy v. James, 408 U. S. 169, 180 (1972).
Moreover, the capacIty of a group or individual "to
participate in the intellectual give and take of campus
debate ... [would be] limited by denial of access to the
customary media for communicating with the administration,
faculty members, and other students."” 1Id., at 181-182.
We have therefore held that students enjoy First Amendment
rights of speech and assoclation on the campus, and that
the *"denial |[to particular groups] of use of campus
facilities for meetings and other appropriate purposes”
must be subjected to the level of scrutiny appropriate to
any form of prior restraint. 1Id., at 181, 184.

On the other hand, First Amendment rights must of
course be analyzed "in light of the special
characteristics of the school environment." Tinker v,
Des Moines Independent School District, 393 U. 8. 503, 506
(1969). A university differs in significant respects from
public forums such as streets or parks or even municipal
theaters, A university's mission is education, and
decisions of this Court have never denied its authority to
impose reasonable regulations compatible with that mission
upon the use of its campus and facilities. We have not
held, for example, that a campus must make all of its
facilities equally available to studente and nonstudents
alike, or that a university must grant free access to all
of its grounds or buildings.



Amendment. See, e.g., Heffron v. International Soc'y for

Krishna Consciousness, Inc., 101 S. Ct. 2559 (1981):

Niemotko v. Maryland, 340 U. S. 268 (1951); Saia v. New
York, 334 U. 8. 558 (1948). In order to justify
discriminatory exclusion from a public forum based on the
religious content of a group's intended speech, the
University must therefore gsatisfy the standard of review
appropriate to content-based exclusions, It must show
that its regulation is necessary to serve a compelling
state interest and that it is narrowly drawn to achieve

that end. See Carey v. Brown, 447 U. 8. 455, 461, 464-465

{lEBD}.T
111

In this case the University claims a compelling

3
See also Healy v. James 40B U. &§. 169 184
(1972) : — '

"It is to be remembered that the effect of the



interest in maintaining strict separation of church and
State. It derives this interest from the "Establishment
Clauses” of both the Federal and Missouri Constitutions.
A

The University first argues that it cannot offer its
facilities to religious groups and speakers on the terms
available to other groups without wviolating the
Establishment Clause of the Constitution of the United
states.® we agree that the University has a compelling
interest in complying with its constitutional obligations.
But we disagree with its conclusion that an "egqual access”
policy would be incompatible with this Court's
Establishment Clause cases. Those cases hold that a
policy will not offend the Establishment Clause if it can
pass a three-pronged test: "First, the [governmental
pol%cy] must have a secular legislative purpose; second,

its principal or primary effect must be one that neither
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[policy] must not foster '‘an excessive government

entanglement with religiona; Lemon v. Kurtzman, 403 U. 8.

602, 612-612 (1871). Bee alse Committee for Public

Education v. Nyguist, 413 0. 8. 756, 773 (1973).

In this case two prongs of the test are clearly met.
Both the District Court and the Court of Appeals held that
an open-forum policy, inecluding nondiscrimination against

9

religious speech, would have a secular purpose” and would

avoid entanglement with r:+:alin;j.+::m|.l':| But the District

9The University's secular purpose is to provide a
forum in which students can exchange ldeas. It does not
undermine this purpose that some groups will use the forum
to engage in religious speech., We do not understand
petitioners to argue that a State could--much less that it
must--exclude religious speech from the streets or from
the parks that it maintains as public forums. Yet the
State's purpose remains as secular when the forum is a
room within a government building, see City of Madison
Joint School District wv. Wisconsin Public Employment
Relations Comm'n, 429 U. S. 167 (1976) (meeting room);
Southeastern Promotions, Ltd. v. Conrad, 420 U. 8. 546
(1975) (municipal theatre), as when it Involves the
streets or the parks, see Police Department v. Mosley, 408
U. 8. 92 (1972) (outdoor picketing); Hague v, Cl10, 307 U.
5. 496 (1939) (streets and other public places).

This case is therefore quite different from those in
which this Court has invalidated statutes permitting
school facilities to be used for instruction by religious
groups, but not by others. See McCollum v. Board of
Education, 333 U. S. 203 (1948), The Establishment Clause
does not require, but actually forbids, State hostility
toward religion. See Zorach v. Clauson, 343 U. 5. 306,
312 ({1952).

104, agree with the Court of Appeals that the
University would risk greater "entanglement" by attempting
to enforce {ts exclusion of "religious worship and
religious speech."™ See Chess v, Widmar, supra, at 1318.
Initially, the University would need to determine which
words and activites fall within "religious worship and
religious teaching." This alone could ©prove "an

Footnote continued on next page.
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Court concluded, and the University argues here, that
allowing religious groups to share the limited public
forum would have the "primary effect"™ of advancing
religian.ll

The University's argument misconceives the nature of

this case. The guestion is not whether the creation of a

religious forum would violate the Establishment Clnuae.lz

impossible task in an age where many and various beliefs
meet the constitutional definition of religion." OQ'hair
v. Andrus, 613 F.24 931, 936 (CADC 1979) (footnote
omitted); see L. Tribe, American Constitutional Law §14-6
(1978). There would also be a continuing need to monitor
group meetings to ensure compliance with the rule.

11y finding that an "equal access" policy would
have the primary effect of advancing religion, the
District Court relied primarily on the decision of this
Court in Tilton v. Richardson, 403 U. 5. 672 (1971). In
Tilton this Court upheld the grant of federal filnancial
assistance to sectarian colleges for secular purposes.
Although Congress had provided that federally subsidized
buildings could not be used for sectarian or religious
worship for 20 years, the Court <considered this
restriction insufficient: "If, at the end of 20 years,
the building is, for example, converted into a chapel or
otherwise used to promote religious interests the original
federal grant will in part have the [constitutionally
impermissible] effect of advancing religion." 1Id., at
683. From this statement the District Court derived the
proposition that State funds may not be used to provide or
maintain buildings used by religlous organizations.

We do not believe that Tilton can be read so broadly.
In Tilton the Court was concerned that a sectarian
institution might convert federally funded bulldings to
religious uses or otherwise stamp them with the imprimatur
of religion. But nothing in Tilton suggested a limitation
on the State's capacity to maintain forums equally open to
religious and other discussions. Cases before and after
Tilton have acknowledged the right of religious speakers
to use public forums on egual terms with others., GSee,
e.g., Heffron wv. International Soc'y for Krishna
Consciousness, Inc., 101 S. Ct, 2559 (198l1); Saia v. New
York, 334 U.S. 558 (1948).

Footnote(s) 12 will appear on following pages.
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The University has opened its facilities to student
groups, and the question is whether it can now exclude
groups because of the content of their speech, See Healy
v. James, 408 U. S. 169 (1972). 1In this context we are
unpersuaded that the primary effect of the public forum,
open to all forms of discourse, would be to advance
religion,

We are not oblivious to the range of an open forum's
likely effects, It is possible--perhaps even foreseeable-
~-that religious groups will benefit from access to
University facilities. But this Court has explained that
a religious organization's enjoyment of merely
"incidental" benefits does not violate the prohibition

against the "primary advancement"™ of religion. Committee

12phis case is Aifferent from the cases in which
religious groups claim that the denial of facilities not
available to other groups deprives them of their rights
under the Free Exercise Clause. See Brandon v. Board of
Educ., 635 F. 2d 971, 975-976 (CA2 1980), cert. pending,
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for Public Bducation wv. Nyguist, 413 Uu. 8. 756, 771

(1973); see, e.g., Roemer v. Board of Public Works, 426 U.

8. 736 (1976); Hunt v. McNair, 413 U. S. 734 (1972);

McGowan v, Maryland, 366 U, 8. 420, 422 (1961).

We are satisfled that any religious benefits of an
open forum at UMKC would be "incidental" within the
meaning of our cases, Two factors are especially
relevant.

First, an open forum in a public university does not
confer any imprimatur of State approval on religious sects
or practices. As the Court of Appeals quite aptly stated,
such a policy "would no more commit the University . . .
to religious goals," than it is "now committed to the
goals of the Students for a Democratc Society, the Young
Socialist Alliance," or any other group eligible to use

its facilities. Chess v. Widmar, supra, at 131?.13

Second, the forum is available to a broad class of

non-religious as well as religious speakers; there are

13Dniversitf students are, of course, young adults.
They are less impressionable than younger students and
should be able to appreciate that the University's policy
is one of neutrality toward religion. See Tilton v.
Richardson, 403 U. 5. 672, 685-686 (1971).
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over 100 recognized student groups UMKC. The provision of
benefits to so broad a spectrum of groups is an important

index of secular effect. Bec, ¢.d9., Wolman v. Walter, 433

U. 8. 229, 240-241 (1977); Committee for Public Education

v. Nvyquist, supra, 413 U. 5., at 756, 78l1-782 & n.38

{(1973). 1If the Establishment Clause barred the extension
of general benefits to religious groups, "a church could
not be protected by the police and fire departments, or
have its public sidewalk kept in repair." Roemer v.
Maryland, 426 U, S. 736, 747 (1976) (plurality opinion);

guoted in Committee for Public Education v. Regan, 444 U.

S. 646, 658 n.6 (1980). % At least in the absence of
empirical evidence that religicus groups will dominate
UMKC's open forum, we therefore agree with the Court of
Appeals that the advancement of religion would not be the

forum's "primary effect."

Arguing that the State of Missouri has gone further

liThis Court has similarly rejected "the recurrent
argument that all aid [to parochial schools] is forbidden
because aid to one aspect of an institution frees it to
spend its other rescurces on religicus ends." Hunt v.
McNair, 413 U. S. 734, 743 (1973).
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than the Federal Constitution in proscribing indirect

State support for raliginn,15 the University claims a
compelling interest in complying with the applicable
provisions of the Missouri Constitution,l®

The Missouri courts have not ruled whether a general
policy of accommodating student groups, applied equally to
those wishing to gather to engage in religious and non-
religious speech, would offend the State Constitution. We
need not, however, determine how the Missouri courts would
decide this issue. It is also unnecessary for us to
decide whether, under the Supremacy c1ause,1? a state
interest, derived from its own constitution, could ever
outweigh free speech interests protected by the First

Amendment. Even if a State's interest were compelling,

its regulations would have to protect that interest

155&&. .., American United v. Rogers, 538 S5.W.2d
711, 720, (Mo.) (en banc), cert. deniué, 429 vu.S. 1029
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without unnecessary abridgment of protected rights of

gspeech and assoclation. See, e.q., Carey v. Brown, 447 U.

5. 455, 465 (1980); Shelton v. Tucker, 364 U. 5. 479, 489

{(1960) . Measured against this standard, the University's

policy of discrimination against religious speech and

association fails on grounds of overinclusiveness,

The University regulation challenged in this case

applies to '"religious teaching" as well as "religious

worship." It is therefore substantially overbroad. We

can imagine no compelling State interest--which would be

congnizable under the Supremacy Clause~--in banning all

types of religious "teaching” in an otherwise-open forum,

inecluding, for example, informal conversational

"instruction." As we have noted in the past, "[b]lroad

prophylactic rules in an area of free expresion are fatal.

Precision of regulation must ba the touchstone."

Schaumburg v, Citizens for a Better Environment, 444 U. S.

620, 637 (1980), guoting NAACP v. Button, 371 U. S. 415,
438 (1963) (omitting citations).
1V

Qur holding in this case in no way undermines the
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capacity of the University to establish reasonable time,

place, and manner :egulatinna.lB

we also affiem the
continuing validity of cases, e.g., Healy v. James, 408 U.
$. 169, 188-189 (1972), that recognize a University's
right to exclude even First Amendment activities that
violate reasonable campus rules or substantially interfere
with the opportunity of other students to obtain an
education.

The basis for our decision is narrow. Having created
a public forum, the University seeks to enforce a content-
based exclusion of religious speech. 1Its exclusionary
policy violates the fundamental principle that the State
should be content-neutrality, and the University is unable
to justify this violation under applicable constitutional
standards.

For this reason, the decision of the Court of Appeals
is,

Affirmed.

135&&. €.9., Grayned v. City of Rockford, 408 U.S.
104, 116 (19 . ("The nature of a place, 'the pattern of
its normal activities, dictate the kinds of regulations to
time, place, and manner that are reasonable.'").
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