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I told BRW that after I had had an opportunity
consider WIB's letter, I would call him back.
I am now right in the middle of John's Asarco

case.,

L-?-P-l‘ Jl‘-

2,

to
















































i MR. JUSTICE POWELL
FROM: DICK FALLON

RE: SOC's letter in Harlow

It would be very easy to accommodate SOC's suggestion for
clarification, in the way indicated on the attached cosy of page

18 of Harlow, 1 suggest that we make the change and recirculate.
She
You then could send a 6 note, along the lines of:

"In response to your question I have redrafted the last sentence on
page 18 to omit any ambigulty. The sentence was not intended to
re-introduce a subjective test. 1 appreclate your well-taken

suggestion for clarification.”





















MAY 27, 1982
TO: MR, JUSTICE POWELL
FROM: DICK FALLON

RE: Justice Brennan's concurrence in "Harlow'

I don't know what to make of this, WJB #s deliberately
misreads the opilnlon as requiring an loquiry--at least in some
cases--into what a particular officlal actually knew. This is
"'subjective" in the sense of requiring discovery 1[:11:@«&r particular
official's knowledge of the law--nossibly a different inquiry from
what an officlal could reasonably have been expected to know,

In so reading the opinion, WJIB cites page 15--anvarently the quotation
from Wood concerning the present law, rather than the new standard
created by the opinion. The quoted words do not aonear on page 18,
the other page that he cites. After Justice O'Connor's requested
change is made, there will be no ambiguity on nage 18.

What to do? WJIB has not joined the opinilon. According to his
clerks, he and several others are awalting the lead of BRW. I think
it probably is best for now to wait for White. Without strong
pressure from BRW, I think it may ultimately be lm>ortant even to
point out that WJB is wrong--that the opinion does not contemolate
the kind of inquiry to which he refers.

One other point¢ In the carryover sentence from page 1 to nage 2
WIB suggests his support for a stiffening of the burden of proof
needed to survive a motion for summary judgment. This was the

approach taken in our early drafts, before JPS suggested that the



Court lacked power to create an exceptlon of this kind ¥R to the
Federal Rules of Civil Procedure. It probably is too late to try,
but it now apnears that there might be a Court for this aporoach--
similar to that of Judge Gesell in Kissinger;-even without JPS.
If there s were more time, one possibility might be to put this
idea informally to WJB, possibly as a compromise for letting him
have his way on the "knew or should have known" question.

Agaln, in view of the time, the best course is orobably to await
BRW's response to Harlow and simply take as much as he 1s willing to
glve. But WJB obviously is @l "up to something," and I thought

I should sketch some of the nossibilities that occur to me.































































































































































































































































































































































































































































13 onned o&a«&eﬁ& To: The Chief Justice
. Justice Brennen

Justice White
Justice Marshall
Justiee Blackmun
Justice Eehnquist
Justice Stevens
Justice {FConnor

From: Justice Powell

Cireulated:
Recirculated: -3 e
6th DRAFT
SUPREME COURT OF THE UNITED STATES
Na. BO-840

BRYCE N. HARLOW aNp ALEXANDER P. BUTTER-
FIELD, PETITIONERS ». A. ERNEST FITZGERALD

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE DIETRICT OF COLUMBIA CIRCUIT

[J'I.lﬂl—+1m

JusTICE POWELL delivered the opinion of the Court.

The issue in this case is the scope of the immunity available
te the senior aides and advisers of the President of the
United States in a suit for damages based upon their official
acts,

I

In this suit for civil damages petitioners Bryce Harlow and
Alexander Butterfield are alleged to have participated in a
conspiracy to violate the constitutional and statutory rights
of the respendent A. Ernest Fitzgerald. Respondent avers
that petitioners entered the conspiracy in their capacities as
senior White House aides to former President Richard M.
Nixon. As the alleged conspiracy is the same as that in-
volved in Nixon v, Fitzgernld, ants, the facts need not be re-
peated in detail.

Respondent elaims that Harlow joined the conspiracy in his
role as the Presidential aide prineipally responsible for con-
gressional relations.! At the conclusion of discovery the

! Harlow held this position from the beginning of the Nixon Administra.
tion on January 20, 1969 through November 4, 1969,  On that date he was
designated 2a Counsellar to the President, a position ascorded Cabinst sta-
tus. He served in that eapacity until Decamber 9, 1870, when he returned
to private life. Harlow later resumed the duties of Counsellor for the pe-



























































































































































































































































































































substantiality adequate to justify the cost -- both public

and private -- of subjecting a government official to

trial.
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