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petr's warehouse. The court reasoned that the offers should not
terminate petr's liability for backpay "inasmuch as neither
[woman] would have been confronted by that decision and its
implications had both been hired in August 1971." The amount of
backpay due from petr was, however, reduced by taking into
account the amount that the applicants had earned in other jobs
during this period.

3. DECISION BELOW: A divided CA 4 affirmed. The dissent,

however, agreed with the majority that Ford was guilty of
discrimination; it disagreed only on the scope of the remedy.
The court had no trouble finding that EEOC had established a
~E
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consisted entirely of arguing that Gaddis and Starr had applied
after the vacancies had been filled. The court held that the
evidence was to the contrary. With respect to Smith, Ford argued

that she had not applied at all during 1971. The CA, however,
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majority also accepted the DC's holding that backpay liability
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seniority at their GM jobs. Citing two of its own cases, the
majority held that victims of discrimination need not accept job

offers which include a loss of seniority in order to preserve
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336 (CA 4 1976) ("a refusal to commit seniority suicide is not an
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involved because the applicants' GM wages were deducted from
their backpay awards. The majority held this position to be

consistent with that reached in three other circuits. See
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Judge Hoffman argued in dissent that the period of backpay

liability should have terminated when Gaddis and Starr obtained

M m A - cheabanetialley armitvalant amnlAauvmant with M in
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January 1973. 1If it did not terminate then, it should have

terminated with the Ford offer of employment in July 1973. Only
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DC and the majority had confused situations involving
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someone is wrongfully fired, he has a right to insist on
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situations involving initial employment, no seniority rights have

accrued. Any requirement that the employer include such rights

lThe CA also rejected Ford's arguments that the backpay
period should terminate at the point that Gaddis and Starr gained
permanent positions with General Motors in 1973 or at the time
they entered a nurses' training program.
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discrimination charges. Decisions of' the First, Second, Seventh,

Eighth and Ninth Circuits conflict with the position of the

1165, 1166-~7 (CA 2 1976). Finally, petr argues that the CA

burden of proving a legitimate nondiscriminatory reason for

hiring the . . . men instead of Gaddis, Starr and Smith." Under

of proof.

The SG responds that although the single statement gquoted
from the CA opinion may seem to be inconsistent with Burdine,
that statement does not represent the actual holding:

"In this case, Ford neither ‘'articulated' nor
'established' a legitimate nondiscriminatory
reason for hiring the men, since the DC found
that the facts did not coincide with Ford's
representations. Ford insisted that the other
woman had not applied when the men were hired.
The district court determined the truth to be
that the woman had applied beforehand. 1In this
situation, Ford was left with no defense to the
prima facie case of discrimination.”

- o~ m . -~ ~_.___. 2 L o e - — . _—a I e | e e e 8 emm
LI LA Lil €lLlecl Luund Lual Lue Leadull arLlicudacLeu MYy VLU wad

a
o

"pretextual” in that it was unworthy of credence. With respect
to petr's first argument, the SG argues that petr misrepresents
the holding of the CA. First, it did not hold that the failure

to offer backpay was relevant, Second, the CA merely held that
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the rejections of petr’s oifecs did noi Lerainaie peii’s bachipay
liability because, in the circumstances of this case, it was
reasonable for Gaddis and Starr to decline to abandon their GM

seniority to accept entrance-level employment with petr. The SG
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should not be required to risk their job security in order to
remain eligible for some possible future backpay relief under

Title VII." The cases cited by petr are, with one exception,

. NS DU e S S | T Lt o. AL A L i e Tace m 2t bt e Laa ol f L
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a victim of discrimination risked losing job security if he

accented A dob offer. Thus. the egquitable considerations

underlying the CA decision were not present in those cases. The

reinstatment to all discharged employees knowing that job

openings were limited and that some employees would be laid off
immadiatalu if a1l arcentaed the nffera. The reacannina nf +he

"We can understand that discriminatees who were
then employed elsewhere, even if at less pay,
might not want to give up their work simply to be
laid off by respondent, and we can understand
that even those for whom a working position was
open might be unable to come forward forthwith. .
. . However, any discriminatee who was free
should have returned immediately after receipt

.- » P e, | o _;-.-!2 e e B R P -9 9 ‘LL-
¥ e W oeer w Vue=  wre 211 001 miidataesam =N ~ —
L= = = LTI s SRS 2R EE L Lz e
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tuey feared tihere were insuiliiCleni vaca cies,
should at least have inguired."

395 F.2d at 245. The decision below only allows a DC to consider
in an equitable manner the discriminatees' reasons for declining

a job offer.
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for the reasons given by the SG. Furthermore, there is no

substance to petr's claim that the CA opinion necessarily implies

[ U S U R P Ml D i mea detaerm e rat e b

Rt I aat® T ——— - —

can be demanded of a claimant with respect to his possible future
earnings. I do not believe there is a clear conflict between the
holding of the CA 4 with respect to termination of backpay and
any other circuit. None of the cases cited by petr directly
address the eguitable considerations involved in this case.

Harrah's Club, supra, rejected the claimants' argument that the

offers of reinstatement were insufficient because they did not
give them reasonable time within which to terminate their present
employment and then report to work. It did not discuss loss of
seniority that would be caused by acceptance of the offer.
employment because he had another job and because he feared that
return to work might prejudice his pending EEOC suit. Again,
however, the court did not discuss whether or not accepting the

offer would impose a serious present loss upon the claimant.
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DENIAL.

There is a response and a reply.

October 29, 1981 Kahn Opinion in
Appendix
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April 5, 1982

FORD GINA-POW

MEMORANDUM TO THE FILE

81-300 Ford Motor Co. v. EEOC

In briefest summary this case involves the
discriminatory denial of employment by Ford to two women in
1971; an offer by Ford to employ them in 1973, then rejected
by the women who at the time were employed by General
Motors; Ford's offer of employment in 1973 did not include
either retroactive seniority or backpay; the women pursued
EEOC remedies, then sued in the D.C. and obtained backpay
awards from 1971 to 1978 - the date of the DC's order. C.A.
4, two to one (Hoffman dissenting), affirmed.

The question presented, as stated by the SG for EEOC,
is as follows:

"whether an employer who unlawfully refused
to hire job applicants ... Ccan terminate its

TedambndTdher Emmw lamleoacs o aln = P o
d AWML L LY LWL uuvnyux My Duu:ﬂ:\iucu\..l._y

offering the applicants positions without
seniority at a time when they had obtained,
an accumulated seniority in, ¢f the jobs."



The Ford brief argues that its obligation to pay

backpay was tolled - that it is terminated - by its 1973

cffer of emplovment evaen though it Aid not include

e . ————
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The SG insists that the failure to offer retroactive
seniority, at a time when the claimants wouyg have had to

forfeit seniority accrued at General Motors, created "a

[ DS FUPUSOU DI R SN ISR Y- PNy i FOpRG . [ U S Mha enmwma ~ELaw ~f 4
e -

.............. Sz ths Zloinmzontc. Tho mooo cEfa- oF et
employment therefore did not toll the continuing of backpay
rights.

SG argues - with citations - that the NLRA rule
requires that retroactive seniority be included in an offer

of employment, following an earlier discriminatory denial,

if there is to be any tolling of the claim to backpay. Even

.o - . . . - a - O - e, - — - o PR Y U P falal

- - -

says that their claim to backpay would have remained
unsettled and would simply have been resolved in the normal
course - including litigation if necessary. The Tile VII
rule should accord with that under NLRA.

I think the SG's brief postures this case very
narrowly. It may permit us to hold that on the facts here,

where the claimants had employment with GM plus two years



3.
accrued seniority with GM, the offer by Ford of employment
was ineffective because it failed to offer comparable

gseniority. The SG's brief does not say what the EEOC's

naceibtdiAan wannTA bha $f e facm ccm o P SR T Y - ﬂ‘l,

f e mmmm e e e e wm e w8 -

seniority benefits elsewhere during the period 1971 - 1973.
There is a second question in the case whether, under
Burdine, CA 4 improperly placed the burden of proof on
petitioner. The SG seems to have the better of this
argument: that the DC'a allocation of proof was not

inconsistent with Burdine. /
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The Ford brief arques that its obligation to pay

backpay was tolled - that it is terminated - by its 1973
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seniority, and says that CA 4 4id not hold that backpay also
should have been offered. See particularly brief p 13, £n.
7.

The SG insists that the failure to offer retroactive
seniority, at a time when the claimants would have had to
forfeit seniority accrued at General Motors, created "a

Hobson's choice" for the claimants. The mere offer of

Fpra T — e eeeTes e N =t A . % - o 10, ey Sy B g—=an — - - L] — -
ST TR T ol T R e T N T 0w oS L ETE . W U S . TR - TATOTI I W R e - i Bomie Ry —
rights.

SG argues - with citations -~ that the NLRA rule

requires that retroactive seniority be included in an offer
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if there is to be any tolling of the claim to backpay. Even
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course - including litigation if necessary. The Tile VII
rule should accord with that under NLRA.

I think the S8G's brief postures this case very
narrowly. It may permit us to hold that on the facts here,

where the claimants had employment with GM plus two years
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seniority. The 8G's brief does not say what the EEOC's
position would be if the two women claimants had accrued no

seniority benefits elsewhere during the period 1971 -~ 1973,
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petitioner. The SG seems to have the better of this
argument: that the DC'a allocation of proof was not

inconsistent with Burdine.

L.F.P.
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To: Mr. Justice Powell

From: Mary

In Re: Very Short Pre-Argument Memo

in No. 81-300, Ford Motor Co. v. EEOC

My initial reaction is that Judge Hoffman, in dissent in the
CA4 decision below, is right. His dissent begins at A-78 of the

App. to Cert. There are two gquestion on which cert was granted:
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1. whether back pay continues to accrue after the claimant

has had an unconditional job offer that does not include retroacrive
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back-pay or seniority-rights issues, though at trial Gaddis and

Starr Aid mentinn that theav wara afraild +o Taness tha
: A1 mentionr chev ara afraig o 10208 ne

But Ford could not unilaterly offer retroactive seniority to a new

. - : te A
collective baraaininag agreement  The Title VIT and MLRE cascc cited
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majority opinion appear to involve situations in which a prior (not
a new employee) employee illegally fired is entitled to retroactive

seniority in a job offer from his previous employer.

2. Whether the decisions below erred in placing too much
of a rebuttal burden on the employer in light of this Court's
decision in Burdine. In Burdine, the Court made it clear (for the
second or third time), that the burden that shifts to the deft is:
one of articulation; provided the emplover articulates a plausible,

non-discriminatiory reason for an employment action, his "burden" is
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The Burdine errors begin at the DC level. See A-168:
"Defendant did not establish a leagitimate. nondiscriminatory reacon
for its failure to hire the three women ...." Under Burdine, there

is, of course, no burden on the deft to esdtablish a non-

AierriminarAary rasesnm £awr am ~amenT mcemamt o 08—
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vague, to say the least. See A-125-A-126.)

This problem was not cured at the ca level. See n.5 at A-

21-22, The majority indicates that because the DC did not find the

deft's reason credible, the deft's burden under Burdine was not met.

But. under Rurdina. tha Aafk Aras mnak hama ba —caioo bl - om0 8

his reason in order to met his burden of production.

I realize this memo is far too short to do justice to the

issues. If you would like more briefing on any issue or issues

after arrgument, please let me know.
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JUSTICE HARRY A. BLACKMUN
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Dear Sandra:

In due course, I shall try my hand at a dissent
in this case.

Sincerely,

v

Justice O'Connor

ccs: The Conference
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Washington, B, Q. 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

June 2, 1982

Dear Sandra:

I await the dissent.

Justice O'Connor

cc: The Conference

Sincerely,
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meb 06/02/82

To: Mr. Justice Powell

From: Mary

In Re:¢ No. 81-300, Ford Motor Co. v. EEOC

I have several substantive problems with this opinion, none

of which ao to the holding itself--that, absent special
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accrual of potential backpay liability.
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regard to Ms. smith.} with regard to the trial court, Justice
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"indicates that the District Court found by a preponderance of the

evidence that Ford's justifications were 'unworthy of any
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I so the basis of the DC's decision does not seem consistent with
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"establish" legitimate reasons.
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And I do not think that this problem, or any troubling
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lananadge in the CA aninion,

s cured hy n. § (A=21-22 of Potn

does Justice O0'Connor. See last 4 in n. 6, at 7 of typed dr
That footnote (in the CA opinion) concludes with this {:

“In thls case, Ford nas neltner ‘articulated’ nor
'established' a 1egit1mate nondlscrim1natory reason for

a — - n ol 0
facts did not coincide with Ford's representations. Fo
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were hired. The district court determlned the truthﬁﬁomﬁé
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Ford was left with no defense to the prima facie case of

discrimination." A.¥, A-21-A-22.
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deft, even by the CA's reckoning, had "articulated"™ a reason (the

trier of fact might believe-~he need not convince the trier of fact

of the truth of his version to rebut the prima facie case.

2., If Justice O'Connor is affirming on the Burdine

question, and that is the only question involving Smith, see lst
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3. There does not seem to have been any way Ford could
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action is brought by the EEOC--that is why there is no need for her
to have filed a charge.) If the Smith part of the case were
reversed on the Burdine point, this problem would not be presented.

As the opinion now stands, however, Ford is liable for back pay to



someone it could not possibly have known it was discriminating
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such circumstances.
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CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST
June 3, 1982
Re: No. 81-300 Ford Motor Co. v. EEOC

Dear Sandra:

Please join me.

Sincerely,
ww”

Justice O'Connor

Copies to the Conference

iy



meb 06/03/82

To: Mr. Justice Powell

From: Mary Becker

In Re: No. 81-300, Ford Motor Co. v. EEOC

I have two substantive problems with this opinion, neither
of which go to the holding itself--i.e., that absent special
circumstances, an employer's unconditional job offer ends the

accrual of potential backpay liability.

1. My first problem is n. 6, at 6-7 of the typed draft.

Here, Justice O'Connor would hold that the decisions below are not

1

inconsistent with Burdine. Under Burdine, the plaintiff bears the

initial burden of establishing a prima facia case. Once this is
established, a burden of production shifts to the defendant:

[The defendant must] "rebut the presumption of
discrimination by producing evidence that the plaintiff
was rejected ... for a legitimate, nondiscriminatory
reason. The defendant need not persuade the court that it
was actually motivated by the proffered reasons. .... It

1Whether the decisions below are inconsistent with_Bu;@ine is

she was not given an unconditional job offer in 1973 when such
offers were made to Gaddis and Star. Ford had no record of Smith's

armd dmabdam mad e semee ol emm-f el 2 L A @A . A% I

against her in 1971. “See Petn. A-122-123 (Hoffman, J., dissenting
in part).



is sufficient if the defendant's evidence raises a genuine
issue of fact as to whether it discriminated against the
plaintiff." Burdine, 450 U.S., at 2547255.

-r -~

usitice O'Connur Linds nou error at tie trial court level
because it "entered findings of fact discrediting each of Ford's

proffered justifications," and concludes that this "indicates that

I Y T e e T T R e - -~ .. " o-
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deft need not convince the court of the credibility of his

justification. 1In the instant case, what the DC actually did was

I R T e mral e 8. . LI 1 . . T e e . -

nondiscriminatory reason for its failure to hire the three women in

Auaust. 1971.% Petn. A=T1AA {nm:‘xhaeie aﬂﬂnﬂ.\ Riné nnAar n""qi'ﬁ‘?,
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believed, would justify a judgment in his favor; the deft need not
establish a legitimate nondiscriminatory reason for his conduct. 3
Turning to the facts in the cases of Gaddis and Starr, it
cannot be seriously disputed that the deft articulated reasons, even
according to the factual findings of the DC. The DC found that the
men hired over Gladdis and Star had actually applied first, and that

the "stated practice" was to file applications chronologically.

2. - . - - - - .
e e — = ey = ——— ———— ————
................. FR— - P - -
_ _ - - — - hadas - TEAE,TT TTTTTT T
£ Tmbe Ledo- I TR~ gl e
3 Ml T T T I e
450 U.S., at 24\:. LU MULMUTLL WL MLVUYUL LclllGlJ.llD vl Luc y.l.l.l.- .LL)J.U.

3In addition to not finding for the pltfs "on the

o T e e wme s e g - N ¥ e R e B W N RN APV AN ¥ e A LY =R WLIA W LWL D

purported reasons were mere pretexts for discrimination.



Petn A-156. When a vacancy arose, the manager would pull the
"earliest filed applications first." 1Id., at 157. Although the DC
found that this practice was not always followed, id., at A-156, the

deft apparently followed it in processing Gaddis's and Starr's
applicatinng——and the daft tharahu art
reason for choosing the men over Gaddis and Starr.

And even with regard to Smith, the deft seems to have
articulated a non-discriminatory reason. It is true that the DC
found that Smith had applied for a warehouse job at Ford before at
least one of the men selected in 1971 as picker-packers. 1I1d., at A-
157-158. And the selection procedure, described above, therefore
would not explain Ford's failure to hire her. But in his dissent
from the CA decision, Judge Hoffman notes that, at trial, Ford did
articulate a non-discriminatory reason for not hiring Smith for a
warehouse job in 1971--it did not know she had applied for one.
Although the trier of fact might not (and was not) persuaded of the
truth of this claim, it can hardly be said that it was a mere
pretext for discrimination, i.e., that no rational factfinder would
have found in favor of Ford on this point. 1In addition to the
absence of any written record of Smith's 1971 application, see id.,

at A-122-123, Judge Hoffman noted other evidence indicating that

—_ - — & _ .
A W s mdaERem
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factfinder:

"Smith's own testimony lends support to that
application] Of way sShe was not yiven a warehouse job in
1971--she did not make it at all clear to Ford that she
was seeking a job in the warehouse. Smith testified
before the district judge as follows:



'Q. Did you indicate in, on each occaision that

you were applying for work in the Ford warehouse
or what did you tell them?®

'A. I didn't indicate what job 1 applied for, 1

just, unless it was something in my line of work
or whatever.'

Her prior work was in filling orders in a stockroom;
aiihougn similar tu the picker-packer job she claims she
was illegally denied, it is not the same job, and
therefore she did not unambiguously indicate what job she
was seeking. In addition, it is not even clear from her
testimony that she is certain she told Ford she wanted
work similar to what she was then performing or, if she
did, that she described her then job sufficiently for Ford
to understand what employment she wanted. .... Given the
ambiguity of her own testimony, Ford's explanation is
persuasive and carried its burden, admittedly a light one.
Certainly she failed completely to show that Ford's reason
was a mere pretext for intentional discrimination, a
charge she made not attempt to prove."” 1Id., at Al125-127.

Judge Hoffman gave an additional reason why a rational factfinder
5 €Xiplanaiivin wellieévavie-—apparently botlhl Fora
and the EEOC were suprised at Smith's testimony that she was the
first woman to apply for a warehouse job at Ford in 1971. See Petn
A_127c
And I do not think that the Burdine problem at the trial
court level, or any troubling language in the CA opinion, is cured
by n. 5 (A-21-22 of Petn) of the CA decision. The footnote in the
CA opinion concludes with this paragraph:
"In this case, Ford has neither 'articulated' nor
'established' a legitimate nondiscriminatory reason for
hiring the men, since the district court found that the
facts did not coincide with Ford's representations. Ford
insisted that the other women had not applied when the men
were hired. The district court determined the truth to be
that the women had applied beforehand. 1In this situation,
Ford was left with no defense to the prima facie case of
discrimination."”

But the deft, even by the CA's reckoning, had "articulated" a

reason-~-the women had not yet applied when the men were hired--the



deft just had not managed to convince the DC of the truth of this
statement. Under Burdine, however, the defp need only articulate a
nondiscriminatory rationale that a rational trier of fact might
believe--he need not convince the trier of fact of the truth of his
version to rebut the prima facie case. And, as the above discussion
has shown, even with regard to Smith,4 Ford's evidence was enough to
meet his burden under Burdine: an "explanation ... legally
sufficient to justify a judgment for the defendant." Burdine, 451

U.S., at 255,

2. Section 706(g) of Title VII provides that "[i]lnterim
earnings or amounts earnable with reasonable diligence by the person
or persons discriminated against shall operate to reduce the back
pay otherwise allowable."™ At 15-18 of the typed draft, Justice
O'Connor discusses the precise meaning of mitigation under this
provision, drawing her rules--e.g., that the claimant need not go
into another line of work or take a demotion--from NLRB cases, see,
€.9., n.13. The precise meaning of mitigation under Title VII is
not, however, an issue in this case and citation of NLRB cases as
determinative could expose the Court to the risk of appearing to
approve of these rulings, though the Court might differ with them

when specific questions are presented in the context of Title VII,
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the context of Smiéh; the ra
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rather than labor law. Justice O'Connor's policy point can be made
by citing §706(g) of Title VII, which is done at 14 of the typed
draft, and there does not seem to be any need to go beyond this to

discuss the meaning of §706(g) in terms of NLRB cases.



meb 06/03/82

To: Mr. Justice Powell

From: Mary

In Re: Note to Justice O'Connor in No.81-300, Ford Motor Co. V.
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Burdine itself. See Petn. A-123-124.

Under such cicumstances, would it be possible for Judge
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even though technically the judgment below was entered prior to

Burdine?
If that is not a possibility, then perhaps you could
Suggest that she make Lhe LUllowing minoi changes to the printed

draft: (1) at 4, include both issues in the questions on which cert

was granted and delete footnote 6; and (2) add a new section VI as



the next to the last section of the opinion (at 18-19 of the printed
draft). This section need only be one or two paragraphs remanding
Smith's claim because the judgment in her favor rests on an

inaccurate allocation of the burdens of proof and production under
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can be S Silply, OY LefeicLing only to (1)
the DC's language that the deft had not "established" a
nondiscriminatory reason, Petn. A-168; and (2) the CA's failure to
cure that defect in its review--as evidenced by the last ¢ in
footnote 5, Petn. A-22, in which the CA says that Ford did not meet
its burden even though it articulated a nondiscriminatory reason,
but one the DC did not believe. A short quote from Burdine would be
sufficient to illustrate that these decisions are inconsistent with

it.

2. The NLRB Point. This would require only the deletion

of the material from 9 of the printed draft (after the call to note
11) through the next to the last { of section A, at 12 of the
printed draft. At least half of this material consists of footnotes
citing NLRB cases, and none of it is necessary. 1In addition to the
suggested deletion, some new language for the transistion into the
last ¢ of section A at 12 of the printed draft might also be

necessary.
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set forth the basic allocation of burdens and order of
presentation of proof in a Title VII case alleging
discriminatory treatment. See also Furnco Construction Co.
v. Waters, 438 U.S. 567 (1978), and Board of Trustees v.
Sweeney, 439 U.S. 24 (1978). Despite these decisions. some
confusion continued to exist. 1In Burdine we reiterated that
after a plaintiff has proved a prima facie case of
discrimination, "the burden shifts to the defendant 'to
articulate some legitimate, nondiscriminatory reason for the
employee's rejection.'" 1Id., at 253. The "ultimate burden
of persuading the trier of fact that the defendant
intentionally discriminated against the plaintiff remains at
all times with the plaintiff.” 1Id., at 253. It was then
made clear that:

"The defendant need not persuade the Court

that it was actually motivated by the .

proffered reasons . . . it is sufficient if

the defendant's evidence raises a genuine

issue of fact as to whether it discriminated
against the plaintiff. 1Id., at 254.



As neither the District Court nor the Court of
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recently been decided), we restate the foregoing principles.
We conclude, however, on the basis of the specific findings

of fact by the DC, undisturbed by the Court of Appeals, that
the plaintiffs in this case carried their burden of

persuasion.
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employee's rejection.'" 1Id., at 253. The "ultimate burden
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intentionally discriminated against the plaintiff remains at
all times with the plaintiff." 1Id., at 253. It was then
made clear that:

"The defendant need not persuade the Court

that it was actually motivated by the .

proffered reasons . . . it is sufficient if

the defendant's evidence raises a genuine

issue of fact as to whether it discriminated
against the plaintiff. 1Id., at 254.



As neither the District Court nor the Court of
Appeals cited Burdine (apparently because it had only
recently been decided), we restate the foregoing principles.
We conclude, however, on the basis of the specific findings
of fact by the DC, undisturbed by the Court of Appeals, that
the plaintiffs in this case carried their burden of

persuasion.
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June 4, 1982

Dear Sandra:

Your opinion for the Court is excellent, and will
clarify guestions that have plagued this area of Title VIT
law for some time.

One of the areas of continuing confusion has been
the allncation of the burdens and order of presentation of
prOOfo Nefther of the ~Ambres halac. —22-2 :u;u‘”c' P ——
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decisions that were relterated in Burdine. I aaree.
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June 8, 1982

Dear Sandra:
Please join me.

Sincerely,

Justice O'Connor
1fp/ss

cc: The Conference
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Dear Sandra:
I join.

egards,

Justice O'Connor
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81-300—OPINION

2 FORD MOTOR CO. v. EEOC
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?When this case came to trial, Ford claimed that Gaddis and Starr ap-
plied after men had already been hired and that Smith had not applied at
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Appeals upheld the findings.

* After Gaddis had filed her complaint, she and Starr continued to seek
work at the Ford warehouse. In November 1972, Ford hired them and
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Id., at A-170 to A-171.
Starr, and Smith. )
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EEOC, on the other hand, defends the lower court’s rule,
contending that backpay liability should be tolled only by the
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is to determine which of these standards better coincides
with the “large objectives” of Title VII.

I1I

The “primary objective” of Title VII is to bring employ-
ment dlscnmmatlon to an end Albemarle Paper supra, at
and remov[ing] barriers that have operated in the past to fa-
vor an identifiable group . . . over other employees.” Ibid.

(quoting Griggs v. Duke Power Co., 401 U. S. 424, 429-430
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ance.” Alexander v. Gardner-Denver Co., 415 U. S. 36, 44

(1974).
To accomplish this objective, the legal rules fashioned to
implement Title VII should be designed, consistent with
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the period following Ford’s offer, and during which Gaddis and Starr were
unemployed, i. e., after the GM warehouse closed. Our decision today
does not affect their right to claim backpay for the period before they re-
jected Ford’s offers,
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® Both Ford and the EEOC agree on this point. See Brief for Respond-
ent 19; Reply Brief for Petitioner 9.




81-300—OPINION

14 FORD MOTOR CO. v. EEOC

G VRN I S | FIUE: S R T O I Y £ . 1 o
PRPRPIPE I [ MRS RPN PR A.'L PRV PO A E R DR JU R N E R S
o e S o
*11 L0 ) ~oTy hll . " 1 L g O Ll 11 .
- - -
FUNNRE DL T D R T 1 1. s e ” 1 i
. v

— - - . a
P PRI PO RIS O R IS ) PRV I, B I R U RV DR I [

- an e e LT . - .
a r - . T A v 7 T T TTTTTTTTT T T T TR T T
1 1 ¢ 2 1 ¢ 1 o~ 1 ne 4 1 ¢ L I ) ™1
«
. v .
—- PO, . e e s .- LT
- T T e TTTT TTTTTTTTEY TTTTTT OTTT T W T TTTTT ot T TT YT T ety T
e s . . . o -
o . e = - e
™ 1Y L. " T L 11 11 01 1 1
.
I PR . . VR R LA L AT [ PR 111 1 1
L L L L L il e e = mem
—- T U T
o e e e e e e
1 1 1 1 1 [l LIS | 1t n . . . ~ -
- , ’ a (=2 T o
O L T rs » ”n 1 i
- P
.. - . - B v -
Ld hl + a ~ a . = a0, 0 A ¢ % ) v - . w -
N . I 4 - R T - Ty T
1 . 1 . i 4 i 1 1t .
. . - -
AL L el car 0 L ORI S
e . . e . . .
U
Ll hl L] 1 . L . A 1 L] . -
- - T AT T T T - -
A FELEE | A 1 1 1 1 LA | A . 1 ~
. . . v
- . .
— - e e e e were e am i
P e
. . » o S
PR, FR g N oo 1 ~ e . . i aa et 1 ¢ 1 1
e Ll ek e ey e y e e om
. . . e
Tt R
Ford only after belng laid off at GM and smce after belng recalled to the
PG P
et I T Lo Ll

solely from their rejection of Ford’s offer that they valued the GM jobs
more than the value of Ford’s job with seniority.
ZSee discussion supra, at —.



81-300—OPINION

FORD MOTOR CO. v. EEOC 15

PR . L | s »oa Rl 1 LR ] LI a X}
cem e memwesw e wems s wepmesss  esw Y weAMet Wa Wasw Lesatcesciasasw R
DR VRISV IR SN [ DENIDEYR, (RN S . B U & U e |

WTT TR L TTTTTT T ST T my T LT TN T T T TS S TS maseme s e e o wwees

pensation. In other words, the victim of diserimination who

finda a hattar Ar unhufonho"u armivalant iah na lanaaw gn{{

VU JE T LR R " ~ v IR} o'; R}
discrimination.

C
DRI R R R R . R u‘1 L o LFR TrTT 1o ‘.’

minimize damages and on the fact that a claimant is no longer
1ncurr1ng additional injury if he has been able to find other
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tive as the defendant’s. For this reason in almost all cir-
cumstances the rule is fully consmtent with Title VII's object
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positions they would have held at Ford if Ford had hired
them initially. If so, they were confronted w1th two options.
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% Employees value a job for many reasons besides the rate of pay, in-
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offer plus a court awa.rd) dlscounted by the nsks of 11t1gat10n. In eesenee;

turns on the fact that we cannot be sure that, had Gaddis and Starr known
they were going to win their lawsuit, they still would have rejected Ford’s

offer, Had they known they were going to win, of course, they would
have rejected the Ford job only if they valued the GM jobs more than they
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EEOC i is, in effect to contend that a clalmant is not made whole for pur-
poses of Title VII unless he decided to stay at a replacement job that was
worth to him more than the sum of 1) the defendant’s JOb (2) the nght to
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how Gaddis and Starr could have been deprived of adequate
compensation because they chose to venture upon a path that
seemed to them more attractive than the Ford job plus the
right to seek full compensation in court.

If the choice presented to Gaddis and Starr was difficult, it
was only because 1t requlred them to assess thelr hkehhood of

LIS reasvll alvne uat ey were deprived ol iheir right Lo ad-
equate compensation. It is a fact of life that litigation is
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simple rule that the ongoing acerual of backpay liability is
talled when a Title VIT claimant reiacts the inh he ariginally
sought comports with Title VII's policy of making discrimina-
tion vietims whole.

Alele e e MMUEAT . YYTY el o2 Al L0 0 1Tl L
et o . TTTTTTTTT g TTTTT gttt T
LS i. e bl . 1 0 . . A
JRIINCELLE VIO WAL RASWETUS CLESS RV ET . LEses MLeLLEIIET LTl LmeY FrInnom iame o e
w ; e e
Anmnaidane tlan atahiba AF G annea b dllend cnesblian 9 Vs AL T A
VUILIIULL WAS LA LIUD UL LMLAVLLLIY LILL U G VT D wuwy vy LJUO
A e iV i YL d . a L TI? 2. D TV na T ¥ AEne
g g ey et e e Cr e evevrvne vy e
TY N A~ A~ sa oo ~ - e . weo e @ mes

—— e e o — - e - e e —y

431 U S. 324 371-376 (1977). The lower court’s rule places
partlcularly onerous burden on the innocent employees of
an employer charged with dlscnmmatlon. Under the court’s
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crued after the rejection of an employer’s offer should be awarded to the
claimant.

# Seniority may govern, “not only promotion and layoff, but also trans-
fer, demotion, rest days, shift assignments, prerogative in scheduling vaca-
tion, order of layoff, possibilities of lateral transfer to avoid layoff,
‘bumping’ possibilities in the face of layoff, order of recall, training oppor-
tunities, working conditions, length of layoff endured without reducing se-
niority, length of layoff recall rights will withstand, overtime opportuni-
ties, parking privileges, and [even] a preferred place in the punch-out line.”
Franks v. Bowman Transportation Co., 424 U. 8, 747, 766-767 (1976)
(quoting Stacy, Title VII Seniority Remedies in a Time of Economic Down-
turn, 28 Vand. L. Rev. 487, 490 (1975)).
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U. S. 335, 346 (1964)), we should be wary of any rule that en-
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The sacrifice demanded by the lower court’s rule, more-
over, leaves the displaced workers without any remedy
against claimants who fail to establish their claims. If, for
example layoffs occur while the Title VII suit is pendmg, an
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#In addition to the rights of innocent employees, the rule urged by the
EEOC and adopted by the court below burdens innocent employers. An
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dorsed by the lower court undermines this right by requiring the em-
ployer, if he wishes to offer some relief to the claimant and toll the mount-
ing backpay bill, to surrender his defense to the charge that the claimant is
entitled to retroactive seniority. If the employer offers the claimant ret-
roactive seniority as well as a job, and then prevails at trial, he will have no
recourse against the claimant for the costs of the retroactive seniority that
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parties to stem the ongoing effects of the alleged discrimination without
compelling either claimant or employer to compromise his claims or surren-
der his defenses. Cf. Moro Motors Lid., 216 N. L. R. B. 192, 193 (1975)
(“were [an employer] required to offer to an employee, allegedly dis-
charged for discriminatory reasons, reinstatement with accrued back pay,
the [employer’s] right to litigate the issue of whether the discharge was
unlawful would for all practical purposes be nullified”) (emphasis in origi-
nal); National Screen Products Co., 147 N. L. R. B. 746, 747-748 (1964).
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tims of employment diserimination into the jobs they deserve
as quickly as possible. The rule, moreover, threatens the in-
terests of other, innocent employees by disrupting the estab-
lished seniority hierarchy, with the attendant risk that an 1n-
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seniority.
On the other hand, the rule that a Title VII claimant’s re-
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So ordered.
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CHAMBERS OF June 15 ’ 1982

JUSTICE Wn. J. BRENNAN, JR.
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Dear Harry:

Please join me in your dissent in the above.
Sincerely,
T
ﬂfi 1)
o l‘

Justice Blackmun

cc: The Conference
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