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1. SUMMARY: Whether a l‘lal“t’:...al.:ui:*:lrr115" authorized sentence of
life-without-parole, imposed on a nonviolent offender for his seventh
felony--all committed under the influence of alcohol--constitutes
cruel and unusual punishment.

2. FACTS AND PROCEEDINGS BELOW: Resp entered a guilty plea

in state court to a felony charge of utEering a "no account" check for

2ok cages MW—%{mﬁmﬁﬂ%




$100. Against the advice of counsel, he also admitted to six prior
felony convictions. These included three convictions for third degree
vburglary, and one conviction each for a third offense for driving
while intoxicated, ‘Yrand larceny, and E;taining money under false
pretenses. The record indicates that resp is an alcoholic, and that
alcohol contributed to his actions leading to each of his prior
convictions. Asked by the TC to describe the events of his last

crime, resp =aid:

"I was working In Sioux PFalls, and got my check that day,
was drinking and I ended up here in Rapid City with more
money than I had when I started. I knew I'd done something
I didn't know exactly what. If I would have known this, I
would have picked the check up, I was drinking and didn't
remember , stopped several places." Pet. App., at A-3.

Resp walved his right to a presentence report and requegﬁfd immediate
sentencing. The TC agreed, and sentenced him under the state habitual

offender statute to life imprisonment. That statute provided that

resp would never be "eligible for parole by the board of pardons and
‘_-q._..-ln.___.,_.__..-—-.-"

paroles." S.D. Codifled Laws Ann. §24-15-4 (1979). As petr, the
State of Sduth Dakota, explains it, "by imposing a life sentence, the
sentencing judge committed ([resp] to the state penitentiary for the
remainder of his natural life, barring a pardon or commutation of his
gsentence®™ by the governor.

Resp appealed his sentence to the South Dakota Supreme Court.
With two justices dissenting (Morgan, Henderson), that court atfirmed
the sentence. Resp then filed a petition for habeas corpus Iin the
D.S.D. (Bogue [CJ]). The DC denied the petn. See Supplemental

Appendix. Resp's argument that the sentence viclated due process



-,

because it was done without a presentence report was unavalling
because resp had waived a report. Resp's argument that the sentence
violated the Eighth Amendment was unavailing because governed by this

Court's degision in Rummel v. Estelle, 445 U.5. 263 {1980).

3. DECISION BELOW: Resp appealed to the CA8, urging only that

the sentence constjtuted cruel and unusual punishment under the Eighth
Amendment . TheIE:i reversed and remanded to the DC with instructions
that the writ issue unless within 60 days the State resentenced resp.
The court first held that Rummel was pot dispositive. There, this
Court rejected an Eighth Amendment disproportionality challenge to a
life sentence with the possibility of parole under the Texas habitual
offender statute. But the Rummel Court did not reject entirely the
ldea that a term of imprisonment might be so disproportionate to the
offense as to be unconstitutional. 1In extreme cases, the Court
indicated, where a legislature made relatively innocuous behavior
felonious, a proportionality principle might come into play. 445
U.85., at 274 n. 11. But more iméﬂrtantly, this Court distinguished
the life sentence at issue there from a life sentence without parole.

This Court noted that Texas had:

"a relatively liberal policy of granting good time credits
to lts prisoners, a policy that historically has allowed a
prisoner serving a life sentence to become eligible for
parole in as little as 12 years. ... [A] proper assessment
of Texas' treatment of Rummel could hardly ignore the
possibility that he will not actually be imprisoned for the
rest of his life. If nothing else, the possibility of
parole, however glim, serves to distinguish Rummel from a
person sentenced under a recidivist statute like
Miszsissippi's, which provides for a sentence of life without
parole upon conviction of three felonies including at least
one violent felony."™ 445 v.S., at 280-281,
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Contrary to the State's assertion, Hutto v. Davis, U.5. ¢ 102

S. Ct. 703 (per curiam), does not stand for the proposition that
disproportionality analysis is inapposite except in capital cases,
Hutto said only that Rummel stands for the proposition that federal
courts should be "reluctant to review legislatively mandated terms of
imprisonment,® and that successful challenges in such contexts should
be "exceedingly rare."™ 102 S. Ct. at 705. And Davis was sentenced to
a definite term of years and so, like Rummel, had the prospect of
parole or otherwise of release.

The CA8 held that a life sentence without parole differs in
quality -from a term of years or a life sentence with the prospect of
parole. "As with the death penalty, the State totally rejects
rehabilitation as a basic goal of our criminal justice system."™ Pet.
App., at A-14. Compare Rummel, at 272 (death penalty differs from

other forms of criminal punishment, inter alia, in rejecting

possibility of rehahilitatinn].l

Identifying "objective factors"™ in making its proportionality
inquiry, as mandated in Coker v. Georgia, 433 U.S. 584, 592 (1977),

the CAB noted that in only one other State, Nevada, could a nonviolent

lrhe cas rejected the State's contention that the possibility
that the sentence could be commuted by the governor brings the
case within Rummel. Pet. App., at A-12 n. 6. Although
commutations were fairly common in South Dakota before 1975,
since that time the governor had denied all 25 requests for
commutation, including resp's. The CAB noted this Court's recent
decision in Connecticut Board of Pardons v. Dumschat, 452 ©U.S.
458, 464 (1981), which held that declsions to commute 1life
sentences did not and need not depend--as parole decisions must--
upon objective fact-finding but may rest instead on purely
subjective evaluations entrusted unreviewably to the denominated
decisionmaker.
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habitual offender receive a life sentence without the possibility of
parole. Moreover, the circumstances surrounding resp's crimes
demonstrated that life without parole was "grossly disproportionate.™
In each, alcohol was a factor. Although not excusing the offenses,
alcoholism "is nonetheless a condition amenable to treatment."™ Pet.
App., at A-19. To forsake rehabilitation for such an offender
violates "the evolving standards of decency that mark the progress of

a maturing society.™ Trop v. Dulles, 356 U.S. 86, 101 (1958).

4. CONTENTIONS: Petr contends that this case is controlled by

Rummel and Hutto and should be summarily reversed. The CAB's

distinction between life sentences with and without parole does not
square with Rummel's statement that "a sentence of death differs in
kind from any sentence of imprisonment, no matter how long,™ 445 0.S.,
at 390, and Hutto's statement that Rummel distinguished between
"punishments--such as death--which by their very nature differ from
all other forms of conventionally accepted punishment, and punishments
which differ from others only in duration.™ The State accepts the
Hutto dissenters' conclusion that the majority there held
proportionallity analysis inapplicable to non-capital punishment cases.
The "objective factors™ relied on by the CAB were rejected in
Rummel., For example, the fact that South Dakota is more severe in
this respect than any other State save one was considered irrelevant
since "some states will always bear the distinction of treating
particular offenders more severely than in any other state." 445
U.5., at 282. Resp's seven felonies and incarceration for most of his
adult 1life distinguish this case from the hypothetical posed in Rummel

where the plurality indicated it might apply a proportionality



approach--"1life imprisonment for overtime parking."

The possibility of parole, although noted in Rummel, was only one
example posed by the Court of the complexities involved in Rummel's
attempt to portray Texas as the most severe State in the nation.
Moreover, Rummel emphasizes the strong state interest in imposing what
"might otherwise constitute a disproportionate prison sentence on an
individual determined under state law to be a habitwal sffender.”

Hutto v. Davis, supra., The State also emphasizes the possibility that

the governor might commute resp's sentence.
I1f summary reversal is not appropriate, the State urges that the
Court grant this case. It submits that the CA8's distinction between

life with and life without parole conflicts with Britton v. Rogers,

631 F.2d4 572, 578 (CA8 1980), Terrebonne v. Blackburn, 646 F.2d 997

(CAS 1981), United States v. Valenzuela, 646 F,2d 352 (CA9 1980),

Gov't of Virgin Islands v. Gereau, 592 ¥.2d 192 (CA3 1979), and Moore
v. Corvan, 560 F.2d 1298, 1303 (CA6 1977), cert. denied, 435 U.S. 929
{1978).

Resp repeats the CAB's argument that life without parole is
qualitatively different from life with parole. It notes that South
Dakota is free under the CA8's approach to sentence resp to 99 years
imprisonment, which would make him ineligible for parole for 38 years,
24 more than Rummel was.

Resp also argues that because only Nevada and South Dakota have
laws like this one, a decision by this Court would have very little
impact.

He concludes by distinguishing the cases the State claims

conflict with this one. In Britton, the governor regularly commuted



life sentences (and the underlying crime was rape). 1In Terrebonne the

majority equated dealing in heroin, the crime at issue, with viclent

grime. 1In Valenzuela, a major drug ring was at issue. Gereau dealt

with a conviction on eight counts of First Degree Murder, and in Moore
the defendant had been convicted on three counts of rape.

5. DISCUSSION: Although the CAB's decision is inconsistent with

the implications of certain passages in Rummel, which suggest that
terms of imprisonment, no matter how severe, may be immune from

proportionality analysis in most cases, on its face neither Rummel nor
Hutto forecloses the result reached below. As the CA8 noted, life
without parole shares with the death penalty a rejection of the
possibility of rehabilitation. Although the Court may ultimately
decide that this 1s a difference in degree, and not a difference in
kind, from life with parole, that question is not answered by Rummel
or Hutto and seems more appropriately addressed after plenary review.
Moreover, if certain passages in Rummel suggest that the distinction
made is without constitutional significance, it is true as well that
the Court in Rummel took care to distinguish Mississippi's life-
without-parole statute (which, incidentally, required that at least
one prlor offense be a violent crime). This Court has held in other
contexts that the difference between the possibility of parole and the

possibility of a pardon is of constitutional magnitude. Connecticut

Board of Pardons v. Dumschat, 451 U.S., at 464=-465,

Moreover, the fact, apparently known to the sentencing judge at
the time of sentencing, that each of resp's offenses were committed
under the influence of alcohol, also may distinguish this case from

Rummel. The Rummel Court emphasized that recidivist statutes
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punishing comparatively minor crimes with §evere sentences were
supported by a strong state interest "in dealing in a harsher manner
with those who by repeated criminal acts have shown that they are
simply incapable of conforming to the norms of soclety as established
by its criminal law. ... [T]he State of Texas ... has a valid interest
in so dealing with that class of persons." 445 U.S., at 276. The CAB
held that a State could not vallidly treat an individual who committed
each of his minor crimes under the influence of alcohol as one of that
class, given the fact that alcoholism is treatable. Aagain, although
the Court may ultimately reject that position, it is worthy of plenary
review.

6. RECOMMENDATION: I recommend that the petn be granted,

There is a response.

October 25, 1982 Ogden opn in petn
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BENCH MEMORANDUM

No. 82-492

Solem v. Helm

Michael F. Sturley March 25, 1983

Question Presented

Does a life sentence without possibility of parocle for a

seventh non—violentéﬁﬁ}gﬂ&z@ﬁ%{l@ﬁé& felony violate the Eighth

Amendment proscription of cruel and unusual punishments?



Qutline of Memorandum

I. Background
A, The State Statutes
B. Facts
C. Decisions Below
II. Discussion
A. The Relevant Precedents
B. The Applicable Principles
C. The Application of the Principles

I1II. Conclusion
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I. Background

A, The State Statutes

South Dakota, in common with many other States, has a
recidivist statute that can be applied to a defendant's fourthl
——— e

felony conviction:

When a defendant has been convicted of at least three
prior convictions [sic] in addition to the prinecipal

felony, the sentence for the principal felony shall be
enhanced to the sentence for a Class 1 felony.

5.D. Codified Laws Ann. §22-7-8 {19?9].2 The maximum penalty for
———

a "Class 1 felony"” is "life imprisonment in the state penitentia-

ry" and a $25,000 fine,3 §22-6-1(3) (Supp. 1982) (previously

codified at §22-6-1(2) (1979))., There is added bite to a life

sentence in South Dakota, for state law explicitly provides that

lsouth Dakota has a separate recidivist statute that can be
applied to a defendant's second or third felony conviction.
Onder 5,D, Codified Laws Ann, §22-7-7 (1979), the subseguent fel-
ony sentence is enhanced by increasing the felony classification
to the next highest class. See note 3, infra.

2Thi.a is the version in forece when Helm wasg convicted. The
statute now reguires "at least three prior felony convictions,"

S.D, Codified Laws Ann, §22-7-8 (Supp. 1982), rather than simply
"three prior convictions." As Helm's previou% convictions were
for felonies, the change would not have affecte m.

T i e T

3There are two more serions felony classes. A "Class A" fel-
aony carries the death penalty or mandatory life imprisonment.
8.D. Codified Laws Ann. §22-6-1{1) (Supp. 1982), A "Class B"
felony carries mandatory life imprisonment. §22-6-1(2). South
Dakota has a total of eight felony classes. The lower classes
and the maximum punishments provided are:

Class 2 25 years and $25,000 §22~6-1(4)
Class 3 15 years and $15,000 §22-6-1(5)
Class 4 10 years and $10,000 §22-6-1(6)
Class 5 5 years and 55,000 §22-6-1(7)
Class 6 2 years and $2,000 §22-6-11(4)



parole is unavailable: |

A person sentenced to life imprisomment 1s not eligible
for parole by the board of pardons and paroles.
§24-15=4 (1979). The Governor, however, may pardon a defendant
or commute his sentence. The board of Eardons and paroles is
authorized to make recommendations to the Governor on this sub-
w’

ject, §24-14-5; S.D. Executive Order 82-04 (Apr. 12, 1982), but

the Governor is not bound by the recommendation, §24-14-5,

B. Facts
By 1979, resp Helm had been convicted of six felonies,

B e — =

L
He had three convictions for third degree burglary, one convic-

AEEIE .

tion for third offense driving while intoxicated, one conviction
————

for grand larceny, and one conviction for obtaining money under
false pretenses, The record is essentially devoid of any detalls
about these prior convictions, except that they were all non-
violent and alcohol was a contributing factor to Helm's actions
in each case,

It is unclear when Helm committed his previous felonles,
but under the present lgw third degrée burglary, a "Class 4 felo-
ny," is defined as “entér[inqi ar remﬁin[ing] in an unoccupied

structure, with intent to commit any crime therein." §22-32-8

{19?9}.4 Third offense driving while intoxicated is a "Class 6

YThe Rummel majority asserts "that for crimes concededly
classified and classifiable as felonies ..., the length of the
sentence actually Iimposed is purely a matter of legislative

Pootnote continued on next page.



felony."™ §32-23-4 (Supp. 1982). There is no "grand larceny" in

grace,”" 445 0U.5., at 274 (footnote omitted). I see no legal
basis for this assertion. But to the extent one might accept it,
it is worth noting that the South Dakota burglary statute--
particularly third degree burglary--might not =satisfy the con-
straint of "concededly ... classifiable as [a] felon[y]."

Common law burglary is c¢learly classifiable as a felony, but
that crime was defined as breaking and entering the dwelling
house of another in the nighttime with intent to commit a felony.
The South Dakota statute applies to any presence (even lawful
presence) in any structure (even one open to the public) at any
time (even the middle of the day) with the intent to commit any

crime (even a petty misdemeanor).
In State v. Blair, 273 N.W.2d 13 1979) , for example, the
court upheld a third degree burgla dictment charging the de-

fendants with attempting to steal money from the coin boxes in a
laundromat's washing machines. The amount of money involved in
the theft ordinarily would have made the crime "petty theft," a
class 2 misdemeanor punishable by 30 days in the county ijail
and/or a $100 fine. The laundromat was open to the public, so
there was no unlawful entry. But the laundromat was a "struc-
ture,”™ so the statutory elements of third degree burglary were
atisfied.

Blair's implications are broad indeed. It means that shoplift-
ing, which is ordinarily a class 2 misdemeanor, is automatically
third degree burglary, a class 4 felony punishable by 10 years in
the state penitentiary andfor a $10,000 fine. In fact, if a
South Dakota college student in his own dormitory room intends to
take a dime from his roommate's desk some night, he already has
committed first degree burglary, a class 2 felony punishable by
25 years in the state penitentiary and/or a $25,000 fine. §22-
32~143) .

The South Dakota burglary statute has been criticized along
these lines by others. See, e.g., State v, Blair, 273 N.W.2d, at
188 (Zastrow, J., dissenting); Note, "Steal the Chi=—"2t the

Henhouse Deoor:" The South Dakota Burglaw- ~ Wﬁ.
Rev. 158 (1980).

It is possible, of course, that Hel: mately
could have been classified as felonies, © icular
reason to believe that this is the case t hap-
penaed in this case, it seems at least ac Meaded
guilty to third degree burglary in retu antence
without much concern for the fact that it convic-
tion. The laundromat thief in Blair, f __-¢ ultimately

pleaded guilty to third degree burglary ana received a light sen-
tence. ee Note, supra, at 162. Perhaps it would be helpful iE,

at oral argument, vou asked for some of the details of Helm's
prior offenses.



the current South Dakota law,5 but it was previously defined, in

relevant part, as "the taking ... by fraud or stealth"™ of
ey e e R
1ivest0ckﬁ or property worth more than $50, §§22-37-1 and 22-37-

2{1) & (3) (1967). It was punishable "by imprisonment in the

state penltentiary not exceeding ten years or by imprisomment in
the county jail not exceeding one year." §22-37-3 (1%67). There
ig also no "obtaining money under false pretenses” in the current

l.aw,,,.II|I but Helm may have been convicted under §22-41-4 (1967):

"Every person who designedly, by color or aid of any
false token or writing, or other false pretense, ...
obtains from any person any money or Pproperty .,. is
punishable by imprisonment in the state penitentiary
not exceeding three years or in a county jail not ex-
ceeding one vear, or by a fine not exceeding three
times the value of the money or property so obtained,
or by both such fine and imprisonment.”

This is comparable to a present "Class 6" felony. 1In any event,

it appears that Helm's conviction for obtaining money under false

5Under the current §22-30A-15, "theft" includes "the separate
offens[e] committed or charged before the effective date of [the
current law] and known as larceny." "Grand theft," a "Class 4
felony," is defined, in relevant part, as the theft of property
worth more than $200, any livestock, or a firearm. §22-30A-17.

61 find it interesting that a %:itic of the South Dakota bur-
glary statute would advise potential chicken thieves to "Steal
the Chicken at the Henhouse Door™ to avoid committing burglary.
See Note, supra n., 4, Onder South Dakota law, however, a chicken
thief commits a serious felony (previously grand larceny; now
grand theft) inside or outside the henhouse. Once agaln, we do
not know the details of Helm's grand larceny. He may have been
no more than a chicken thief. Clarification at oral argument

might be useful, e ——————

Tcurrent law includes "false pretense" within the theft defi-



pretenses began with a charge of uttering a "no account" check.
See Helm's Brief in Supreme Court of South Dakota, Ho. 12789, at

5. (This 1s the most information we have about any of his prior

convictions,)

In sum, it is impossible to be certain about Helm's pre-

iy, T —

vious offenses on the record now before the Court. It appears
e et

that prior to 1979 he had been convicted of four "Class 4" felo-

nies and two "Class 6" felonies, but the statutory definitions

leave room for some very minor behavior. We do know that none of

——

the offenses was a crime against a person, and all six involved

alcohol. As a result of the convictions, the 36-year-o0ld Helm
A e

had spent much of his adult life in the South Dakota State Peni-
tentiary.

In 1579, Helm pleaded guilty to uttering a "no account”
check for %ﬁﬂﬂ, a "Class 5 felony."™ §22-41-1.2, It appears that
the offense was committed after Helm had been drinking to such an

extent that he was unable to remember what had happened.

C. Decisions Below

The state TC (Parker) accepted Helm's guilty plea and
sentenced him to life imprisonment under §22~7-8. It reasoned
that because his prior imprisonments had been insufficient to
motivate Helm to correct his drinking problem, theaifwaa no pur=-
pose in giving him another chance. Since he was "beyond reha-
bilitation,"™ the TC "lock[ed] [him] up for the rest of [his] nat-
ural life, so [there would not be] Efurther victimg of [hisg]

crimes."



The South Dakota Supreme Court affirmed the sentence by
a g. 287 N.W.24 497 (1980). The majority, per Justice
Dufry—found the sentence "severe," but "it [did] not shock the
conscience of the court.™ 1d,, at 498. Chief Justice Wollman,
concurring specially, noted the availability of executive clemen-
cy. 1d., at 499, Justices Morgan and Henderson filed dissenting
oplnions in which they argued that Helm's sentence was dispropor-
tionate. Jhstice Morgan would reserve life sentences for crimes

against persons. Justice Henderson, applying the analysis adopt-

ed by CA4 in Hart v. Coiner, 483 F.2d 136 (1973), cert. denied,

415 U.5. 983 (1974), concluded that Helm's sentence violated the
Eighth Amendment. At the very least, he would give Helm "an op-
portunity to obtain parole during his lifetime."” 287 HN.W.2d, at
502. -

Helm then sought federal habeas. The DC (S5.D.; Bogque)

denied the writ, relying on Rummel v. Estelle to dispose of

Helm's Eighth Amendment claim.

V7

On appeal, CA8 (Lay, Bright, Ross) reversed. The court

distinguished Rummel v. Estelle on the ground that Helm had been

sentenced to life imprisonment without possibility of parcle. In

V’Hutta v. Davis, 454 0.5. 370 (1982) (per curiam)}, there was also

a possibility of parole, There is a qualitative difference, be-

cause the State has‘reggpted the possibility of rehabilitation.

Examining the crimes Helm had committed and the sentence he had

&
received, the 53§}t concluded that the sentence was grossly dis-

proportionate, Accordingly it granted habeas relief.
"-'-"---"h-



II. Discussion

In view of your familiarity with this area, I discuss
the principles very briefly, The main purpose of this bench
memo, as I see it, is to £ill in some of the gaps that the briefs

have left.

A. The Relevant Precedents

Two recent decisions of this Court are of particular
significance here: Hutto v. Davis, 454 0.5. 370 (1982) (per
curiam), and Rummel v. Estelle, 445 U.S. 263 ({1980). You dis-
sented from JOUSTICE REHNQUIST's opinion in Rummel, writing an
opinion in which JUSTICES BRENNAN, MARSHALL, and STEVENS joined.
In Davis, a summary reversal of CA4, you declined to join JUSTICE

REHNQUIST's per curiam opinion, but concurred in the judgment on

the authority of Rummel.

Since you wrote in both of these cases, I will only sum-
marize thelr facts briefly to refresh your memcry. Rummel was
convicted in 1964 of presenting a credit card with intent to de-
fraud, obtalning $80. In 1969 he was convicted of passing a
forged check for $28,36, In 1973 he was convicted of a third

felony: obtaining $120.75 under false pretenses.E After the 1973

conviction, the state TC sentenced Rummel to life imprisonment

under Texas's habltual criminal statute. Relying in part on the

8Phese were the only convictions specifically at issue, but
it appears thatYRummel had a total of 13 conyictions. See Amicus
Brief of the Criminal District Attorney of Bexar County, Texas,
in Rummel, No. 78-6386, at 3, n. 2.



possibility of parole, see 445 U.S., at 280-281; cf. id., at 268,
this Court upheld the sentence 1in a 5-4 decision. ‘féxas freed
Rummel lesgs than eight months after the decision was announced.
Davis was convicted of selling marijuana and with pos-
session of marijuana with intent to distribute., A total of nine
ounces of marijuana, with a value of approximately $200, was at
issue. Davis had at least one prior conviction inveolving LSD.
In addition, there was evidence that he had been distributing
other drugs (including LSD) at the time he was arrested on the
marijuana charges, There were two other possible aggravating
circumstances: sale of marijuana for use by a prisoner, and for
the use of an inmate's wife left alone with an infant child., Da-
vis was sentenced to 20 years and fined $10,000 on each of the
two marijuana charges, the sentences to run consecutively. De-
spite a letter from the State's prosecutor admitting that the
sentence was grossly disproportionate, this Court summarily re-—
versed an en banc CA4 decision granting habeas relief on Eighth

Amendment grounds.

B. The Applicable Principles

In Rummel, the Court recognized that some sentences
short of death still may be so disproportionate that they violate
the Eighth Amendment, regardless of whether they are "different
in kind" from other penalties, Although the Court deemphasized

cases such as Weems v, United States, 217 0.5, 349 (1910},

Ingraham v. Wright, 430 U.8. 651, 667 (1977) (your opinion), and

Trop v. Dulles, 356 U.5. 86, 100 (1958) (plurality opinieon), it




admits their statement of this principle, See 445 (0.5,, at 271-
272. And it concedes "that a proportionality principle would ...
come intec play in {an] extreme [case]." Id., at 274 - °
the Court does not identify this proportionality %
Rummel holds, therefore, is that the appropriate kr‘:::
principle--whatever it might be--was not violated
that case.

Under these circumstances, I think you should continue

to apply the principles that you announced in your Rummel Jis-

gent. You identified three factors in particular: "{(i) the na-

L £
ture of the cffense ...; {(i1i) the zentence imposed for commission fﬁuauau&

of the same crime in other jurisdictions ...; and (iil) the sen-

tence imposed upon other criminals in the same jurisdiction ...."
P i i, T e M S P

I1d., at 295 {POWELL, J., dissenting). In applying these princi-J

ples, Rummel serves as a benchmark. If a sentence is more gross-
ly disproportionate than that in Rummel, it violates the Eighth
Amendment. But if the sentence is less grossly disproportionate
(or equally disproportionate), then Rummel controls. You already
have recognized Rummel's econtrolling authority in appropriate
circumstances. Hutto w. Davis, 454 0.5., at 375 (POWELL, J.,

concurring in the judgment).

C. The Application of the Principles

Here the sentence is more grossly disproportionate than
.. '.l-____ i

that in Rummel. It therefore violates the Eighth Amendment, and

the decision below should be affirmed.



e

On its face, the nature of the principal felony here
{uttering a 5100 no account check) is very like the principal
felony in Rummel (obtaining $120.75 under false pretenses). The

prior criminal records are also similar, Both consist of rela-
i —_iie

tively minor, non-vioclent property crimes.? The principal 4if- 1#FHT
W

ference is that =z2ll of Helm's crimes were cnmmfffgg.as a result 7 i

- Lo
of his alcoholism. As CA8 properly recognized, this does not by &
MHeew ©

any means serve to excuse the crimes, Petn, app. A-19, But it

is a condition that can be treated. In Rummel the Court reasoned ., .,
that "the interest of the State of Texas ..., expressed in all “'W_I
recidivist statutes, [is] in dealing in a harsher manner with

those who by repeated criminal acts have shown that they are sim=-

ply incapable of conforming to the norms of society as estab-

lished by its criminal law." 445 U.S., at 276. Here Helm's "re-

peated criminal acts" do not show that he is "incapable of con- ?
forming to the norms of society." He may well be able to conform

if his alcoholism is treatea.HM1m's recnrg does not
present so serious a case as Rummel's, while his sentence is more

severe, See infra,

Turning to the second factor wou identified ("the sen-

gHelm had =six prior felony convictions, while only two of
Rummel's prior felony convictions were in the record. The Court
had been informed, however, of Rummel's full criminal record,
which consisted of 13 convictions, See Amicus Brief of the Crim-
inal District Attorney of Bexar County, Texas, in Rummel, No. 78-
6386, at 3, n. 2. Included on this list were "unlawfully carry-
ing a deadly weapon" and "aggravated assault on a female." Ac-
cording to your Conference notes, the existence of these 13 con-
victions was one of the three principal factors on which THE
CHIEP JUSTICE based his decision,



SN

tence imposed for commission of the same crime in other jurisdic-

tions"), there is not a large difference between this case and

Rummel. But to the extent there is a difference, it is in Helm's

favor. In Rummel, you noted that only two other States necessar-

ily would have punished Rummel's conduct so severely. 445 0U.S.,
e e it

at 296. Here, only one other State could match South Dakota's

sentence. The distinction, however, is greater than this state-

oty

Sl

O

ment suggests. In Rummel, the comparison was made between Texas 2 LT

and other States that had mandatory life sentences for habitual
criminals like Rummel. At least three additional States would

have permitted a life sentence for somecne in Rummel's circum-

stances, See 445 0,85., at 280, and n., 21. EEEE, however, only

one other State is even authorized to sentence a person like Helm
M e, p—

to life imprjsonment without possibility of parole. Thus there

is a real distinction in Helm's favor.

In my view, the most telling distinction between Rummel
o s e e

and this case 1s the nature of the sentence imposed. While

Rummel involved life imprisonment, here it is life imprisonment

without posgibility of parole.lu The State implicitly (and the

lﬂThis Court often has recognized that there is a difference
in kind between capital punishment and all other forms of punish-
ment. That difference is relevant when applying a proportionali-
ty analysis, but I do not think it is relevant in deciding wheth-
er to apply proportionality analysis. Even the Rummel Court
would apply proportionality analysis to a life sentence for a
traffic offense.

In any event, I think there is a difference in kind between
life imprisonment without possibility of parole and other forms
of imprisonment. It is not nearly so great as the difference
between capital punishment and all other forms of punishment, I
would not even put it in the same order of magnitude, But given

Footnote continued on next page.

But,
b=



TC explicitly) rejected rehabilitation as a goal of the penal
system., The prisnﬁer has no prospect of ever resuming a normal
life, It is also significant that the Rummel Court relied on the
possibility of parole in reaching its result. 445 0.S5., at 280-
281; cf. id., at 268,11

Here the State suggests that the possibility of execu-
tive clemency is comparable to parule.l2 I see no basis for that
in fact, and there is certainly no basis for it in law. 1In Con-

necticut Board of Pardons v. Dumschat, 452 U.S. 458 (1981), the

legal distinction between pardon and parole was made explicit.
Even Rummel implicitly recognized the distinction, The Court
stressed that Rummel was better off than a person sentenced to
life without parole under Mississippi's recidivist statute. 445
U.5., at 281, But the Mississippi Constitution empowers the Gov-

ernor to grant powers "[iln all criminal and penal cases, except-

the State's rejection of rehabllitation as a goal, there is a
gqualitative difference.

However great the qualitative difference may be in the capital
punishment context, the Court clearly has recognized that other
qualitative differences exist. 1In Argersinger v, Hamlin, 407
0.8. 25 (1972), for example, the Court distingusihed between pun-
ishments involving imprisonment and other punishments, Only the
former involved a loss of liberty, and thus only the former re-
quired the appointment of counsel,

llhccording to your Conference notes, the possibility of pa-
role was one of the three princlpal factors on which THE CHIEF
JUSTICE based his decision, It is the only peint that JUSTICE
WHITE mentions,

128yecutive clemency, of course, is also available in capital
cases., That fact has never prevented the Court from finding a
death penalty to be a disproporticnate punishment.



ing those of treason and impeachment.," 'Section 124, The Missis-
sippl Supreme Court has long recognized that the power to pardon
includes the power to commute a convict's sentence. See

Whittington wv. Stevens, 221 #Miss. 598, 603-604, 73 So.24 137,

135-140 (1954}. The Rummel Court must have recognized that the
possibility of executive clemency does not compensate for the
unavailability of parole. This is sensible, for executive clem-
ency is not the same "'established variation on imprisonment of
convicted criminals,'" Rummel, 445 (0.8., at 280 (quoting

Morrissey v. Brewer, 408 0.S5. 471, 477 (1972)), that parole is.

ITI. Conclusion

The sentence imposed on Helm is more grossly dispropor-
tionate to his crimes than was the sentence imposed on Rummel,
Accordingly, Rummel is not controlling. Applying your Rummel

analysis, ,the decision below should be affirmed.

cunse, § wae o
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To: JUSTICE POWELL
From: Michael
Re: Solem v, Helm, No. 82-492

I have examined the records of commutations of life sen-
tences contained at J.A. 22-29. There are two charts, The first
{pp. 22-26) shows the inmates presently serving life sentencas,
the dates on which they began serving those sentences, and the
dates on which commutation was denied. The second (p. 29) lists
the inmates whose life sentences have been commuted since 1964,
the dates on which commutation was granted, the date on which
parcle was granted (if any), and the date of discharge (if any).

Statistically the charts are not very helpful for a num-
ber of reasons. (1) Neither chart gives us the full population
of life prisoners. We do not know, for example, how many life
prisoners there have been since 1964 who are no longer serving in
the state penitentiary but who were denled commutation. This
category would include life prisoners who died in prison, prison-
ers who have been transferred to a different prison (see, e.qg.,

Olim v. Wakinekona, No. 81-158l), and escapees. In other words,

the State has told us about all of the cases that support its

position, but left open the possibility that there are other

cases contrary to its position, (2) Neither chart gives any de-
tails about either the crimes or the reasons for granting or de-
nying commutation. This omission could cut either way. To the

extent that life prisconers have committed serious, wviclent



crimes, it is understandable whv commutation has been denilied, On
the other hand, death-bed commutations fur terminally ill prison-
ers do little to support the State's position, Since (i) the
State prepared these charts, (ii) the State has the full records
available, and (iii) Helm lacks access to the full records, I
would construe the omission against the State. (3) Since commu-
tation is left to the Governor's discretion, past practice may be
a poor indicator of future performance. While parole is usually
subject to fairly detailed guidelines, that does not =seem to be
the case with commutations. Even if commutations were frequently
granted, there is no reason to assume that they will continue to
be granted.

‘Even 1f we ignore these problems with the State's sta-
tistics, there ls not much support for their position in them.
There has EEE_EfﬁﬂﬁﬂxEEEEHtaﬁion in South Dakota séﬂpe March_z,

1975. Since that date, over one hundred requests for commutation
— e [— S,

—

have been denied. PFurthermore, the commutation that was granted
in 1975 is not very meaningful. Although the prisoner's sentence
was commuted (after 38 vyears) he still has not been paroled.
This demonstrates that commutation is only the first hurdle a

prisoner must clear to be released. The last time that a life

prisoner was paroled was in 1974.
A R R T
It should also be noted that Helm was one of the those

p—
whose commutation request was denled. That seems to be the best
indication of hls chances. The governor has already refused to

commute his sentence to a fixed term of years.



W)

No._ 82-492  solem v. Helm | | Conf. 4/1/83

The Chief Justice 224"
W M

.—-——i—'--.

Justice Brennan % L
M e ‘L"‘“""M

d?y—mmm AT

-

Justice White /&/
%aq_aﬂﬂ o ?



o —

Justice Marshall M{- e

Cpttnsentfo bemn Byiats tec chipiclnk cosdy .

4 Aceitefold & foallprnedt Miserel ' ‘

;@v,ﬂim—-w Vm%%mf@
/2—.4—-1-&.” élﬂ—ﬂ

- Ay e dgca

Corunceiafemn. 1l Mo

/) g 2 Joa M‘-‘*—S"R

Aesep /F75 esmme <
Doty Nt albeiy AT2LT



Justice Rehnquist 770

Justice Stevens W ,...4,..4,.:
ﬂ,;a, wrZl L FP

Justice O'Connor 2



mfs 03/29/83

To: JUSTICE POWELL
Prom: Michael
Re: Solem v. Helm, No. 82-492

At oral argument, the South Dakota Attorney General in-
formed the Court of the dates of Helm's prior convictions. Al-
though we still do not know the details of his crimes, it is at
least possible to find the statutory definitions.

from 1964 to 1969, third degree burglary was defined in
at least two sections, Under §22-32-8 (1967), "breaking into any
dwelling house in the nighttime with intent to commit a crime"
was third degree burglary. In addition, "breaking or entering at
any time ... any building or part of any building, booth, tent,
railroad car, vessel, vehicle ..., or any structure or erection
in which any property is kept, with intent to commit larceny or
any felony," §22-32-9 (1967), was also third degree burglary.
Under §22-37-1 (1967), "[l]larceny is the taking of personal prop-
erty accomplished by fraud or stealth and with intent to deprive
another thereof." ‘"Larceny" includes petit larceny, which is
otherwise punishable by 30 days in county jail and/or a $10-5100
fine. Shoplifting would apparently satisfy the definition of
third degree burglary.

The definitions for the other crimes are as noted in my
bench memo. In particular, the minimum amount for grand larceny

was $50., §22-37-2 (1947).



mfs 03/31/83

Tos JUOSTICE POWELL
From: Michael

I have examined the records of commutations of life sen-
tences contained at J.A. 22-29, There are two charts. The first
{pp. 22-26) shows the inmates presently serving life sentences,
the dates on which thev began serving those sentences, and the
dates on which commutation was denied. The second (p. 29) lists
the inmates whose life sentences have been commuted since 1964,
the dates on which commutation was granted, the date on which
parcle was granted (if any), and the date of discharge (if anv).

Statistically the charts are not very helpful for a num-
ber of reasons., (1) Neither chart gives us the full population
of life prisoners. We do not know, for example, how many life
prisoners there have been since 1964 who are no longer serving in
the state penitentiary but who were denied commutation. This
category would include life prisoners who died in prison, prison-
ers who have been transferred to a different prison (see, e.qg.,

Clim v. Wakinekona, No. B1-1581), and escapees., In other words,

the State has told us about all of the cases that support its
position, but left open the possibility that there are other
cases contrary to its position. (2) Neither chart gives any de=-
tails about either the crimes or the reasons for granting or de-
nying commutation. This omission could cut either way. To the

extent that 1life oprisoners have committed serious, violent



crimes, it is understandable why commutation has been denied. ©On
the other hand, death-bed commutations for terminally ill prison-
ers do little to support the State’'s position. Since (i) the
State prepared these charts, (ii) the State has the full records
avallable, and (iii) Helm lacks access to the full records, I
would construe the omission against the State. (3) Since commu-
tation is left to the Governor's discretion, past practice may be

a poor indicator of future performance. While parcle is usually

subject to fairly detailed guidelines, that does not seem to be
the case with commutations. Even if commutations were frequently
granted, there is no reason to assume that they will continue to
be granted.

Even if we ignore these problems with the State's sta-
tistics, there is not much support for their position in them.
There has not been a commutation in South Dakota since March 7,
1975. Since that date, over one hundred reguests for commutation
have been denied. Furthermore, the commutation that was granted
in 1975 is not very meaningful. Although the prisoner's sentence
was commuted (after 38 years) he =still has not been paroled.
This demonstrates that commutation is only the first hurdle a
prigoner must clear to be released. The last time that a life
prisoner was paroled was in 1974.

It sheould also be noted that Helm was one of the those
whose commutation request was denied. That seems to be the best
indication of his chances. The governor has already refused to

commute his sentence to a fixed term of years.
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To: JIUBTICE POWELL
From: Michael
Re: Solem v. Helm, No. B82-492

I have begun working on a draft opinion in this case,.
In the near future I will have to set it aside for a time to re-
sume work on the April bench memos, but I wanted to at least get
a start on it so that I could put the research librarians to
work. Before I invest inordinate amounts of their time or my

time, however, I would like to explain my strategy to you. If
this is not what vou have in mind, I will take a different tack

before I go teo far.

It seems to me that JUSTICE BLACKMUN will have to be our

focus. There 1s a real risk that he will concur only in the
e e — —

judgment, and if that happens we will have accomplished little,
e ——k

I therefore propose to attempt a draft that he can join happily.

I see this as imposing several constraints on us,

(1) We cannot rely on the Rummel dissent at all. We

obviously cannot rely on it for binding authority. I do not
think it would be wise to cite it even for persuasive authority.

The arguments made in Rummel will have to be repeated--even

elaborated--rather than being incorporated by reference. The
points you made in dissent should be made in a majority opinion

in any event.

W

(2) We will have to cover all of the bases., I view this

as an important constitutional case in which we should cover all



of the bases anyway. It's not like Lockheed, where the Govern-
ment made some frivolous arguments that didn't warrant response,.
But the importance of JUSTICE BLACEMUN's vote makes it particu-
larly important to qE-E-EEEEEEEE#POb' You may recall that he
even objected in Lockheed to our failure to respond to frivolous
arguments.

{3) We cannot cast doubt on the correctness of the judg-
ment in Rummel. This should not be a problem for you, since you
recognized Rummel as binding in Davis. Fortunately there is no
real analysis in Rummel to reject. We should thus be able to
provide an analytical framework, apply it to Helm's facts, and
note that it is consistent with Rummel. I should add, though,
that we cannot endorse the judgment in Rummel, either. We would
then risk losing JUSTICES BRENNAN, MARSHALL, and STEVENS, who

would not follow Rummel in Davis.

I am afrald that this looks like a large project. It

probably will increase the average length of your opinions. But

I am excited about this opportunity to establish some precedent
in an area where the Court has offered no guidance in 70 vears.

There is a lot out there, including some good historical materi-

al. (I hope to get at least one Magna Carta citation in here. g

'\l-_..._,_n—_-—-—'-"'-'-‘—"-'-—.‘
That's real history!) And Rummel has sparked a fair bit of aca-

demic comment that should be useful., Shall I proceed along these

line=s?

2
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Tos JUSTICE POWELL
Froms: Michael
Re: Solem v, Helm, No., B2-482

I have examined the records of commutations of life sen-
tences contained at J.A. 22-29, There are two charts, The first

(pp. 22-26) shows the inmates presently serving life sentences,

the dates on which they began serving those sentences, and the
dates on which commutation was denied. The second {p. 29) lists
the inmates whose life sentences have been commuted since 1964,
the dates on which commutation was granted, the date on which
parole was granted (if any), and the date of discharge (if any).
Btatistically the charts are not very helpful for a num-
ber of reasons. (1) Neither chart gives us the full population
of life pricsoners. We do not know, for example, how many life
prisoners there have been since 1964 who are no longer serving in

the state penitentiary but who were denied commutation. This
category would include life prisoners who died in prison, prison-
ers who have been transferred to a different prison (see, e.gq.,

0lim v. Wakinekona, No. B1l-1581), and escapees., In other words,

the State has told us about all of the cases that support its
position, but left open the possibility that there are other
cases contrary to its position. (2) Neither chart gives any de-
tails about either the crimes or the reasons for granting or de-
nying commutation. This omission could cut either way. To the

extent that life prisoners have committed serious, violent



crimes, it is understandable why commutation has been denied, On
the other hand, death-~bed commutations for terminally ill prison-
ers do little to support the State's position., Singce (i) the
State prepared these charts, (1i) the State has the full records
available, and (iii) Helm lacks access to the full records, I
would construe the omission against the State. (3) Since commu-
tation is left to the Governor's discretion, past practice may be
a poor indicator of future performance. While parole is usually
subject to fairly detalled guidelines, that does not seem to be
the case with commutations. Even if commutations were frequently

granted, there is no reason to assume that they will continue to

be granted.
Even if we ignore these problems with the State's sta-

tistics, there is not much support for their position in them.

There has not been a commutation in South Dakota since March T
1975. Since that date, over one hundred requests for commutation
have been denied. Furthermore, the commutation that was granted
in 1975 is not very meaningful, Although the prisoner's sentence
was commuted (after 38 vyears) he still has not been paroled.

This demonstrates that commutation is only the first hurdle a

prisoner must clear to be released, The last time that a life
prisoner was paroled was in 1974,

It should also be noted that Helm was one of the those
whose commutation request was denied. That seems to be the best
indication of his chances. The governor has already refused to

commute his sentence to a fixed term of years.
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MEMORANDUM
TO: Mike DATE: May 21, 1983
FROM: Lewls F. Powell, Jr.

B82-492 Solem v. Helm

I have carefully reviewed your draft of 5/19 and
like it very much. The organization is particularly good,
and you have applied the relevant factors quite
persuasively - with an excellent use of the South Dakota
array of coriminal penalties. Working with a state
criminal code 1s painstaking. Your editor should check
this with epecial care,

In addition to customary type editing, I have
dictated a couple of riders. T do have some general
comments.

1. I admire and envy your knowledge of early
English history and the common law. It alsc Is evident
that you have gone to the ancient sources with your usual
care and Insight. Nevertheless, I would like for you to
eliminate some of the erudition now present in subpart II~-
A (p. 7-9). Perhaps we could put the reference to King
Alfred's laws in a footnote, as well as the discussion of

"amercements" and what happened under the Tudors. But to



put this in the text can be viewed as ostentatious, and
the sort of opinion writing by other Justices that I have
sometimes criticized. Moreover, Mike, in view of the
torture, what went on in the Tower of London and other
barbarisms, few really will believe that any serious
attention was paid in those very early centuries to
proportionality or due process. As for what goes into the
text, I would start with the English Bill of Rights at the
bottom of p. B. This is the basic source for us. Some of
what you have in the first three paragraphs can be
summarized for a footnote., Also, Mike, I made a speech in
the Great Hall of the Law Courts in 1965 when the English
were celebrating the 750th anniversary of HMagna Carta.
Take a look at this (published in the ABA Journal), and if
I sald anything really relevant we might cite it. Also
Professor Dick Howard at Virginia has writtemn on Magna
Carta, Ask the library to find this for you, I would
like to cite Dick if it is relevant.

Before we go to a printed Chambers draft, I
would like to see your revision of this subpart II-A, as
it is a fairly personal type of statement.

2. In Rummel and other cases, we have

emphasized that legislatures have broad authority to



determine the types and limits of punishments for crimes,
and normally this authority is not challenged by courts.
Moreover, appellate review of sentences also is rarely
undertaken in view of the necessary deference that must be
accorded sentencing decisions by trial courts. It is
necessary, Mlke, for us to recognize and repeat these
principles loudly and clearly.

U/f 3. Helms has paid his penalty for each of the
other six offenses. You do focus only on the $100 check
offense, It might be well at some point to say explicitly
that this is the only offense that triggered the life
gentence and is before us, as all other sentences have
been served,

4, The discussion of the difference betwee
parole and commutation is good. It occurs to me, however,
that it may be strengthened by emphasizing that parole is
expressly authorized by statute , that hearings with due
process characteristics normally are required, that good
time usvally i=s allowed by statute, etc. A governor's
authority to commute is different from the authority to
pardon, and I suppose commutation alsc is authorized by
statute, But am I not right that iIn the end the

governor's discretion is as absolute as his authority to



pardon? I think we have said, in a case decided within
the past two or three years, that there is a significant
differencﬁme system and a governor's authority to
pardon. The case came, as I recall, either from
Connecticut or the Second Circuit. There are due process
cases involving parole. Are there any with respect to
commutation?

5. The paragraph that commences on page 25 is
of doubtful force -~ at least on a first reading. It
leaves me with the impression that we are "reaching"™ to
make an argument that we really do not need., Take a close
second look at the paragraph.

6. Footnote 13 also 1leaves me rather cool.
Apart from being longer than I like, I am not persuaded
that it - or 1least all of it - adds strength of our
opinion.

* *

If you accept the substance of my changes, and
meet the comments suggested above, I will not need to see
a draft until your editor has worked it over, Then,
unless he make substantive suggestions, go directly to a

printed Chambers draft so we have it in print before the



o
mad rush at the end of May. Th%ﬁremind me that I will

want tc take a close final look at the Chambers draft.

Lpiﬂijg

g8



TO: Mike
FPROM : LFP,JR.
SUBJECT: Solem

Further thoughts about our opinion:

1. We should make clear that the Court is not
condemning all sentences without parole. Add a note along
the following lines:

1. We raise no question as to the walidity

generally of sentences without parole. The only

issue before us is whether, in the circumstances

of this case and in light of the principle of

proportionality, the sentence authorized and

imposed wviolates the Eighth Amendment.

2. The dissent will emphasize the "habitual
criminal™ argument. We might anticipate this by a note
gsaying in substance:

"Petitioiner, age , is not a professional
criminal. The record indicates an addiction to
alcohol, and a consequent difficulty in holding
a job. His record of relative minor crimes
involved no instance of violence of any kind.
Incarcerating petitioner for life is not likely
to serve in any substantial way the goals of our
criminal justice system. WNeither petitioner nor
the state will have any 1incentive to persue
clearly needed treatment for his alcohol
problem.



3. We must bear in mind our opinion in Jones (Mark's
case) where the dissent will emphasize that Jones is no
danger to soclety because his only crime was against
property. Bee our footnote to the effect that sometimes
property crimes result in threats to the safety of
persons. Try to work out a note with Mark.

4, I do not recall whether our draft referz to how
infrequently commutation has been granted by the Governor

of South Dakota. Mention of this may be appropriate.

LFP, JR.



I. Facts and Proceedings Below
IT. Eighth Amendment Requires Proportionality Analysis
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A, The Three-Part Test Defined
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2, Severity of Life Without Parole
3. Sentences for Other Crimes in South Dakota
4. Sentences for Crime in Nevada
B. The Effect of Commutation
1. Parole Legally Different

2, Parole in Rummel Factually Different

V. Conclusion
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CHAMBERS QF
JUSTICE SANDRA DAY C'CONNOR

May 31, 1983

No. 82-492 Solem v, Helm

Dear Lewis,

I am sorry to part company on this,
but I will await the dissent.

Sincerely,

ifil:maa-xzcﬁ“¢lh_

Justice Powell

Copies to the Conference
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Supreme Qourt of Hye Vnited States
Baslingtor, B, €. 205%3

CHAMBERS OF
JUSTICE JOHN PALL STEVENS

May 31, 1983

Fe: B82-402 < Solem v. Helm

Dear Lewis:

Please join me.

In the second sentence of footnote 14 on pages
10-11, I think you mean to refer only to a sentence
of imprisonment; surely some forms of torture would
be unconstitutional.

Respectfully,

U

Justice Powell

Copies to the Conference



Supreme Qonrt of e Hnited Stutes
Waslington, B. . 20543

CHAMBIRE OF
JUSTICE Wa, J, BRENNAN, JR,

June 1, 1983

No. 82-492

Solem v. Helm

Dear Lewis,
I agree,.

Sincerely,

Justice Powell

Coples toc the Conference



S

Supreme Qorrt of Hye Ynited Stutes
Waslington, B, €, 70543

CHaAaMBERS OF

JUSTICE BYRON R. WHITE June 1, 1983

v/

Re: 82-492 - Solem v. Helm

Dear Lewis,
I await the dissent.

Sincerely,

-

Justice Powell

Copies to the Conference

cpm



Suypreme Qonrt of the Hnited States
Washington, B. 4. 20543

CHAMBERS OF
JUSTICE THURGDOD MARSHALL

June 1, 1983

Re: No. 82-492-5clem v. Helm

Dear Lewls:
Please join me.
Sincerely,

i

T.M.

Justice Powell

cc: The Conference
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CHAMBERSE OF
]
JUSTICE HARRY A, BLACKMUN o J
».

LAk June 6, 1983
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Re: No. 82-492 - Solem v. Helm / el

Dear Lewis:

I am certainly with you in the judgment in this case
and may well be able to join your opinion.

I write to ingquire whether you could see your way clear
to omit the material concerning Ballew v. Georgia appearing
on page 15. 1In fact, if you could omit the paragraph that
'““ﬁp begina on page 15 and concludes after the first five lines
on page 16, and then mend the first sentence of the follow-
ing paragraph on page 16, I think I could join your opinion
in full., I may write a few words In separate concurrence,
but this may depend on what the forthcoming dissent has to
say.

Sincerely,

“

b,

Justice Powell



Supreme Qonet of the Hnited Shates
Waskington, B. . 20543

CHAMBERS OF
JUSTICE HARRY A, BLACHKMUN

Re: No. B2-492 - Solem v. Helm

Dear Lewis;
Please join me.

Sincerely,

i

Justice Powell

cg: The Conference

June 8,

1983



Supreme Qourt of Hhe Hnited States
Wushington, B. €. 20543

CHAMBERE OF
THE CHIEF JUSTICE

June 21, 1983

Ra: H2-492 - Solem v. Helm

MEMOBEANDUM TO THE CONFERENCE:

Enclosed is a typescript early draft of my dissent in this case.
Given the date, I send what is essentially a "work draft" so you
can sea tha "direction,”

Eegards,

a

2



Supreme Qourt of the Hnited Stutes
MWashington, B, €. 20543

CHAMBERE OQF
JUSTICE SANORA DAY CCONNOR

June 21, 1983

Ho. 82—4§2 Solem w. Helm

Dear Chief,

Please join me in your dissenting opinion.

Sincerely,

i

The Chief Justice

Copies to the Conference



Suyreme Qourt of the Hnited Stutes
Wewhintgton, B, . 20543

CHAMBERS OF
JUSTICE BYRON R. WHITE

June 22, 1983

Re: 82-492 - Solem v. Helm

Dear Chief,
Please join me.

Sincerely yours,

Y P

The Chief Justice
cc: The Conference
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Supreme Qonrt of the Hnited States
Washington, B. €. 20543

EHAMBERS OF
JUSTICE WILLIAM H, REHNQUIST

June 22, 1983

Re: No. 82-492 Solem v. Helm

Dear Chief:

Please join me in your dissent.

EincEIElih}bprf

The Chief Justice

cc: The Conference
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50LM18 SALLY-POW

Note: Justice Blackmun is concerned by the Chief's charge

that we are overruling Rummel and ignoring stare decisis.

The disseht of the Chief Just argquing that
Rummel controls thig case, char the Court with

t of sgtare decigis."

"blithely discard[ing] any conc

Post, at 1, and _-”iawyers and judges often

"‘J'.I"__'_'
disagree as to which cages are ‘"controlling®. But
contrary to repeated ingﬂfe ces in the dissent, we neither

ignore nor overrule Rdmmel sSub silento --- as is evident

from our repeateﬁf-referenc 8 to it. The critical
distinction is tﬁﬁi whereas Ru 1 could be and apparently
was paroled pquptly, Helm, at age 36, was sentenced to
life with no Eﬁssibility of parole\\

ThFF dissenting opinion\ itself 1is hardly
consistent ﬁith precedent. It does\not accept that "the
Eighth Amendment prohibits imprisonme;t '‘disproportionate

to the crime committed'"™. Post, at ’ and 14.

The Court repeatedly has expressed a contrary view. 1In

addition to the early decision 1in Weems, more recent



expressions by the Court have recognized that the
proportionality principle may apply to imprisonment. See,

e.g., Hutto v. Finney, 437 U.S. 678, 685 (1978); Ingraham

V. Wright, 430 U.5. 651, 667 (1977); Rummel v. Estelle,

445 U.5., at 274, n. 11 (1979): and Hutto v. Davis, 454

Uu.s. 370, 374, n, 3 (1982).



mfs 06/24/83

To: JUSTICE POWELL
From: Michael
Re: Solem v, Helm, No., 82-492

I have reviewed your comments on my proposed changes. T
attach the master copy with changes marked; the coples of the
riders that I gave you vyesterday, and that you have already
marked; and fresh coples of the riders that incorporate your sug-
gestions. On notes 13 and 30, I propose new language along the
lines of your suggestlons. This new language is marked on the
current copies of the riders. (I have not marked technical
changes, or changes that you made.)

I also attach a copy of the revision of n, 15 that you
drafted. The substance of the last sentence 1s incorporated in
my proposed n. 15, I fear that we will get into trouble, howev-
er, if we use the first sentence without some explanation. We do
say that all sentences are subject to appellate scrutiny to en-
sure that they are proportionate--just as all trials are subject
to appellate scrutiny to ensure that they are sufficiently
"speedy.™ In most cases, of course, an appellate court can dis-
miss an Eighth Amendment claim summarily, for few sentences are
constitutionally disproportionate (even if they are very severe),.
In the same way, an appellate court generally can dismiss a Sixth
Amendment speedy trial claim summarily, for few trials are de-
layed by constitutional dimensions (even if they move slowly).
The point we have to make, therefore, is that=-although all sen=-

tences are subject to appellate scrutiny--few sentences will re-



page 2.

quire extended appellate scrutiny. This is because the standard
is not, as the dissent seems to suggest, whether the sentence is
"correct." Rather, the standard is whether the sentence is with-
in constitutional limits, If this is not clear enough from my
proposed draft, perhaps we could add the following sentence:
Indeed, the limited scope of review suggests that few
prisoners will find it worthwhile to bring Eighth
Amendment challenges to the length of their sentences.
If you think it worthwhile, we could also add a cross-cite to the
"speedy trial" discussion I plan to draft.
I have reviewed the changes you marked on pages 10 and
11, I agree wholeheartedly. They should make the point of n., 15
even clearer.
I will draft language covering two additional points,
On page 7, n.10, I will propose an addition in support of our
view that the Framers incorporated the English principle of pro-
portionality when they adopted the English language. On page 15,
I will draft a paragraph discussing the Speedy Trial Clause
cases. As both of these points are fairly self-contained, you
should be able to review them in isolation when I have finished
my research and drafting.
I have made a comment on page 8.
I would hope that we could have all of this in the Print

Shop by Monday morning, so we could easily circulate a printed

draft by Tuesday.
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To: JUSTICE POWELL
From: Michael
Re: Solem v. Helm, No. 82-492

I have reviewed your latest comments on my proposed
changes. I attach the master copy with changes marked and fresh
copies of the riders that incorporate your suggestions. I also
attach proposed language for page 15 discussing the speedy trial
example. I anticipate that I will finish the historical addition

by tomorrow afternoon.

2% M '
o e T T R R
ke Loq W24

A “1nVaaa ign o the rider for page/15, which is new, I

/ ot eoo
think it foothote 13 warrants your particular attention. At

£ R, —

the moment, it seems that there is either t

much or not enocugh

there. I think we should either explain the argument in more

detall or cut back the footnote to summary rejection

_.//

We say that the Rummel dicta is meaningless as an Eighth

Rummel /CJ-dissent argument.

ﬁmendment standard. But our only justification for this asser-
tion is %ﬁh observation that there is a wide range of sub-
classifications within "felonles." For this point to make sense
to the uninitiated reader, I think we have to continue the analy-
sis. The idea lurking behind the observation about sub-
classifications is that a felony punishment at the lower end of
the scale may be justified for a given crime (i.e., the crime

could be classified as a class 6 felony), but a felony punishment



page 2,

at the higher end of the scale would be out of all proportion
(i.e2., the crime is clearly not a class A felony). The fact that
a crime may fall within some sub-classification does not mean

that it may be placed in any sub-classification.

II
I think the argument can be made even stronger than
that, however, for the analysis does not depend on the existence
of explicit sub=-classifications. Ewven if South Dakota did not

have a fragmented definition, the fallacy in the Rummel dicta

g
would still apply. The fact that a crime may £fall within the

lower range of a broad definition does not mean that it therefore

may be placed in the higher range.
One of the reasons that the felony classification is
particularly meaningless is the fact that it is totally arbi-

l—._.________q
trary. There is nothing that sets felonies apart from other

crimes except their punishments. The definitions vary slightly,
but generally a "felony" is a crime that is punishable by more
than one or two years in prison. See, e.g., 18 U.S.C., §1l(l); 18
U.5.C. App. §1202(c) (2). Historically the definition was differ-
ent, but even in the middle ages it was based solely on the au-
thorized punishment. See 2 Pollock & Maltland, The History of
English Law 467 (2nd ed. 1909) ("We thus define felony by its
legal effects; any definition that would turn on the quality of
the crime is unattainable").

In other words, the Rummel dicta is entirely circular.

It uses the fact that a crime warrants punishment to justify the
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imposition of a punishment. What is worse, it is boot-strapping.
It relies on the fact that a crime may warrant some lower level
of punishment to justify the imposition of a much higher level of
punishment. If you break down the reasoning, this boot-strapping
becomes clear. It is a simple three-step argument:

(i} Crime X may be punished by one year in prison.

(i1) Crime X is, by definitlon, classiflable as a fel-
ony (at least under the most common definition).

{1ii) Crime X may be punished by life imprisonment
without possibility of parole.

Rummel tries to insert step (ii) to disguise the real argument
that is being made: If (i) a crime may be punished by one year in
prison, then (iii) it may be punished by life imprisonment with-

out possibility of parole,

ITI

There are, of course, other responses that we could make
to the Rummel /CJ-dissent argument. The "without fear of contra-
diction™ language is, in my view, simply silly. The Third Amend-
ment is stlll an enforceable part of the Constitution, despite
the fact that this Court has not been called upon to enforce it
yet. The "purely a matter of legislative prerogative" is simply
an abdication of responsibility. We recognize the deference
properly due to legislatures, but in the final analysis it is
this Court that must determine what 1s constitutional.

If you would like me to develop any of these arguments,

I will be happy to do so.
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v

Given the Chief's heavy reliance on this Rummel dicta, I
think it would be appropriate for us to expose it with some ex-
planation, rather than to dismiss it summarily. I do not think
we need to worry about frightening off JUSTICE BLACEMUN. If he
thought the felony standard were correct, he obviously would not
have voted with us. If he had thought it was correct when he
joined Rummel, JUSTICE REHNQUIST would have made it the rule of
the case, rather than putting it in the "one could argue" form.
Furthermore, I think JUSTICE BLACEMUN would prefer us to justify
our failure to follow the spirit of Rummel (sc that he will not
have to Jjustify his failure to do so). Pointing out that this
passage (the one on which the Chief relies most heavily) is mean-

ingless dicta would be a big step in that direction.



H7R-MICHAL-POW 06/25/83 Helm: page 7 rider

I propose the following changes on page 15:

When the Framers of the Eighth Amendment adopted the
language of the English Bill of Rights,lD they also adopted the
English principle of proportionality. -Phe-peeple-were-guaraneeed

the-rights-they-had-poagaessed-as-BEnglish-subjeets Indeed, one of

the consistent themes of the era was that Americans had all the

rights of English subjects, R, Rutland, The Birth of the Bill of
Eights, 1776-1791, at__ _(1955}. Thus our Bill of Riﬂhts was
ﬂesigned in pacrt to ensure that these rights were preserved. Al-
EEEEQF the Framers may have intended the Eighth Amendment to go
beyond the scope of its English counterpart, their use of the
language of the English Bill of Rights is convincing proof that

they intended to provide at least the same protection-~including
the right to be free from excessive punishments.




1fp/ss 06/28/83 82-492 Splem v. Helm

This case 1s here on writ of certiorari to the
Court of Appeals for the Eighth Cifcuit.

Under South Dakota's habitual offender law, re-
spondent Helm was sentenced to life imprisonment without
poassiblility of parole, This sentence was occasioned by his
issuing a $100 check without an account.

This is a felony in South Dakota, and was Helm's
seventh offense - over a period of 15 years - ﬁlaasified

Mme law. The other six offenses also were nonvio-
A lent. They included third degree burglaries, obtaining mon-
ey under false pretenses, larceny as defined by the state,
and drunk driving,

Respondent was 36 years old when convicted of the
check offense. He is not a professional criminal. He is
addicted to alcohol, with conseguent difficulty in holding a
job.

After exhausting state remedies, Helm sought habe-
as relief in federal court, contending that his sentence

constituted cruel and unusual punishment under the Eighth

CA § apread, ad

Amendment.



CA8 agreed, and granted the writ.

Our prior cases establish that the Eighth Amend-
ment/élmhibits. disproportignate sehtenceﬂ/as well as punish-
mentg that are inherently QEFQEEEF' In determining
disprapnrtionality,/&a examined a number of objective fac-
tors that are set forth fully in our opinion.

On the basis of these factors, we find that re-
spondent's sentence to life imprisonment without possibility
of parole is grossly disproportionate to hls crimes. Ac-
cordingly, we affirm the Court of Appeals.

Our opinion makes clear, however, that invalidat-
ing an imprisonment sentence,/imposed under state law?/is
action reserved only for the most exceptional cases.

The Chlef Justice has filed a dissenting opinion

in which Justices White, Rehnquist and O'Connor join.
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UNIVERSITY OF VIRGINIA

CHARLOTTESY ILLE-YIRGIMNIAK-2228201

SCHOOL OF LAW

0CT 191883

October 17, 1983

The Honcrable Lewis F. Powell, Jr.
Supreme Court of the United States
Washington, D.C. 20543

Dear Justice Powell:

I thought you might like to know that I spoke at the Third
Circuit Judicial Conference recently and tock as my text "In
Praise of Solem v. Helm." As you may remember, the proportionality
analysis which the Court undertook in that case is precisely the
kind of inguiry which I suggested at the time of the Mullaney-
Patterson controversy as the preferable focus of attention. Thus,
it will hardly surprise you that I endorsed your views, and in-
deed stole shamelessly from arguments advanced in the Solem
opinion and in your dissent in Bummel v. Estelle {which I still
regard as one of the best and most thoughtful opinions ever to
issue from the Supreme Court).

In any event, the topic seemed to excite a lot of interest.

Some judges, as you would imagine, expressed concern over how
such an inquiry might be conducted, but in general I'd say the
reaction was favorable. They seemed particularly receptive to
the argument, which I lifted from the Rummel dissent, that the
supposed impossibility of conducting a proportionality ingquiry
is belied by the experience of the lower federal courts, most
notably the Fourth Circuit, in actually administering such an
approach.

On a different note, you will be pleased to hear that Paul
Stephan's spirits, which had seemed to drag a bit of late, have
entirely revived with the faculty's favorable decision on tenure.
He is his old cheerful self and very welcome.

And by this time you will perhaps have heard that the
faculty have acted favorably on David Martin. David's case was
perceived here as uncomfortably close, but ultimately we were
persuaded to go forward., My own view is that we have made no
mistake, and I am very pleased for David and Cyndy.



The Honorable Lewis F. Powell, Jr.
Page 2
Octeocber 17, 1983

Finally, I understand from Dick Merrill that I and others
will join Justice and Mrs. Rehngquist for dinner at Dick's house
in early November. As you know, I am an admirer of his and look
forward to the chance to meet him soccially.

Well, that's the news from this front. I shall keep in
mind your kind invitation to call you for lunch. In the mean-

time, I am, with warm regards,
!ffries, JE,

Sincerely,

JCIir/ss



October 19, 1983

Dear John:

Thank youn for writing, =2nd to coin a phrase your
letter "makes my day™. My opinion in Bolem followed almoat
inevitably from my dissent in Rummel. Yet, the Casea were
sufficiently different to win RAE's defectlon from the
Rummel Court's views,

It is only fair to may that Jon Sallet was the
principal architect of my opinion in Rummel though I never
had any doubt as to my positfon and as usua)l worked closely
with my law clerk. Jon was and {s one of my favorite
clerks.

Your veport on Paul Stephan's spirita and Dave
Martin's tenure almo plesssd me. I was concarned about
Dave, having heard nothing about the faculty action.

I am sending a copy of your letter to Jon Sallet,
with the reguest that he treat it confidentially.

AR ever,

Profesaor John C. Jeffries, Jr.
School of Law

University of Virginia
Charlottesville, Virginia 22901

1fp/as

cr Jonathan B, Sallet, Baqulre
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No, B2-492, Solem v. Helm

CHIEF JUSTICE BURGER, dissenting.
The controlling Taw governing this case is crystal clear, but

today the Court =g blithely discards any concept of stare deci-

sis, trespasses gravely on the authority of the States, and dis-

ol g

torts the concept of proportionality of punishment by tearing it

from its moorings in capital cases. Only two Terms ago, we held in

—

Rummel v. Estelle, 445 U.S. 263 (1980), that a life sentence im-
posed after a third nonviolent felony conviction d4id not constitute
cruel and unusual punishment under the Eighth Amendment. Today,
the Court ignores its recent precedent and holds that a life sen-
tence imposed after a seventh felony conviction does constitute
cruel and unusual punishment under the Eighth Amendment. Moreover,
I reject the fiction that all Helm's c¢rimes were Innocucus or non-
violent. BAmong his felonies were three burglaries and a third con-

vietion for drunk driving. By comparison Rummel was a relatively



-
"model citizen." Although today's holding cannot rationally be

reconciled with Rummel, the Court does not purport to overrule

Rummel, I dissent.

1
A
The Court's starting premise is that the Eighth Amendment's
Cruel and Unuswal Punishments Clause "prohibits not only barbaric
punishments, but alsc sentences that are disproportionate to the
crime committed."” Ante, at 6. What the Court means is that a sen--

tence is unconstitutional if it is more severe than five justices

think appropriate, In short, all sentences of imprisconment are
e N

—

sdgaect to appellate scrutiny Ehe ensure that they are "proportion-
al" to the crime committed.

The Court then sets forth three assertedly "objective"™ factors
to guide the determination of whether a given sentence of imprison-
ment is constitutionally excessive: (1) the "gravity of the offense
and the harshness of the penalty," id., at 113 (2) a comparison of

the sentence imposed with "sentences imposed on cther crfminals in

the same jurisdiction," id., at 12 (emphasis added); (3) and a com-

parison of "the sentences imposed for commission of the same crime
in other jurisdictions.” 1Ibid (emphasis added). In applying this
analysis, the Court determines that respondent

"has received the penultimate sentence for relative-
ly minor criminal conduct, He has been treated more
harshly than other criminals in the State who have
committed more sericus crimes. He has been treated
more harshly than he would have been in any other
jurisdiction, ..." 1Id., at 23. (Emphasis added).

Therefore, the Court concludes, respondent's sentence is "signifi-
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cantly disproportionate to his crime, and is ... prohibited by the
Eighth Amendment," This analysis is completely at odds with the
reasoning of our recent holding in Rummel, in which, of course,
JUSTICE POWELL dissented,
B

The facts facing us in Rummel bear repeating. William James
Rummel was convicted in 1964 of fraudulent use of a credit card; in
1969, he was convicted of passing a forged check. Both of these
offenses were felonies. 1In 1273, Rummel was charged with obtaining-
money by false pretenses, which is a felony under Texas law. These
were indeed ncnviolent crimes, Under Texas' recidivist statute,
which frcvides for a mandatory life sentence upon conviction for a
third felony, the trial judge imposed a life sentence as he was
cbliged to do after the jury returned a verdict of guilty of felony
theft.

Rummel, in thls Court, advanced precisely the same arguments
that respondent advances here; we rejected those arquments notwith-
standing that his case was stronger than respondent's. fhe test in
Rummel which we rejected would have reguired us to determine on an
abstract moral scale whether Rummel had received his "just deserts”
for his crimes, We declined that invitation; today the Court ac-
cepts it, Will the Court now recall Rummel's case so five justices
will not be parties to "disproportionate" criminal justice?

It is true, as we acknowledged in Rummel, that the "Court has
on occasion stated that the Eighth Amendment prohibits imposition
of a sentence that is grossly disproportionate to the severity of a

crime.™ 445 U.S,, at 271. But even a cursory review of our cases
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shows that this type of proportionality review has been carried out
only in a very limited cateqgory of cases, and never before in a
case involving solely a sentence of imprisonment. In Rummel, we
said that the capital punishment cases were inapposite because of
the "unique nature of the death penalty...." Id., at 272, "Be-
cause a sentence of death differs in kind from any sentence of im-
prisonment, no matter.how long, our decisions applying the ‘prohibi-
tion of cruel and unusual punishments to capital cases are of lim-
ited assistance in deciding the constitutionality of the punishment-

meted out to Rummel." Ibid.

The Rummel Court also rejected the claim that Weems v. United

States, 217 U.5. 349 (1910), required it to determine whether
Rummel's punishment was "disproportionate” to his crime. In Weems,
the Court had struck down as cruel and unusual punishment a sen-

tence of cadena temporal imposed by a Phillipine Court. This bi-

zarre penalty, which was unknown to Anglo-Saxon law, entailed a
minumum of 12 years' imprisonment chained day and night at the
wrists and ankles, hard and painful laber, and a number éf "acces-
sories" including lifetime civil disabilitles. In Rummel the Court
carefully noted that " [Weems'] finding of disproporticonality cannot
be wrenched from the facts of that case.™ 445 U.85., at 2?3.1

The lesson the Rummel Court drew from Weems and from the capi-

tal punishment cases was that the Eighth Amendment did not author-

lother authorities have shared this interpretation of
Weems v, United States, 217 U.S. 349 (1910). E.g., Packer,
Making the Punishment Fit the Crime, 77 Harv. L. Rev. 1071, 1075
(1964} .
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ize courts to review sentences of imprisonment to determine whether

Ithey were "proportional"™ to the crime. In language guoted incom-
—

pletely by the majority, ante, at 9 n. 13, the Rummel Court stated:
———

"Given the unigue nature of the punishments consid-
ered in Weems and in the death penalty cases, one
could argue without fear of contradietion by any
decision of this Court that for crimes concededly
classified and classifiable as felonies, that is, as
punishable by significant terms of imprisonment in a
state penitentiary, the length of the sentence actu-
ally imposed is purely a matter of legislative
perogative."™ 445 U.5., at 274, (Emphasis added).

In context it is clear that this Court was not merely summarizing
an argument, as the majority suggests, ante, at 9 n. 13, but was
stating affirmatively the rule of law laid down. This passage from
Rummel is followed by an explanation of why it is permissible for
courts to review sentences of death or bizarre punishments as in
Weems, but not sentences of imprisonment. Id4., at 274-275. The
Rummel Court emphasized, as has every opinion in capital cases in
the past decade, that it was possible to draw a "bright line" be-
tween "the punishment of death and the various other permutations
and commutations of punishment short of that ultimate sanction";
similarly, a line could be drawn between the punishment in Weems
and "more traditional forms of imprisonment imposed under the
Anglo-Saxon system.” Id., at 275, However, the Rummel Court em-
phasized that drawing lines between different sentences of impris-
onment would thrust the Court inevitably "into the basic line-
drawing process that is pre-eminently the province of the legisla-
ture” and produce judgments that were no more than the visceral
oA reactions of individual Justices. Ibid.

The Rummel Court categorically rejected the very analysis
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adopted by the Court today. Rummel had argued that various objec-
tive criteria existed by which the Court could determine whether
his life sentence was proportional tec his crimes. In rejecting
Rummel's contentions, the Court explained why each was insufficient
to allow it to determine in an objective manner whether a given
sentence of imprisonment is Eropnrtinnate to the crime for which it
is imposed.

First, it rejected the distinctions Rummel tried tc draw be-
tween violent and nonviolent offenses, noting that "the absence of -
violence does not always affect the strength of societyis interest
in deterring a particular crime or in punishing a particular indi-
vidual."” Ibid. Similarly, distinctions based on the amount of
money stolen are purely "subjective" matters of line drawing. 1I4.,
at 275-276,

Second, the Court sguarely rejected Rummel's attempt to com-
pare his sentence with the sentence he would have recelived in other
States--an argument that the Court today accepts. The Rummel Court
explained that such comparisons are flawed for several réasons.

For one, the recidivist laws of the various states vary widely.

"It is one thing for a court to compare those States that impose
capital punishment for a speciflic offense with those States that do
not. ... It is guite another thing for a court to attempt to eval-
uate the position of any particular recidivist scheme within
Rummel's complex matrix."™ 445 U.S., at 280 (citation and footnote
omitted). Another reason why comparison between the recidivist
statutes of different States is inherently complex is that some

states provide for parole and others do not. Id4., at 280-281., Fi-
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nally, and most importantly, such comparions traﬁple on fundamental
concepts of federalism. Different states surely may view particu-
lar crimes as more or less severe than other states. Thus, even if
the punishment accorded Rummel in Texas were to exceed that which
he would have received in aﬁy other State,

"that severity would hardly render Rummel's punish-
ment 'grossly disproportionate' to his offenses or
to the punishment he would have received in the oth-
er States. ... Absent a constitutionally imposed
uniformity inimical to traditional notions of feder-
alism, some State will always bear the distinction
of treating particular offenders more severely than
any other State." 445 U.S5., at 281-282. (Emphasis
added) .

Finally, we flatly rejected Rummel's suggestion that we meas-

ure his sentence against the sentences imposed by Texas for other

crimes:

"Other crimes, of course, implicate other societal
interests, making any such compariscn inherently
speculative. ... Once the death penalty and other
punishments different in kind from fine or imprison-
ment have been put to one side, there remains little
in the way of objective standards for judging wheth-
er or not a life sentence imposed under a recidivist
statute for several separate felony convictions not
involving 'violence' violates the cruel-and-unusual-
punishment of the Eighth Amendment." 445 U.S5., at
282-283 n. 27.

Rather, we held that the severity of punishment to be accorded dif-
ferent crimes was peculiarly a matter of legislative policy. Ibid.

In short, Rummel held that the length of a sentence of impris-

onment is a matter of legislative discretion; this is so particu-

B g e g
larly for recidivist statutes. I simply cannot understand how the

majority can square Rummel with its holding that "a criminal sen-

tence must be proportionate to the crime for which the defendant

Lorvte Micdie . HAoce < § natfes Lo Py
P halapig g moke
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has been convicted,” Ante, at 11.2

If there were any doubts as to the meaning of Rummel, they

were laid to rest last Term in Hutto v. Davis, 454 U.S, 370 (1982)

{per curiam). There a United States District Court held that a 40-
yvear sentence for the possession of nine ounces of mariijunana vio-
lated the Eighth Amendment. The District Coﬁrt applied almost ex-
actly the same analysis adopted today by the Court. Specifically,

the District Court stated:

"After examining the nature of the offense, the leg-
islative purpose behind the punishment, the punish-
ment in the [sentencing jurisdiction] for other of-
fenses, and the punishment actually imposed for the
same or similar offenses In Virginia, this court
must necessarily conclude that a sentence of forty
years and twenty thousand dollars in fines 1s so
grossly out of proportion to the severity of the
crimes as to constitute cruel and unusual punishment
in violation of the United States Constitution.”
Davis v. Zahradnick, 432 F. Supp. 444, 453 (WD Va.
1977) .

The Court of Appeals sitting en banc affirmed., 646 F. 24 123 (CA4
1981) (per curiam), We reversed in a brief per curlam opinion,
holding that Rummel had disapproved each of the "objectiﬁe“ factors
on which the District Court and en banc Court of Appeals purported
to rely. 454 U.S., at 373. It was therefore clear error for the
District Court to have been guided by these factors, which, para-

doxically, the Court adopts today.

2Although Rummel v. Estelle, 445 U.S. 263, 274 n. 11
(1980) , conceded that "a proportionality principle [might] come
into play ... If a legislature made overtime parking a felony
punishable by life imprisonment,™ the majority has not suggested
that respondent's crimes are comparable to overtime parking.
Indeed, respondent's seven felonies compare unfavorably with
Rummel's three.
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Contrary to the Court's interpretation of Hutto, see ante, at
11 and n., 16, the Hutto Court did not hold that the District Court
miscalculated in finding Davis' sentence disproportionate to his
crime. It did not hold that the District Court improperly weighed
the relevant factors. Rather, it held that Fhe District Court
clearly erred in even attempting to determine whether the sentence
was "disproporticnate™ to the crime. Hutto makes crystal clear
that under Rummel it is error for appellate courts to second-guess
legislatures as to whether a given sentence of imprisonment is ex- -

3

cessive in relation to the crime,” as the Court does today. Ante,

at 16-23.

JUSTICE POWELL, only days ago, stated that "the doctrine of

——

stare decisis, while perhaps never entirely persuasive on a consti-

tutional question, 1s a doctrine that demands respect in a society

gcﬁerned by the rule of law.,™ City of Akron v. Akron Center for

Reproductive Health, Inc., VLS. ' (1983). I agree,

While the doctrine of stare decisis does not absolutely bind a

court to its prior opinions, a decent regard for the orderly devel-

opment of the law and the administration of justice requires that

38oth Rummel and Hutto v. Davis, 454 U.S. 370 (1982) (per
curiam), leave open the possibility that Iin extracordinary cases——
such as a life sentence for overtime parking--it might be
permissible for a court to decide whether the sentence is grossly ;?E?
disproportionate to the crime. I agree that the Cruel and
UDnusual Punishments Clause might apply to those rare cases where
reasonable men cannot differ as to the inappropriateness of a
punishment. in all other cases, we must defer to the
legislature's line-drawing. However, the majority does not
contend that this is such an extraordinary case that reasonable

men could not differ about the appropriateness of this
punishment.
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directly controlling cases be either followed or candldly over-

ruled, 4 Especially is this so with respect to two key holdings

less than three years old. What the Court does today 1s purely and

simply visceral jurisprudence.
I1
Although historians and scholars have disagreed about the

Framers' original intentions, the more common view seems to be
the Framers viewed the Cruel and Unusual Punishments Clause as
hibiting the kind of torture meted out during the reign of the

arts. 5

pf Hise. —

I 50 not read the Court's op;;::;?:ﬁfjgrgu1ng that

respondent's sentence of life imprisonment without possibility of
parcle is so different from Rummel's sentende of IiEe

imprisonment with the possibility of parole as to permit it to
apply the proportionality review used in the death penalty cases,
e,gq., Coker v, Georgia, 433 U.S. 584 (1977), to the former

although not the latter. WNor would such an argument be tenable.
As was noted in Woodson vw. Worth Carolina, 428 U.S., 280, 305
{1976) (opinion of Justice Stewart, JUSTICE POWELL, and JUSTICE
STEVENS ),

"[Tlhe penalty of death is gualitatively different from a
sentence of imprisonment. Death, in its finality, differs mecre
from 1ife imprisonment than a 100-year prison term differs from
one of only a year or two. Because of that gqualitative
difference, there is a corresponding difference in the need for
reliability in the determination that death is the appropriate
punishment in a specific case."

The greater need for reliability in death penalty cases
cannot- support a distinction between a sentence of life
imprisonment with possibility of parcole and a sentence of life
imprisonment without pussibility of parole, especially when an
execugive commutation is permitted as in South Dakota.

Compare, e.g9., Granucci, "Nor Cruel and Unusual
Punishments Inflicted": The Original Meaning, 57 Calif. L. Rev

839 (1969); Schwartz, Eighth Amendment Proportionality Analysis
and the Compelling Case of William Rummel, 71 J. Crim, L. &

Criminology 378, 379-382 (1980); Katkin, Habitwval Offender Laws:
A Reconsideration, 21 Buffalo L. Rev. 99, 115 (1971), with, e.

Wheeler, Toward a Theory of Limited Punishment: An Examination of

the Eighth Amendment, 24 Stan. L. Rev. 838, B53-855 (1972);

Footnote continued on next page.

that
pro-

Stu-.

Moreover, it is clear that until 18%2, over 100 years after
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the ratification of the Bill of Rights, not a single Justice of
this Court even asserted the doctrine adopted for the first time by
the Court today. The prevailing view up to now has been that the
Eighth Amendment reaches only the mode of punishment and not the
length of of a sentence of imprisanment.E In light of this histo-

ry, it is disingenuous for the Court blandly to assert that "The
R e i e

constitutional principle of proportionality has been recognized

explicitly in this Court for almost a century." Ante, at 8. That

statement seriously distorts history and our cases.

This Court has applied a proportionality test only in extraor-
dinary cases, Weems being one example and the line of capital cases

another. See, e.q., Coker v. Georgia, 433 U,S5. 584 (1977); Enmund

v. Florida, 458 U.S. {1982). The Court's reluctance to give
legislatures unlimited freedom in choosing which crimes to punish

by death rests on the unigqueness and finality of the death sen-

Comment, The Eighth Amendment, Beccaria, and the Enlightenment:
An Historical Justification for the Weems v. United States
Excesgive Punishment Doctrine, 24 Buffalc L. Rey. 783 (1975).

“In 1892, the dissent in 0'Neil v. Vermont, 144 U.S. 323,
339-340 (1892) (Field, J., dissenting), argued that the Eighth
Amendment "is directed ... against all punishments which by their
excessive length or severity are greatly disproportioned to the
offenses charged." Before and after O'Neil, most authorities
thought that the Eighth Amendment reached only the mode of
punishment and not the length of sentences. See, e.g., Note, 24
Harv, L. Rey, 54, 55 (19210). Even after Weems was decided in
1910, it was thought unlikely that the Court would extend
proportionality analysis to cases involving solely sentences of
imprisonment. See Packer, Making the Punishment Fit the Crime,
77 Harv. L. Rev., 1071, 1075 (1964). 0Until today, not a single
case of this Court applied the "excessive punishment” doctrine of
Weems to a punishment consisting solely of a sentence of
imprisonment, despite numerous opportunities to do so. E.q.,
Hutto v. Davis, 454 U.S. 370 (1982); Rummel v, Estelle, 445 U.S,
263 {1980); Badders v. United States, 240 U.S. 3%1 (1916); Graham
v. West Virginia, 224 0.8, 616 (1912).
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tence, which calls for exacting procedural limitations to ensure
that only those most deserving of the death penalty receive it.
Such scrutiny is not required where only a sentence of imprisonment
is at stake.

The Court's traditional abstention from reviewing sentences of
imprisonment to ensure that punishment is “pfnpnrticnate" to the
crime has been well founded, Today's claim by five Justices that
they are able to say that one offense has less "gravity™ than an-

other is nothing other than a bald substitution of individual sub- -

jective moral values for those of the legislature. Wor, as this

case well illustrates, are we endowed with Solomonic wisdom that
permits us to draw principled distinctions between a sentence of X
years and a sentence of X + ¥ years for "repeaters”" who have demon-
strated that they will not abide by the law. The simple truth is
that "In]o neutral principle ¢of adjndication permits a federal
court to hold that in a given situtation individual crimes are too
trivial in relation to the punishment imposed.” Rummel v. Estelle,
568 F. 24 1193, 1201-1202 (CA5) (Thornberry, J., dissenting], va-
cated, 587 F. 24 651 (CA5 1978) (en banc), affirmed, 445 U.S. 263
{1980). The apportionment of punishment entaile, in Justice Frank-
furter's words, "peculiarly questions of legislative policy." Gore

v. United States, 357 U.S. 286, 393 (1%58). Legislatures are far

better equipped than we are to balance the competing penal and pub-
lic interests and to draw the essentially arbitrary lines between
appropriate sentences for different crimes.

By asserting the power to review sentences of imprisonment for

excessiveness the Court launchaes itself inte unchartad and
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unchartable waters. Today it holds that a sentence of life impris-
onment, without the possibility of parole, is excessive punishment
for a seventh allegedly ;nonvialent" felony. How about the eighth
"nonvioclent" felony? The ninth? The twelth? Suppose one offense
was a simple assault? Or selling liquor to a minor? Or statutory
rape? Or price-fixing? The permutations aré endless and the
Court's opinion is bankrupt ;f realistic guiding principles. In-
stead, it casually lists several allegedly "objective factors" and
arbitrarily asserts that they show respondent's sentence toc be
"significantly disproportionate" to his crimes. Ante, at 23. Must
all these factors be present in order to hold a sentence excessive
under the Eighth Amendment? How are they to be weighed against
each other? Suppose several States punish severely a crime that
the Court views as trivial or petty? Unfortunately, I can see no
limiting principle in the Court's opinion.

Moreover, the Court's decision will flood the appellate courts

——

with cases in which equally arbitrary lines must be drawn. It is

no answer to say that appellate courts must review criminal convic-
tions in any event; up to now, that review has been on the validity
of the judgment, not the sentence. Moreover, the vast majority of
criminal cases are disposed of by pleas of t;;ﬂ.ﬂ.li:}r,,':Jr and ordinarily

appellate ravgg;h;;‘EhﬂQ\cases. To reguire appellate
e s

f all sentences of imprisonment-%as the Court's cpinien
T R

there is

review

o —

does—--wi

"administer the coup de qgra to the courts of appeal as

T1n 1972, nearly 90% of the convictions in federal courts
followed pleas of guilty or nolo contedere. H. Friendly, Federal
Jurisdiction: A General View 36 (1973).
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we know them.™ H, Friendly, Federal Jur1edietien. A Géneril Vliw A

36 (1973). This is judicial usu:petlen with a vengeance.

ITI
Evenql%:l agreed that the Eighth Amendment prohibits impriso
ment “"disproportionate to the crime committed," ante, at 6, I re-
ject the notion that respondent's sentence ie disproportionate to

his crimes for, if we are to have a system of laws, Rummel -is co
‘trolling.

The differences between this case and Rummel are insubstan
tial. First, Rummel committed three truly nonviolent felonies,
while respondent, as noted at the ocutset, committed seven feloghies,
four of which cannot fairly be characterized as "nonviolent."/ At
the very least, respondent's burglaries and his third-offenge drunk
driving posed real risk of serious harm to others. It is gheer
fortuity that the places respondent burglarized were unocfupied and
that he killed no pedestrians while behind the wheel; what would
have happened 1f a gquard had been on duty during the bprglaries is
a matter of speculation, but the possibilities shatt tﬁe notion
that respondent's crimes were minor or "nonviolent. Respondent,
far more than Rummel, has conclusively demonstratgd his inability
to bring his conduct into conformity with the mimimum standards of
civilized society. Clearly, this difference d¢molishes any sem—
blance of logic in the Court's conclusion thay{ respondent's sen-
tence constitutes cruel and unusual punishmenk although Rummel's

did not.

The Court's opinion necessarily reduces to the proposition

that a sentence of life imprisonment with the possibility of commu-
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tation, but without possibility of parole, is so much more severe
e -

than a life sentence with the possibility of parole that cne is

excessive while the other is not. This distinction does not with-
stand scrutiny; a well-behaved "lifer"™ in respondent's position is
most unlikely to serve for 1life.

It is inaccurate to say, as the Court does, ante, at 22, that
the Rummel holding relied on the fact that Texas had a relatively
liberal parole policy. In context, it is clear that the Court's
discussion of parole merely illustrated the difficulty of comparing-
sentences between different jurisdictions. 445 U.8., at 280-281.
However, accepting the Court's characterization of Rummel as accu-
rate, the Court today misses the point. Parole was relevant to an
evaluation of Rummel's life sentence because in the "real world,"
he was unlikely to spend his entire life behind bars. Only a frac-
tion of "lifers" are not released within a relatively few years.

In Texas, the historical evidence showed that a prisoner serving a
life sentence could become eligible for parole in as little as 12
vears. In South Dakota, the historical evidence--which the Court's

e S - —
opinion ignores--shows that sincqriéiiyjzz life sentences have been
— e

commuted to terms of years, while requests for commutation were

denied. 1In short, there is a sigpnfificant probability that respond-
ent will experience what so many/"lifers" experience. Even assum-
ing that at the time of sentenging, respondent was likely to spend

more time in prison than Rumm 1,B that marginal difference is sure-

8No one will ever know if pr when Rummel would have been
released on parcle since he was\released In connection with a
Footnote ntinued on _pext page.
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ly supported by respondent's greater demonstrated propensity for

crime--and more serious crime at that. I find it nothing less than

bizarre for the Court to say that while Rummel's sentence was con-
stitutional, respondent's is "significantly disproportionate to his
crime," and hence unconstitutional,
v

It is indeed a curious business for this Court to so far in-
trude into the administration of criminal justice to say that a
state legislature is barred by the Constitutlon from identifying
its habitual criminals and removing them from the streets, Surely
seven felony convictions warrant the conclusion that respondent is
incorrigible. It is even more curious that the Court should brush
aside controlling precedents that are barely in the bound volumes
of United States Reports. The Court would do well to heed the

words of Justice Black in condemning judges who usurp the policy-
e
making powers of legislatures under the guise of constitutional

interpretation:

"Such unbounded authority in any group of political-
ly appointed or elected judges would unguestionably
be sufficient to classify our Nation as a government
of men, not the government of laws of which we
boast. With a 'shock the conscience' test of con-
stitutionality, citizens must guess what is the law,
guess what a majority of nine judges will believe
fair and reasonable, Such a test wilfully throws
away the certainty and security that lies in a writ-

separate federal habeas proceeding in 1980, On Octocber 3, 1980,
a federal District Court granted Rummel's petition for a writ of
habeas corpus on the grounds of ineffective assistance of
counsel. Rummel v, Estelle, 498 F, Supp. 793 (WD Tex 1980).
Rummel then plead guilty to theft by false pretenses and was
sentenced to time served under the terms of a plea bargaining
agreement, Two-Bit Lifer Finally Freed--After Pleading Cullty,
Chicago Tribune, Nov. 15, 13980, at 2, col. 3.




S
ten constitution, one that does not alter with a
judge's health, belief, or his polities.” Boddie v.
Connecticut, 401 U.S. 371, 393 (1971) (Black, J.,

dissenting).

I dissent.
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CHIEF JUSTICE BURGER, with whom JUSTICE WHITE, Jus-
TICE REHNQUIST, and JUSTICE (’CONNOR join, dissenting.

The controlling law governing this case is erystal clear, but
today the Court blithely discards any concept of stare decisis,
trespasses gravely on the authority of the States, and dis-
torts the concept of proportionality of punishment by tearing
it from its moorings in capital cases. Only two Terms ago,
we held in Rummel v. Estelle, 4456 U. S. 263 (1980), that a
life sentence imposed after only a third nonviolent felony con-
vietion did not constitute cruel and unusual punishment
under the Eighth Amendment. Today, the Court ignores its
recent precedent and holds that a life sentence impos ter
a swﬁﬁ Yelony conviction constitutes cruel and unusual pun-
ishment under the Eighth Amendment, Moreover, I reject
the fiction that all Helm's crimes were innocuous or nonvi-
olent. Among his felonies were three burglaries and a third
conviction for drunk driving. By comparison Rummel was a
relatively “model citizen.” Although today’s holding eannot
rationally be reconciled with Rummel, the Conrt does not
purport to overrule Rummel. 1 therefore dissent.

I

A
The Court’s starting premise is that the Eighth Amend-

j — Circulated:

= el
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ment’s Cruel and Unususal Punishments Claunse “prohibits not
only barbaric punishments, but also sentences that are dis-
proportionate to the crime committed.” Anie, at 6. What
the Cowrt means is that a sentence is unconstitutional if it is
more severe than five justices think appropriate. In short,
all sentences of imprisonment are subject to appellate seru-
G TRE S ThRE ey wet "oroportionsl fo-The-SFime
committed.

The Court then sets forth three assertedly “ohjective” fac-
tors to guide the determination of whether a given sentence
of imprisonment is constitutionally excessive; (1) the “gravity
of the offense and the harshness of the penalty,” #d., at 11; (2)
a comparison of the sentence imposed with “sentences im-
posed on other criminals in fhe same jurisdiction,” id., at 12
(emphasis added); (3) and & comparison of “the sentences im-
posed for commission of the same crime in other jurisdic-
tions.” Ibid (emphasis added). In applying this analysis, the
Court determines that respondent -

“has received the penultimate sentence for relatively
manor criminal conduct. He has been treated more
harshly than other eriminals in the State who have com-
mitted more serious crimes. He has been treated more
harshly than he would have beent in any other jurisdic-
tion, . . ." Id., at 23. (Emphasis added}.

Therefore, the Cowt coneludes, respondent’s sentence is
“sigmificantly disproportionate to his crime, and is . . . pro-
hibited by the Eighth Amendment.” This analysis is com-
pletely at odds with the reasoning of our recent holding in
Rummel, in which, of course, JUSTICE POWELL dissented.

B
The facts in Rummel bear repeating. Rummel was con-
victed in 1964 of frandulent use of a credit card; in 1969, he
was convicted of passing a forged check; finally, in 1873
Rummel was charged with obtaining money by false pre-
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tenzes, which is also a felony under Texas law. These three
offenses were indeed nonviclent. Under Texas’ recidivist
statute, which provides for a mandatory life sentence upon
conviction for a third felony, the trial judge imposed a life
sentence as he was obliged to do after the jury returned a
verdict of guilty of felony theft.

Rummel, in this Court, advanced precisely the same argu-
ments that respondent advances here; we rejected those ar-
guments notwithstanding that his case was stronger than re-
spondent’s. The test in Rummel which we rejected would
have required us to determine on an abstract moral seale
whether Rummel had received his “just deserts” for his
crimes. We declined that invitation; today the Court accepts
it. Will the Court now recall Rummel's case so five justices
will not be parties to “disproportionate” criminal justice?

It is true, as we acknowledged i L, that the "Court
has on occasion stated that the Eighth Amendment prohibits
imposition of a sentence that is grossly disproportionate to
the severity of a erime,” 445U, 8,, at 271, But evena
sory review of our cases shows that this type of proportional-
ity review has been carried out only in & very limited cate-
gory of cases, and never hefore ip a case involving solely a
sentence of impris t. In %umme!, we saﬁ: That ghe
plﬁﬁm%i?:%f the capital punishment cases was
inapposite because of the “unique nature of the death pen-
alty. . . " Id., at 272, “Because a sentence of death differs
in kind from any sentence of imprisonment, no matter how
long, our decisions applying the prohibition of eruel and un-
usual punishments to capital cases are of limited assistance in
deciding the constitutionality of the punishment meted out to
Rummel.” Ibid.

The Rummel Court also rejected the claim that Weems v
United States, 217 U. S. 849 (1910), required it to détermine
whether Rummel's punishment was “disproportionate” to his
crime. In Weems, the Court had struck down as eruel and
unusual punishment a sentence of cadena temporal imposed
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by a Phillipine Court. This bizarre penalty, which was un-
known to Anglo-Saxon law, entailed a minumum of 12 years'
imprigonment chained day and night at the wrists and ankles,
hard and painful labor while so chained, and a number of “ae-
ceasories” including lifetime civil disabilities. In Rummel
the Court carefully noted that *“{Weems'] finding of
disproportionality cannot be wrenched from the facts of that
case.” 445 U. S,, at 273."

The lesson the Rummel Court drew from Weems and from
the capital punishment cases was that the Eighth Amend-
ment did not authorize courts to review sentences of impris-
onment to determine whether they were “proportional” to
the erime. In language quoted incompletely by the Court,
ante, at 9, n. 13, the Rummel Court stated:

“Given the unigue nature of the punishments considered

in Weems and in the death penalty cases, one could argue.,
without fear of contradiction by any decision of this

Court that for crimes concededly classified and classifi-

able as felonies, that is, as punishable by significant

terms of imprisonment in a state penitentiary, the length

of the sentence actually imposed 18 purely a matier of

legislative perogative.” 445 U. 8., at 274. (Emphasis

added).

Five Justices joined this CIEWEE.

In context it is clear that 0 8 not merely sum-
marizing an argument, as the Court suggests, ante, at 9, n.
13, but was atatingl aiﬁxmativel;a 1",I-JlgI ?le of law laid down.
This passage Trom Kummel 15 followed by an eXplanation of
why it is permissible for courts to review sentences of death

or bizarre physically cruel punishments as in Weems, but not
sentences of imprisonment. Id., at 274-275. The Rummel

! Other authorities have shared this interpretation of Weems v. Uniled
States, 217 U. 8. 348 (1910). E. p., Packer, Making the Punishment Fii
the Crime, T1 Harv. L. Rev. 1071, 1075 (1964).
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Court emphasized, as has every opinion in capital cases in the
past decade, that it was possible to draw a “bright line” be-
tween “the punishment of death and the various other per-
. mutations and commutations of punishment short of that plti-
mate sanction”; similarly, a line could be drawn between the
punishment in Weemas and “more traditional forms of impris-
onment imposed under the Anglo-Saxon system." [Id., at
275. However, the Rummel Court emphasized that draw-
ing lines between different sentences of imprisonment would
thrust the Court inevitably “into the basic line-drawing proe-
ess that is pre-eminently the provinee of the legislature” and
produce judgments that were no more than the visceral reac-
tions of individual Justices. Tbid.

The Rummiel Court categorically rejected the very analy-
sis adopted by the Court today. Rummel had argued that
various ohjective criteria existed by which the Court eould
determine whether his life sentence was proportional to his
crimes. In rejecting Rummel’s contentions, the Court ex-
plained why each was insufficient to allow it to determine in
an objective manner whether a given sentence of imprison-
ment is proportionate to the erime for which it is imposed.

First, it rejected the distinctions Rummel tried to draw be-
tween violent and nonviolent offenses, noting that “the ab-
sence of viclence does not always affect the strength of sodi-
ety’s interest in deterring a particular erime or in punishing a
particular individual.” Itd. Similarly, distinetions based
on the amount of money stolen are purely “subjective” mat-
ters of line drawing. Id., at 275-276.

Second, the Court squarely rejected Rummel's attempt to
compare his sentence with the sentenee he would have re-
ceived in other States—an argument that the Court today ac-
cepts. The Rummel Court explained that sueh comparisons
are flawed for several reasons. For one, the recidivist laws
of the various states vary widely. “It iz one thing for a court
to compare those States that impose eapital punishment for a
specific offense with those States that donot. . . . It iz quite
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another thing for a court to attempt to evaluate the position
of any particular recidivist scheme within Rummel’s complex
matrix.” 446 U. S., at 280 (citation and footnote omitted).
Another reason why comparison between the recidivist stat-
utes of different States is inherently complex is that some
states have comprehensive provisions for parole and others
do not, Id., at 280-281. Perhaps most important, such
comparions trample on fundamental concepts of federalism.
Different states surely may view particular erimes as more or
less severe than other states. Stealing a horse in Texas may
have different consequences and warrant different punish-
ment than stealing a horse in RAhode Island or Washington,
D. C. Thus, even if the punishment accorded Rummel in
Texas were to exceed that which he would have received in
any other State,

“that severity would hardly render Rummel’'s punish-
ment ‘grossly disproportionate’ to his offenses or to the
punishment he would have received in the other States.

. Absent a constitutionally imposed uniformily in-
imical to traditional notions of federalism, some Stale
will always bear the distinction of treating particular of-
fenders more severely than any other State.” 445U, 8.,
at 281282, (Emphasis added).

Finally, we flatly rejected Rummel’s suggestion that we
measure his sentence against the sentences imposed by
Texas for other crimes:

“Other crimes, of course, implicate other societal inter-
ests, making any such comparison inherently specula-
tive. ... Once the death penalty and other punish-
ments different in kind from fine or imprisonment have
been put to one side, there remains little in the way of
objective standards for judging whether or not a life sen-
tence imposed under a recidivist statute for several sepa-
rate felony convictions not involving ‘violence’ violates
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the eruel-and-unusual-punishment of the Eighth Amend-
ment.” 445 U, S., at 282 283 n. 2T.

Rather, we held that the severity of punishment to be ac-
eorded different erimes was peculiarly a matter of legislative
policy, [fbid.

In short, f;!ﬂﬂ#tﬂd_ﬂ'lﬂt the length of a sentence of
imprisonment 1s a matter of lepislative discretion; this is so
particularly for recidivist statutes. I simply cannot under-
stand how the Court can square Rummel with its holding
that “a criminal sentence must be proportionate to the erime
for which the defendant has been convicted.” Anle, at 11.}

If there were any doubts as to the meaning of Rummel,
they were ]laid to rest Jast Term in Hutio v. Dgpis, 454 U. 8.
370 (1982) (per curiam). There a Unifed States District
Court held that a 40-year sentence for the possession of nine
ounces of marijuana violated the Eighth Amendment. The
District Court applied almost exactly the same analysis
adopted today by the Court. Specifically, the Distriet Court
stated:

“After examining the nature of the offense, the legisla-
tive purpose behind the punishment, the punishment in
the [sentencing jurisdiction] for other offenses, and the
punishment actually imposed for the same or similar of-
fenses in Virginia, this court must necessarily conclude
that a sentence of forty years and twenty thousand dol-
lars in fines is 8o grossly out of proportion to the severity
of the erimes as to constitute cruel and unusnal punish-
ment in violation of the United States Constitution.”
Davis v, Zahradnick, 432 F. Supp. 444, 453 (WD Va.

FAlthough Rurmel v, Estelle, 446 1. 8. 263, 274, n. 11 (1880), con-
ceded that *a proportionality principle [might] come into play . . . if alegis-
lature made overtime parking a felony punizhable by life imprisonment,”
the majority has not supgested that respondent’s crimes are comparable to
overtiine parking, Respondent’s sgven felonies are far more severe than I
Rummel's three.
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1977).

The Court of Appeals sitting en banc affirmed. 646 F. 2d
123 (CA4 1981) (per curiam). We reversed in a brief per
curiam opinion, holding that Rummel had disapproved each
of the “objective” factors on which the Distriet Court and en
bane Court of Appeals purported to rely. 454 U, S,, at 373.
It was therefore clear error for the District Court to have
been guided by these factors, which, paradoxically, the Court
adopts today.

Contrary to the Court's interpretation of Hulto, see ante,
at 11 and, n. 16, the Hutio Court did not hold that the Dis-
triet Court miscaleulated in finding Davis' sentence dispro-
portionate to his crime. It did not hold that the District
Court improperly weighed the relevant factors. Rather, it
held that the District Court clearly erred in even embarking
apr-tnnetsatats determination whether the sentence
was "disl:nmp-urtic-nata# to the crime. Hutto makes crystal
clear that under Rummel it is error for appellate courts to
second-guess legislatures as te whether a given sentence of
imprisonment is excessive in relation to the erime,’ as the
Court does today, ante, at 16-23,

I agree with what the Court stated only days ago, that “the
doctrine of stare decisis, while perhaps never entirely per-
suasive on a constitutional question, is a doctrine that de-
mands respect in a society governed by the rule of law.”
City of Akron v, Akron Center for Reproductive Health,

*Both Rummel and Hutto v. Davis, 454 U, 3. 370 (1982) (per curiam),
leave open the possibility that in extraordinary eases—such as a life sen-
tence for overtime parking—it might be permissible for a court to decide
whether the sentence is grossly disproportionate to the crime. I agree
that the Cruel and Unusual Punishments Clause might apply to those rare
cases where reasonable men cannot differ as to the inappropriateness of a
punishment, In all other cases, we should defer to the legislature’s line-
drawing. However, the Court does not contend that this is such an ex-
traordinary case that reasonsble men eould not differ about the appropri-
ateness of this punishment,
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Ine,, — U, 8, ——, —— (1983), While _the doctrine of
stare decisis does not absolutely bind the Court to its prior
opinions, a decent regard for the orderly development of the
law and the administration of justice requires that directly
controlling cases be either followed or candidly overruled.
Especially is this so with respect to two key holdings only
three years old.
i1

Although historians and scholars have disagreed about the
Framers’ original intentions, the more common view seems
to be that the Framers viewed the Cruel and Unusual Pun-
ishments Clause as prohibiting the kind of torture meted out
during the reign of the Stuarts.® Moreover, it is clear that

I do not read the Court’s opinion as argtiing that respondent’s sentence
of life imprisonment without possibility of parole is so different from
Rummel’s sentence of life imprisonment with the possibility of parcle as ta
permit it to apply the proportionality review used in the death penalty
cases, e, g., Coker v. Georgin, 433 U. 5. 584 (1977), to the former afthough
not the latter. Nor would such an argument be tenable. As was noted in
Woodson v. North Carolina, 428 U, S, 280, 305 (1976) (opinion of Justice
Stewart, JUSTICE POWELL, and JUSTICE STEVENS ),

“[Tlhe penalty of death is qualitatively different from a sentence of
imprizonment. Death, in its finality, differs more from life imprisonment
than a 100-year prison term differs from one of only 2 year or two. Because
of that qualitative difference, there is a corresponding difference in the
need for reliability in the determination that death is the appropriate pun-
ishment in a specific casa.”

The greater need for reliahility in death penalty cases cannot support a
distinction between a sentence of life imprisonment with possibility of pa-
role and a sentence of life imprisonment without possibility of parole, espe-
cially when an executive commutation is permitted as in South Dakota.

Wompare, e. g., Granued, “Nor Cruel end Unusugl Punishments In-
Sflicted": The Original Meaning, 57 Calif. L. Rev. B39 (1969); Schwartz,
Eighth Amendment Proportionality Analysis and the Compelling Case of
William Rummel, 71 J, Crim. L. & Criminology 378, 379382 (1980);
Katkin, Habitua! Offender Lows: A Reconsideration, 21 Buffalo L. Rev.
99, 116 (1971}, with, e. g., Wheeler, Toward a Theory of Limited Punish-
ment: An Ezamination of the Eighth Amendment, 24 Stan, L, Rev, 838,

-

' omission
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until 1892, over 100 years after the ratification of the Bill of
Rights, not a single Justice of this Court even asserted the
doctrine adopted for the first time by the Court today. The
prevailing view up to now has been that the Eighth Amend-
ment reaches only the mode of punishment and not the length
of of 2 sentence of imprisonment.? In light of this history, it
is disingenuous for the Court blandly to assert that “[tThe
constitutional principle of proportionality has been recog-
nized explicitly in this Court for almost a century.” Ande, at
8. That statement seriously distorts history and our cases.

This Court has applied a proportionality test only in ex-
traordinary cases, Weems being one example and the line of
capital cases another. See, e. g., Coker v. Georgio, 433
U. 8. 584 (1977); Enmund v. Florida, 458 U. 8. —— (1982).
To read the Eighth Amendment as restricting legislatures’
authority to choose which erimes to punish by death rests on
the finality of the death sentence. Such scrutiny is not re-
quired where a sentence of imprisonment is imposed after the

853 =55 (1972); Comment, The Eighth Amendment, Beccaria, ond the
Enlightenment: An Historical Jusfification for the Weems w. United
States Frcessive Punishment Doctrine, 24 Buffalo L, Rev, 783 (18750

*In 1892, the dissent in O'Neil v. Vermont, 144 1. S. 328, 339-240
{1892 (Field, J., dizssenting), argued that the Eighth Amendment “is di-
rected . , . against all punishments which by their excessive length or se-
verity are greatly disproportioned to the offenses charged."” Before and
after O'Weil, most anthoritiez thought that the Eighth Amendment
reached only the mode of punishment and not the length of sentences.
Sea, 6. g., Note, 24 Harv. L. Rev. 54, 55 (1910). Ewen after Weens was
decided in 1910, it was thought unlikely that the Court would extend pro-
portionality analysis to cazes involving solely sentences of impriscnment.
Sea Packer;, Making the Punishment Fil the Crime, 77 Harv. L. Rev.
1071, 1075 (1964). Until today, not a single case of this Court applied the
“eycespive punishment” dectrine of Weeme to a punishment consisting
golely of a sentence of imprisonment, despite numerous opportunities to do
so. E. g., Hutlo v. Dayie, 454 T1. 5. 370 (1982); Rummel v. Estells, M6
U, 8. 263 (1980); Badders v, UTnifed Sfafes, 240 U, S, 391 (1818); Graham
v. West Virginia, 224 U, 8. 616 {1912).
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State has identified a criminal offender whose record shows
he will not conform to societal standards.

The Court’s traditional abstention from reviewing sen-
tences of imprisonment to ensure that punishment is “propor-
tionate" to the crime is well founded in history, in pgrudential
considerations, and in traditions of comity. Today's eonclu-
sion by five Justices that they are able to say that one offense
has less “gravity” than another is nothing other than a bald
substitution of individual subjective moral values for those of
the legislature, Nor, as this case well illustrates, are we en-
dowed with Solomonie wisdom that permits us to draw prin-
cipled distinetions between sentences of different length for a
chronic “repeater” who has demonstrated thaiih will not
abide by the law.

The simple truth is that “[n]o neutral principle of adjudica-
tion permits a federal court to hold that in a given situtation
individual erimes are too trivial in relation to the punishment
imposed.” Ruwmmel v. Estelle, 568 F. 2d 1183, 1201-1202
(CAS) (Thornberry, J., dissenting), vacated, 587 F. 2d 661
(CAb5 1978) (en banc), aff 'd, 445 1J. 8. 263 (1980). The appor-
tionment of punishment entails, in Justice Franldurter’s
words, “peculiarly questions of legislative policy.” Gore v.
United States, 367 1. S, 386, 393 (1958). Lepislatures are
far better equipped than we are to balance the competing pe-
nal and public interests and to draw the essentially arbitrary
lines between appropriate sentences for different crimes.

By asserling the power to review sentences of Imprison-
ment for excessiveness the Court launches into uncharted
and unchartable waters. Today it holds that a sentence of
life imprisonment, without the possibility of parole, is exces-
sive punishment for a seventh allegedly “nonviolent” felony.
How about the eighth "nonviolent” felony? The ninth? The
twelth? Suppose one offense was a simple assault? Or zell-
ing liguor to a minor? Or statutory rape? Or price-fixing?
The permutations are endless and the Court’s opinion is

he
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bankrupt of realistic guiding principles. Instead, it casually
lists several allegedly “objective” factors and arbitrarily as-
serts that they show respondent’s sentence to be “signifi-
cantly disproportionate” to his crimes. Ante, at 23. Must
all these factors be present in order to hold a sentence exces-
sive under the Eighth Amendment? How are they to be
weighed against each other? Suppose several States punish
severely a erime that the Court views as trivial or petty? I
can see no limiting principle in the Court's holding.

There is a real risk that this holding will flood the appellate
courts with cases in which equally arbitrary lines must be
drawn. It is no answer to say that appellate courts must re-
view criminal convictions in any event; up to now, that re-
view has been on the validity of the judgment, not the sen-
tence. The vast majority of criminal cases are disposed of by
pleas of guilty,” and ordinarily there is no appellate review in
such cases, To require appellate review of all sentences of
imprisonment—as the Court’s opinion does—will “administer
the coup de grace to the courts of appeal 8s we know them.”
H. Friendly, Federal Jurisdiction: A General View 36 (1973).
This is judicial usurpation with a vengeance; Congress has
pondered for decades the concept of appellate review of sen-
tences and has hesitated to act.

III %

Even if I agreed that the Eighth Amendment prohibits
imprizonment “disproportionate to the crime committed,”
ante, at 6, I reject the notion that respondent's sentence is
disproportionate to his crimes for, if we are to have a system
of laws, not men, Rummel is controlling.

The differences between this case and Eummel are insub-
stantial. First, Rummel committed three truly nonviolent

"In 1972, nearly 90% of the convietions in federal courts followed pleas
of guilty or nolo contedere. H. Friendly, Federal Jurisdiction: A General
View 36 (1973).
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felonies, while respondent, as noted at the outset, committed
seven felonies, four of which cannot fairly be characterized as
“nonviolent.” At the very least, respondent’s burglaries and
his third-offense drunk driving posed real risk of serious
harm to others. 1t is sheer fortuity that the places respond-
ent burglarized were unoccupied and that he killed no pedes-
trians while behind the wheelgwhat would have happened if a
guard had been on duty during the burglaries is 2 matter of
gpeculation, but the possibilities shatter the notion that re-

spondent’, ere innocuous, inconsequential, minor, or
“nonviolent.” Fouy} I repeat, had harsh potentialities for vi-

olence. Respondent, far more than Rummel, has demon-
strated his inability to bring his conduct into conformity with
the minimum standards of civilized society. Clearly, this dif-
ference demolishes any semblance of logic in the Court’s con-
clusion that respondent’s sentence constitutes cruel and un-
usual punishment although Rummel’s did not.

The Court’s opinion necessarily reduces to the proposition
that a sentence of life imprisonment with the possibility of
commutation, but without possibility of parole, is so much
more severe than a life sentence with the possibility of parole
that one is excessive while the other is not. This distinetion
does not withstand serutiny; a well-behaved “lifer” in re-
spondent’s position is most unlikely to serve for life.

It is inaccurate to say, as‘the Court does, ante, at 22, that
the Rummel holding relied on the fact that Texas had a rela-
tively liberal parole policy. In context, it is clear that the
Rummel Court’s discussion of parole merely illustrated the
difficulty of comparing sentences between different jurisdic-
tions. 445 U. 8., at 280-281. However, accepting the
Court's characterization of Rummel as accurate, the Court
today misses the point. Parole was relevant to an evaluation
of Rummel’s life sentence because in the “real world,” he
was unlikely to spend his entire life behind bars. Only a
fraction of “lifers” are not released within a relatively few
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years. In Texas, the historical evidence showed that a pris-
aner serving a life sentence could become eligible for parole
in as little as 12 years. In South Dakota, the historical evi-
dence—which the Court’s opinion ignores—shows that since
1064, 22 life sentences have been commuted to terms of
years, while 25 requests for commutation were denied al-
though they may be recpened, l

In short, there is a significant probability that respondent
will experience what so many “lifers” experience, Even as-
suming that at the time of sentencing, respondent was likely
to spend more time in prison than Rummel,® that marginal
difference is surely supported by respondent’s greater dem-
onstrated propensity for crime—and for more serious crime )
at that. | OmISSion

IV

It is indeed a curious business for this Court to so far in-
trude into the administration of eriminal justice to say that a
state legislature is barred by the Constitution from identify-
ing its habitual criminals and removing them from the
streets. Surely seven felony convictions warrant reasonable
minds to conclude that respondent is incorrigible. It is
even more curious that the Court should brush aside control-
ling precedents that are barely in the bound volumes of
United States Reports. The Court would do well to heed
Justice Black’s comments on judges who usurp the policy- -
making powers of legislatures under the guise of constitu-
tional interpretation:

* No one will ever dmow if or when Rummel would have been released on
parole since he was relegsed in connection with g separate federal habeas
proceeding in 1980. On October 3, 1980, a federal Distriet Court granted
Rummel's petition for a writ of habeas corpus on the grounds of ineffective
assistapce of counsel. Rummel v, Estelle, 498 F. Supp. 798 (WD Tex
1980). Rummel then plead guilty to theft by false pretenses and was sen-
tenced to time served under the terms of a plea bargaining agreement.
Two-Bit Lifer Finally Freed—After Pleading ruilty, Chicago Tribune,
Nov. 15, 1980, at 2, col. 3.
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“Such unbounded authority in any group of politically ap-
pointed or elected judges would unquestionably be suffi-
cient to classify our Nation as a government of men, not
the government of laws of which we boast. With a
‘shock the conscience' test of eonstitutionality, citizens
must guess what is the law, guess what a majority of
nine judges will believe fair and reasonable. Such a test
wilfully throws away the certainty and security that lies
in a written eonstitution, one that does not alter with a
jodge’s health, belief, or his polities.” Boddie v.
Connecticut, 401 U.S. 371, 393 (1971) (Black, J.,
dissenting).

I dizsent.
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SOLEM16é SALLY-POW

Application of the relevant factors assumes that
courts are competent to judge the gravity of an coffense,
at least on a relative scale. In a broad sense this
assumption is justified, and courts traditionally have
made these judgments - just as legislatures make them in
the first instance. Most comparisons of the gravity of
crimes are close "judgment calls" left to legislative
bodies responsible for enacting the criminal laws.
Comparisons can be made in light of harm caused or
threatened to the victim or society, and the culpability
of the offender. Thus is Enmund the Court determined that
murder is more serious than aiding and abetting murder,

and a line customarily is drawn between intent to commit a



crime and the actual consummation of the intent. Indeed,
there are widely shared views as to the relative
seriousness of crimes. 3See Rossi, Waite, Bose & Berk, The
Seriousness of Crimes: Normative Structure and Individual
Differences, 39 Am. Soc. Rev., 224, 237 (1974). For
example, as the criminal laws make clear, nonviolent
crimes are less serious than crimes marked by violence or
the threat of wiclence. Indeed, the State concedes that
crimes against people generally are more serious than

crimes against property. Tr. of Oral Arg., at 16.

Note to Mike: Your subpart B (p. 16-18) is excellent. I

have merely reframed the first two paragraphs. Tell me



about the Rossi article that you cite. I generally avoid

citing even law review articles in the text.
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SOLEM14 SALLY-POW
In reviewing sentences under the Eighth
Amendment, courts should be guided by objective factors

that our cases have recognlzed. BSee Hutto v. Davis, 454

U.8., at 373-374, n. 2; Rummel v, Estelle, 445 U.5., at

275-276.
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SOLEM14 SALLY-POW
In reviewing sentences under the Eighth
Amendment, courts should be guided by objective factors

that our cases have recognized. See Hutto v. Davis, 454

U.8., at 373-374, n. 2; Rummel v. Estelle, 445 U.5,, at

275-276.
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SOLEM16 SALLY-POW

Application of the relevant factors assumes that
courts are competent to judge the gravity of an offense,
at least on a relative scale. In a broad sense this
assumption is justified, and courts traditionally have
made these judgments - just as legislatures make them in
the first instance. Most comparisons of the gravity of
crimes are close "judgment calls" left to legislative
bodies responsible for enacting the criminal laws.
Comparisons can be made in light of harm caused or
threatened to the victim or society, and the culpability
of the offender, Thus is Enmund the Court determined that
murder is more serious than aiding and abetting murder,

and a line customarily is drawn between intent to commit a



crime and the actual consummation of the intent. Indeed,
there are widely shared views as to the relative
seriousness of crimes. See Rossl, Waite, Bose & Berk, The
Seriousness of Crimes: WNormative Structure and Individual
Differences, 39 Am. Soc. Rev., 224, 237 (1974). For
example, as the criminal laws make clear, nonviolent
crimes are less sericus than crimes marked by violence or
the threat of violence. 1Indeed, the State concedes that
crimes against people generally are more serious than

crimes against property. Tr. of Oral Arg., at 16.

Note to Mike: Your subpart B (p. 16-18) is excellent. I

have merely reframed the first two paragraphs. Tell me



about the Rossi article that you cite. I generally avoid

clting even law review articles in the text.
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SOLEM11 SALLY-POW

Suggested Revislon of Footnote 15:

15. Contrary to the repeated assertion in the
dissenting opinion, we neither say nor{,imply that "all
sentences of imprisonment are ighfgct to appellate
gecrutiny to ensuns that they aﬁz/'progcrtional' to the
crime committed." (Post, at 2, 7, 13). We do say, in

proportionality is

accord with declisions of this Court, that the principle of
1&%1; in the Eighth Amendment.

[cites] In view, )di;ver, of the substantial deference
that must be acgorded legislatures and sentencing courts
we anticipate that there will be relatively few occasions

for appellate review =-- as has been true in the past.
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HN15R-MICHAL-POW 06/23/83 Helm: n. 15 rider

1 propose revising footnote 15, on page 11, as follows:

151n view of the substantial deference properly due to legisla-
tures and sentencing courts, most reviewihg courts normally will
not be required to engage in extend analysis to determine that

a sentence is not cnnstizﬁkiona disproportionate. The dissent

thus exaggerates the dif£i ttes that aEPellate courts will face
3 Sy

in applying the Eighth,ﬁhenﬂment.\‘see pest, at 2, 12. An appel-

late court need npfsﬂecide if a s;zkance is "correct": it need

only decide if Eﬁg sentence is within constitutional limits.
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HN12,5R-MICHAL-POW 06/23/83 Helm: new n. 12.5 rider

I propose adding a new footnote at the end of Part II.B,

on page 9, as follows:

/
) Y. J_{J
yxn‘f And the Court has continued to recognize that the Eighth Amend-

,I".rl“.{.b

}*.A .~ ment proscribes grossly disproportionate punishments, even when
it has not been necessary to rely on the proscription. See,

€ud., Ecitations].u‘5

> - i
2 — _ frc'
YL

lzﬁThe dissent charges that "the Court blithely discards any

concept of stare decisis.™ Post, at 1; cf. id., at 2, 8-9, 14.

On the contrary, our decision ;:i-y is ‘ferETY congistent with

this Court's prior cases=--including Rummel v. Estelle, 445 U.S.

263 (1980}. See n, 30, infra, It is rather the disszent that
borpaad oL
jfnehaﬂeo discard prior precedent. 1Its assertion that the Elighth
Amendment establishes only a narrow principle of proportionality

ig contrary to the entire line of cases cited in the text.
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HN13R-MICHAL-POW 06/23/83 Helm: n. 13 rider

I propose revising footnote 13, on page 9, as follows:

13pccording to Rummel v. Estelle, 445 -HxBr-263-+419808}7-"one

could argue without fear of contradiction by any decision of this

Court that for crimes concededly classified and classifiable as

felaniesI that isI as Eunishable by aignificant terms of imEriﬂ—

onment in a state penitentiary,-==+ the length of sentence actu-
ally imposed {s purely a matter of legislative prerogative.,"

Fd-445 U.S., at 274 {emphasis added). The Court did not adopt

the standard proposed, but merely recognized that the argument
was possible.

To the extent that the State--or the dissent, see post, at 4--

makes this argument here, we find it meritless. EEF class of

"gcrimes concededly classified and classifiable as felonieg" is

hth Amendment standard.
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I propose revising footnote 15, on page 11, as follows:

15in view of the substantial deference properly due to legisla-
tures and sentencing courts, most reviewing courts normally will
not be required to engage in extended analysis to determine that

a sentence is not constitutionally disproportionate. The dissent.

in _applying the Eighth Amendment. See post, at 2, 12, An appel-

late court need not decide }f a_sentence is-:correct“i it need

Only decide if the sentence is within constitutional limits.
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< The dissent cnncedesi-as ig_must--that some sentences of im-

N
1
\i
)
-‘l\ I propose revising footnote 16, on page 11, as follows:
\
Y
N
\ 1 prisonment are so disproportionate that they are unconstitutional
\
.\‘\.

under the Cruel and Unusual Punishments Clause. Postl at BE n.

T 2 3; cf. id., at 7, n. 2. The dissent, however, offers no E!!EEEE;EVH.

N
{ a,fui guidance to enable courts to recngnize these admittedlx rare

cases, We Erefer to reiterate the ubjective factors that our
cases have recognized. SeeI e.9., Coker v. Gecu:giarl 433 U.5.
534! 592_[19??; {Eluralitg aginion!. As the Court has indicated,

no one factor will be dispositive_in a given case. See Hutto v.

Davis, 454 U.S. 370, 373-374 n. 2 (1982) (per curiam); Rummel v.

Estelle, 445 U.5., at 275-276. The inherent nature of our feder-
al system and the need for individualized sentencing decisions
result in a wide range of constitutional sentences. Thus nNo
eingle criterion can identify when a sentence is so grossly dis-
proportionate that it violates the Eighth Amendment. See Jef-
fries & Stephan, Defenses, Presumptions, and Burden of Proof in

the Criminal Law, 88 Yale L.J. 1325, 1376-1377 (1979). But a

combination of objective factors can make such analysis possible,

4
). .
¢ Jilade) | Cortedey | cldidicy

LY | i
i §

L1 L Ay

/ / r';/;f,"{ M; LN



HN27.5R-MICHAL-POW 06/23/83 Helm: new n. 27.5 rider

I propose adding a new footnote near the bottom of page 22 as

follows:

V;Z::i In fact, no life sentence has been commuted in over eight years,

h-’}' App. 29, while parole--where authorized--has been granted regu-

Fr

2 larly during that period, Tr. of Oral Arg. g-9 2745

mt

!

27 Hs e oo
: eight years, over 100 requests for commutation

have been denied. BSee app. 22-26. Although 22 life sentences
were commuted to term=s of years between 1964 and 1975, see app.
29; but see n. 28, infra, we do not have complete figures on the
number of requests that were denied during the same period. We
know only that at least 35 requests were denied. See app. 22-26.
In any event, we believe that past practice--particularly the
practice of a decade ago--=1s not a reasonable indicator of future
performance when the relevanf decisgion is left to the Governor's
unfettered dis.:ret’itnfﬂ% : qg‘?—-m;ﬂﬂﬂ Governor were tﬂ“j
commute. evgry .s.e.ni-.e.nr::n, theto io no reason e believe- thut'htst:_#u
successor would continue the practice. Indeed, the beagt indica-

tion we have of Helm's chance for commutation is the fact that

hig request_hag alreaﬂﬁbeen denied. App. 26,




HN30R-MICHAL-POW 06/23/83 " Helm: new n. 30 rider

I propose adding a new footnote after the penultimate sentence,

on page 23, as follows:

We conclude that his [Helm's] sentence is significantly dispro-

portionate to his crime, and is therefore prohibited by the

Eighth Amendment.3"

3u0untrary to the suggestion in the dissent, post, at 2-9, our

conclusion today is not inconsistent with Rummel v. Estelle. The

Rummel Court recognized--as does the dissent, see post, at B, n.
3—-that some sentences of imprisonment are so disproportionate
that they violate the Eighth Amendment. 445 U.S., at 274, n. ll.

—

Since Rummel--like the dissent today--offered no ijfingful -
W@rminﬁ'?ﬁn an Eighth Amendment violation ;qg' /
occurred, it is controlling only in a similar factual situation._
{In this casé: Helm's crimes were about as serious as gummﬁf's;
See supra, at 1-3, and 16-17. His sentence, ﬁawevér, is far more
~severe than Rummel's. — See supra, at 17-18, and 20-23. Thug

/Rummel is not contralling.

————

o [ . i J .-'



HN12.5R-MICHAL-POW 06/24/83 Helm: new n. 12.5 rider

I propose adding a new footnote at the end of Part II.B,

on page 9, as follows:

And the Court has continued to recognize that the Eighth Amend-
ment proscribes grossly disproportionate punishments, even when
it has not been necessary to rely on the proscription. BSee,

e.g., [citations],}2*3

ok

125phe dissent charges that "the Court blithely discards any

concept of stare decisis."™ Post, at 1l; cf. id., at 2, B-9, 1l4.

On the contrary, our decision is entirely consistent with this
Court's prior cases--including Rummel v. Estelle, 445 U.S. 263
(1980). See n. 30, infra. It is rather the dissent that would
discard prior precedent. Its assertion that the Eighth Amendment
establishes only a narrow principle of proportionality is con=

trary to the entire line of cases cited in the text.

These are fhe Carreal
copres oF tThe riders .,

Changes of a subsfantraf
nature From  yesterday s
riders are  martced .



HN13R-MICHAL-POW 06/24/83 Helm: n. 13 rider
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I propose revising footnote 13, on page 9, as follows:

lahccarding to Rummel v. Estelle, "one could argque without fear

of contradiction by any decision of this Court that for crimes
concededly classified and classifiable as felonies, that is, as
punishable by significant terms of imprisonment in a state peni-
tentiary, the length of sentence actually imposed is purely a
matter of legislative prerogative.™ 445 U.S8., at 274 (emphasis
added). The Court did not adopt the standard proposed, but mere-
ly recognized that the argument was possible.

To the extent that the State--or the dissent, see post, at 4-~
makes this argument here, we find it meritless. The class of
"crimes concededly classified and classifiable as felonies" is
meaningless as an Eighth Amendment standard. Legislatures do not

simElg define crimes and classifg them as felonies or misdemean-

ors. Within the broad class of felonies, there ,is a witie range

it
of sub-classifications. This is well illq&trated by the Practice

in South Dakota. See n. b, supra.

m_a_ﬁrrﬂrejmm)




H15R-MICHAL-POW 06/24/83 Helm: page 15 rider

I propose adding the following paragraph on page 15. To place
the new paragraph in context, I reprint the last two sentences of
the paragraph before and the first sentence of the paragraph that
follows. Except as marked, I have made no changes in these para-
graphs. Since the new paragraph is entirely new, I have left it
unmarked so mm. It may be a bit
longer than you had anticipated, but I think it is justified for
two reasons. First, 1t is our strongest line-drawing example.

Although there is good language in Baldwin speciflcally about

gsentencing, the Barker analysis is closer to our present inguiry.

Second, this section was a little light. You will recall that in
the first two drafts we discussed Williams v, Florida, Apodaca v.

Oregon, Ballew v. Georgia, and Burch v. Louisiana at this point.
Since JUSTICE BLACKMUN was mentioned by name, he asked us to de=

lete that paragraph. The new paragraph is shorter than the one
we deleted,

Decisions of this kind, although troubling, are not unique to
this area. The courts are constantly called upon to draw similar
lines in a variety of contexts.
//f’f The Sixth Amendment offers two good examples. A State
94{ is constitutionally required to provide an accused with a speedy
7~

trial, Klopfer wv. North Carolina, 386 U.5. 213 (1967), but the

:Hnnnunb—uﬁ delay that 1s permissible unéarwhheﬁspaady—mrininclauaajzj?
[or B ﬁhﬂdh‘#:f;debdaL

must be determined on basis. "[Alny inquiry into a
speedy trial claim necessitates a functional analysis of the

right in the particular context of the case ...." Barker v.



page 2,

Wingo, 407 U.S. 514, 522 (1972) (unanimous opinion). In Barker,
we identified some of the objective factors that courts should
consider in determining whether a particular delay was excessive.
Id., at 530. None of these factors is "either a necessary or
sufficient condition to the finding of a deprivation of the right
of speedy trial. Rather, they are related factors and must be
congidered together with such other circumstances as may be rele-
vant." Id., at 533, Thus the type of inquiry that a qﬂurt
should conduct to determine if a given sentence iﬂﬂ?isprcportion-

ate is.ﬁh{} similar to the type of inquiry required by the Speedy

Trial Clause.*

The 6G4ixeh-Amendment~-right to a Jjury trial is another

example. Baldwin v. New York, 399 U.S8. 66 (1970), in particular,

illustrates the line-drawing function of the judiciary, and of-

fers guidance on the method by which some lines may be drawn.

* [If you think it would be helpful, I could add a footnote
f} /;;re explaining a further parallel between the Speedy Trial

ause and the Cruel and Unusual Punishments Clause: all trials

:::zéafééiTéisubject to appellate scrutiny to ensure that they are suffi-

QA/ ciently "speedy,"™ Jjust as all sentences are subject to appellate

&&nutiny to ensure that they are proporticnate, but in both cases

reviewing courts often can dismiss such claims summarily. This,

of courge, would tie in with footnote 15. We might even say that

we are confident courts can handle proportionality claims because

they have been able to handle speedy trial claims, where the
line-drawing is at least as difficult.]



HN27.5R-MICHAL-POW 06/24/83 Helm: new n. 228 rider
29

New footnote near the bottom of page 22:

During these eight years, over 100 requests for commutation
have been denied. BSee app. 22-26. Although 22 life sentences
were commuted to terms of years between 1964 and 1975, see app.

29; but see n, ; infra, we do not have complete figures on the

number of requests that were denied during the same period. We
are told only that at least 35 requests were denied. See app.
22-26. In any event, past practice in this respect-=-particularly
the practice of a decade ago--is not a reliable indicator of fu-
ture performance when the relevant decision is left to the unfet-
tered discretion of each Governor. Indeed, the best indication
we have of Helm's chance for commutation is the fact that his

reguest already has been denied, App. 26.



HN30R-MICHAL-POW 06/24/83 Helm: new n., ¥ rider
32

New footnote after the penultimate sentence on page 23:

Contrary tc the suggestion 1n the dissent, post, at 2-9, our

conclusion today is not inconsistent with Rummel v. Estelle. The
Rummel Court recognized--as does the dissent, see post, at B8, n.

3--that some sentences of imprisonment are so disproportionate
that they violate the Eighth Amendment. 445 U.5., at 274, n, 1ll.

Indeed, Hutto v. Davis, 454 U.S., at 374, and n. 3, makes clear

that Rummel should not be read to foreclose proportionality re-
view of sentences of imprisonment. Rummel did reject a propor-
tionality challenge to a particular sentence,. But since the
Rummel Court--like the dissent today--offered no standards for
determining when an Eighth Amendment wviolation has occurred, it
is controlling only in a similar factual situation. Here the
facts are clearly distinguishable. Whereas Rummel was eligible
for a reasonably early parole, Helm, at age 36, was sentenced to

life with no possibility of parole. See supra, at - , and



e

1fp/ss 06/24/83 Rider A, p. 11 (Solem)

S0L11 SALLY-PCW

Revise footnote 15 to read as follows:

15. Contrary to the repeated assertions in the
dissenting opinion, post, at 2, 7, 13, we do not adopt or
imply approval of a general rule of appellate review of
sentences. Absent statutory authority, is not the role of
an appellate court to substitute its judgment for that of
the trial court as to the appropriateness of a particular
sentence; rather, in applying the Eighth Amendment the
appellate court decides only whether the sentence under
review is within constitutional limits. In view of the
substantial deference that must be accorded legislatures

and sentencing courts a reviewing court rarely will be



required to engage in extended analysis to determine that

a sentence is not constitutionally disproportionate.



1fp/ss 06/24/83 Rider A, p. 11 (Solem)

SOL11l SALLY-POW

Revise footnote 15 to read as follows:

15, Contrary to the repeated assertions in the
dissenting opinion, post, at 2, 7, 13, we do not adopt or
imply approval of a general rule of appellate review of

sentences. Absent statutory authority, is not the role of
an appellate court to substitute its judgment for that of
the trial court as to the appropriateness of a particular
sentence; rather, in applying the Eighth Amendment the
appellate court decides only whether the sentence under
review is within constitutional limits. In view of the
substantial deference that must be accorded legislatures

and sentencing courts a reviewing court rarely will be



required to engage in extended analysis to determine that

a sentence is not constitutionally disproportionate.



HN16R-MICHAL-POW 06/24/83 Helm: n. 16 rider

é?f( A1

I propose revising footnote 16, on page 11, as follows: P

15The dissent concedes--as 1t must--that some sentences of im=-
prisonment are so disproportionate that they are unconstitutional
under the Cruel and Unusual Punishments Clauge. Post, at 8, n.

54
3, cf. _f;iigj-?r Ne 25 Thaudiainna*#huwave*T offers no guidanc

oy L *.!%%rﬁfbhdﬁrt
d the ad ittedly rare cases. We

:gacnier—t& reiterate the objective factors that our cases have
recognized. See, e.g., Coker v. Georgia, 433 U.S. 5B4, 592

{(1977) (plurality opinion). As the Court has indicated, no one
factor will be dispositive in a given case. See Hutto v. Davis,

454 U,.5. 370, 373-374 n., 2 (l1982) (per curiam); Rummel v. Es-

telle, 445 U.5., at 275-276. The inherent nature of our federal
system and the need for individuvalized sentencing decisions re-
sult in a wide range of constitutional sentences. Thus no single
¢criterion can identify when a sentence is so grossly dispropor-
tionate that it wviolates the Eighth Amendment. See Jeffries &
Stephan, Defenses, Presumptions, and Burden of Proof in the Crim-
inal Law, 88 Yale L.J. 1325, 1376-1377 (1979). But a combination

of objective factors can make such analysis possible.

Wm.f



HN27.5R-MICHAL-POW 06/24/83 Helm: new n, 27.5 rider

Fedidad

I propose adding a new footnote near the bottom of page 22 as

follows:

In fact, no life sentence has been commuted in over eight years,
App. 29, while parole--where authorized--has been granted regu-

larly during that pericd, Tr. of Oral Arg. B-9.27 5

ZTSDuring these elght years, over 100 reguests for commutation

have been denied. BSee app. 22-26. Although 22 life sentences

were commuted to terms of years between 1964 and 1975, see app.

29; but see n, 28, infra, we do not have complete figures on the

number of reguests that were denied during the same period. We
fold -

L.
knew only that at least 35 requests were denied. See app. 22-26.

A o

Hocreshael
In any event, wa_heiﬁzve—*hut past practicgi—particularly the

practice of a decade ago--is not a reasonabde Iindicator of future
performance when the relevant decision is left to the unfettered
discretion of each Governor, Indeed, the best indication we have
of Helm's chance for commutation is the fact that his request

already has been denied. App. 26.



HN30OR-MICHAL-POW 06/24/83 Helm: new n, 30 rider

—

I propose adding a new footnote after the penultimate sentence,

on page 23, as follows:

We conclude that his [Helm's] sentence is significantly dispro-
portionate to his crime, and is therefore prohibited by the

Eighth Amendment , 30

Eﬂcﬂntrary to the suggestion in the dissent, post, at 2-9, our

conclusion today is not inconsistent with Rummel w. Estelle. The
Rummel Court recognized--as does the dissent, see post, at 8, n.
3--that some sentences of imprisonment are so disproportionate
that they wviolate the Eighth Amendment. 445 U.S., at 274, n. 1l.
Since Rummel--like the dissent today--offered no standards for
determining when an Eighth Amendment vioclation has occurred, it
is contreolling only in a similar factual situation, Here the

facts are clearly distinguishable. Whereas Rummel was eligible

for a reaaanably earlx_garnlE; Helm, at age 36, was sentenced to

life with no Eossibilitz of Earnle, -In-this—easey-Helmls-eeimes

were-abouk-as-serious-as-Rummellsr--See—supray-ae-i-3y-and-16-17y

Him -senkeneeny ~ howevesry —ia - Epp —mese —Saveee —ehan —Rupmellas -~ See

supra, at 17-18, and 20-23, Fhus~-Rummei-is-net-controiiings

Thibee loey ol ray that (Fudlo v BavsD,
s . 5, at BTY, anatea clattr Vlad™




HN12Z.5R-MICHAL-POW 06/24/83 Helm: new n., M=% rider

3

New footnote at the end of Part II.B, on page 9:

The dissent charges that "the Court blithely discards any con-

cept of stare decisis." Post, at 1; cf. id., at 2, 8-9, 1l4. On

the contrary, our decision is entirely consistent with this
Court's prior cases--including Rummel w. Estelle, 445 U.S. 263

{1380). ©See n. y infra. It is rather the dissent that would

discard prior precedent, 1Its assertion that the Eighth Amendment
establishes only a narrow principle of proportionality is con-

trary to the entire line of cases cited in the text.



HN13R-MICHAL-FOW 06/25/83 Helm: n. 3 rider

“

Revised footnote 13, on pages 9-10:

13Acccrding to Rummel v. Estelle, "one could argue without fear

of contradiction by any decision of this Court that for crimes
concededly classified and classifiable as felonles, that is, as
punishable by significant terms of imprisonment in a state peni-
tentiary, the length of sentence actually imposed is purely a
matter of legislative prercgative." 445 U.5,, at 274 (emphasis
added). The Court did not adopt the standard proposed, but mere-
ly recognized that the argument was possible. To the extent that

the State--or the dlssent, see post, at 4--makes this argument

here, we find it meritless,



HN15R-MICHAL-POW 06/24/83 Helm: n. 3 rider
6

Revised footnote 15, on page 1ll:

15Cnntrary to the dissent's suggestions, post, at 2, 12, we do
not adopt or imply approval of a general rule of appellate review
of sentences, BAbsent statutory authority, it is not the role of
an appellate court to substitute its judgment for that of the
sentencing court as to the appropriateness of a particular sen-
tence; rather, in applying the Eighth Amendment the appellate
court decides only whether the sentence under review is within
constitutional limits. 1In view of the substantial deference that
must be accorded legislatures and sentencing courts, a reviewing
court rarely will be required to engage In extended analysis to
determine that a sentence is not constitutionally disproportion-

ate.



HN16R-MICHAL-POW 06/24/83 Helm: n. W rider

17

Revised footnote 16, on page 1l1:

1EThe dissent concedes--as it must--that some sentences of im-
prisonment are so disproportionate that they are unconstitutional
under the Cruel and Unusual Punishments Clause. Post, at 8, n.
3; ef. id., at 7, n. 2. It offers no guidance, however, as to
how courts are to judge these admittedly rare cases, We reiter-
ate the objective factors that our cases have recognized. See,

€.9., Coker v. Georgia, 433 U.S, 584, 592 (1977) (plurality opin-

ion}. BAs the Court has indicated, no one factor will be disposi-

tive in a given case. See Hutto v. Davis, 454 U.5. 370, 373-374

n. 2 (1982) |(per curiam); Rummel v. Estelle, 445 U.S., at 275-

276. The inherent nature of our federal system and the need for
individualized sentencing decisions result in a wide range of
constitutional sentences, Thus no single criterion can identify
when a sentence is so grossly disproportionate that it violates
the Eighth Amendment. See Jeffries & Stephan, Defenses, Presump-
tions, and Burden of Proof in the Criminal Law, 88 Yale L.J.

1325, 1376-1377 (1979). But a combination of objective factors

can make such analysis possible.



H7R-MICHAL-POW 06/25/83 Helm: page 7 rider

Additional language on page 7:

Indeed, one of the consistent themes of the era was that Ameri-
cans had all the rights of English subjects. See, e.g., 1 J.
Continental Congress 83 (Ford ed. 1904) (Address to the People of
Great Britain, Oct., 21, 1774) ("we claim all the benefits secured
to the subject by the English constitution™); 1 American Archives
700 (4th series 1B37) (Georgia Resolutions, Aug. 10, 1774) ("his
Majesty's subjects in America ... are entitled to the same
rights, privileges, and immunities with thelr fellow-subjects in

Great Britain"). Thus our Bill of Rights was designed in part to

ensure that these rights were preserved. Although the Framers
may have intended the Eighth Amendment to go beyond the scope of
its English counterpart, their use of the language of the English
Bill of Rights is convincing proof that they intended to provide

at least the same protection



H15R-MICHAL-POW 06/25/83 Helm: page 15 rider

Additional language on page 15:

offers two good examples. A State ls constitutionally required

to provide an accused with a speedy trial, Klopfer v. North Caro-

lina, 386 U.S. 213 (1967), but the delay that is permissible must
be determined on a case-by-case basis. "[Alny inguiry into a
speedy trial c¢laim necessitates a functional analysils of the
right in the particular context of the case ...." Barker v.
Wingo, 407 U.S. 514, 522 (1972) (unanimous opinion}. In Barker,
we identified some of the objective factors that courts should
consider in determining whether a particular delay was excesslve.
Id., at 530. None of these factors is "either a necessary or
sufficlent condition to the finding of a deprivation of the right
of gpeedy trial. Rather, they are related factors and must be
considered together with such other circumstances as may be rele-
vant." Id., at 533, Thus the type of inquiry that a court
should conduct to determine if a given sentence is constitution-
ally disproportionate is similar to the type of ingquiry required
by the Speedy Trial Clause.

The



HN1OR-MICHAL-POW 06/26/83 Helm: n. 10 rider

Revised footnote 10, on page 7:

The Eighth Amendment was based directly on Art. I, §9 of the
Virginia Declaration of Rights (1776), authored by George Mason.
He, in turn, had adopted verbatim the language of the English
Bill of Rights. There can be no doubt that the Declaration of
Rights guaranteed at least the liberties and privileges of En-
glishmen. See A. Neving, The American States During and After
the Revolution 146 (1%24) (Declaration of Rights "was a restate=
ment of English principles--the principles of Magna Charta
and the Revolution of 1688"); A. Howard, The Road from Runnymede:
Magna Carta and Constitutionalism in America 205-207 (1968). As
Mason himself had explained: "We claim Nothing but the Liberties
& Privileges of Englishmen, in the same Degree, as if we had
still continued among our Bretheren in Great Britain.... We have
received [these rights] from our Ancestors, and, with God's
Leave, we will transmit them, unimpaired to our Posterity." Let-
ter to "the Committee of Merchants in London" (June 6, 1766),
reprinted in 1 The Papers of George Mason 71 (Rutland ed. 1970);:
cf. the Fairfax County Resolves (1774) (colonists entitled to all
"Privileges, Immunities and Advantages"™ of the English Constitu-

tion), reprinted in 1 The Papers of George Mason 201.



HN13R-MICHAL-POW 06/25/83 Helm: new n. 13 rider

New footnote 13, on page 9:

The dissent charges that "the Court blithely discards any con-

cept of stare decisis." Post, at 1; cf. id., at 2, 8-9, 14. On

the contrary, our decision is entirely consistent with this
Court's prior cases-~including Rummel v. Estelle, 445 U.5. 263
(1980). See n, 32, infra. It is rather the dissent that would
discard prior precedent. Its assertion that the Eighth Amendment
establishes only a narrow principle of proportionality is con-

trary to the entire line of cases cited in the text.



HNldRrHIEHﬁL-PDW 06/25/83 Helm: new n. 14 rider

new footnote 14, on pages 9-10:

According to Rummel v. Estelle, "one could argue without fear

of contradiction by any decision of this Court that for crimes
concededly classified and classifiable as felonies, that is, as
punishable by significant terms of imprisonment in a state peni-
tentiary, the length of sentence actually imposed 1is purely a
matter of legislative prerogative." 445 U.S8., at 274 (emphasis
added). The Court did not adopt the standard proposed, but mere-
ly recognized that the argument was possible. To the extent that

the State--or the dissent, see post, at 4--makes this argument

here, we find it meritless,



HN16R-~MICHAL-POW 06/25,/83 Helm: new n. 16 rider

new footnote 16, on page 11:

Contrary to the dissent's suggestions, post, at 2, 12, we do
not adopt or imply approval of a general rule of appellate review
of sentences. Absent statutory authority, it is not the role of
an appellate court to substitute its judgment for that of the
sentencing court as to the appropriateness of a particular sen-
tence; rather, in applying the Eighth Amendment the appellate
court decides only whether the sentence under review is within
constitutional limits. In view of the substantial deference that
must be accorded legislatures and sentencing courts, a reviewing
court rarely will be required to engage in extended analysis to
determine that a sentence is not constitutionally disproportion-

ate.



HN17R-MICHAL=POW 06/25/83 Helm: new n. 17 rider

new footnote 17, on page 1ll:

The dissent concedes--as it must--that some sentences of im=-
prisonment are so disproportionate that they are unconstitutional
under the Cruel and Unusual Punishments Clause. Post, at 8, n.
3; cf, id., at 7, n. 2. It offers no guidance, however, as to
how courts are to judge these admittedly rare cases. We reiter-
ate the objective factors that our cases have recognized, BSee,

e.9., Coker v. Georgia, 433 U.S5. 584, 592 (1977) (plurality opin-

ion). As the Court has indicated, noc one factor will be disposi-

tive in a given case. §See Hutto v. Davis, 454 U.S. 370, 373-374

n. 2 (1982) ({per curiam); Rummel v. Estelle, 445 U.5., at 275-

276. The inherent nature of our federal system and the need for
individualized sentencing decisions result in a wide range of
constitutional sentences. Thus no single criterion can identify
when a sentence is so grossly disproportionate that it wviolates
the Eighth Amendment. See Jeffries & Stephan, Defenses, Presump-
tions, and Burden of Proof in the Criminal Law, 88 Yale L.J.
1325, 1376-1377 (1979). But a combination of objective factors

can make such analysis possible,



HN29R-MICHAL-POW 06/26/83 Helm: new n. 29 rider

New footnote 29, on page 22:

The most recent commutation of a life sentence in South Dakota
occurred in 1975. App. 29, During the eight years since then,
over 100 requests for commutation have been denied. See id., at
22-26. Although 22 life sentences were commuted to terms of
years between 1964 and 1975, see id., at 29; but see n. 30,
infra, we do not have complete figures on the number of requests
that were denied during the same period. We are told only that
at least 35 requests were denied. See app. 22-26. In any event,
past practice in this respect--particularly the practice of a
decade ago--is not a reliable indicator of future performance
when the relevant declision is left to the unfettered discretion
of each Governor. Indeed, the best indication we have of Helm's
chance for commutation is the fact that his request already has

been denied. 1Id., at 26.



HN30R-MICHAL-POW 06/25/83 Helm: new n. 30 rider

New footnote 30, on page 22:

The record indicates that the prisoner whose life sentence was

commuted in 1975, see n. 29, supra, still has not been paroled.
App. 29.



HN3ZR-MICHAL-POW 06/25/83 Helm: new n. 32 rider

New footnote 32, on page 23:

Contrary to the suggestion in the dissent, post, at 2-9, our

conclusion today is not inconsistent with Rummel v. Estelle. The

Rummel Ceurt recognized--as does the dissent, see post, at 8, n.
3--that some sentences of imprisonment are so disproportionate
that they wviolate the Eighth Amendment. 445 U.5., at 274, n. 1ll.

Indeed, Hutto v. Davis, 454 U.5., at 374, and n. 3, makes clear

that Rummel should not be read to forecleose proportionality re-
view of sentences of imprisonment. Rummel did reject a propor-
tionality challenge to a particular sentence. But since the
Rummel Court--like the dissent today--offered no standards for
determining when an Eighth Amendment wviolation has occurred, it
is controlling only In a similar factual situation. Here the
facts are clearly distinguishable. Whereas Rummel was eligible
for a reasonably early parocle, Helm, at age 36, was sentenced to

life with no possibility of parole. See supra, at - , and

- -
———— ————
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The issue presented is whether the Eighth Amendment pro-

scribes a life sentence without possibility of parole for a sev-

enth nonvioclent felony. s
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- e '
Do w3 XS AT IEs
M" .\:g,f}" ( ..-.C&'r

By 1975 the State of Sou;ﬁ Dakota had convicted respond-

ent Jerry Helm of six/ nonviolent )felonies. 1In 1964, 1966, and Tr*® o

o

In 1972 he %

was convicted of obtaining money under false pretenses.2 In 1973 £

1969 Helm was convicted of Ehifd-degree burglary.l

;nhf
In 1969 third-degree burglary was defined in at least two fe ¢
sections of the South Dakota criminal code: uﬂﬂawf
&
"A' person breaking inte any dwelling house in the 91‘Mf¥
nighttime with Iintent to commit a crime but under such Nir"
circumstances as do not constitute burglary in the sz'
first degree, is guilty of burglary in the third de- dot pt
gree." 5.D. Comp. Laws Ann. §22-32-8 (1967) {(repealed cauht f
1976) . et WE
74
"A person breaking or entering at any time any build- T
ing within the curtilage of a dwelling house but not ﬂﬂ““
forming a part thereof, or any bullding or part of any " my
building, booth, tent, railroad car, vessel, vehicle as "
defined in §32-14-1, or any structure or erection in ;ﬂﬂm

which any property ls kept, with intent to commit lar-
ceny or any felony, is guilty of burglary in the third
degree."” S5.D. Comp. Laws Ann. §22-32-9 ({1967) (re-
pealed 1976}).

(In 1964 and 1966 the third-degree burglary definition was essen-
See S.D. Code §13,3703 (1939 ed., supp. 1960);
1965 S5.D. Laws, ch. 32, Third-degree burglary was punishable by
"imprisonment in the state penitentiary for any term not exceed-
ing fifteen years.," §S.D. Comp. Laws Ann., §22-32-10 (1967) (pre-

viously codified at 5.D. Code §13.3705(3} (1939)) (repealed
1976) .

Footnote{s) 2 will appear on following pages,
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he was convicted of grand 1arceny.3 And in 1975 he was convicted
of third-offense driving while intoxicated.? The record contains

no details about the circumstances of any of these offenses, ex-

21n 1972 the relevant statute provided:

"Every person who designedly, by color or aid of any
false token or writing, or other false pretense, ...
obtains from any person any money or property ... 1s
punishable by Imprisonment in the state penitentiary
not exceeding three years or in a county jail not ex-
ceeding one year, or by a fine not exceeding three
times the value of the money or property s¢ obtained,
ar by beth such fine and imprisonment.® 5.D. Comp,
Laws Ann. §22-41-4 (1967) {(repealed 1976).

31n 1973 South Dakota defined "larceny"™ as "the taking of
personal property accomplished by fraud or stealth and with in-
tent to deprive another thereof.™ 8.D. Comp. Laws Ann. §22=-37=-1
{1967) (repealed 1976). Grand larceny and petit larceny were
distinguished as follows:

"Grand larceny is larceny committed in any of the
following cases:

{1} When the property taken is of a value exceeding
fifty dollars;

{2) When such property, although not of a walue ex-
ceeding fifty dollars, is taken from the person of an-

other;
(44ﬁﬁsa;ﬁl{3] When such property is livestock.
; t
f%i:;'i:‘AJiarceny in other cases is petit larceny."™ 5.D., Comp.

égﬁ: ;L Laws Ann. §22-37-2 (1967) (repealed 1976).

Grand larceny was then punishable by "impriscnment in the state

"
ﬂrﬂﬁ penitentiary not exceeding ten years or by imprisonment In the
ot

county jail not exceeding one year.™ S.D. Comp. Laws Ann. §22-
37=3 (1%67) (repealed 1978).

42 third offense of driving while under the influence of al-
cohol is a felony in South Dakota. B85.D. Codified Laws §32-23-4
{1976). See 1973 S.D. Laws, ch. 195, §7 (enacting version of
§32-23-4 in force in 1975).
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cept that they were all nonviolent, none was a crime against a
person, and alcohol was a contributing factor in each case.

In 1979 Helm was charged with uttering a "no account"
check for $1Gﬂ.5 The only details we have of the crime are those
given by Helm to the state trial court:

"'I was working in Sioux Falls, and got my check that
day, was drinking and I ended up here in Rapid City

with more money than I had when I started. I knew I'd
done something I didn't know exactly what. If I would

have known this, I would have picked the check up. I
was drinking and didn't remember, stopped several
places.'™ State v. Helm, 287 W.w.2d4 497, 501 (S.D.
1980) (Henderson, J., dissenting) (guoting Helm).

After offering this explanation, Helm pleaded guilty.

Ordinarily the maximum punishment for uttering a "no
account™ check would have been five years imprisonment in the
state penitentiary and a five thousand dollar fine. See B5.D.
Codified Laws §22-6-1(6) (1979) (now codified at §22-6-1(7)
{(Supp. 1982)). As a result of his criminal record, however, Helm
was subject to South Dakota's recidivist statute:

"When a defendant has been convicted of at least three
prior convictions ([sic] in addition to the principal
felony, the sentence for the principal felony shall be

enhanced to the sentence for a Class 1 felony."™ S.D.
Codified Laws §22-7-8 (1979) (amended 1981).

SThe governing statute provides, in relevant part:

"Any person who, for himself or as an agent or repre-
sentative of another for present consideration with
intent to defraud, passes a check drawn on a financial
institution knowing at the time of such passing that he
or his principal does not have an account with such
financial institution, is guilty of a Class 5 felony."
S.D. Codified Laws §22-41-1.2 (1979).
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The maximum penalty for a "Class 1 felnny"kwasxgife imprisonment
S

in the state penitentiary and a twenty-five thousand dollar

fine.E 5.D. Comp. Laws Ann. §22-6-1(2) (1967 ed., supp. 1978)

(now codified at 5.D. Codified Laws §22-6-1(3) (Supp. 1982)).

Moreover, South Dakota law explicitly provides that parole |is

unavailable: "A person sentenced to life imprisonment is not

bWhen Helm was sentenced in April 1979, South Dakota law
classified felonlies as follows:

"Except as otherwise provided by law, felonies are
divided into the following seven classes which are dis-
tinguished from each other by the respective maximum
penalties hereinafter set forth which are authorized
upon conviction:

{1) Class A felony: life imprisonment in the state
penitentiary. A lesser sentence may not be giv=-
en for a Class A felony;

(2) Class 1 felony: life imprisonment in the state
penitentiary. In addition, a fine of twenty-
five thousand dollars may be imposed;

{3) Class 2 felony: twenty-five years imprisonment
in the state penitentiary. 1In addition, a fine
of twenty-five thousand dollars may be imposed;

(4) Class 3 felony: fifteen years imprisonment in
the state penitentiary. 1In addition, a fine of
fifteen thousand dollars may be imposed;

(3) Class 4 felony: ten years imprisonment in the
state penitentiary. 1In addition, a fine of ten
thousand dollars may be imposed;

(6) Class 5 felony: five years imprisonment in the
state penitentiary. 1In addition, a fine of five
thousand dollars may be imposed; and

(7) Class 6 felony: two vyears imprisonment in the
state penitentiary or a fine of two thousand
dollars, or both.

"Nothing in this section shall limit increased sen-
tences for habitual criminals ....

"Except in cases where punishment 1s prescribed by
law, every offense declared to be a felony and not oth-
erwise classified is a Class 6 felony.”™ §S.D. Comp.

Laws Ann. §22-6-1 (1967 ed., supp. 1978) (amended 1979
and 1980).
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i
eligible for parole by the board of pardons and paroles." B5.D.
Codified Laws §24-15-4 {1979). The Governor’! is authorized to
parden prlsoners, or to commute their sentences, S5.D. Const.,
Art. IV, §3, but no other relief from sentence is available even

to a rehabilitated prisoner. M:%L'ﬁ%"—ﬂ&—?

Immediately after accepting Helm's guilty plea, the

South Dakota Circuit Court sentenced Helm to life impriscnment

under §22-7-8. The court explained:

"' think you certainly earned this sentence and cer-
tainly proven that you're an habitual criminal and the
record would indicate that you're beyond rehabilitation
and that the only prudent thing to do is to lock you up
for the rest of your natural life, so you won't have
further victims of your crimes, just be coming back
before Courts. You'll have plenty of time to think
this one over.'®™ State v. Helm, 287 N.W.2d, at 500
(Henderson, J., dissenting) (quoting §.D. Circuit
Court, Seventh Judicial Cilrcuit, Pennington County
(Parker, J.)}.

The South Dakota Supreme Court, in a 3-2 decision, affirmed the
sentence despite Helm's argument that 1t violated the Eighth

Amendment. State v. Helm, supra.

After Helm had served two years {n the state penitentia-
ry, he regquested the Governor to commute his sentence to a fixed
term of years. BSuch a commutation would have had the effect of
making Helm eligible to be considered for parole when he had

served three-fourths of his new sentence., See S.,D. Codified Laws

Tphe board of pardons and paroles is authorized to make rec-
ommendations to the Governor, S.D. Codified Laws §24-14-1 (1979);
§24-14-5; S5.D. Executive Order 82-04 (Apr. 12, 1982), but the
Governor is not bound by the recommendation, §24-14-5.
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§24~15-5(3) (1979). The Governor denied Helm's request in May
1981. App. 26.
In November 1981, Helm sought habeas relief in the GRdt: Ld

f,ﬁgﬂsﬁﬁsfqgfs District Court for the District of Scuth Dakota. Helm

*;;éﬁéd, among other things, that his sentence constituted cruel

and unusual punishment under the Eighth and Fourteenth Amend-

ments. Although the District Court recognized that the sentence

was harsh, it concluded that this Court's recent decision in

Rummel v. Estelle, 445 U.S. 263 (1980), was dispositive. It

therefore denied the writ.

The “Gnited—States Court of Appeals for the Eighth Cir- <f<d

B

L~
-.
s

cuit reversed. 684 F.2d 582 (1982). The Court of Appeals noted

that Rummel v. Estelle was distinguishable. Helm's sentence of

X

life without parole was gualitatively different from Rummel's jii
l1ife sentence with the prospect of parole because South Dakota ¥
has rejected rehabilitation as a goal of the criminal justice
system. The Court of Appeals examined the nature of Helm's of-
fenses, the nature of his sentence, and the sentence he could
have received in other States for the same offense. It conclud-
ed, on the basis of this examination, that Helm's sentence was
"grossly disproportionate to the nature of the offense." 684
F.2d, at 587. 1t therefore directed the District Court to issue
the writ unless the State resentenced Helm. 1Ibid,

{ Recognlzing the important Eighth Amendment question pre-
;/ff sented :2/;h15 case, we granted certiorari. 459 U.S. (1982) .

f

{

f We now affirm.

|

\

\Km gw_,_,)-c O :_,E Lo, :,Ed{t—.l"\"i-n..
e e e Cader il 0 Ge
QK: r{—bﬂ.ﬂ-‘-'\lll. I-_-i--u-ﬂ--u-'-‘% e
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II
The Eighth Amendment declares: "Excessive bail shall not
be required, nor excessive fines imposed, nor cruel and unusual
punishments inflicted.™ The final clause prohibits not only bar-
baric punishments, but alsoc sentences that are disproportionate

to the crime conmitted.

A
The principle that a punishment should be proportionate
to the crime is deeply rooted and frequently repeated in common-
gﬂiﬁ: | iiﬁﬁiurisprudéghe.a In 1215, Eef—ﬁ*amﬁiﬁrﬂgﬁz;e chapters of Mag-
Fﬁmngv' na Carta were devoted to the rule that "amercements"’ may not be

ﬂﬁwh ¥ excessive.ll And the principle was repeated and extended in the
¥ i

‘%flx" Pirst Statute of Westminster, 3 Edw. I, ch. 6 (1275). These were
A

lbri not hollow guarantees, for the royal c¢ourts relied on them to
(87

Lk A fnvalidate disproportionate punishments. BSee, e.g., Le Gras v.

we

hpdﬁ ;’::

e \ aThe principle is by no means original to the common law. It

gr’-r“u"f was a recognized limitation on punishments in biblical times.
¥ - | See Exodus 21:23-25; Leviticus 24:19-20; Deuteronomy 19:19, 21.
o
Lgﬂ“!? 9an amercement wat similar to a modern-day fine. It was the
most common criminal sanction in thirteenth century England. See

tf?\ 2 F. Pollock & F. Maltland, The History of English Law 513-515
e (2d ed. 1909).
Mh
nr

1“Chapter 20 declared that "[a] freeman shall not be amerced
fﬂr a small fault, but after the manner of the fault: and for a
HJGQreat crime according to the heinousness of it." See 1 S.D. Cod-
gﬂiﬂ ified Laws, p. 4 (1978) (translation of Magna Carta). According
P to Maitland, "there was no clause in Magna Carta more grateful to
ab # the mass of the people ...." F. Maitland, Pleas of the Crown for
ﬂf‘ the County of Gloucester xxxiv (1884). Chapter 21 granted the
| game rights to the nobility, and chapter 22 granted the same

{ rights to the clergy.

c__.;,ywu_w [0 la Aisss. b&
@Jmiiiin ijjﬂ:fga irahh +'<1¢au1 YlJf\ aqf%;l«f:

3 Bl 4ﬁ§fﬁh
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Bailiff of Bishop of Winchester, Y.B. Mich. 10 Edw. II, pl. 4

(C.P, 1316), reprinted in 52 Selden Society 3 (1934). When pris-
on sentences became the normal criminal sanctions, the common law
recognized that these, too, must be proporticnal. See, e.g.,
Hodges v, Humkin, 2 Bulst. 139, 140, B0 Eng. Rep. 1015, 1016
(K.B. 1615) (Croke, J.) ("imprisonment ought always to be accord-
ing to the quality of the offence").

The English Bill of Rights repeated the principle of
proportionality in language that was later adopted in the Eighth
Amendment: "excessive Baile ought not to be required nor exces-
sive Fines imposed nor «cruell and wunusuall Punishments
inflicted.”™ 1 W. & M., sess. 2, ch. 2 (1689). Although the pre-
cise scope of this provision is uncertain, it at least incorpo-
rated "the longstanding principle of English law that the punish-
ment ... should not be, by reason of its excessive length or se-
verity, greatly disproportionate to the offense charged."™ R.
Perry, Sources of Our Liberties 236 (1959); see 4 W. Blackstone,
Commentaries %*16-19 (1769); see alsc id., at *16-17 (in condemn=-
ing "punishments of unreasonable severity,"” uses "cruel"™ to mean
severe or excessive). 1Indeed, barely three months after the Bill
of Rights was adopted, the House of Lords declared that a "fine
of thirty thousand pounds, imposed by the court of King's Bench
upon the earl of Devon, was excessive and exorbitant, against
magna charta, the common right of the subject, and against the

law of the land."™ Earl of Devon's Case, 11 State Trials 133, 136

(1689).

When the Framers of the Eighth Amendment adopted the
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language o©of the English Bill of Rights,ll they also adopted the

English principle of proportionality., The people were guaranteed
e T — e

the rights they had possessed as English subjects--including the

right to be free from excessive punishments. An_ 11 grﬂﬁl, HF““-

Ctcomp b -
3 Né -

The constitutional principle of proportionality has been
recognized explicitly in this Court for almost a century.l2 In

the leading case of Weems v. United States, 217 U,.S. 349 (1910),

the defendant had been convicted of falsifying a public document
and sentenced to 15 years of "cadena temporal,"” a form of impris-
onment that included hard labor in chains and permanent civil

utsre Ale  Coda §i¥29e- C1HZ =2)
disabilities. The Court noted "that it is a precept of justice

A
that punishment for crime should be graduated and proportioned to
offense," id., at 367, and held that the sentence violated the
Eighth Amendment. The Court endorsed the principle of propor-

tionality as a constitutional standard, see, e.g., id., at 372-

1lphis language had earlier been incorporated in the Virginia
Declaration of Rights, Art, I, §9.

121n O'Neil v. Vermont, 144 U.S. 323 (1892), the defendant had
been convicted of 307 counts of "selling intoxicating liguor
without authority,™ and sentenced to a term of over 54 years.
The majority did not reach 0O'Neil's contention that thls sentence
was unconstitutional, for he did not include the point in his
assignment of errors or in his brief. Id., at 331. PFurthermore,
the majority noted that the Eighth Amendment "does not apply to
the States.™ 1Id., at 332. Accordingly the Court dismissed the
writ of error for want of a federal question. Id., at 336=337,
The dissent, however, reached the Eighth Amendment question, ob-
serving that it "is directed ... against all punishments which by
thelr excessive length or severity are greatly disproportioned to

an 35?'the offences charged.” 1d., at 339-340 (Field, J., dissenting).
2t O peally 3
L aﬁﬂ:né(;

Cﬁﬂhﬂuﬂ"
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373, and determined that the sentence before it was "cruel in its
excess of imprisonment," id., at 377.
The Court next applied the principle to invalidate a

criminal sentence in Robinson v. California, 370 U.S. 660

[1952},13 A 90-day sentence was found to be excessive for the
crime of being "addicted to the use of narcotics.”™ The Court
explained that "imprisonment for ninety days is not, in the ab-
stract, a punishment which 1s either cruel or unusual.” 1Id., at
667. Thus there was no question of an inherently barbaric pun-
ishment. "But the question cannot be considered in the abstract.
Even one day in prison would be a cruel and unusual punishment
for the 'crime' of having a common cold.™ Ibid.

Most recently, the Court has applied the principle of
proportionality te hold capital punishment excessive in certain
circumstances. Enmund v, Florida, 458 U.S. ___ (1982) (death
penalty excessive for felony murder when defendant did not take

o (e Aatra——

life, attempt to take life, or intend to—take life or that lethal
Fa

force be used); Coker v. Georgia, 433 U.S. 584, 592 (1977) ({(plu-

rality opinion) ("sentence of death is grossly disproportionate
and excessive punishment for the crime of rape"); id., at 601
(POWELL, J., concurring in the judgment in part and dissenting in
part) ("ordinarlly death is disproportionate punishment f£or the

crime of raping an adult woman"). And the Court has continued to

13Members of the Court continued to recognize the principle of
proportionality in the meantime. See, e.g., Trop v. Dulles, 356
U.S. B6, 100 (1958) (plurality opinion); 1id., at 111 (BRENNAN,
J., concurring);: id., at 125-126 (Frankfurter, J., dissenting).
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recognize that the Eighth Amendment proscribes grossly dispropor-
tionate punishments, even when it has not been necessary to rely

on the proscription. See, e.g., Hutto v. Finney, 437 U.S. 678,

€85 (1978); Ingraham v. Wright, 430 U.S. 651, 667 {1977);: Gregqg
v. Georgia, 428 U.s. 153, 171~172 (1976) (opinion of Stewart,
POWELL, and STEVENS, JJ.); cf. Hutto v. Davis, 454 U.5. 370, 374,

and n. 3 (1982) (per curiam) (recognizing that some prison sen-

tences may be constitutionally disproportionate};. Rummel v. Es-

telle, 445 U.5., at 274, n. 11 (same).

C
There ig no basis for the State's assertion that the
general principle of proportionality does not apply to felony

prison sentern:es.l4

The constitutional language itself suggests
no exception for imprisonment. We have recognized that the

Eighth Amendment imposes "parallel limitations" on bail, fines,

14Accnrding to Rummel v, Estelle, 445 0U.5. 263 (1980), "one
could arque without fear of contradiction by any decision of this
Court that for crimes concededly classified and classifiable as
felonies ... the length of sentence actually imposed is purely a
matter of legislative prerogative." Id., at 274 (emphasis
added). The Court did not adopt the standard proposed, but mere-
ly recognized that the argument was possible.

To the extent that the State seeks to make this argument here,
we reject it. Although courts should be reluctant to invalidate
legislative judgments, we have a constitutional duty to ensure
that legislative judgments are consistent with the Eighth Amend-
ment. See Enmund v. Florida, 458 U.S. (1982).

The class of "crimeés concededly classIFied and classifiable as
felonies™ 1s of little assistance as an Eighth Amendment stand-
ard, The definition of a felony is invariably based on its legal
conseguences. See, e.g., 18 U.5.C., §1(L). The effect of this
standard would be absurd: when a State concededly may punish a
crime by imprisonment for a year, it could punish the crime by
life imprisonment without possibility of parole.




second draft: Solem v. Helm, No. 82-492 page 12.

and other punishments, Ingraham v. Wright, 430 U.S., at 664, and

the text is explicit that bail and fines may not be excessive.
It would be anomalous indeed if the lesser punishment of a fine
and the greater punishment of death were both subject teo propor-
tionality analysis, but the intermediate punishment of imprison-
ment were not. There is also no histerical support for such an
exception. The common-law principle incorporated into the Eighth

Amendment clearly applied to prison terms. See Hodges w. Humkin,

supra. And our prior cases have recognized explicitly that pris-
on sentences are subject to proportionality analysis. &ee, e.g9.,
Weems, 217 U.S., at 377; cf. Hutto v. Finney, 437 U.S., at 685
{"Confinement in a prison ... is a form of punishment subject to
scrutiny under Eighth Amendment standards").

When we have applied the proportionality principle in
capltal cases, we have drawn no distinction th imprisonment.

See Gregqg v. Georgia, 428 U.S5., at 176 (opinion of Stewart, POW-

ELL, and STEVENS, JJ.). It 1is true that the "penalty of death
differs from all other forms of criminal punishment, not in de-

gree but in kind." Furman v. Georqgqia, 408 U.5. 238, 306 {1972)

(Stewart, J., concurring). As a result, "our decisions [in] cap-
ital cases are of limited assistance in deciding the constitu-
tionality of the punishment™ in a noncapital case. Rummel v.
Estelle, 445 U.S., at 272. All this means, however, is that,

"[oJutside the context of capital punishment, successful chal-

lenges to the proportionality of particular sentences [will be]

exceedingly rare,'15 ibid. (emphasis added); see Huttc v. Davis,

Footnote(s) 15 will appear on following pages.
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454 U.5., at 374. It does not mean that proportionality analysis
is entirely inapplicable in noncapital cases.

In sum, we hold that a criminal sentence must be propor-

)

tionate to the crime for which the defendant has been convicted.
tns a matter of theory, therefore, every sentence 1is subject to
\challenge on constitutional grounds. Reviewing courts should
'grant considerable deference to the broad authority that legisla-
tures possess in determining the types and limits of punishments
£ crimes,

as well as to the discretion that trial courts pos-

sess in sentencing convicted criminals.

Thus in most cases it
1l not require extended analysis to determine that a sentence

See, e.g., Badders v.

yhited States, 240 U.S. 391, 394 (1916) (seven concurrent five-—

wﬁ?ar terms and %7,000 fine for seven counts of mail fraud). But

A5 the Court noted in Rob-

ﬁ}#’*?;Efinsun v. California, 370 U.S., at 667, a single day in prison may

Hbe unconstitutional in some circumstances.

III
B

In reviewing under

sentences the Eighth Amendment,

courts should be guided by objective factors that our cases have

recognized. First, we look to the gravity of the offense and the

151y Enmund, for example, the Court found the death penalty to
be excessive for felony murder in the circumstances of that case,
But clearly no sentence short of death would be unconstitutional
for Enmund’'s crime.
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harshness of the penalty. In Enmund, for example, the Court ex-
amined the circumstances of the defendant's crime in great de-
tail. 458 U.5., at ____ - ___. 1In Coker the Court considered the
seriousness of the crime of rape, and compared it to other
crimes, such as murder. 433 U.S5., at ©597-598 (plurality
opinion}); id., at 603 (POWELL, J., concurring in the judgment in
part and dissenting 1in part). In Robinson the emphasis was
placed on the nature of the "crime." 370 U.S., at 666-667. And

'in Weems, the Court's oplnion commented in two separate places on

%
e

the pettiness of the offense. 217 U.S., at 363 and 365. Of

)

course, a court must consider the severity of the penalty in de-

i

ciding whether it is disproportionate. See, e.g., Coker, 433

A

: fhjh.s.. at 598 (plurality opinion); Weems, 217 U.S., at 366-367.

e
e iwfa- Second, it may be helpful to compare the sentences im-

T

posed on other criminals in the same jurisdiction, If more seri-

AU

fL "ous crimes are subject to the same penalty, or to less serious
b penalties, that is some indication that the punigshment at issue

S

3

LAY
AR

ay be excessive. Thus in Enmund the Court noted that all of the

other felony murderers on death row in Florida were more culpable
ﬂi“ {'hbf

“f "3 than the petitioner there. 458 U.S., at . The Weems Court

P e i S

{hW P identified an impressive list of more serious crimes that were/
Y

,.,H‘tﬁf-rﬂa Bubject to less serious penalties. 217 U.5., at 380-38l.

“u},ﬂd'{‘,ﬂ i Third, courts may find 1t useful to compare the sen-

tqt tences imposed for commission of the same crime in other Jjuris-
dictions. In Enmund the Court conducted an extensive review of
caplital punishment statutes and determined that "only about a

third of American jurisdictions would ever permit a defendant
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{such as Enmund] to be sentenced to die,"™ 458 U.S5., at .
Even in those jurisdictions, however, the death penalty was al-

most never imposed under similar circumstances. Id., at "

The Court's review of foreign law also supported its conclusion.

Id., at , N. 22. The analysis in Coker was essentially the

f%ﬁ;&@ﬂ””ﬁame- 433 v.S8., at 593-597. And in Weems the Court relied on
Cﬁdu_€~' the fact that, under federal law, a similar crime was punishable

by only two year's imprisonment and a fine, 217 U.S5., at 380.

Cf. Trop v. Dulles, 356 U.S. 86, 102-103 (1958) (plurality opin-

ion).

In sum, a court's proportionality analysis under the
Eighth Amendment should be guided by objective criteria, includ-
ing (i) the grawvity of the offense and the harshness of the pen-
alty; (ii) the sentences imposed on other criminals in the same
jurisdiction; and (iii1) the sentences imposed for commission of

the same crime in other jurisdictions.

B

Application o©of these factors assumes that courts are
competent to judge the gravity of an offense, at least on a rela-
tive scale. In a broad sense this assumption is justified, and
courts traditionally have made these judgments--just as legisla-
tures must make them in the first instance. Comparisons can be
made in light of the harm caused or threatened to the victim or
soclety, and the culpability of the offender. Thus in Enmund the
Court determined that the petitioner's conduct was not so serious

as his accomplices' conduct. 1Indeed, there are widely shared
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views as to the relative seriouvsness of crimes. See Rossli,
Waite, Bose & Berk, The Seriousness of Crimes: Normative Struc-
ture and Individual Differences, 39 Am. BSoc. Revw. 224, 237
{1974). For example, as the criminal laws make clear, nonviolent
crimes are less serious than crimes marked by violence or the
threat of violence. Cf. Tr. of Oral Arg. 16 (State recognizes
that law protects people before property).

There are other widely held principles that courts may
apply in measuring the harm caused or threatened to the wvictim or
soclety. The absolute magnitude of the crime may be relevant.
Stealing a million dollars is viewed as more serious than steal-
ing a hundred dollars--a point recognized in statutes distin=-
guishing petty theft from grand theft. See, e.g., S.D. Codified
Laws §22-30A-17 (Supp. 1982). Other things being equal, murder-
ing two people is more serious than murdering one. See, e.gq.,
Mass. Gen. Laws Ann., ch. 279, §69(a) (B) (West Supp. 1982), Few
would dispute that a lesser included offense should not be pun-
ished more severely than the greater offense. Thus a court is
justified in viewing assault with intent to murder as more seri-
ous than simple assault, See Roberts v, Collins, 544 F.2d 168,

169-170 (CAa4 1976) (per curiam), cert, denied, 430 U.5. 973

(1977). Cf£. Dembowski v. State, 251 Ind. 250, 252, 240 N.E.24
815, 817 {1968) (armed robbery more serious than robbery); Cannon
v, Gladden, 203 Or. 629, 632, 281 P.2d 233, 235 (1955) (rape more
serious than assault with intent to commit rape). It is also
widely recognized that attempts are less serious than completed

crimes. See, e.9., S.D. Codified Laws §22-4-1 (1979); 4 Black-

\.- rlf.fh.j

\_ﬁ’/j;
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stone *15. Similarly, an accessory after fhe fact should not be
subject to a higher penalty than the principal. See, e.g9., 18
U.5.C. §3.

Turning to the culpability of the offender, there are
again clear distinctions that courts may recognize and apply. 1In
Enmund the Court looked at the petitioner's lack of intent to
kill i; determin;j{;at he was less culpable than his accomplices.
458 U.S., at . Most would agree that negligent conduct is
less serious than intentional conduct. BSouth Dakota, for exam=-
ple, ranks ecriminal acts in ascending order of seriousness as
follows: negligent acts, reckless acts, knowing acts, intentional
acts, and malicious acts. S.D. Codified Laws §22-1-2(1) (£f)
(Supp. 1982). A court is also entitled to look at a defendant's
motive in committing a crime. As Blackstone observed, "theft, in
case of hunger, is far more worthy of compassion, than when com-
mitted through avarice, or to supply one in luxurious excesses."

4 Blackstone *15; e¢f. In re Foss, 10 Cal.3d4 910, 519 P.24 1073

(1974) (furnishing heroin to fellow addict going through with-
drawal not &o serious as sale for profit). Similarly, a murder
is more serious when it is committed pursuant to a contract.
See, e.g., Mass., Gen. Laws Ann., ch. 279, §69(a) (5} (West Supp.
1982).

This list is by no means exhaustive. It simply illus-
trates that there are generally accepted criteria for comparing
the severity of different crimes on a broad scale, despite the
difficulties courts face in attempting to draw distinctions be-

tween similar crimes.
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C

Application of the factors that we identify also assumes
that courts are able to compare different sentences. This as-
sumption, too, ls justified. The easlest comparison, of course,
is between capital punishment and noncapital punishments, for the
death penalty is different from other punishments in kind rather
than degree.lﬁ For sentences of imprisonment, the problem is not
80 much one of ordering, but one of line-drawing. It 1s clear
that a 25-year sentence generally is more severe than a l5-year
sentence.lT but in most cases it would be more difficult to de-
cide whether the former violates the Eighth Amendment while the
latter does not. Decisions of this kind, although troubling, are
not unigue to this area. The courts are constantly called upon
to draw similar lines in a variety of contexts.

The Sixth Amendment right to a jury trial Is an example.
In Williams v. Florida, 399 U.S. 78 (1970), the Court upheld a

criminal conviction returned by a unanimous 6-member jury, and in
Apodaca v. Oregon, 406 U,S. 404 (1972), we upheld a conviction
returned by ten members of a l2-member Jjury. In Ballew v. Geor-
gia, 435 U.8. 223 (1978), however, we reversed a conviction re-
turned by a unanimous S-member jury. JUSTICE BLACKEMUN "readily

admit[ted] that we d[id] not pretend to discern a clear line be-

16rhere is also a clear line between sentences of imprisonment
and sentences involving no deprivation of liberty. See
Argersinger v. Hamlin, 407 U.S8. 25 (1972).

1-"'The.- possibility of parole may complicate the comparison,
depending upon the time and conditions of its availability.
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tween six members and five."™ 1d.,, at 239 (opinion of BLACKMUN,
J.). He nevertheless found a difference between them of "consti-
tutional significance."™ 1Ibid.; cf. id., at 245-246 (POWELL, J.,
concurring in the judgment). And the following Term, in Burch v.
Louisiana, 441 U.5. 130 (1979), we reversed a conviction returned
by five members of a 6-member jury:

"[W]le do not pretend the ability to discern a priori a

bright line below which the number of jurore partici-

pating in the trial or in the verdict would not permit

the jury to function in the manner required by our pri-

or cases, But ... it is inevitable that lines must be

drawn somewhere 1f the substance of the jury trial

right is to be preserved." Id.,, at 137 (citations
omitted).

Another Sixth Amendment case {llustrates the line-
drawing function of the judiciary, and offers guidance on the
method by which some lines may be drawn. In Baldwin v. New York,
399 U.S. 66 (1970), the Court determined that a defendant has a
right to a jury trial "where imprisonment for more than six
months 1is authorized.” 1Id., at 69 (plurality opinion). 1In
choosing the &é-month standard, the plurality relied almost exclu-
sively on the fact that only New York City denied the right to a
jury trial for an offense punishable by more than six months. As
JUSTICE WHITE explained:

"This near-uniform judgment of the Nation furnishes us
with the only objective criterion by which a line could
ever be drawn--on the basis of the possible penalty
alone--between offenses that are and that are not re-

garded as ‘'serious' for purposes of trial by jury."
Id- r at TE-TBI
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In short, Baldwin clearly demonstrates that a court properly may
distinguish one sentence of imprisonment from another. It also
supports our holding that courts should look to the practices in
other jurisdictions in deciding where lines between sentences

should be drawn.

IV
It remains to apply the analytical framework established
by our prior decisions to the case before us. We flrst consider
the relevant criteria, viewing Helm's sentence as life imprison-
ment without possibility of parole. We then consider the State's
argument that the possibility of commutation is sufficient to

save an otherwise unconstitutional sentence.

— i
vﬁﬁ*k Helm's crime was "one of the most passive feloniegs a
g Lt
£,
0 person could commit.®™ State v. Helm, 287 M.W.2d, at 501 (Hender-

@»;rsan, J., dissenting). It involved neither violence nor threat of

ﬂ&i ‘'violence to any person., The $100 face value of Helm's "no ac-
A

ﬂ,'ﬂﬂ‘"o count"™ check was not trivial, but neither was it a large amount.

(14 i
pid ¢
_.Eﬂﬁy;"’ﬁne hundred dollars was less than half the amount South Dakota

o=

v
required for a felonious theft.18 1t is easy to see why such a

181¢ Helm had been convicted gimply of taking $100 from a cash

register, S.D. Codified Laws §22-30A-1 {1979), or defrauding

someone of $100, §22-30A-3, or obtaining $100 through extortion,

§22-30A-4(1), or blackmail, §22-30A-4(3), or using a false credit

card to obtain $100, §22-30A-8.1, or embezzling $100, §22-30A-10,

he would not be in prison today. All of these offenses would
Footnote continued on next page.
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crime 1s viewed by society as among the less serious offenses.

See Rossi et al., 39 Am. Soc. Rev., at 229.

Helm, of course, was not charged simply with uttering a
"no account™ check, but also with being an habitual offender.1?
And a State is justified in punishing a recidivist more severely
than it punishes a first offender. Helm's status, however, can-

not be considered in the abstract. His prior offenses, although

classified as felonies, were all relatively 1'uin4r.|z.2':I

All were

nonviolent and none was a crime against a person. As the State

conceded at oral argument, the three third-degree burglary con-
victions could have been the result of stealing three loaves of

& e (O bq_,.Lm CTF comnn Bl Rioten "'-'h‘)
brunﬁgﬁ Tr. of Oral“Arg. 16, There waz alsoc no minimum amount in
the statute against obtaining money under false pretenses. See

n. 2, supra. Helm's "grand larceny" may have been no more than

have been petty theft, a misdemeanor. §22-30A-17 (amended 1982).
Similarly, if Helm had written a $100 check against insufficient
funds, rather than a nonexistent account, he would have been
guilty of a misdemeanor. §§22-41-1. Under South Dakota law
Ehere iz no distinction between writing a "no account" check for

large sum and writing a "no account"™ check for a small sum.
22-41-1.2.

19%e must focus on the principal felony--the felony that trig-
gers the life sentence--since Helm already has paid the penalty
for each of his prior offenses. But we recognize that Helm's
prior convictions are relevant to the sentencing decision.

znHelm, who was 36 years old when he was sentenced,
professional criminal.
cohol, and a consequent difficulty in holding a job.
involves no instance of violence of any kind.
for life without possibility of parole is unlikely to advance any

of the goals of our criminal justice system in any substantial
way.

is not a

w.lu'l‘ sli! Is rmp.u-t'fma.h

The record indicates an addiction to al- |
His record | .
Incarcerating him

Neither Helm nor the State will have any incentive to pur-
sue clearly needed treatment for his alcohol problem. /
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the theft of a chicken. See n. 3, supra. On its face, Helm's
most serious crime was a felony case of driving while intoxicat-
ed, but he served barely nine months for that offense, Tr. of

Oral Arg. 17. BSuch a short sentencezl

suggests that the pafticu—
lar circumstances of Helm's conduct were not considered to be so
serious by the South Dakota authorities,

Helm's present sentence is life imprisonment without
possibility of parale.zz Barring executive clemency, see infra,
at ___, Helm will spend the rest of his life in the state peni-

tentiary. This sentence is far more severe than the life sen-

tence we considered in Rummel v. Estelle, Rummel was likely to

have been eligible for parole within 12 years of his initial con-

Einement,23

a fact on which the Court relied heavily. See 445
U.5., at 280-281. Helm's sentence iz more severe than any other
sentence the State could have imposed on any criminal for any
crime. See note 6, supra. Only capital punishment, a penalty
not authorized in South Dakota when Helm was sentenced, exceeds

: 5

lehe sentence was well below that authorized for even the
least serious felony in South Dakota. See note 6, supra. It was
also shorter than the sentences Helm served for other minor
crimes. See Tr. of Oral Arg. 14.

224e raise no guestion as to the general validity of sentences
without possibility of parole, The only issue before us is
whether, in the circumstances of this case and in light of the
constitutional principle of proportionality, the sentence imposed
on this petitioner violates the Eighth Amendment.

23“! note that Rummel was, in fact, released within eight
months of the Court's decision in his case., See L.A. Times, Nov,
16, 1980, p. 1; col. 3.

o
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We next consider the sentences that could be imposed on
other criminals 1in the same jurisdiction., When Helm was sen-
tenced, a South Dakota court was required to impose a life sen-
tence for murder, S.D. Codified Laws §22-16-12 (1979) (amended
1980) , and was authorized to impose a life sentence for treason,
§22-8-1, first degree manslaughter, §22-16-15, kidnapping, §22-
19-1, and first degree arson, 22-33-1l. No other crime was pun-
ishable so severely on the first offense, Attempted murder, §22-
4-1(5), placing an explosive device on an aircraft, §22-14A-5,
and first degree rape, §22-22-1 (amended 1980 and 1982), were
only Class 2 felonles. Aggravated riot, §22-10-5, was only a
Class 3 felony. Distribution of heroin, §§22-42-2 (amended
1982) , 34-20B-13(7) (1977), and aggravated assault, §22-18-1.1
(amended 1980 and 198l), were only Class 4 felonies.

Helm's habitual offender status complicates our analy-
sis, but relevant comparisons are still possible. Under §22-7-7,
the penalty for a second or third felony is increased by one
class. Thus a life sentence was mandatory when a second or third
conviction was for treason, first degree manslaughter, kidnap-
ping, or first degree arson, and a life sentence would have been
authorized when a second or third conviction was for such crimes
as attempted murder, placing an explosive device on an aircraft,
or first degree rape. Finally, §22-7-8, under which Helm was
sentenced, authorized life imprisonment after three prior convic-
tions, regardless of the grimes.

In sum, there were a handful of crimes that were neces-

sarily punished by life imprisonment: murder; and treason, first
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degree manslaughter, kidnapping, or first degree arson on a sec-
ond or third offense. There was a larger group for which life
imprisonment was authorized in the discretion of the sentencing
judge, including: treason, first degree manslaughter, kidnapping,
or first degree arson:; attempted murder, placing an explosive
device on an aircraft, or first degree rape on a second or third
offense; and any felony after three prior offenses. Finally,
there was a large group of very serious ocffenses for which life
imprisonment was not authorized, including a third offense of
heroin dealing or aggravated assault.

In any rational system, criminals committing these of-
fenses would be thought more deserving of punishment than one
uttering a "no accounE“ checE——even when the bad-check writer had
already committed six méwer felonles. Furthermore, there is no
indication in the record that any habitual offender other than
Helm has ever been given the maximum sentence on the basis of
comparable crimes. It is more likely that the possibility of
life imprisonment under §22-7-8 generally is reserved for crimi-
nals such as fourth-time heroin dealers, while habitual bad-check

24

writers receive more lenient treatment. We can only conclude

24'I'he State contends that §22-7-8 1s more lenient than the
Texas habitual offender statute in Rummel, for life imprisonment
under §22-7-8 is discretionary rather than mandatory. Brief for
Petitioner 22. Helm, however, has challenged only his own sen-
tence. No one suggests that §22-7-8 may not be applied constitu-
tionally to fourth-time heroin dealers or other vioclent crimi-
nals. Thus we do not question the legislature's judgment. Un-
"like in Rummel, a lesser sentence here could have been entirely
consistent with both the statute and the Eighth Amendment., See
Note, Disproportionality in Sentences of Imprisonment, 79 Colum.
Footnote continued on next page.
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that Helm has been treated in the same manner as, or more severe-
ly than, criminals who have committed far more serious crimes.
Finally, we compare the sentences imposed for commission
of the same crime In other jurisdictions. The Court of Appeals
found that “"Helm could have received a life sentence without pa-
role for his offense in only one other state, Nevada,"™ 684 F.24,
at 586, and we have no reason to doubt its finding. See Tr. of
Oral Arg. ﬁl. At the very least, therefore, it is clear that
Helm could not have received such a severe sentence in 48 of the
50 States. But even under Hevada law, a life sentence without
possibility of parole is merely authorized in these circum=-
stances. See Nev. Rev. Stat. §207.010(2) (198Bl). We are not
advised that any defendant such as Helm, whose prior offenses
were so minor, actually has received the maximum penalty in Neva-

da.?% 1t appears that Helm was treated more severely than he

would have been in any other State.

L. Rev. 1119, 1160 (1979}.

25ynder Nev. Rev. Stat. §207.010(2), a court is authorized to
impose a sentence of "imprisonment in the state prison for life
with or without possibility of parole. If the penalty fixed by
the court is life imprisonment with the possibility of parole,
eligibility for parole begins when a minimum of 10 years has been
served." It appears that most sentences imposed under
§207.010(2) permit parole, even when the prior crimes are far
more serious than Helm's. Bee, e.g., Rusling v. State, 96 Nev.
778, 617 P.24 1302 (19B0) (possession of a firearm by an ex-
felon, two instances of driving an automobile without the owner's
consent, four first degree burglaries, two sales of marijuana,
two sales of a restricted dangerous drug, one sale of heroin, one
escape from state prison, and one second degree burglary).
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B
The State argues that the present case 1s essentially

the same as Rummel v. Estelle, for the possibility of parole in

that case is matched by the possibllity of executive clemency
here, The State reasons that the Governor could commute Helm's
sentence to a term of years. We conclude, however, that the
South Dakota commutation system is fundamentally different from
the parole system that was before us in Rummel.

As a matter of law, parole and commutation are different
concepts, despite some surface simllarities. Parocle is a regular
part of the rehabilitative process. Assuming good behavior, |t
is the normal expectation in the vast majority of cases. The law
generally specifies when a prisoner will be eligible to be con-
sidered for parole, and details the standards and procedures ap-

plicable at that time. ©See, e.g., Greenholz v, Nebraska Penal

Inmates, 442 U.S. 1 (1979) (detailing Nebraska parole
procedures); Morrissey v. Brewer, 408 U.5. 471, 477 (1972) ("the
practice of releasing prisoners on parole before the end of their
sentences has become an Integral part of the penological
system"). Thus 1t is possible to predict, at least to some ex-
tent, when parole might be granted. Commutation, on the other
hand, is an ad hoc exercise of executive clemency. A Governor
may commute a sentence at any time for any reason without refer-
ence to any standards. See, e.g., Connecticut Board of Pardons
v. Dumschat, 452 U.5. 458 (1981).

We explicitly have recognized the distinction between

parole and commutation in our prior cases, 28 Writing on behalf

Footnote(s) 26 will appear on following pages.
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of the Morrissey Court, for example, CHIEF JUSTICE BURGER con-
trasted the two possibilities: "Rather than being an ad hoc exer-
cise of clemency, parole is an established varliation on imprison-
ment of convicted criminals." 408 U.5., at 477. In Dumschat,
THE CHIEF JUSTICE similarly explained that "there is a vast dif-
ference between a denial of parole ... and a state's refusal to
commute a lawful sentence.™ 452 U.S5., at 466.

The Texas and South Dakota systems in particular are
very different. In Rummel, the Court did not rely simply on the
existence of some system of parole. Rather it looked to the pro-
visions of the system presented, including the fact that Texas
had "a relatively liberal policy of granting 'good time' credits
to its prisoners, a policy that historically has allowed a pris-
oner serving a life sentence to become eligible for parole in as
little as 12 years." 445 U.S., at 280. A Texas prisoner became
eligible for parole when his calendar time served plus "good con-
duct™ time egualed one-third of the maximum sentence imposed or

20 years, whichever 1s less. Tex. Code Crim. Proc. Ann., Art.

261n Rummel itself the Court implicitly recognized that the
possibility of commutation is not equivalent to the possibility
of parole. The Court carefully "distinguish{ed] Rummel from a
person sentenced under a recidivist statute like [Miss. Code Ann.
§99-19-83 (Supp. 1979)], which provides for a sentence of life
without parole." 445 U.5., at 281. But the Mississippl Consti-
tution empowers the Governor to grant pardons in "all criminal
and penal cases, excepting those of treason and impeachment.”
Art. 5, §124., The Mississippl Supreme Court has long recognized
that the power to pardon includes the power to commute a
convict's sentence. See Whittington v. Stevens, 221 Miss. 598,
603-604, 73 So0.2d 137, 139=-140 (1954). The Rummel Court gave no
weight to the possibility of executive clemency.
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42.12, §15(b) (Vernon 1979). An entering prisoner earned 20 days
good-time per 30 days served, Brief for Respondent in Rummel,
0.T. 1979, No. 7B-6386, p. 16, and this could be increased to 30
days good-time per 30 days served, Tex. Rev, Civ. Stat. Ann.,
Art. 6181-1, §§2-3 (Vernon Supp. 1982). Thus Rummel could have
been eligible for parole in as few as 10 years, and could have
expected to become eligible, in the normal course of events, in
only 12 years.

In South Dakota commutation is more difficult to obtain
than parole. For example, the board of pardons and paroles is
authorized to make commutation recommendations to the Governor,
see n. 7, supra, but §24-13-4 provides that "no recommendation
for the commutation of ... a life sentence, or for a pardon ...,
shall be made by less than the unanimous vote of all members of
the board."™ 1In fact, no life sentence has been commuted in over

) Whaa - s lrigad
eight years, App. 29, while parole has been granted regularly
during that peried, Tr. of Oral hr;? B-9. Purthermore, even {f
Helm's sentence were commuted, he merely would be eligible to be
considered for parole.z? Not only is there no guarantee that he
would be parocled, but the Socuth Dakota parole system is far more
stringent than the one before us in Rummel. Helm would have to

serve three-fourths of his revised sentence before he would be

eligible for parole, §24-15-5, and the provision for good-time

2."'Tlma- most recent commutation of a life sentence in South Da-
kota occurred in 1975. The record indicates, however, that the
prisoner in guestion has still not been paroled. App. 29.
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credits is far less generous, 524—5-—1.2B

The possibility of commutation is nothing more than a
hope for "an ad hoc exercise of clemency." It is little differ-
ent from the possibility of executive clemency that exists in
every case in which a defendant challenges his sentence under the
Eighth Amendment. Recognition of such a bare possibility would

make judicial review under the Eighth Amendment meaningless.

v

The Constitution regquires us to examine Helm's sentence
to determine if it is proportionate to his crime. Applying ob=-
jective criteria, we find that Helm has received the penultimate
sentence for relatively minor c¢riminal conduct. He has been
treated more harshly than other criminals in the State who have
committed more serious crimes. He has been treated more harshly
than he would have been in any other jurisdiction, with the pos-
slble exception of a single State. We conclude that his sentence
is significantly disproportionate to his crime, and is therefore
prohibited by the Eighth Amendment. The judgment of the Court of
Appeals is accordingly

Affirmed.

2Bhssume, for example, that Helm had been sentenced to a term
of 40 years--his approximate life expectancy in 1979, Even |if
Helm were a model prisoner, he would not have been eligible for
parole until he had served over 21 years. This is more than
twice as long as the Rummel minimum. And this comparison is gen-
erous to South Dakota's position. If Rummel had been sentenced
tc 40 years rather than life, he could have been eligible for
parole in less than 7 years.
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JUSTICE POWELL delivered the opinion of the Court,

The issue presented is whether the Eighth Amendment pro-
scribes a life sentence without possibility of parole for a sev-

enth nonviolent felony.

I
By 1975 the State of South Dakota had convicted respond-

ent Jerry Helm of six nonviolent felonies, In 1964, 1966, and

1

19692 Helm was convicted of third-degree burglary. In 1972 he

lin 1969 third-degree burglary was defined in at least two
sections of the South Dakota criminal code:

"A person breaking into any dwelling house in the
nighttime with intent to commit a crime but under such
circumstances as do not constitute burglary in the
first degree, is guilty of burglary in the third de-~
gree," S.D. Comp. Laws Ann. §22-32-8 (1967) (repealed
1976).

"A person breaking or entering at any time any build-
ing within the curtilage of a dwelling house but not
forming a part thereof, or any building or part of any
building, booth, tent, railrocad car, vessel, vehicle as
defined in §32-14-1, or any structure or erection in
which any property is kept, with intent to commit lar-
ceny or any felony, is guilty of burglary in the third
degree." S.D. Comp. Lawg Ann. §22-32-9 (1967) (re-
pealed 1976} .

In 1964 and 1966 the third-degree burglary definition was essen-

tially the same. See S.D, Code §13.3703 (1939 ed., supp. 1960)};

1965 S.D. Laws, ch, 32. Third-degree burglary was punishable by

"imprisonment in the state penitentiary for any term not exceed-

ing fifteen years." 8.D. Comp. Laws Ann. §22-32-10 (1967) (pre-

g;ggsly codified at 8.D., Code §13.3705(3} (1939)) (repealed
}t
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was convicted of obtaining money under false pretenses.2 In 1973
he was convicted of grand 1arceny.3 And in 1975 he was convicted
of third-offense driving while intoxicated.? The record contains

no details about the circumstances of any of these offenses, ex-

2In 1972 the relevant statute provided:

"Every person who designedly, by color or aid of any
false token or writing, or other false pretense, ...
obtains from any person any money or property ... is
punishable by imprisonment in the state penitentiary
not exceeding three years or in a county jail not ex-
ceeding one year, or by a fine not exceeding three
times the value of the money or property so obtained,
or by both such fine and imprisonment.®™ S.D. Comp.
Laws Ann. §22-41-4 (1967) (repealed 1976).

3In 1973 South Dakota defined "larceny" as "the taking of
personal property accomplished by fraud or stealth and with in-
tent to deprive another thereof." S.D. Comp. Laws Ann. §22-37-1
(1967) (repealed 1976). Grand larceny and petit larceny were
distinguished as follows:

“"Grand larceny is larceny committed in any of the
following cases:

(1) When the property taken is of a value exceeding
fifty dollars;

(2) When such property, although not of a value ex-
ceeding fifty dollars, is taken from the person of an-
other;

(3) When such property is livestock.

Larceny in other cases is petit larceny."™ S.D. Comp.
Laws Ann. §22-37-2 (1967) (repealed 1976).

Grand larceny was then punishable by "imprisonment in the state
penitentiary not exceeding ten years or by imprisonment in the
county jail not exceeding one year." S.D. Comp. Laws Ann. §22-
37-31 (1967) (repealed 1976).

4 third offense of driving while under the influence of al-
cohol is a felony in South Dakota., 5.0, Codified Laws §32-23-4
(L976). See 1973 S.D. Laws, ch. 195, §7 (enacting version of
§32-23-4 in force in 1975).
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cept that they were all nonviolent, none was a crime against a
person, and alcohol was a contributing factor in each case.
In 1979 Helm was charged with uttering a "no account"”
check for $100.% The only details we have of the crime are those
given by Helm to the state trial court:
"'1 was working in Sioux Falls, and got my check that
day, was drinking and I ended up here in Rapid City
with more money than I had when I started. I knew I'd
done something I didn't know exactly what. If I would
have known this, I would have picked the check up. I
was drinking and didn't remember, stopped several
places.'" State v. Helm, 287 N.W.2d 497, 501 (S.D.
1980) (Henderson, J., dissenting) (quoting Helm).

After offering this explanation, Helm pleaded guilty.

Ordinarily the maximum punishment for uttering a "no
account™ check would have been five years imprisonment in the
state penitentiary and a five thousand dollar fine. See 5.D.
Comp. Laws Ann. §22-6-1(6) (1967 ed., supp. 1978) (now codified
at S.D. Codified Laws §22-6-1(7) (Supp. 1982))}). As a result of

his criminal record, however, Helm was subject to South Dakota's

recidivist statute:

"When a defendant has been convicted of at least three
prior convictions ([sic] in addition to the principal
felony, the sentence for the principal felony shall be

S7he governing statute provides, in relevant part:

"Any person who, for himself or as an agent or repre-
sentative of another for present consideration with
intent to defraud, passes a check drawn on a financial
institution knowing at the time of such passing that he
or his principal does not have an account with such
financial institution, is guilty of a Class 5 felony.,"
5.D. Codified Laws §22-41-1.2 (1979).
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enhanced to the sentence for a Class 1 felony." §S.D.
Codified Laws §22-7-8 (1979) (amended 1981).

The maximum penalty for a "Class 1 felony” was life imprisonment
in the state penitentiary and a twenty-five thousand dollar

6

fine. 5.D. Comp. Laws Ann. §22-6-1(2) (1967 ed., supp. 1978)

{(now codified at S.D. Codified Laws §22-6-1(3) (Supp. 1982))}.

6When Helm was sentenced in April 1979, South Dakota law
classified felonies as follows:

"Except as otherwise provided by law, felonies are
divided into the following seven classes which are dis-
tinguished from each other by the respective maximum
penalties hereinafter set forth which are anthorized
upon conviction:

(L) Class A felony: life imprisonment in the state
penitentiary. A lesser sentence may not be giv-
en for a Class A felony;

(2) Class 1 felony: life imprisonment in the state
penitentiary. In addition, a fine of twenty-
five thousand dollars may be imposed;

{3) Class 2 felony: twenty-five years imprisonment
in the state penitentiary. 1In addition, a fine
of twenty-five thousand dollars may be imposed;

(4) Class 3 felony: fifteen years imprisonment in
the state penitentiary. 1In addition, a fine of
fifteen thousand dollars may be imposed;

(5) Class 4 felony: ten years imprisonment in the
state penitentiary. In addition, a fine of ten
thousand dollars may be imposed:;

(6) Class 5 felony: five vears imprisonment in the
state penitentiary. In addition, a fine of five
thousand dollars may be imposged; and

(7) Class 6 felony: two years imprisonment in the
state penitentiary or a fine of two thousand
dollars, or both.

"Nothing in this section shall limit increased sen-
tences for habitual criminals ....

"Except in cases where punishment iz prescribed by
law, every offense declared to be a felony and not oth-
erwise classified is a Class 6 felony." S.D. Comp.

Laws Ann., §22-6-1 (1967 ed., supp. 1978) (amended 1979
and 1980}.
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Moreover, South Dakota law explicitly provides that parole is
unavailable: "A person sentenced to life imprisonment is not
eligible for parole by the board of pardons and paroles."™ S5.D.
Codified Laws §24-15-4 (1979). The Governor’ is authorized to
pardon prisoners, or to commute their sentences, S.D. Const.,
Art, IV, §3, but no other relief from sentence is available even
to a rehabilitated priscner.

Immediately after accepting Helm's guilty plea, the
South Dakota Circult Court sentenced Helm to life imprisonment

under §22-7-8. The court explained:

"'I think you certainly earned this sentence and cer-
tainly proven that you're an habitual criminal and the
record would indicate that you're beyond rehabilitation
and that the only prudent thing to do is teo lock you up
for the rest of your natural life, so you won't have
further victims of your crimes, just be coming back
before Courts. You'll have plenty of time to think
this one over.'" ©State v. Helm, 287 N.W.2d4, at 500
(Henderson, J,, dissenting) {quoting S.D. Circuit
Court, Seventh Judicial Circuit, Pennington County
{Parker, J.)).

The South Dakota Supreme Court, in a 3-2 decision, affirmed the
sentence despite Helm's argument that it wviolated the Eighth

Amendment. State v. Helm, supra.

After Helm had served two years in the state penitentia-
ry, he requested the Governor to commute his sentence to a fixed

term of years. Such a commutation would have had the effect of

7The board of pardons and parcoles 1s asuthorized to make rec-
ommendations to the Governor, 5.D. Codified Laws §24-14-1 (1579);
§24-14-5; S5.D. Executive Order B82-04 (Apr. 12, 1982), but the
Governor is not bound by the recommendation, §24-14-5,
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making Helm eligible to be considered for parole when he had
served three-fourths of his new sentence. See S5.D. Codified Laws
§24-15-5{(3) (1979). The Governor denied Helm's request in May
1981. App. 26.

In November 1981, Helm sought habeas relief in the Unit-
ed States District Court for the District of South Dakota. Helm
argued, among other things, that his sentence constituted cruel
and unusual punishment under the Eighth and Fourteenth Amend-
ments. Although the District Court recognized that the sentence
was harsh, it concluded that this Court's recent decision in

Rummel v, Estelle, 445 U.S. 263 (1980), was dispositive. it

therefore denied the writ.

The United States Court of Appeals for the Eighth Cir-
cuit reversed. 684 F.2d 582 (1982). The Court of Appeals noted
that Rummel v. Estelle was distinguishable. Helm's sentence of
life without parole was qualitatively different £from Rummel's
life sentence with the prospect of parole because South Dakota
has rejected rehabilitation as a goal of the criminal justice
system. The Court of Appeals examined the nature of Helm's of-
fenses, the nature of his sentence, and the sentence he could
have received in other States for the same offense. It conclud-
ed, on the basis of this examination, that Helm's sentence was
"grossly disproportionate to the nature of the offense." 684
F.2d, at 587. It therefore directed the District Court to issue

the writ unless the State resentenced Helm. Ibid,
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In view of the important Eighth Amendment question pre-
sented by this case, we granted certiorari. 459 U.S. (1982).

We now affirm.

I1
The Eighth Amendment declares: "Excessive bail shall not
be required, nor excessive fines imposed, nor cruel and unusual
punishments inflicted."” The final clause prohibits not only bar-
baric punishments, but also sentences that are disproportionate

to the crime committed.

A
The principle that a punishment should be proportionate
to the crime is deeply rooted and frequently repeated in common=
law Jjurisprudence. In 1215 three chapters of Magna Carta were
devoted to the rule that "amercements"® may not be excessive.?
And the principle was repeated and extended In the First Statute

of Westminster, 3 Bdw. I, ch. 6 (1275). These were not hollow

BAn amercement was similar to a modern-day fine. It was the
most common criminal sanction in thirteenth century England. See
2 F. Pollock & F. Maitland, The History of English Law 513-515
{24 ed. 1909).

EChaPtEr 20 declared that "la] freeman shall not be amerced
for a small fault, but after the manner of the fault; and for a
great crime according to the heinousness of 1t." 5ee 1 S5.D. Cod-
ified Laws, p. 4 (197B) (translation of Magna Carta). According
to Maitland, "there was nc clause in Magna Carta more grateful to
the mass of the people ...." F. Maitland, Pleas of the Crown for
the County of Gloucester xxxiv (1B8Bd4). Chapter 21 granted the
same rights to the nobility, and chapter 22 granted the same
rights to the clergy.
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guarantees, for the royal courts relied on them to invalidate

disproportionate punishments. See, e.g., Le Gras v. Bailiff of

Bishop of Winchester, Y,B. Mich. 10 Edw. II, pl. 4 (C.P. 131§},

reprinted in 52 Selden Society 3 (1934). When prison sentences
became the normal criminal sanctions, the common law recognized
that these, too, must be proportional. See, e.g., Hodges v.
Humkin, 2 Bulst. 139, 140, 80 Eng. Rep. 1015, 1016 (K.B. 1615)
{Croke, J.) ("imprisonment ought always to be according to the
quality of the offence").

The English Bill of Rights repeated the principle of
proportionality in language that was later adopted in the Eighth
Amendment: "excessive Baile ought not to be required nor exces-
sive Fines 1imposed nor «cruell and  wunusuall Punishments
inflicted." 1 W. & M., sess. 2, ch. 2 (1689). Although the pre-
cise scope of this provision is uncertain, it at least incorpo-
rated "the longstanding principle of English law that the punish-
ment ... should not be, by reason of 1lts excessive length or se-
verity, greatly disproportionate to the offense charged."™ R.
Perry, Sources of Cur Liberties 236 (1959); see 4 W. Blackstone,
Commentaries *16-19 (1769); see also id., at *16-17 (in condemn-
ing "punishments of unreasonable severity," uses "cruel" to mean
severe or excessive). Indeed, barely three months after the Bill
of Rights was adopted, the House of Lords declared that a "fine
of thirty thousand pounds, imposed by the court of King's Bench
upon the earl of Devon, was excessive and exorbitant, against

magna charta, the common right of the subject, and against the
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law of the land.™ Earl of Devon's Case, 11 State Trials 133, 136
{1689).

When the Framers of the Eighth Amendment adopted the
langquage of the English Bill of Rights,lﬂ they also adopted the
English principle of proporticonality., The people were guaranteed
the rights they had possessed as English subjects-~including the

right to be free from excessive punishments.

B
The constitutional principle of proportionality has been
recognized explicitly in this Court for almost a century.ll In

the leading case of Weems v. United States, 217 U.S5. 349 {1910},

the defendant had been convicted of falsifying a public document
and sentenced to 15 years of "cadena temporal," a form of impris-
onment that included hard labor in chains and permanent civil
disabilities. The Court noted "that it is a precept of justice

that punishment for crime should be graduated and proportioned to

L0phig language had earlier been incorporated in the Virginia
Declaration of Rights, Art. I, §9, authored by George Mason,

111 0'Neil v. Vermont, 144 U.S, 323 (1892), the defendant had
been convicted of 307 counts of "selling intoxicating liquor
without authority," and sentenced to a term of over 54 years,
The majority did not reach 0'Neil's contention that this sentence
was unconstitutional, for he did not include the point in his
assignment of errors or in his brief. 1Id., at 331. Furthermore,
the majority noted that the Eighth Amendment "does not apply to
the States."™ 1I4., at 332. Accordingly the Court dismissed the
writ of error for want of a federal question. 1Id., at 336-337.
The dissent, however, reached the Eighth Amendment question, ob-
serving that it "is directed ... against all puniahments which by
their excessive length or severity are greatly disproportioned to
the offences charged." 1Id., at 339-340 (Field, J., dissenting).
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offense," id., at 367, and held that the sentence violated the
Eighth Amendment. The Court endorsed the principle of propor-
tionality as a constitutional standard, see, e.g., id., at 372-
373, and determined that the sentence before it was "cruel in its
excess of imprisonment," id., at 377.

The Court next applied the principle to invalidate a

criminal s=entence in Robinson v. California, 370 U.S5. 660

{1952}.12 A 50-day sentence was found to be excessive for the
crime of being "addicted to the use of narcotics." The Court
explained that "imprisonment for ninety days is not, in the ab~
stract, a punishment which is either cruel or unusual." 1Id., at
667. Thus there was no question of an inherently barbaric pun-
ishment. "But the question cannot be considered in the abstract.
Even one day in prison would be a cruel and unusual punishment
for the 'crime' of having a common cold." Ibid.

Most recently, the Court has applied the principle of
proportionality to hold capital punishment excessive in certain

circumstances. Enmund v, Florida, 458 U.S. {1282) (death

penalty excessive for felony murder when defendant did not take
life, attempt to take life, or intend that a life be taken or
that lethal force be used); Coker v. Georgia, 433 U.S. 584, 592
(1977) (plurality opinion) ("sentence of death is grossly dispro-

portionate and excesslve punishment for the crime of rape™); id.,

12Membe:s of the Court continued to recognize the principle of
proportionality in the meantime., See, e.g., Trop v. Dulles, 356
U.s. 86, 100 (1958) (plurality opinion); 1id., at 111 (BRENNAN,
J., concurring); id., at 125-126 (Frankfurter, J., dissenting).
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at 601 (POWELL, J., concurring in the judgment in part and dis-
senting in part) ("ordinarily death is disproportionate punish-
ment for the crime of raping an adult woman"). And the Court has
continued to recognize that the Eighth Amendment proscribes
grossly disproportionate punishments, even when it has not been

necessary to rely on the proscription. See, e.q., Hutto v.

Finney, 437 U.S. 678, 685 (1978); Ingraham v. Wright, 430 U.S.

651, 667 (1977): Gregg V. Georgia, 428 ©U.5, 153, 171-172 (1978)
(opinion of Stewart, POWELL, and STEVENS, JJ.)}; cf. Hutto v. Da-

vis, 454 U.5, 370, 374, and n. 3 (1982) (per curiam) (recognizing

that some prison sentences may be constitutionally disproportion-

ate); Rummel v. Estelle, 445 0U.S., at 274, n. 11 (same).

c
There 1is no basls for the State's assertion that the
general principle of proportionality does not apply to felony
prison santences.l3 The constitutional language itself suggests
no exception for imprisonment. We have recognized that the
Eighth Amendment imposes "parallel limitations" on bail, fines,
and other punishments, Ingraham v. Wright, 430 U.5., at 664, and

the text 1s explicit that bail and fines may not be excessive.

13according to Rummel v. Estelle, 445 U.S. 263 (1980), "one
could argue without fear of contradiction by any decision of this
Court that for crimes concededly classified and classifiable as
felonies ... the length of sentence actually imposed is purely a
matter of legislative prerogative." Id., at 274 (emphasis
added). The Court did not adopt the standard proposed, but mere-
ly recognized that the argument was possible. To the extent that
the State makes this argument here, we find it meritless.
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It would be anomalous indeed 1f the lesser punishment of a fine
and the greater punishment of death were both subject to propor-
tionality analysis, but the intermediate punishment of imprison-
ment were not. There is also no historical support for such an
exception. The common-law principle incorporated into the Eighth

Amendment clearly applied to prison terms. See Hodges v. Humkin,

supra. And our prior cases have recognized explicitly that pris-
on sentences are subject to proportionality analysis. See, e.qg.,

Weems, 217 U.8., at 377; cf. Hutto v. Finney, 437 U.5., at 685

{"Confinement in a prison ... 1s a form of punishment subject to
scrutiny under Eighth Amendment standards"}.

When we have applied the proporticnality principle in
capital cases, we have drawn no distinction with imprisonment.
See Gregg v, Georgia, 428 U.S., at 176 (opinion of Stewart, POW-
ELL, and STEVENS, JJ.). It is true that the "penalty of death
differs from all other forms of criminal punishment, not in de-

gree but in kind." Furman v. Georgia, 408 U.S5. 238, 306 (1972)

(Stewart, J., concurring). As a result, "our decisions [in] cap-
ital cases are of limited assistance in deciding the constitu-
tionality of the punishment®™ in a noncapital case, Rummel v.
Estelle, 445 U.5., at 272. All this means, however, is that,

"[o]lutzide the context of capital punishment, successful chal=

lenges to the proportionality of particular sentences [will be]

exceedingly rare,"l4 ibid. (emphasis added); see Hutto v. Davis,

141, Enmund, for example, the Court found the death penalty to
be excessive for felony murder in the circumstances of that case.
Footnote continued on next page.
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454 U.5., at 374. It does not mean that proportionality analysis
is entirely inapplicable in noncapital cases.

In sum, we hold that a criminal sentence must be propor-
tionate to the crime for which the defendant has been convicted.
Reviewing courts, of course, should grant substantial deference
to the broad authority that legislatures possess in determining
the types and limits of punishments for crimes, as well as to the
discretion that trial courts possess 1in sentencing convicted
criminals.l® But no penalty is per se constitutional. As the

Court noted in Robinson v. California, 370 U.5., at 667, a single

day in prison may be unconstitutional in some circumstances.

III
A
In reviewing sentences under the Eighth Amendment,
courts should be guided by objective factors that our cases have

recngnized.lE First, we look to the gravity of the offense and

But clearly no sentence short of death would be unconstitutional
for Enmund’'s crime.

151n view of the substantial deference properly due to legis-
latures and sentencing courts, most reviewing courts normally
will not be required to engage In extended analysis to determine
that a sentence 1s not constitutionally disproportionate.

16ps the court has indicated, no one factor will be disposi-
tive. See Hutto v. Davis, 454 U,S8, 370, 373-374 n. 2 (1982) (per
curiam); Rummel v. Estelle, 445 U.S., at 275-276. The inherent
nature of our federal system and the need for individualized sen-
tencing decisions result in a wide range of constitutional sen-
tences. No single criterion can identify when a sentence is so
grossly disproportionate that it violates the Eighth Amendment.
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the harshness of the penalty. In Enmund, for example, the Court
examined the circumstances of the defendant's crime in great de-
tail. 458 U.,Ss., at _ - . 1In Coker the Court considered the
seriousness of the crime of rape, and compared it to other
crimes, such as murder, 433 U0.8., at 597-598 (plurality
opinion); id., at 603 (POWELL, J., concurring in the judgment in
part and dissenting in part). In Robinson the emphasis was
placed on the nature of the "crime."™ 370 U.S., at 666-667. And
in Weems, the Court's opinion commented in two separate places on
the pettiness of the offense. 217 U.5., at 363 and 365. Of
course, a court must conslider the severity of the penalty in de-

ciding whether it is disproportionate. See, e.g., Coker, 433

U.5., at 598 (plurality opinion); Weems, 217 U.S5., at 366-367.

Second, it may be helpful to compare the sentences im=-
posed on other criminals in the same jurisdiction. If more seri-
ous crimes are subject to the same penalty, or to less serious
penalties, that 1s some indication that the punishment at issue
may be excessive. Thus in Enmund the Court noted that all of the
other felony murderers on death row in Florida were more culpable
than the petitioner there. 458 U.S., at ___ . The Weems Court
identified an impressive list of more serious crimes that were
subject to less serious penalties. 217 U.S5.,, at 380-381.

Third, courts may find 1t useful to compare the sen-
tences imposed for commission of the same crime in other juris-
dictions. In Enmund the Court conducted an extensive review of
capital punishment statutes and determined that "only about a

third of American jurisdictions would ever permit a defendant
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[such as Enmund] to be sentenced to die.™ 458 U0.S., at

Even in those jurisdictions, however, the death penalty was al-
most never imposed under similar circumstances. Id., at ___ .
The Court's review of foreign law also supported its conclusion.
Id., at ___, n. 22. The analysis in Coker was essentially the
same. 433 U.5., at 593-597. And in Weems the Court relied on
the fact that, under federal law, a similar crime was punishable

by only two year's imprisonment and a fine. 217 U.S., at 380.

Cf., Trop v. Dulles, 356 U.S5. 86, 102-103 (1958) (plurality opin-

ion).

In sum, a court's proportionality analysis under the
Eighth Amendment should be guided by objective criteria, includ-
ing (i) the gravity of the offense and the harshness of the pen-
alty; (ii) the sentences imposed on other criminals in the same
jurisdiction; and (1i11) the sentences imposed for commission of

the same c¢rime in other jurisdictions.

B

Application of these factors assumes that courts are
competent to judge the gravity of an offense, at least on a rela-
tive scale. 1In a broad sense this assumption is justified, and
courts traditlonally have made these judgments—--just as legisla-
tures must make them in the first instance. Comparisons can be
made in light of the harm caused or threatened to the victim or
society, and the culpability of the offender. Thus in Enmund the
Court determined that the petitioner's conduct was not so serious

as his accomplices' conduct. Indeed, there are widely shared
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views as to the relative seriousness of c¢rimes., See Rossi,
Waite, Bose & Berk, The Seriousness of Crimes: Normative Struc-
ture and Individual Differences, 39 Am. Soc, Rev. 224, 237
(1974). For example, as the criminal laws make c¢lear, nonviolent
crimes are less sgerious than crimes marked by violence or the
threat of violence. Cf. Tr. of Oral Arg. 16 (the State recog-
nizes that the criminal law is more protective of people than
property).

There are other widely accepted principles that courts
may apply in measuring the harm caused or threatened to the vic-
tim or society. The absolute magnitude of the crime may be rele-
vant. Stealing a million dollars is viewed as more serious than
stealing a hundred dollars--a point recognized in statutes dis-
tinguishing petty theft from grand theft. See, e.g., 5.D. Codi-
fied Laws §22-30A-17 (Supp. 1982). PFew would dispute that a
lesser included offense should not be punished more severely than
the greater offense. Thus a court is Justified in viewing as-
sault with intent to murder as more serious than simple assault.

See Roberts v. Collins, 544 F.2d 168, 169-170 (CA4 1976) (per

curiam), cert. denied, 430 U.S. 973 (1977). Cf. Dembowski v.
State, 251 Ind. 250, 252, 240 N.E.2d 815, 817 (1968) (armed rob-

bery more serious than robbery); Cannon v. Gladden, 203 Or. 629,

632, 281 P.2d 233, 235 (1955) (rape more serious than assault
with intent to commit rape). It is also widely recognized that
attempts are less serious than completed crimes. See, e.g9., S.D.

Codified Laws §22-4-1 (1979); 4 Blackstone *15. Similarly, an
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accessory after the fact should not be subject to a higher penal-
ty than the principal. See, e.g., 18 U.S5.C. §3.

Turning to the culpability of the offender, there are
again clear distinctions that courts may recognize and apply. 1In
Enmund the Court looked at the petitioner's lack of intent teo
kill in determining that he was less culpable than his accom-
plices. 458 U.S., at __ . Most would agree that negqligent con-
duct is less serious than intentional conduct. South Dakota, for
example, ranks criminal acts in ascending order of seriousness as
follows: negligent acts, reckless acts, knowing actsa, intentional
acts, and malicious acts. 5.b. Codified Laws §22-1-2(1) (£}
{Supp., 1982)., A court is also entitled to look at a defendant's
motive in committing a crime. Thus a murder may be viewed as
more serious when commlitted pursuant to a contract. 5See, e.qg.,
Mass. Gen. Laws Ann., ch. 279, §69(a) (5) (West Supp. 1982); cf. 4

Blackstone *15; In re Foss, 10 Cal.3d 910, 519 P.2d 1073 (1974).

This list is by no means exhaustive. It simply illus-
trates that there are generally accepted criteria for comparing
the severity of different crimes on a broad scale, despite the
difficulties courts face in attempting to draw distinctions be-

tween similar crimes.

&
Application of the factors that we identify also assumes
that courts are able to compare different sentences, This as-
sumption, too, 1is justified. The easiest comparison, of course,

is between capital punishment and noncapital punishments, for the
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death penalty is different from other punishments in kind rather

than :iueng:'-.e#.'z.l-‘|r

For sentences of imprisonment, the problem is not
so much one of ordering, but one of line-drawing. It is clear
that a 25-year sentence generally is more severe than a 15-year
sentence.lB but in most cases it would be difficult to decide
that the former violates the Eighth Amendment while the latter
does not. Decisions of this kind, although troubling, are not
unigque to this area. The courts are constantly called upon to
draw similar lines in a variety of contexts.

The Sixth Amendment right to a jury trial is an example.
In Williams wv. Florida, 399 U.S5. 78 (1970}, the Court upheld a
criminal conviction returned by a unanimous 6f-member jury, and in
Apodaca v. Oregon, 406 U.S. 404 (1972), we upheld a conviction

returned by ten members of a l2-member jury. 1In Ballew v. Geor-

gia, 435 U.8. 223 (1978), however, we reversed a conviction re-
turned by a unanimous S5-member Jjury. JUSTICE BLACKMUN "readily
admit[ted] that we d[id] not pretend to discern a clear line be-
tween six members and five." Id., at 239 (opinion of BLACEMUN,
J.}). He nevertheless found a difference between them of "consti-
tutional significance." 1Ibid.; cf. id., at 245-246 (POWELL, J.,
concurring in the judgment). And the following Term, in Burch v.

Louisiana, 441 U.S. 130 (1979), we reversed a conviction returned

l?There is also a clear line between sentences of imprisonment
and sgentences involving no deprivation of Lliberty. Bee
Argersinger v. Hamlin, 407 U,S5. 25 (1972).

13The possibility of parole may complicate the comparison,
depending upon the time and conditions of its availability.
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by five members of a 6-member jury:

"[W]le do not pretend the ability to discern a priori a
bright line below which the number of jurors partici-
pating in the trial or in the verdict would not permit
the jury to function in the manner required by our pri-
or cases. But ... it is inevitable that lines must be
drawn somewhere if the substance of the jury trial
right 1s to be preserved." 1Id., at 137 (citations
omitted).

Another Sixth Amendment case 1illustrates the line-
drawing function of the judiciary, and offers gquidance on the

method by which some lines may be drawn. In Baldwin v. New York,

399 U.S. 66 (1970), the Court determined that a defendant has a
right te a jury trial "where imprisonment for more than six
months 1is authorized.” Id., at 69 (plurality opinion). In
choosing the 6-month standard, the plurality relied almost exclu-
sively on the fact that only New York City denied the right to a
jury trial for an offense punishable by more than six months. As
JUSTICE WHITE explained:

"This near-uniform judgment of the Nation furnishes us

with the only objective criterion by which a line could

ever be drawn--on the basis of the possible penalty

alone--between offenses that are and that are not re=-

garded as 'serious' for purposes of trial by Jjury."

Id-; at TE_TEF-
In short, Baldwin clearly demonstrates that a court properly may
distinguish one sentence of imprisonment from another, It also
supports our holding that courts properly may look to the prac-

tices Iin other jurisdictions in deciding where lines between sen-

tences should be drawn.
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v
It remains to apply the analytical framework established
by our prior decisions to the case before us., We first consider
the relevant criteria, viewing Helm's sentence as life imprison-
ment without possibility of parole, We then consider the State's
argument that the possibility of commutation is sufficient to

gsave an otherwise uncenstitutional sentence.

A
Helm's crime was "one of the most passive felonies a

person could commit." State v. Helm, 287 N.W.2d, at 501 (Hender~-

son, J., dissenting). It involved neither violence nor threat of
violence to any person. The $100 face wvalue of Helm's "no ac-
count®™ check was not trivlial, but neither was it a large amount.
One hundred dollars was less than half the amount South Dakota

required for a felonious theft,1?

It is easy to see why such a
crime is viewed by society as among the less serious offenses.

See Rossi et al., 39 Am. Soc. Rev., at 229.

197f Helm had been convicted simply of taking $100 from a cash
register, 8.,D, Codified Laws §22-30A-1 (1979%), or defrauding
someone of $100, §22-30A-3, or obtaining $100 through extortion,
§22-30A-4(1), or blackmail, §22-30A-4(3), or using a false credit
card to obtain $100, §22-30A-B.1, or embezzling $100, §22-30A-10,
he would not be in prison today. All of these offenses would
have been petty theft, a misdemeanor. §22-30A-17 {(amended 1982).
Similarly, if Helm had written a 5100 check agalnst Iinsufflicient
funds, rather than a nonexistent account, he would have been
guilty of a misdemeanor., §§22-41-1, Curiously, under South Da-
kota law there is no distinction between writing a "no account"”
check for a large sum and writing a "no account™ check for a
small sum. §22-41-1.2.
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Helm, of course, was not charged simply with uttering a
"no account" check, but also with being an habitual of fender , 20
And a State is justified in punishing a recidivist more severely
than it punishes a first offender. Helm's status, however, can-
not be considered in the abstract. Hls prior offenses, although
classified as felonies, were all relatively minor.21 All were
nonviolent and none was a crime against a person, Indeed, there
was no minimum amount in either the burglary or the false pre=-
tenses statutes, see nn, 1 and 2, supra, and the minimum amount

“tht
covered hydgran—:i larceny statute was fairly small, see n. 3,

SHEIE.ZZ

Helm's present sentence is 1life imprisonment without

possibility of parnle.23 Barring executive clemency, see infra,

3 of coWrse

20ye must focus on the principal felony--the felony/that trig-
gers the life sentence--since Helm already has paid /the penalty
for each of his prior offenses. But we recognize/that Helm's
prior convictions are relevant to the sentencing decision,

ZlHelm, who was 36 years old when he was sentenced, is not a
professional criminal. The record indicates an addiction to al-
cohol, and a consequent difficulty in holding a job., His record
involves no instance of violence of any kind. Incarcerating him
for life without possibility of parole is unlikely to advance the
goals of our criminal justice system in any substantial way.
Neither Helm nor the State will have any incentive te pursue
clearly needed treatment for his alcohol problem.

22p¢ suggested at oral argument, the third-degree burglary
statute covered entering a building with the intent to steal a
loaf of bread. Tr. of Oral Arg. 14-16, It appears that the
grand larceny statute would have covered the theft of a chicken.

23Every life sentence in South Dakotm is without

possibility of parole. See supra, at . We raise no question

as to the general validity of sentences without possibility of

parole. The only issue before us is whether, in the c¢ircum-

stances of this case and in light of the constitutional principle
Footnote continued on next page.
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at + Helm will spend the rest of his life in the state peni-
tentiary. This sentence 1g far more severe than the life sen-

tence we considered in Rummel v. Estelle, Rummel was likely to

have been eligible for parole within 12 years of his initial con-

finement,24

a fact on which the Court relied heavily. See 445
U.S., at 280-281. Helm's sentence is more severe than any other
sentence the State could have imposed on any criminal for any
crime. See note 6, supra. Only capital punishment, a penalty
not authorized in South Dakota when Helm was sentenced, exceeds
%

We next consider the sentences that could be imposed on
other criminals in the same jurisdiction. When Helm was sen-
tenced, a BSouth Dakota court was required to impose a life sen-
tence for murder, 5.D, Codified Laws §22-16-12 (19279) (amended
1980), and was authorized tc impose a life sentence for treason,
§22-8-1, first degree manslaughter, §22-16-15, filrst degree ar-
son, §22-33-1, and kidnapping, S.D. Comp. Laws Ann. §22-19-1
(1967 ed., supp. 1978) (amended 1979). No other crime was pun-
ishable so severely on the first offense. Attempted murder, S5.D.
Codified Laws §22-4-1({5) {1979}, placing an explosive device on
an aircraft, §22-14A-5, and first degree rape, §22-22-1 (amended

1980 and 1982), were only Class 2 felonies. Aggravated riot,

of proportionality, the sentence imposed on this petitioner vio~
lates the Eighth Amendment,

EIWe note that Rummel was, in fact, released within eight
months of the Court's decision in his case. See L.A. Times, Nov.
l6, 1980, p. 1, col. 3.
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§22-10-5, was only a Class 3 felony. Distribution of herein,
§§22-42-2 (amended 1982), 34-20B-13{¥) (l977), and aggravated
assault, §22-18-1.1 (amended 1980 and 1981}, were only Class 4
felonies,

Helm's habitual offender status complicates our analy-
gis, but relevant comparisons are still possible. Under §22-7-7,
the penalty for a second or third felony is increased by one
class. Thus a life sentence was mandatory when a second or third
conviction was for treason, first degree manslaughter, kidnap-
ping, or first degree arson, and a life sentence would have been
authorized when a second or third conviction was for such crimes
as attempted murder, placing an explosive device on an aircraft,
or first degree rape. Finally, §22-7-8, under which Helm was
sentenced, authorized life imprisonment after three prior convic-
tions, regardless of the crimes.

In sum, there were a handful of crimes that were neces-
sarily punished by life imprisonment: murder; and treason, first
degree manslaughter, kidnapping, or first degree arson on a sec-
ond or third offense. There was a larger group for which life
imprisonment was authorized in the discretion of the sentencing
judge, including: treason, first degree manslaughter, kidnapping,
or first degree arson; attempted murder, placing an explosive
device on an aircraft, or first degree rape on a second or third
offense; and any felony after three prior offenses. Finally,
there was a large group of very serious offenses for which life
imprisonment was not authorized, including a third offense of

heroin dealing or aggravated assault.
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Criminals committing any of these offenses ordinarily
would be thought more deserving of punishment than one uttering a
"no account" check--even when the bad=-check writer had already
committed six minor felonies. Furthermore, there is no indica-
tion in the record that any habitual offender other than Helm has
ever been given the maximum sentence on the basis of comparable
crimes. It is more likely that the possibility of life imprison-
ment under §22-7-8 generally s reserved for c¢riminals such as
fourth-time heroin dealers, while habitual bad-check writers re-

celve more lenient treatment.25

In any event, Helm has been
treated in the same manner as, or more severely than, criminals
who have committed far more serious crimes,.

Finally, we compare the sentences imposed for commission
of the same crime in other jurilsdictions. The Court of Appeals
found that "Helm could have received a life sentence without pa-
role for his offense in only one other state, Nevada," 684 F,24,
at 586, and we have no reason to doubt thls finding. See Tr. of

QOral Arg. 21. At the very least, therefore, it is clear that

Helm could not have received such a severe sentence in 48 of the

25phe State contends that §22-7-8 is more lenient than the
Texas habitual offender statute in Rummel, for life imprisonment
under §22-7-8 is discretionary rather than mandatory. Brief for
Petitioner 22. Helm, however, has challenged only his own sen-
tence. No one suggests that §22-7-8 may not be applied constitu-
tionally to fourth-time heroin dealers or other violent crimi-
nals, Thus we do not guestion the legislature's judgment. Un-
like in Rummel, a lesser sentence here could have been entirely
consistent with both the statute and the Eighth Amendment, See
Note, Disproportionality in Sentences of Imprisonment, 79 Colum.
L. Rev. 1119, 1160 (1979).
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50 States. But even under Nevada law, a life sentence without
possibility of parecle 1is merely authorized in these circum=-
stances. See Nev. Rev. Stat. §207.010(2) (198l1). We are not
advised that any defendant such as Helm, whose prior offenses
were so minor, actually has received the maximum penalty in Neva-
da.28 1t appears that Helm was treated more severely than he

would have been in any other State.

B
The State argques that the present case is essentially

the same as Rummel v. Estelle, for the possibility of parole in

that case is matched by the possibility of executive clemency
here., The State reasons that the Governor could commute Helm's
gsentence to a term of years. We conclude, however, that the
South Dakota commutation system is fundamentally different from
the parole system that was before us in Rummel.

As a matter of law, parole and commutation are different

concepts, despite some surface similarities. Parole is a regular

25Under §207.010(2), a Nevada court is authorized to impose a
sentence of "imprisonment in the state prison for life with or
without possibility of parole. 1If the penalty fixed by the court
is life imprisonment with the possibility of parocle, eligibility
for parocle begins when a minimum of 10 years has been served."
It appears that most sentences imposed under §207.010(2) permit
parole, even when the prior crimes are far more serious than
Helm's. BSee, e.9., Rusling v. State, 96 Nev. 778, 617 P.2d 1302
(1980) (possession of a firearm by an ex-felon, two instances of
driving an automobile without the owner's consent, four £first
degree burglaries, two sales of marijuana, two sales of a re-

stricted dangerous drug, one sale of heroin, one escape from
state prison, and one second degree burglary).
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part of the rehabilitative process. Assuming good behavior, it
1s the normal expectation in the vast majority of cases. The law
generally specifies when a prisoner will be eligible to be con-
sidered for parole, and details the standards and procedures ap-

plicable at that time. See, e.g,, Greenholz v. HNebraska Penal

Inmates, 442 U.S. 1 {1979) (detailing MNebraska ©parole
procedures); Morrissey v. Brewer, 408 U.S. 471, 477 (1972) ("the
practice of releasing prisoners on parole before the end of their
sentences has become an integral part of the penological
system"). Thus it is possible to predict, at least to some ex-
tent, when parole might be granted. Commutation, on the other
hand, 1s an ad hoc exercise of executive clemency. A Governor
may commute a sentence at any time for any reason without refer-

ence to any standards. See, e.q., Connecticut Board of Pardons

v. Dumschat, 452 U.5. 458 (1981).

We explicitly have recognized the distinction between

parocle and commutation in our prior cases.?2’

Writing on behalf
of the Morrissey Court, for example, CHIEF JUSTICE BURGER con-

trasted the two possibilities: "Rather than being an ad hoc exer-

27In Rummel itself the Court implicitly recognized that the
possibiIlty of commutation is not equivalent to the possibility
of parole, The Court carefully "distinguish[ed] Rummel from a
person sentenced under a recidivist statute like [Miss, Code Ann.
§99-19-83 (Supp. 1979)], which provides for a sentence of 1life
without parole." 445 U.S8., at 28l. But the Mississippi Consti-
tution empowers the Governor to grant pardons in "all criminal
and penal cases, excepting those of treason and impeachment."
Art. 5, §124. The Mississippi Supreme Court has long recognized
that the power to pardon includes the power to commute a
convict's gentence, See Whittington v. Stevens, 221 Miss, 598,
603-604, 73 So.2d 137, 139-140 (1954).
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cise of clemency, parole is an established variation on imprison-
ment of convicted criminals.™ 408 U.S8., at 477. In Dumschat,
THE CHIEF JUSTICE similarly explained that "there is a vast dif-
ference between a denial of parole ... and a state's refusal to
commute a lawful sentence." 452 U.S., at 466.

The Texas and South Dakota systems in particular are
very different. In Rummel, the Court did not rely simply on the
existence of some system of parole., Rather it looked to the pro-
visions of the system presented, including the fact that Texas
had "a relatively liberal policy of granting 'good time' credits
to its prisomers, a policy that historically has allowed a pris-
oner serving a life sentence to become eligible for parole in as
little as 12 years." 445 U.S5., at 280. A Texas prisoner became
eligible for parole when his calendar time served plus "good con-
duct" time equaled one-third of the maximum sentence imposed or
20 years, whichever 1is less. Tex. Code Crim. Proc. Ann., Art.
42.12, §15(b) (Vernon 1979). An entering prisoner earned 20 days
good-time per 30 days served, Brief for Respondent in Rummel,
0.T. 1979, No. 78-6386, p. 16, and this could be increased to 30
days good-time per 30 days served, Tex. Rev, Civ. Stat. Ann.,
Art. 618l1-1, §82-3 (Vernon Supp. 1982). Thus Rummel could have
been eligible for parole in as few as 10 years, and could have
expected to become eligible, in the normal course of events, in
only 12 years.

In South Dakota commutation is more difficult to obtain
than parole. For example, the board of pardons and paroles is

authorized to make commutation recommendations to the Gowvernor,
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see n, 7, supra, but §24-13-4 provides that "no recommendation
for the commutation of ... a life sentence, or for a pardon ...,
ghall be made by less than the unanimous vote of all members of
the board." 1In fact, no life sentence has been commuted in over
eight years, App. 29, while parole--where authorized--has been
granted regularly during that period, Tr. of Oral Arg. 8-9. Fur-
thermore, even if Helm's sentence were commuted, he merely would
be eligible to be considered for parole.25 Not only is there no
guarantee that he would be parcled, but the South Dakota parole
system is far more stringent than the one before us in Rummel.
Helm would have to serve three-fourths of his revised sentence
before he would be eligible for parcle, §24-15-5, and the provi-
sion for good-time credits is far less generous, 524—5—1.29

The possibility of commutation Iis nothing more than a
hope for "an ad hoc exercise of clemency." It is little differ-
ent from the possibility of executive clemency that exists in
every case in which a defendant challenges his sentence under the
Eighth Amendment. Recognition of such a bare possibility would

make judicial review under the Eighth Amendment meaningless.

zaThe most recent commutation of a life sentence in Scuth Da=-
kota occurred in 1975. The record indicates, however, that the
prisoner in gquestion has stlll not been paroled. App. 29.

zgﬂssume, for example, that In 1979 the Governor had commuted
Helm's sentence to a term of 40 yearse (his approximate life ex-~
pectancy). Even if Helm were a model prisoner, he would not have
been eligible for parole until he had served over 21 years--more
than twice the Rummel minimum. And this comparison is generous
to South Dakota's position. If Rummel had been sentenced to 40
years rather than life, he could have been eligible for parole in
less than 7 years.
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v

The Constitution requires us to examine Helm's sentence
to determine if it 1s proportionate to his crime. Applying ob-
jective criteria, we find that Helm has recelved the penultimate
sentence for relatively minor criminal conduct. He has been
treated more harshly than other c¢riminals in the State who have
committed more serious crimes, He has been treated more harshly
than he would have been in any other jurisdiction, with the pos-
sible exception of a single State. We conclude that his sentence
is significantly disproportionate to his crime, and is therefore
prohibited by the Eighth Amendment. The judgment of the Court of
Appeals ig accordingly

Affirmed.
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JUSTICE POWELL delivered the opinion of the Court.
The issue presented is whether the Eighth Amendment pro-
scribes a life sentence without possibility of parole for a sev-

enth nonviolent felony.

I
By 1975 the State of South Dakota had convicted respond-
ent Jerry Helm of six nonviolent felonies., In 1964, 1966, and
1969 Helm was convicted of third-degree burglary.l In 1972 he

2

was convicted of obtaining money under false pretenses. In 1973

Irn 1969 third-degree burglary was defined in at least two
gsections of the South Dakota criminal code:

"A person breaking into any dwelling house in the
nighttime with intent to commit a crime but under such
circumstances as do not constitute burglary in the
first degree, is guilty of burglary in the third de-

%Eggi“ S.D. Comp., Laws Ann. §22-32-8 (1967) (repealed

"A person breaking or entering at any time any build-
ing within the curtilage of a dwelling house but not
foerming a part thereof, or any building or part of any
building, booth, tent, railroad car, vessel, vehicle as
defined in §32-14-1, or any structure or erection in
which any property is kept, with intent to commit lar-
ceny or any felony, is guilty of burglary in the third
degree." 5.0, Comp. Laws Ann, §22-32-9 (1967) (re-
pealed 1976).

In 1964 and 1966 the third-degree burglary definition was essen-

tially the same. See S5.D. Code §13.3703 ({1939 ed., supp. 1960);

1965 S.D., Laws, ch. 32. Third-degree burglary was punishable by

"imprisonment in the state penitentiary for any term not exceed-

ing fifteen years."™ S.D. Comp. Laws Ann, §22-32-10 (1967) (pre-

;;ggsly codified at 8.D. Code §13.2705(2) (1939)) (repealed
] »

Footnote(s) 2 will appear on following pages.



third draft: Solem v. Helm, No. 82-492 page 2.
(marked to show changes from second draft)

he was convicted of grand larceny.3 And in 1975 he was convicted
of third-offense driving while intoxicated.? The record contains

no details about the circumstances of any of these offenses, ex-

21n 1972 the relevant statute provided:

"Every person who designedly, by color or aid of any
false token or writing, or other false pretense, ...
obtains from any person any money or property ... is
punishable by imprisonment in the state penitentiary
not exceeding three years or in a county jail not ex-
ceeding one year, or by a fine not exceeding three
times the value of the money or property so obtained,
or by beth such fine and imprisonment." §S.D. Comp.
Laws Ann. §22-41=-4 (1967) (repealed 1974).

3In 1973 South Dakota defined "larceny" as "the taking of
personal property accomplished by fraud or stealth and with in-
tent to deprive another thereof."” 6&.D, Comp. Laws Ann. §22-37-1
(1967) (repealed 1976). Grand larceny and petit larceny were
distinguished as follows:

"Grand larceny is larceny committed in any of the
following cases:

(1) When the property taken is of a value exceeding
fifty dollars;

(2) When such property, although not of a value ex-
ceeding fifty dollars, is taken from the person of an-
other;

{3) When such property is livestock.

Larceny in other cases is petit larceny."™ S.D. Comp.
Laws Ann., §22-37-2 (1967) (repealed 1976).

Grand larceny was then punishable by "imprisonment in the state
penitentiary not exceeding ten years or by imprisonment in the

county jail not exceeding one year.®™ §.D. Comp. Laws Ann, §22-
37-3 (1967) (repealed 1976).

4& third offense of driving while under the influence of al-
cohel is a felony in South Dakota. 8.D. Codified Laws §32-23-4
(1976). ©See 1973 S5.D. Laws, c¢h. 195, §7 (enacting wversion of
§32-23=-4 in force in 1975).
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cept that they were all nonviolent, none was a crime against a
person, and alcohol was a contributing factor in each case.

In 1979 Helm was charged with uttering a "no account"
check for $1uu.5 The only details we have of the crime are those

given by Helm to the state trial court:

"'I was working in Sioux Palls, and got my check that
day, was drinking and I ended up here in Rapid City
with more money than I had when I started. I knew I'd
done something I didn't know exactly what. If I would
have known this, I would have picked the check up. I
was drinking and didn't remember, stopped several
places.'" State v. Helm, 287 N.W.2d4 497, 501 ({S5.D.
1980) (Henderson, J., dissenting) (quoting Helm).

After offering this explanation, Helm pleaded guilty.

Ordinarily the maximum punishment f£for uttering a "no
account™ check would have been five years imprisonment in the
state penitentiary and a five thousand dollar fine., See S§5.D.

Ea&ifie&—ﬂomE. Laws Ann. §22-6-1(6) {30331947 ed.! Supp, 19131

{(now codified at S.D. Codified Laws §22-6-1(7) (Supp. 1982)). As

a result of his criminal record, however, Helm was subject to
South Dakota's recidivist statute:
"When a defendant has been convicted of at least three

prior convictions [sic] in addition te the principal
felony, the sentence for the principal felony shall be

SThe governing statute provides, in relevant part:

"Any person who, for himself or as an agent or repre-
sentative of another for present consideration with
intent to defraud, passes a check drawn on a financial
institution knowing at the time of such passing that he
or his principal does not have an account with such
financial institution, is guilty of a Class 5 felony."
S.D. Codified Laws §22-41-1.2 (1979).
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enhanced to the sentence for a Class 1 felony." S.D.
Codified Laws §22-7-8 (137%3) (amended 1981).
The maximum penalty for a "Class 1 felony" was life imprisonment
in the state penitentiary and a twenty-five thousand dollar
fine.® s.D. Comp. Lawe Ann. $22-6-1(2)} (1967 ed., supp. 1978)
(now codified at S.D. Codified Laws §22-6-1(3) (Supp. 1982)).

Eﬂhen Helm was sentenced in April 1979, South Dakota law
clazsified felonies as follows:

"Except as otherwise provided by law, felonies are
divided into the following seven classes which are dis-
tinguished from each other by the respective maximum
penalties hereinafter set forth which are authorized
upon conviction:

{1) Class A felony: life imprisonment in the state
penitentiary. A lesser sentence may not be giy=-
en for a Class A felony;

(2) Class 1 felony: life imprisonment in the state
penitentiary. 1In addition, a fine of twenty-
five thousand dollars may be imposed;

{3) Class 2 felony: twenty-five years imprisonment
in the state penitentiary. 1In addition, a fine
of twenty-five thousand dcllars may be imposed;

(4) Class 3 felony: fifteen years imprisonment in
the state penitentiary. In addition, a fine of
fifteen thousand dollars may be imposed;

(5) Class 4 felony: ten years imprisonment in the
state penitentiary. 1In addition, a fine of ten
thousand dollars may be imposed;

(6) Class 5 felony: five years imprisonment in the
state penitentiary. 1In addition, a fine of five
thousand dollars may be imposed; and

{(7) Clagss 6 felony: two years 1imprisonment in the
state penitentiary or a fine of two thousand
dollars, or both.

"Nothing in this section shall limit increased sen-
tences for habitual criminals ....

"Except in cases where punishment is prescribed by
law, every offense declared to be a felony and not oth-
erwise classified is a Class & felony."™ S.D. Comp.

Laws Ann. §22-6-1 (1967 ed., supp. 1978) (amended 1979
and 1980) .
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Moreover, South Dakota law explicitly provides that parocle is
unavailable: "A person sentenced to life imprisonment is not
eligible for parocle by the board of pardons and paroles." B5.D.
Codified Laws §24-15-4 (1979). The Governor’ is authorized to
pardon prisoners, or to commute their sentences, S.D. Const.,
Art. IV, §3, but no other relief from sentence is available even

to a rehabilitated prisoner.
Immediately after accepting Helm's guilty plea, the

South Dakota Circult Court sentenced Helm to life imprisonment

under §22-7-8. The court explained:

"'I think you certainly earned this sentence and cer-
tainly proven that you're an habitual criminal and the
record would indicate that you're beyond rehabilitation
and that the only prudent thing to do is to lock you up
for the rest of your natural life, so you won't have
further wvictims of your crimes, just be coming back
before Courts. You'll have plenty of time to think
this one owver.,'" State v. Helm, 287 N.W.24, at 500
(Henderson, J., dissenting) (quoting S.D. Circuit
Court, Seventh Judicial Circuit, Pennington County
(Parker, J.)).

The South Dakota Supreme Court, in a 3-2 decislon, affirmed the
sentence despite Helm's argument that it violated the Eighth

Amendment. State v. Helm, supra.

After Helm had served two years in the state penitentia-
ry, he requested the Governor to commute his sentence to a fixed

term of years. Such a commutation would have had the effect of

Trhe board of pardong and paroles 1ls authorized to make rec-
ommendations to the Governor, S.D. Codified Laws §24-14-1 (1979);
§24-14-5; S.D. Executive Order 82-04 (Apr. 12, 19B82), but the
Governor is not bound by the recommendation, §24-14-5,
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making Helm eligible to be considered for parole when he had
served three-fourths of his new sentence. 5See S.D. Codified Laws
§24-15-5(3) (1979). The Governor denied Helm's request in May
1981. App. 26.

In November 1981, Helm sought habeas relief in the Unit-
ed States District Court for the District of South Dakota. Helm
argued, among other things, that his sentence constituted cruel
and unusual punishment under the Eighth and Fourteenth Amend-
ments., Although the District Court recognized that the sentence
was harsh, it concluded that this Court's recent decision in
Rummel v. Estelle, 445 U.S5. 263 (1980), was dispositive. It
therefore denied the writ.

The United States Court of Appeals for the Eighth Cir-
cuit reversed. 684 F.2d4 582 (1982). The Court of Appeals noted
that Rummel v. Estelle was distinguishable. Helm's sentence of
life without parole was qualitatively different from Rummel's
life sentence with the prospect of parole because South Dakota
has rejected rehabilitation as a goal of the criminal justice
system. The Court of Appeals examined the nature of Helm's of-
fenses, the nature of his sentence, and the sentence he could
have received in other States for the same offense. It conclud-
ed, on the basis of this examination, that Helm's sentence was
"grossly disproportionate to the nature of the offense." 684
F.24, at 587. It therefore directed the District Court to issue

the writ unless the State resentenced Helm. Ibid.
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Recognizing-In view of the important Eighth Amendment

question presented tn~-by this case, we granted certiorari. 459

U.5., (1982). We now affirm.

IT
The Eighth Amendment declares: "Excessive bail shall not
be requlred, nor excesslve fines imposed, nor cruel and unusual
punishments inflicted." The final clause prohibits not only bar-
baric punishments, but also sentences that are disproportionate

to the crime committed.

A
The principle that a punishment should be proportionate
to the crime is deeply rooted and frequently repeated in common-~
law jurisprudence.ﬁ In 1215+ fer-exampley-three chapters of Mag-
na Carta were devoted to the rule that "amercements”? may not be

10

excessive, And the principle was repeated and extended in the

EThe—pfineip}e—iu—by—nu—meana-a!iginui—tu—!he—eemmen-iaﬂr——it
was - a-recognized - timieakion —on-punishments - in-bibiical - eimess
Bep-Eredus—-21+23-25+-hevitiena—24+19-28+—Bapteronemy—-19+105y—23+

9an amercement was similar to a modern-day fine, It was the
most common criminal sanction in thirteenth century England. See
2 F. Pollock & F. Maitland, The History of English Law 513-515
(2d ed, 1909).

IDCh&pter 20 declared that "[a] freeman shall not be amerced
for a small fault, but after the manner of the fault; and for a
great crime according to the heinousness of it." See 1 5.D. Cod-
ified Laws, p. 4 (1978) (translation of Magna Carta). According
to Maitland, "there was no clause in Magna Carta more grateful to
the mass of the people ,...." F. Maitland, Pleas of the Crown for
the County of Gloucester xxxiv (1884). Chapter 21 granted the

Footnote continued on next page.
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First Statute of Westminster, 3 Edw. I, ch. 6 (1275). These were
not hollow guarantees, for the royal courts relied on them to
invalidate disproportionate punishments. See, e.g., Le Gras v.

Bailiff of Bishop of Winchester, Y.B. Mich. 10 Edw. II, pl. 4

(C.P. 1316), reprinted in 52 Selden Society 3 (1934). When pris-
on sentences became the normal criminal sanctions, the common law
recognized that these, too, must be proportional. See, B.9.,
Hodges v, Humkin, 2 Bulst, 139, 140, 80 Eng. Rep. 1015, 1016
(K.B. 1615) (Croke, J.) {"imprisonment ought always to be accord-
ing to the quality of the offence").

The English Bill of Rights repeated the principle of
proportionality in language that was later adopted in the Eighth
Amendment: "excessive Baile ought not to be required nor exces-
sive Fines imposed nor c¢ruell and unusuall Punishments
inflicted." 1 W. & M., sess. 2, ch. 2 (1689). Although the pre=
cise scope of this provision is uncertain, it at least incorpo-
rated "the longstanding principle of English law that the punish-
ment ... should not be, by reason of its excessive length or se-
verity, greatly disproportionate to the offense charged."™ R.
Perry, Sources of Our Liberties 236 (1959); see 4 W. Blackstone,
Commentaries *16-19 (1769); see also id., at *16-17 (in condemn-
ing "punishments of unreasonable severity," uses "cruel" to mean
severe or excessive). Indeed, barely three months after the Bill

of Rights was adopted, the House of Lords declared that a "fine

same rights to the nobility, and chapter 22 granted the same
rights to the clergy.



third draft: Solem v. Helm, No. B2-492 page 9.
(marked to show changes from second draft)

of thirty thousand pounds, imposed by the court of King's Bench
upon the earl of Devon, was excessive and exorbitant, against
magna charta, the common right of the subject, and against the
law of the land." Earl of Devon's Case, 11 State Trials 133, 136
(1689).

When the Framers of the Eighth Amendment adopted the
language of the English Bill of Rights,ll they also adopted the
English principle of proportionality. The people were guaranteed
the rights they had possessed as English subjects--including the

right to be free from excessive punishments.

The constitutional principle of proportionality has been

12

recognized explicitly in this Court for almost a century. In

the leading case of Weems v. United States, 217 U.5. 349 (1910),

the defendant had been convicted of falsifying a public document

and sentenced to 15 years of "cadena temporal,” a form of impris-

llphis language had earlier been incorporated in the Virginia
Declaration of Rights, Art. I, §9, Aeeddireel 4, c?m’,é'zﬁd-d.m

lzIn O'Neil v. Vermont, 144 U.S. 323 (1892), the defendant had
been convicted of 307 counts of "selling intoxicating liquor
without authority," and sentenced to a term of over 54 years.
The majority did not reach O'Neil's contention that this sentence
was unconstitutional, for he did not include the point in his
assignment of errors or in his brief. Id., at 331. Furthermore,
the majority noted that the Eighth Amendment "does not apply to
the States." Id., at 332, Accordingly the Court dismissed the
writ of error for want of a federal question. Id., at 336-337.
The dissent, however, reached the Eighth Amendment question, ob-
gerving that it "is directed ... against all punishments which by
their excessive length or severlty are greatly disproportioned to
the offences charged." 1Id., at 339-340 (Field, J., dissenting).
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onment that included hard labor in chains and permanent civil
disabilities. The Court noted "that it is a precept of justice
that punishment for crime should be graduated and proportioned to
offense,"” id., at 367, and held that the sentence viclated the
Eighth Amendment. The Court endorsed the principle of propor-
tionality as a constitutional standard, see, e.g., id., at 372~
373, and determined that the sentence before it was "cruel in its
excess of imprisonment," id., at 377.

The Court next applied the principle to invalidate a

griminal sentence in Robinson v. California, 370 U.5. 660

(1952].13 4 90-day sentence was found to be excessive for the
crime of being "addicted to the use of narcotics.™ The Court
explained that "imprisonment for ninety days 1s not, in the ab-
stract, a punishment which 1s either cruel or unusual." I4., at
667. Thus there was no question of an inherently barbaric pun-
fshment. "But the guestion cannot be considered in the abstract.
Even one day in prison would be a cruel and unusual punishment
for the 'crime' of having a common cold." Ibid.

Most recently, the Court has applied the principle of
proportionality to hold capital punishment excessive in certain
circumstances, Enmund v. Florida, 458 U.S. ___ (1982) (death
penalty excessive for felony murder when defendant did not take

life, attempt to take life, or intend te-eake-that a life be tak-

13Members of the Court continued to recognize the principle of
proportionality in the meantime, See, e.g., Trop v, Dulles, 356
U.5. 86, 100 (1958) (plurality opinion); 1d., at 111 (BRENNAN,
J., concurring)y id., at 125-126 {Frankfurter, J., dissenting).
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en or that lethal force be used); Coker v. Georgia, 433 U.5. 584,

592 (1977) (plurality opinion) ("sentence of death is grossly
disproportionate and excessive punishment for the crime of
rape”); id., at 601 (POWELL, J., concurring in the judgment in
part and dissenting in part) ("ordinarily death is dispropeortion-
ate punishment for the crime of raping an adult woman"). And the
Court has continued to recognize that the Eighth Amendment pro-
scribes grossly disproportionate punishments, even when it has

not been necessary to rely on the proscription. 5See, e.qg., Hutto

v, Finney, 437 U.5. 678, 685 (1978); Ingraham v. Wright, 430 U.S.
651, 667 (1%77); Gregg v. Georgia, 428 vU.S. 153, 171-172 (1976)

{opinion of Stewart, POWELL, and STEVENS, JJ.); cf. Hutto v. Da-

vis, 454 0.58. 370, 374, and n. 3 (1982) (per curiam) (recognizing

that some prison sentences may be constltutionally disproportion-

ate); Rummel v. Estelle, 445 U.S5., at 274, n. 11 (same).

C
There is no basis for the State's assertion that the

general principle of proportionality does not apply to felony

14

prison sentences. The constitutional language itself suggests

l4pccording to Rummel v. Estelle, 445 U.S. 263 (1980), "one
could arque without fear of contradiction by any decision of this
Court that for crimes concededly classified and classifiable as
felonies ... the length of sentence actually imposed is purely a
matter of legislative prerogative." 1d., at 274 (emphasis
added). The Court did not adopt the standard proposed, but mere-
ly recognized that the argument was pcssiblet.

To the extent that the State seeke—to makqﬁthis argument here,
we it. ;

Mdf‘murm‘-&-u.-
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no exception for imprisonment. We have recognized that the
Eighth Amendment imposes "parallel limitations™ on bail, fines,

and other punishments, Ingraham v. Wright, 430 U.S5., at 664, and

the text is explicit that bail and fines may not be excessive.
It would be anomalous indeed 1f the lesser punishment of a fine
and the greater punishment of death were both subject to propor-
tionality analysis, but the intermediate punishment of imprison-
ment were not. There is also no historical support for such an
exception. The common-law principle incorporated into the Eighth

Amendment clearly applied to prison terms. See Hodges v. Humkin,

supra. And our prior cases have recognized explicitly that pris-
on sentences are subject to proportionality analysis. 5See, e.g..,
Weems, 217 U.S., at 377; cf. Hutte v. Finney, 437 U.S5., at 685
("Confinement in a prison ... is a form of punishment subject to
scrutiny under Eighth Amendment standards").

When we have applied the proportionality principle in
capital cases, we have drawn no distinction with imprisonment.

See Gregg v. Georgia, 428 U.S., at 176 (opinion of Stewart, POW-

ELL, and STEVENS, JJ.). It is true that the "penalty of death
differs from all other forms of criminal punishment, not in de-

gree but in kind." Furman v. Georgia, 408 U.S. 238, 306 (1972)

MAW

“2AFT o ol W LY .l = - Ll b LIS 1] = = - - -

;.L?u :I

The class E "crimes conceﬂe- y clas_Tflea and classifiable as
felonies" is of little assistance as an Eighth Amendment stand-
ard. Since Pthe definition of a felony is invarlably based o
its legal consequences,r- Bse e, £.9., 18 U.S.C. §1l(1),»- 2th
effect of this standardhwuul bsurd: when a State concede
may punish a crime by imprisnnment for a2 year, it could punis
the crime by life imprisonment without possibility of parole.

%'M¢Mﬁﬁﬁk% M«-W’e“m_*__fm’—
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(Stewart, J., concurring). As a result, "our decisions [in] cap-
ital cases are of limited assistance in deciding the constitu-
tionality of the punishment" in a noncapital case. Rummel V.
Estelle, 445 U.S5., at 272. All this means, however, is that,

"[o]utside the context of capital punishment, successful chal-

lenges to the proportionality of particular sentences [will be]
exceedingly rare,"l? ibid. (emphasis added); see Hutto v. Davis,
454 U.5., at 374. It does not mean that proportionality analysis
is entirely inapplicable in noncapital cases.

In sum, we hold that a criminal sentence must be propor-

tionate to the crime for which the defendant has been convicted.

A}#a"mahLiL’Gﬁ—*heﬁF?T“ih0*QfﬂfﬁT’1*4fTﬂﬁEﬂtEﬂEE*fEFEﬂhjEEt”fﬁfgﬂ_ﬁ

e g
M—ﬂwﬂﬂﬂm%s. Reviewing cour sfﬂshculd

At @ _
grant censideralde deference to the broad authority that legisla-
tures possess in determining the types and limits of punishments
for crimes, as well as to the discretion that trial courts pos-

gess in sentencing convicted criminals.if:—?hua**n—maut-eaaea-*t

151h Enmund, for example, the Court found the death penalty to
be excessive fﬂr felony murder in the circumstances of that case.
But clearly no sentence short of death would be unconstitutional
for Enmund's crime.

our ad ttle d cu ln_determining at seven concurren

ve-year Cterms and 00U [ine was not an uncons] onal
Ezjf" sentence rOr Seven counEs Of mall fraud. We anticipate EE T 1n /
the vast majOrity Of cases, reviewin ccuEEs could ETEPGSE af a 4
Lo urEinnafiE c&aim in similar fa EE
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will-not-reguire-—extended-analysis-to-determine—that-n-senkence

ig-npokt-conskitubionaliy-disprepereionaker—-feey-—esgry-Baddesa-y5

Bnited-Ghatesy -240 -Hrbr-3937-304-41916)~-t0even—concurrent-£five—

year-perma-and-F7,000 -fine-fopr-asayven-counka-af-mati-Erandy+ But
no penalty is per se constitutional. As the Court noted in Rob-

inson v. California, 370 U.S., at 667, a single day in prison may

be unconstitutional in some circumstances.

ITII

A
In reviewing sentences under the Eighth Amendment,
courts should be guided by objective factors that our cases have
recugnizedtil First, we look to the gravity of the offense and
the harshness of the penalty. In Enmund, for example, the Court
examined the circumstances of the defendant's crime in great de-
tail. 458 U.S8., at - ., 1In Coker the Court considered the
seriousness of the c¢rime of rape, and compared it to other
crimes, 8uch as murder, 433 U.5., at 597~-598 (plurality
opinion); id., at 603 (POWELL, J., concurring in the judgment in
part and dissenting in part}. In Robinson the emphasis was

placed on the nature of the "crime."™ 370 U.S., at 666-667. And

no one factor will

nheren nacture or our edera SYstem anad g needd Qr 1Nal=—

The %

viduallze sen Enﬂlﬂﬂ eclslons resu 1n a wide ranﬂe [=] cons -
utliona sSencences. o S5 ﬂg @ criterion can encl z whern a sen-
ence 8§ S50 rosg IEPIDPGI lonace a i VioldaLes =] lﬂ
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in Weems, the Court's opinion commented in two separate places on
the pettiness of the offense. 217 u.s., at 363 and 365. Of
course, a court must consider the severity of the penalty in de-

ciding whether it is disproportionate. See, e.g., Coker, 433

U.S., at 598 (plurality opinion); Weems, 217 U.S5., at 366-367.

Second, it may be helpful to compare the sentences im=-
posed on other criminals In the same jurisdiction. 1If more seri-
ous crimes are subject to the same penalty, or to less serious
penalties, that is some indication that the punishment at issue
may be excessive., Thus in Enmund the Court noted that all of the
other felony murderers on death row in Florida were more culpable
than the petitioner there. 458 U.5., at __ . The Weems Court
identified an impressive list of more serious crimes that were
subject to less serious penalties. 217 U.S., a2t 380-381.

Third, courts may find it useful to compare the sen-
tences imposed for commission of the same crime in other juris-
dictions. In Enmund the Court conducted an extensive review of
capital punishment statutes and determined that "only about a
third of American Jjurisdictions would ever permit a defendant
[such as Enmund] to be sentenced to die." 458 U.S., at ___ .
Even in those djurisdictions, however, the death penalty was al-
most never imposed under similar c¢ircumstances. 1Id., at .
The Court's review of foreign law also supported its conclusion.
1d., at __ , n. 22. The analysis in Coker was essentially the
same. 433 U.S., at 593-597. And in Weems the Court relied on

the fact that, under federal law, a similar crime was punishable

by only two year's imprisonment and a fine. 217 U.S., at 380.
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Cf. Trop v. Dulles, 356 U.S., 86, 102-103 (1958) (plurality opin-
ion).

In sum, a court's proportionality analysis under the
Eighth Amendment should be guided by objective criteria, includ-
ing (1) the gravity of the offense and the harshness of the pen-
alty; (ii) the sentences imposed on other criminals in the same
jurisdiction; and (iii) the sentences imposed for commission of

the same crime in other jurisdictions.

B

Application of these factors assumes that courts are
competent to judge the gravity of an cffense, at least on a rela-
tive scale. 1In a broad sense this assumption is justified, and
courts traditionally have made these judgments--just as legisla-
tures must make them in the first instance. Comparisons can be
made in light of the harm caused or threatened to the wvictim or
society, and the culpability of the offender, Thus in Enmund the
Court determined that the petitioner's conduct was not so serious
as his accomplices' conduct. 1Indeed, there are widely shared
views as to the relative seriousness of crimes. See Rossl,
Waite, Bose & Berk, The Seriousness of Crimes: Normative Struc-
ture and Individual Differences, 39 Am. Soc. Rev, 224, 237
{1574). For example, as the criminal laws make clear, nonviolent
crimes are less serlous than crimes marked by violence or the

threat of violence. Cf. Tr. of Oral Arg. 16 (State recognizes
A
at laws%%o%eg% people dﬁgg::#pruperty].

s o1
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r ]

There are other widely hﬂ%§~principles that courts may

jsiapply in measuring the harm caused or threatened to the victim or
society. The absolute magnitude of the crime may be relevant.

; Stealing a million dollars is viewed as more serious than steal-
j ing a hundred dollars--z polnt recognized in statutes distin-

guishing petty theft from grand theft. See, e.g., S.D. Codified

, Laws §22-30A-17 (Supp. 1982). Gtherﬂthings~he+nq~aq&a47~mﬂrﬂerjar_h
T§ ing—*HB—Flﬂp1&#*l-Hﬂii*iQffﬂuE—thEH”mu!deiéﬁg—ﬁn&v——ilﬂ—ﬁ§=ig+1}__
{

p:—i&&fft_—E;;—-’f—-

\i would dispute that a lesser included offense should not be pun-

ished more severely than the greater offense., Thus a court is
justified in viewing assault with intent to murder as more seri-
ous than simple asgault. See Roberts v. Collins, 544 F.2d 168,
169-170 (CA4 1976) (per curiam), cert. denied, 430 U.S5. 973

(1977), Cf. Dembowski v, State, 251 Ind. 250, 252, 240 N.E.2d

815, 817 (1968) (armed robbery more serious than robbery); Cannon
v, Gladden, 203 Or. 629, 632, 281 P.2d 233, 235 (1955) (rape more
serious than assault with intent to commit rape). It is also
widely recognized that attempts are less serious than completed
crimes. See, e.9., 5.D. Codified Laws §22-4-1 (1979); 4 Black-
stone *15. Similarly, an accessory after the fact should not be
subject to a higher penalty than the principal. ©See, e.9., 18
U.5:C. §3.

Turning to the culpabillty of the offender, there are
again clear distinctions that courts may recognize and apply. In
Enmund the Court looked at the petitioner's lack of intent to

kill t’iiﬂ determineing that he was less culpable than his accom=-
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plices. 458 U.S8., at ___ . Most would agree that negligent con-
duct is less serious than intentional conduct. South Dakota, for
example, ranks criminal acts in ascending order of seriousness as
follows: negligent acts, reckless acts, knowing acts, intentional
acts, and malicious acts. 5.D. Codified Laws §22-1-2(1) (E)
(Supp. 1982). A court is also entitled to look at a defendant's
motive in committing a crime. As-Biaeckstene-sbaservedy-Lehafey-in
case-of-hungepy-ins-far-more-worthy-of-compassieny-echan-when-com-
miktted-ehrough-avariser-or—te-suppiy-one-in-luxurious-—cexeesaeg L

4-Biachsbone-215s~afyr~Ein-re -Fonay-16-Eatr34-9105y-515 -P-24-316073

41574} - tEurninshing ~heroin~to -felleow~addiect-going-through-wikth-

deawal-nok-5o-pferious -aa -sale —-for-prefik}r--Gimitariyy-Thus a
dﬁiq- -

murderﬂru-mcre serious when Ltzii committed pursuant to a con-

tract. See, e.g., Mass, Gen. Laws Ann., ch. 279, §69(a) (5) (West

Supp. 1982); cf. 4 Blackstone *15; In re Foss, 10 Cal.3d 910, 519

P.2d 1073 (1974) .

This list i3 by no means exhaustive. It simply illus-

trates that there are generally accepted criteria for comparing
the severity of different crimes on a broad scale, despite the
difficulties courts face in attempting to draw distinctions be-

tween similar crimes.

C
Application of the factors that we identify also assumes
that courts are able to compare different sentences. This as-~
sumption, too, is justified. The easiest comparison, of course,

is between capital punishment and noncapital punishments, for the
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death penalty is different from other punishments in kind rather

18

than degree. For sentences of imprisonment, the problem is not

so much one of ordering, but one o¢of line-drawing. It is clear
that a 25-«year sentence generally is more severe than a 15-year
za:enlte.-nr;te.-J.]'9 but in most cases it would be
cide Hzizzét.the former violates the Eighth Amendment while the
latter does not. Decisions of this kind, although troubling, are
not unigue to this area. The courts are constantly called upon
to draw similar lines in a variety of contexts.

The Sixth Amendment right to a jury trial is an example.
In Williams v. Florida, 399 U.S. 78 (1970), the Court upheld a

criminal conviction returned by a unanimous 6-member jury, and in

Apodaca v. Oregon, 406 U.S. 404 (1972), we upheld a conviction

returned by ten members of a 12-member jury. 1In Ballew v. Geor-

gia, 435 vU.s. 223 (1978), however, we reversed a conviction re=-
turned by a unanimous 5-member jury. JUSTICE BLACEMUN "readily
admit[ted] that we d[id] not pretend to discern a clear line be=-
tween six members and five." 1Id., at 239 {opinion of BLACKMUN,
J.). He nevertheless found a difference between them of "consti-
tutional significance." 1Ibid.; cf. id., at 245-246 (POWELL, J.,
concurring in the judgment). And the following Term, in Burch v.

Louisiana, 441 U.5. 130 (1979), we reversed a convictlon returned

18ohere is also a clear line between sentences of imprisonment
and sentences involving no deprivation of 1liberty. See
Argersinger v. Hamlin, 407 U.5. 25 (1972)}.

19

The possibility of parole may complicate the comparison,
depending upon the time and conditions of its availability.
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by five members of a 6-member jury:

"[Wle do not pretend the ability to discern a priori a
bright line below which the number of jurors partici-
pating in the trial or in the verdict would not permit
the jury to function in the manner reguired by our pri-
or cagses. But ... it is inevitable that lines must be
drawn somewhere if the subgtance of the Jjury trial
right 1is to be preserved."” 1Id., at 137 (citations
omitted).

Another Sixth Amendment case illustrates the line-
drawing function of the judiciary, and offers guidance on the

method by which some lines may be drawn. In Baldwin v. New York,

399 U.5. 66 (l970), the Court determined that a defendant has a
right to a jury ¢trial "where imprisonment £for more than six
months is authorized." I1d., at 69 (plurality opinion). In
choosing the 6-month standard, the plurality relied almost exclu-
sively on the fact that only New York City denied the right to a
jury trial for an offense punishable by more than six months. As
JUSTICE WHITE explained:

"This near-uniform judgment of the Nation furnishes us

with the only objective criterion by which a line could

ever be drawn--on the basis of the possible penalty

alone--between offenses that are and that are not re-

garded as ‘'serious' for purposes of trial by dJury."

Id., at 72-73.
In short, Baldwin clearly demonstrates that a court properly may
distinguish one sentence of imprisonment from another, It also
supports our holding that courts d,lock to the practices in

other jurisdictions in deciding where lines between sentences

should be drawn.
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Iv
It remains to apply the analytical framework established
by our prior decisions to the case before us. We flrst consider
the relevant criteria, viewing Helm's sentence as life imprison-
ment without possibility of parole. We then consider the State's
argument that the possibility of commutation ig sufficient to

save an otherwise unconstitutional sentence.

A
Helm's crime was "one of the most passive felonies a
person could commit." State v. Helm, 287 N.W.2d, at 501 (Hender-
son, J., dissenting). It involved neither violence nor threat of
violence to any person. The $100 face value of Helm's "no ac-
count®™ check was not trivial, but neither was it a large amount.
One hundred dollars was less than half the amount South Dakota

20

required for a feloniocus theft. It is easy to see why such a

crime is viewed by society as among the less serious offenses,

See Rossi et al., 39 Am. Soc, Rev., at 229.

M;

201f Helm had been convicted simply of t#king $100 from a cash
reglster, S5.D. Codified Laws §22-30A-1 [(1979), or defrauding
someone of $100, §22-30A-3, or obtaining $100 through extortion,
§22-30A-4(1), or blackmail, §22-30A-4(3), pr using a false credit
card to cobtain $100, §22-30A-8.1, or embezkzling $100, §22-30A-10,
he would not be in prison today. All df these offenses would
have been petty theft, a misdemeanor, §22-30A-17 (amended 1982).
Similarly, if Helm had written a $100 chekk against Iinsufficient
funds, rather than a nonexistent account, he would have been
guilty of a misdemeanor. §822-41-1. nder South Dakota law
there is no distinction between writing a "no account" check for

a large sum and writing a "no account" check for a small sum.
522‘41-1121
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Helm, of course, was not charged simply with uttering a
"no account" check, but also with being an habitual offender. 2l
And a State is justified in punishing a recidivist more severely
than it punishes a first offender. Helm's status, however, can-
not be considered in the abstract. His prior offenses, although
classified as felonies, were all relatively minor.22 A1l were
nonviolent and none was a crime against a person. As the State
conceded at oral argument, the three third-degree burglary con-
victions could have been the result of stealing three loaves of
bread. Tr. of Oral Arg. 16. There was also no minimum amount in
the statute against obtaining money under false pretenses., BSee

n. 2, supra. Helm's "grand larceny" may have been no more than

the theft of a chicken. See n. 3, supra.

———

7
ost serious crime was a felony case of driving while intoxicat-

its face, Helm's

ed, but he served barely nine months for that offense, Tr. of

Such a short sentence

al Arg. 17. suggests that the particu

B e =, (S REE =

X

2lye must focus on the principal felony--the felony that trig-
gers the life sentence--since Helm already has paid)|the penalty
for each of his prior offenses. But we recognize,that Helm's
prior convictions are relevant to the sentencing decision.

22Helm, who was 36 years old when he was sentenced, is not a
professional criminal. The record indicates an addiction to al-
cohol, and a consequent difficulty in holding a job. His record
involves no instance of violence of any kind. Incarcerating him
for life without possibility of parole is unlikely to advance anmy
ef-the goals of our criminal justice system in any substantial
way. Neither Helm nor the State will have any incentive to pur-
uﬂ’ susaclearly needed treatment for his alcohol problem.

The sentence was well below that authorized for even the
least serious felony In South Dakota. See note 6, supra. It was
also shorter than the sentences Helm served for other miner
crimes, See Tr. of Oral Arg. 14.

#%_iix;‘?\f\;
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Helm's present sentence is life imprisonment without

possibility of zmu:t::vl-.ﬂ:.:M Barring executive clemency, see infra,

= - B  Helm will spend the rest of his life in the state peni-
I;] r tentiary. This sentence is far more severe than the life sen-

tence we considered in Rummel v. Estelle. Rummel was likely to

W have been eligible for parole within 12 years of his initial con-
"’,.Pf}nement,z'j a fact on which the Court relied heavily. See 445

4

ﬁr/’ U.5., at 280-281. Helm's =sentence is more severe Jthan any other
L |

sentence the State could have imposed on any criminal for any

RN

-‘;:9_ crime. See note 6, supra. Only capital punishment, a penalty Je-
/w' not authorized in South Dakota when Helm was sentenced, exceeds ‘,7""""':
M it. adrosd
¢ Fafee,
Mﬂ"‘ We next consider the sentences that could be imposed onw

i

%r' other criminals in the same jurisdictiord. When Helm was sen-

{

¥

,J/ tenced, a South Dakota court was required to impose a life sen-

A,
w tence for murder, S.D. Codified Laws §22-16-12 (1979) (amended

M 1980), and was authorized to impose a life sentence for treason,

48]

Wp §22-8-1, first degree manslaughter, §22-16-15, first degree ar-

L;';:;j’ Z‘We raise no question as to the general validity of sentences

without possibility of parole. The only issue before us |is

'1”4 whether, in the ecircumstances of this case and in light of the
L{D constitutional principle of proporticonality, the sentence imposed
,,J‘J on this petitioner violates the Eighth Amendment.

U

25ye note that Rummel was, In fact, released within eight
a“"ﬂ() months of the Court's decision in his case, See L.,A, Times, Nov.
- 16, 1980, p. 1, col. 3.

%‘ C‘.' sl Al -—y"—‘-f..(..gd‘.g,‘..; f }’l‘-: & /f’?, i | |
/e e upftwr el so P4 y
Cos iy 7/ :
SE Lt o r
e o]
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son, §22-33-1, and kidnapping, S.D, Comp. Laws Ann. §22-19-1
Ilﬂﬁ? ed.; Supp. 1978} (amended 1979) y-and-£irsk-degree—-arseny

22-33~-%., No other crime was punishable so severely on the first

of fense. Attempted murder, S.D. Codified Laws §22-4-1(5)_(1979),

placing an exploszsive device on an aircraft, §22-14A-5, and first
degree rape, §22-22-1 (amended 1980 and 1982), were only Class 2
felonies. Aggravated riot, §22-10-5, was only a Class 3 felony.
Distribution of heroin, §§22-42-2 (amended 1982), 34-20B-13(7)
{(1977), and aggravated assault, §22-18-1.1 (amended 1980 and
198l1), were only Class 4 felonies.
Helm's habitual offender status complicates our analy-
sis, but relevant comparisons are still possible. Under §22-7-7,
the penalty for a second or third felony is increased by one
class. Thus a life sentence was mandatory when a second or third
conviction was for treason, first degree manslaughter, kidnap-
ping, or first degree arson, and a life sentence would have been
authorized when a second or third conviction was for such crimes
as attempted murder, placing an explosive device on an alrcraft,
or first degree rape. Finally, §22-7-8, under which Helm was
sentenced, authorized life imprisonment after three prior convic-
tions, regardless of the crimes.
| o In sum, there were a handful of crimes that were neces-
'sarily punished by life imprisonment: murder; and treason, first
degree manslaughter, kidnapping, or first degree arson on a sec-
ond or third offense. There was a larger group for which 1life
imprisonment was authorized in the discretion of the sentencing

judge, including: treason, first degree manslaughter, kidnapping,
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or first degree arson; attempted murder, placing an explosive
device on an alrcraft, or first degree rape on a second or third
offense; and any felony after three prior offenses. Finally,
there was a large group of very serious offenses for which life
imprisonment was not authorized, including a third offense of
heroin dealing or aggravated assault.

in —any - rakional —-syskemy - eCr iminals committing any of
these offenses Drainarilx would be thought more deserving of pun-
ishment than one uttering a "no account"™ check--even when the
bad-check writer had already committed six minor felonies. Fur-
thermore, there is no indication in the record that any habitual
offender other than Helm has ever been given the maximum sen gH e
on the basis of comparable crimes. It is more likely that the
possibility of life imprisonment under §22-7-8 generally is re=-
served for criminals such as fourth-time heroin dealers, while

habitual bad-check writers receive more lenient treatment.26 We

ean-onty-esenctude—-ehae-In any event, Helm has been treated in the

same manner as, or more severely than, criminals who have commit-

ted far more serious crimes,.

26phe State contends that §22-7-8 is more lenient than the
Texas habitual offender statute in Rummel, for life imprisonment
under §22-7-8B is discretionary rather than mandatory. Brief for
Petitioner 22, Helm, however, has challenged only his own sen-
tence, No one suggests that §22-7-8 may not be applied constitu-
tionally to fourth-time hercin dealers or other violent crimi-
nals. Thus we do not question the legislature's judgment. Un-
like in Rummel, a lesser sentence here could have been entirely
consistent with both the statute and the Eighth Amendment. See
Mote, Disproportionality in Sentences of Imprisonment, 79 Colum.
L. Rev. 1119, 1160 (1979).
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Finally, we compare the sentences imposed for commission
of the same crime in other jurisdictions. The Court of Appeals
found that "Helm could have received a life sentence without pa-
role for his offense in only one other state, Nevada," 684 F.24,
at 586, and we have no reason to doubt EGBTEEEE_Finding. See Tr.
of Oral Arg. 21. At the very least, therefore, it is clear that
Helm could not have received such a severe sentence in 48 of the
50 States. But even under Nevada law, a life gentence without
possibility of parole is merely authorized in these g¢ircum-
stances. See HNev. Rev. Stat. §207.010(2) (198l). We are not
advised that any defendant such as Helm, whose prior offenses
were so minor, actually has received the maximum penalty in Neva-

27

da. It appears that Helm was treated more severely than he

would have been in any other State.

B
The BState argques that the present casge {s essentially

the same as Rummel v. Estelle, for the possibllity of parole in

27ynder Nev+-Revz-Gtak:-§207.010(2), a Nevada court is author-
ized to impose a sentence of "imprisonmeént 1n the state prison
for life with or without possibility of parole. If the penalty
fixed by the court is life imprisonment with the possibility of
parole, eligibility for parole begins when a minimum of 10 years
has been served." It appears that most sentences imposed under
§207.010(2) permit parole, even when the prior crimes are far
more serious than Helm's. See, e.g., Rugling v. State, 96 Nev.
778, 617 P.2d 1302 {1980) (possession of a firearm by an ex-
felon, two instances of driving an automohile without the owner's
consent, four first degree burglaries, two sales of marijuana,
two sales of a restricted dangerous drug, one sale of hercin, cne
escape from state prison, and one second degree burglary).
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that case is matched by the possibility of executive c¢lemency
here, The State reasons that the Governor could commute Helm's
sentence to a term of years. We conclude, however, that the
South Dakota commutation system is fundamentally different from
the parole system that was before us In Rummel.

As a matter of law, parole and commutation are different
concepts, despite some surface similarities. Parole is a regular
part of the rehabilitative process. Assuming good behavior, it
is the normal expectation in the vast majority of cases. The law
generally specifies when a prisoner will be eligible to be con-
sidered for parole, and details the standards and procedures ap-

plicable at that time. BSee, e.q., Greenholz v. Nebraska Penal

Inmates, 442 U.S. 1 (1979) (detailing Nebraska parole
procedures); Morrissey v. Brewer, 408 U.S. 471, 477 (1972) ("the
practice of releasing prisoners on parole before the end of their
gsentences has become an integral part of the penological
system™). Thus it is possible to predict, at least to some ex-
tent, when parole might be granted. Commutation, on the other
hand, 1s an ad hoc exercise of executive clemency. A Governor
may commute a sentence at any time for any reason without refer-

ence to any standards. ©See, e.g9., Connecticut Board of Pardons

v. Dumschat, 452 U.5. 458 (l1981).

We explicitly have recognized the distinction between

28

parole and commutation in our prior cases, Writing on behalf

23In Rummel itself the Court implicitly recognized that the
possibiIity of commutation is not equivalent to the possibility
Footnote continued on next page.
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of the Morrissey Court, for example, CHIEF JUSTICE BURGER con-
trasted the two possibilities: "Rather than being an ad hoc exer-
cise of clemency, parole is an established wariation on imprison-
ment of convicted ecriminals." 408 U.5., at 477. 1In Dumschat,
THE CHIEF JUSTICE similarly explained that "there Is a wvast 4if-
ference between a denizl of parole ... and a state's refusal to
commute a lawful sentence." 452 U.S., at 466.

The Texas and South Dakota systems in particular are
very different. In Rummel, the Court did not rely simply on the
existence of some system of parole. Rather it looked to the pro-~
visions of the system presented, including the fact that Texas
had "a relatively liberal policy of granting 'good time' credits
to its prisoners, a2 policy that historically has allowed a pris-
oner serving a2 life sentence to become eligible for parole in as
little as 12 years." 445 (U.5., at 280. A Texas prisoner became
eligible for parole when hig calendar time served plus "good con-
duct" time equaled one-third of the maximum sentence imposed or
20 years, whichever is less. Tex, Code Crim. Prec. Ann., Art,

42.12, §15(b) (Vernon 1979)., An entering prisoner earned 20 days

of parole. The Court carefully "distinguish[ed] Rummel from a
person sentenced under a recidivist statute like [Miss. Code Ann.
§99-19-83 (Supp. 1979)), which provides for a sentence of life
without parole."™ 445 U.S,, at 28l1. But the Mississippi Consti-
tution empowers the Governor to grant pardons in "all criminal
and penal cases, excepting those of treason and impeachment."”
Art. 5, §124, The Mississippi Supreme Court has long recognized
that the power to pardon includes the power to commute a
convict's sentence. See Whittington v. Stevens, 221 Miss. 598,
603-604, 73 So,2d 137, 139=T20 Ef§53}.--TEe-Rumme}-Eeuft-gnve—nu
weight-to-the-poasibiliby-af-exeenbive-alameneys
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good-time per 30 days served, Brief for Respondent in Rummel,
0.T. 1979, NWo. 78-6386, p. 16, and this could be increased to 30
days good-time per 30 days served, Tex. Rev. Civ. Stat. Ann.,
Art. 6181-1, §§2-3 (Vernon Supp. 1982). Thus Rummel could have
been eligible for parole in as few as 10 years, and could have
expected to become eligible, in the normal course of events, in
only 12 years.

In South Dakota commutation is more difficult to obtain
than parole. For example, the board of pardons and paroles is
authorized to make commutation recommendations to the Governor,
see n. 7, supra, but §24-13-4 provides that "no recommendation
for the commutation of ... a life sentence, or for a pardon ...,
shall be made by less than the unanimous vote of all members of
the board." 1In fact, no life sentence has been commuted in over

eight years, App. 29, while parole--where authorized--has been

granted regularly during that period, Tr. of Oral Arg. 8-9. Fur-
thermore, even if Helm's sentence were commuted, he merely would
be eligible to be considered for parole.29 Not only is there no
guarantee that he would be paroled, but the South Dakota parole
system is far more stringent than the one before us in Rummel.
Helm would have to serve three-fourths of his revised sentence
before he would be eligible for parole, §24-15-5, and the provi-

sion for good-time credits is far less generous, 524—5-1.3u

29The most recent commutation of a life sentence in South Da-
kota occurred in 1975, The record indicates, however, that the
prisoner in question has still not been paroled. App. 29.

Footnote(s) 30 will appear on following pages.
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The possibility of commutation is nothing more than a
hope for "an ad hoc exercise of clemency." It is little differ-
ent from the possibility of executive clemency that exists in
every case in which a defendant challenges his sentence under the
Eighth Amendment. Recognition of such a bare poszsibility would

make judiclal review under the Eighth Amendment meaningless.

v

The Constitution requires us to examine Helm's sentence
to determine if it is proportionate to his crime. Applying ob-
jective criteria, we find that Helm has received the penultimate
sentence for relatively minor criminal conduct. He has been
treated more harshly than other criminals in the State who have
committed more serious crimes. He has been treated more harshly
than he would have been in any other jurisdiction, with the pos-
sible exception of a single State. We conclude that his sentence
is significantly disproportionate to his crime, and is therefore
prohibited by the Eighth Amendment. The judgment of the Court of
Appeals is accordingly

Affirmed.

3ﬂAssume, for example, that In 1979 the Governor had commuted
Helm's kad-been-sentenced to a term o Vears ==- 8 approxi-
mate life expectancy).-#+n-3939+ Even if Helm were @ model pris-
oner, he would not have been eligible for parole until he had
served over 21 years==---Phis-ig-more than twice as-}eng-as-the
Rummel minimum. And this comparison 1is generous to South
Dakota's position., If Rumme)l had been sentenced to 40 years
rather than life, he could have been eligible for parole in less
than 7 years.
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JUSTICE POWELL delivered the opinion of the Court.

The issue presented is whether the Eighth Amendment
proscribes a life sentence without possibility of parole for a

seventh nonviolent felony.
I

By 1975 the State of South Dakota had convicted respond-
ent Jerry Helm of six nonviolent felonies. In 1964, 1966, and
1969 Helm was convicted of third-degree burglary.! In 1972

‘In 1969 third-degree burglary was defined in at least two sections of
the South Dakota eriminal code:

“A person breaking intc any dwelling house in the nighttime with intent
to commit a erime but under such circumstances as do not constitute bur-
glary in the first degree, is guilty of burglary in the third degree." B8.D.
Comp. Lawz Ann, §22-32-8 (1967) (repealed 1976},

“A person breaking or entering at any time any building within the curti-
lage of a dwelling house but not forming a part thereof, or any building or
part of eny building, booth, tent, railroad car, vessel, vehicle as defined in
§ 32-14-1, or any structure or erection in which any property is kept, with
intent to commit larceny or any felony, is guilty of burglary in the third
degree.,” S.D. Comp, Laws Ann. § 22-32-9 (1967) (repealed 1976).

In 19684 and 1966 the third-degree burglary definition was essentially the
same. See B.D. Code §13.3703 {1989 ed., supp. 1960} 1965 5.D. Laws,
ch. 82. Third-degree burglary was punishable by “imprisonment in the
state penitentiary for any term not exceeding fifteen years.,” 8.D. Comap.
Laws Ann. § 28-32-10 (1967} (previouzsly codified at 8.D. Code § 18.3705(3)
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he was convicted of obtaining money under false pretenses.’
In 1973 he was convicted of grand larceny.” And in 1975 he
was convieted of third-offense driving while intoxicated.*
The record contains no details about the circumstances of any
of these offenses, except that they were all nonviolent, none
was a crime against a person, and aleohol was a contributing
factor in each case,

In 1979 Helm was charged with uttering a “no account”
check for $100.* The only details we have of the crime are
those given by Helm to the state trial court:

{1939)) (repealed 1978).
*In 1972 the relevant statute provided:

“Every person who designedly, by color or aid of any false token or writ-
ing, or other false pretense, . . . obtains from any person any money or
property . . . is punishable by imprisonment in the state penitentiary not
exceeding three years or in a county jail not exceeding one year, or by a
fine not exceeding three times the value of the money or property so ob-
tained, or by both such fine and imprisonment.” 8.0, Comp. Laws Ann,
-§ 22414 (1967) (repealed 1976).

¥ In 1973 South Dakota defined “larceny” as “the taldng of personal prop-
erty accomplished by fraud or stealth and with intent to deprive another
thereof.” S.D. Comp. Laws Ann. §22-37-1 (1867) (repealed 1978).
Grand lareeny and petit larceny were distinguished as fallows:

“Grand larceny is larceny committed in any of the following cases:

(1) When the property taken ia of a value exceeding fifty dollars;

{2) When such property, although not of a value exceeding fifty dollars,
is taken from the person of another;

(3} When such property is livestock.

Larceny in other cases is petit larceny.” 8.D. Comyp. Laws Ann, §22-37-2
(1867) (repealed 1976).

Grand larceny was then punishable by “imprisonment in the atate peniten-
tiary not exceeding ten years or by imprisonment in the county jail not ex-
ceeding one year." B8.D. Comp. Laws Ann. §22-37-3 (1867) (repesaled
1876).

i A third offense of driving while under the influence of aleohol is a felony
in South Dakota. S.D. Codified Laws §32-23-4 (1976). See 1973 8.D.
Laws, ch. 196, § 7 (enacting version of § 82-28-4 in force in 1975).

“The governing statute provides, in relevant part:
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“‘l was working in Sioux Falls, and got my check that
day, was drinking and I ended up here in Rapid City
with more money than I had when 1 started. 1 knew I'd
done something I didn't know exactly what. If I would
have known this, I would have picked the check up. 1
was drinking and didn't remember, stopped several
places.'” State v. Helm, 287 N. W. 2d 497, 501 (8.D.
1980) (Henderson, J., dissenting) {(quoting Helm),

After offering this explanation, Helm pleaded guilty.

Ordinarily the maximum punishment for uttering a "no ac-
count” check would have been five years imprisonment in the
gtate penitentiary and a five thousand dollar fine. See 8.D.
Comp. Lawe Ann, §22-6-1(6) (1967 ed., supp. 1978) (now
codifled at 8.D. Codified Laws § 22-6-1(7) (Supp. 1982)). As
a result of his eriminal record, however, Helm was subject to
South Dakota’s recidivist statute:

“When a defendant has been convicted of at least three
prior convictions [sic] in addition to the principal felony,
the sentence for the principal felony shall be enhanced to
the sentence for a Class 1 felony.” 8.D. Codified Laws
§22-7-8 (1979) (amended 1981).

The maximum penalty for a “Class 1 felony” was life impris-
onment in the state penitentiary and a twenty-five thousand
dollar fine.®* 8.D. Comp. Laws Ann. §22-6-1(2) (1967 ed.,

""Any person who, for himself or as an agent or representative of another
for present consideration with intent to defraud, passes a check drawn on a
financial inetitution knowing at the time of such passing that he or his prin-
cipal does not have an aceount with such financial institution, is guilty of 2
Class § felony,” B.D. Codified Laws § 22-41-1.2 (1979),

*When Helm was sentenced in April 1878, South Dakota law clasaifled
felonies as follows:

“Except as otherwise provided by law, felonies are divided into the fol-
lowing seven classes which are distinguished from each other by the re-
spective maximum penalties hereinafter set forth which are authorized
upon convietion:
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supp. 1978) (now codified at 3.D. Codified Laws § 22-6-1(3)
(Supp. 1982)). Moreover, South Dakota law explicitly pro-
vides that parole is unavailable: “A person sentenced to life
imprisonment is not eligible for parole by the board of par-
dons and paroles.” B8.D. Codified Laws §24-15-4 (1979).
The Governor’ is authorized to pardon prisoners, or to com-
mute their sentences, 8.1. Const., Art. IV, § 3, but no other
relief from sentence is available even to a rehabilitated
prisoner,

Immediately after accepting Helm’s guilty plea, the South
Dakota Cirenit Court sentenced Helm to life imprisonment
under §22-7-8. The court explained:

“‘] think you certainly earned this sentence and certainly
proven that you're an habitual eriminal and the record

(1) Clasa A felony: life imprisonment in the state penitentiary. A lesser
sentence may not be given for a Clase A felony;

{2} Class 1 felony: life imprisonment in the state penitentiary. In addi-
tion, a fine of twenty-five thousand dollars may be imposed; !

{8) Clase 2 falony: twenty-five years imprisonment in the state peniten-
tiary. In addition, a fine of twenty-five thousand dollars may be imposed;

{4) Class 3 felony: fifteen years imprisonment in the state penitentiary.
In addition, & fine of fifteen thousand dollars may be imposed;

(5) Class 4 felony; ten years imprisonment in the state penitentiary. In
addition, a fine of ten thousand dollars may be imposed;

(6) Classa 5 felony: five years imprisonment in the state penitentiary. In
addition, a fine of five thousand dollars may be imposed; and

{7} Class 6 felony: two years imprisonment in the atate penitentiary or a
fine of twe thousand dollars, or both,

“Nothing in this section shall limit increased sentences for habitual erimi-

“Excapt in cases where punishment is preseribed by law, every offense
declared to be a felony and not otherwise classified is a Class 6 felony.”
8.D. Comp. Laws Arm. §22-8-1 (1967 ed., supp. 1978) (amended 1979 and
19807,

"The board of pardons and paroles is authorized to make recommenda-
tions to the Governgr, 8.D. Codified Laws § 24-14-1 (1978); § 24-14-5: 8.D.
Exeeutive Order 82-04 (Apr. 12, 1982}, but the Governor i= not bound by
the recommendation, § 24-14-5,
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would indicate that you're beyond rehabilitation and that
the only prudent thing to do is to lock you up for the rest
of your natural life, so you won't have further victims of
your crimes, just be coming back before Courts. You'll
have plenty of time to think this one over.'” State v.
Helm, 287 N, W, 2d, at 500 (Henderson, J,, dissenting)
(quoting 8.D. Circuit Court, Seventh Judicial Cirenit,
Pennington County (Parker, J.)).

The South Dakota Supreme Court, in a 8-2 decision, affirmed
the sentence despite Helm’s argument that it violated the
Eighth Amendment. State v. Helm, supra.

After Helm had served two years in the state penitentiary,
he requested the Governor to commute his sentence to &
fixed term of years. Such a commutation would have had
the effect of making Helm eligible to be considered for parole
when he had served three-fourths of his new sentence. See
8.D, Codifled Laws §24-15-5(3) (1979). The Governor de-
nied Helm’s request in May 1981. App. 26.

In November 1981, Helm sought habeas relief in the
United States District Court for the District of South Da-
kota. Helm argued, among other things, that his sentence
constituted cruel and unusual punishment under the Eighth
and Fourteenth Amendments. Although the District Court
recognized that the sentence was harsh, it concluded that this
Court’s recent decision in Rummel v. Estelle, 445 U. 8. 263
(1980), was dispositive. It therefore denied the writ.

The United States Court of Appeals for the Eighth Circuit
reversed. 684 F. 2d 582 (1982). The Court of Appeals
noted that Rummel v. Esfelle was distinguishable. Helm's
sentence of life without parole was qualitatively different
from Rummel's life sentence with the prospeet of parole be-
cause South Dakota has rejected rehabilitation as a goal of
the criminal justice system. The Court of Appeals examined
the nature of Helm’s offenses, the nature of his sentence, and
the sentence he could have received in other States for the



82482 OPINION
] SOLEM ». HELM

samne offense. It concluded, on the basis of this examination,
that Helm’s sentence was “grossly disproportionate to the na-
ture of the offense.” 684 F, 2d, at 587. It therefore di-
rected the District Court to issue the writ unless the State
resentenced Helm. [Féid.

In view of the important Eighth Amendment question pre-
sented by this case, we granted certiorari. 4568 U, 8, —
{1982). We now affirm.

II

The Eighth Amendment declares: “Excessive bail shall not
be required, nor excessive fines imposed, nor cruel and un-
usual punishments inflicted.” The final clause prohibits not
only barbaric punishments, but also sentences that are dis-
proportionate to the crime committed.

A

The principle that a punishment should be proportionate to
the crime is deeply rooted and frequently repeated in com-
mon-law jurisprudence. In 1215 three chapters of Magna
Carta were devoted to the rule that “amercements”* may not
be excessive.* And the principle was repeated and ex-
tended in the First Statute of Westminster, 3 Edw. I, ch. 6
(1275). These were not hollow guarantees, for the royal
courts relied on them to invalidate disproportionate punish-
ments. See, e. g., L¢ Gras v. Bailiff of Bishop of Winches-

"An amercement was similar to 8 modern-day fine. It was the moat

Petic ~

common criminal sanction in thirteenth century England. See £ F. Pol- j
lock & F. Maitland, The History of English Law 513-515 (2d ed. 180%), M
* Chapter 20 declared that “[a] freeman shall not be amerced for & small ‘ : i f i F B
fault, but after the manner of the fault; and for & great crime according to .
the heinousness of it.” See 18.D. Codified Laws, p. 4 (1978) (wranslation /g, Azema7
of Magna Carta). According to Maitland, “there wes no clause In Magna
Cartn more grateful to the mass of the people. , . ." F, Maitland, Pleas of Ctitestegac _
the Crown for the County of Gloucester xxxiv (1884). Chapter 21 granted /L (idee dugme. dots
the same rights to the nohility, and chapter 22 ted the same rights to
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ter, Y.B. Mich. 10 Edw. 1I, pl. 4 (C.P. 1316), reprinted in 52
Selden Society 3 (1934). When prison sentences became the
normal criminal sanctions, the common law recognized that
these, too, must be proportional. See, e. g., Hodges v.
Humkin, 2 Bulst. 139, 140, 80 Eng. Rep. 1015, 1016 (K.B.
1615) (Croke, J.) (“imprisonment ought always to be accord-
ing to the quality of the offence”™).

The English Bill of Rights repeated the prineciple of propor-
tionality in language that was later adopted in the Eighth
Amendment: “excessive Baile ought not to be required nor
excessive Fines imposed nor cruell and unusuall Punishments
inflicted.” 1W. & M., gess. 2, ch. 2 (1689). Although the
precise scope of this provision is uncertain, it at least incorpo-
rated “the longstanding principle of English law that the pun-
ishment . , . should not be, by reason of its excessive length
or severity, greatly disproportionate to the offense charged.”
R. Perry, Sources of Our Liberties 236 (1959); see 4 W,
Blackstone, Commentaries *16-19 (1769); see also id., at
*16-17 (in condemning “punishments of unreasonable sever-
ity,” uses “cruel” to mean severe or excessive). Indeed,
barely three months after the Bill of Rights was adopted, the
House of Lords declared that a “fine of thirty thousand
pounds, imposed by the court of King’s Bench upon the earl
of Devon, was excessive and exorbitant, against magna
charta, the common right of the subject, and against the law
of the land.” FEarl of Devon's Case, 11 Btate Trials 133, 136
(1689},

When the Framers of the Eighth Amendment adopted the
language of the English Bill of Rights,” they also adopted the
English principle of proportionality. The people were guar-
anteed the rights they had possessed as English subjects—
including the right to be free from excessive punishments.

' This language had aarliar been incorporated in the Virginia Declaration
of Rights, Art. [, §9, suthored by George Mason.

/
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B

The constitutional principle of proportionality has been rec-
ognized explicitly in this Court for almost a century." Inthe
leading case of Weems v. Uniled States, 217 1]. 8. 349 (1910),
the defendant had been convicted of falsifying a public docu-
ment and sentenced to 15 years of “ecadena temporal,” a form
of imprisonment that included hard labor in chains and per-
manent ¢ivil disabilities. The Court noted “that it is a pre-
cept of justice that punishment for erime should be graduated
and proportioned to offense,” id., at 367, and held that the
sentence violated the Eighth Amendment. The Court en-
dorsed the principle of proportionality as a constitutional
standard, see, e, g., id., at 372-373, and determined that the
sentence before it was “eruel in itz excess of imprisonment,”
id., at 377,

The Court next applied the principle to invalidate a erimi-
nal sentence in HRobinson v. California, 370 . 8. 880
(1962).® A 90-day sentence was found to be excessive for
the crime of being “addicted to the use of narcotics.” The
Court explained that “imprisonment for ninety days is not, in
the abstract, a punishment which is either erue! or unusual.”

UIn O'Neil v, Vermont, 144 U, B, 328 (1882), the defendant had been
convicted of 307 counta of “selling intoxicating lguor without authority,”
and sentenced to & term of over 54 years, The majority did not reach
('Neil's contentjon that this sentence was unconstitutional, for he did not
include the point in his sesignment of errors or in his brief. [fd., et 331.
Furthermaore, the majority noted that the Eighth Amendment *does not
apply to the States.” Fd., at 332,  Accordingly the Court dismissed the
writ of error for want of a federal question. [d., at 336-337. 'The dissent,
however, reached the Eighth Amendment queation, obaerving that it “is
directed . . . against all punishments which by their excesgive length or se-
verity are greatly disproportioned to the offences charged.” e, at
339-340 (Field, J., dissenting).

“Members of the Court continued to recognize the principle of propor-
tionality in the meantime. See, &. g., Trop v. Dulles, 256 U. 8. 86, 100
(1968) (plurality opinion); id., &t 111 (BRENNAN, J., concurring); id., at
125-126 (Frankfirrter, J,, dissenting).



B2492 OPINION
SOLEM ». HELM ]

Id., at 667. Thus there was no question of an inherently bar-
baric punishment, “But the question cannot be considered
in the abstract. Even ane day in prison would be a cruel and
unusual punishment for the ‘crime’ of having a common cold.”
Ibid.

Most recently, the Court has applied the principle of pro-
portionality to hold capital punishment excessive in certain
circumstances. Enmund v, Florida, 458 U. 8. — (1982)
(death penalty excessive for felony murder when defendant
did not take life, attempt to take life, or intend that a life be
taken or that lethal force be used); Coker v. Georgia, 433
U. 8. 584, 592 (1977) (plurality opinion) (“sentence of death is
grossly disproportionate and excessive punishment for the
crime of rape"); id., at 601 (POWELL, J., concurring in the
judgment in part and dissenting in part) (“ordinarily death is
disproportionate punishment for the erime of raping an adult
woman”), And the Court has continued to recognize that
the Eighth Amendment proseribes grossly disproportionate
punishments, even when it has not been necessary to rely on
the proscription. See, e. g., Hutto v. Finney, 437 U. 8. 678,
685 (1978); Ingraham v. Wright, 430 U. 8. 651, 667 (1977);
Gregg v. Georgia, 428 U, 8, 153, 171-172 (1976) (opinion of
Stewart, POWELL, and STEVENS, JJ.); ¢f. Hutto v. Davis,
454 U. 8. 870, 374, and n. 3 (1982) (per curiam) (recognizing
that some prison sentences may be constitutionally dispro-
portionate); Rummel v, Estelle, 445 U. 8., at 274, n, 11
(same).

C

There is no basis for the State’s assertion that the general
principle of proportionality does not apply to felony prison
sentences.” The constitutional language itself suggests no

" According to Rummel v. Estelle, 445 1. 5. 263 (1980}, “one could
argue without fear of contradiction by any declsion of this Court that for
erimes eoncededly classified and classifiable as felonies . . . the length of
sentence actually imposed {8 purely & matter of legislative prerogative.”
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exception for imprisonment. We have recognized that the
Eighth Amendment imposes “parallel limitations” on bail,
fines, and other punishments, Ingraham v. Wright, 430
U. B., at 664, and the text is explicit that bail and fines may
not be excessive. It would be anomalous indeed if the lesser
punishment of a fine and the greater punishment of death
were both subject to proportionality analysis, but the inter-
mediate punishment of imprisonment were not. There is
also no historical support for such an exception. The com-
mon-law principle incorporated into the Eighth Amendment
ciearly applied to prison terms. See Hodges v. Humikin,
supra. And our prior cases have recognized explicitly that
prison sentences are subject to proportionality analysis.
See, e. g., Weems, 217 U. 8., at 3T7; of. Hutto v. Finney, 437
U. 8., at 685 (“Confinement in a prison . . . is a form of pun-
ishment subject to scrutiny under Eighth Amendment
standards").

When we have applied the proportionality prineciple in capi-
tal cases, we have drawn no distinction with imprisonment.
See Gregg v. Georgia, 428 U, 8., at 176 (opinion of Stewart,
POWELL, and STEVENS, JJ.). It is true that the “penalty of
death differs from all other forms of eriminal punishment, not
in degree but in kind.” Furman v. Georgia, 408 U, 8. 238,
306 (1972) (Stewart, J., concurring). As a result, “our deci-
gions [in] capital cases are of limited assistance in deciding
the constitutionality of the punishment” in a noncapital case.
Rummel v. Estelle, 445 U. 8., at 272. All this means, how-
ever, is that, “[oJutside the context of capital punishment,
successful challenges to the proportionality of particular sen-
tences [will be] exceedingly rare,”"" ibid. (emphasis added);

Id., at 274 (emphasis added). The Court did not adopt the standard pro-
posed, but merely recognized that the argument was possible. To the ex-
tent that the Stete makes this argument here, we find it meritless.

“In Enmund, for example, the Court found the death penalty to be ex-
cessive for felony murder in the clreumstances of that case. But clearly no
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see Hutto v. Dawvis, 454 U. §., at 374, [t does not mean that
proportionality analysis is entirely inapplicable in noncapital
cases.

In sum, we hold that a criminal sentence must be propor-
tionate to the crime for which the defendant has been con-
victed. Reviewing courts, of course, should grant substan-
tial deference to the broad authority that legislatures possess
in determining the types and Limits of punishments for
crimes, as well as to the discretion that trial courts possess in
sentencing convicted criminals.*® But no penalty is per se
constitutional. As the Court noted in Robinson v. Califor-
nia, 370 U. 8., at 667, a single day in prison may be uncon-
stitutional in some circumstances.

II1
A

In reviewing sentences under the Eighth Amendment,
courts should be guided by objective factors that our cases
have recognized.” First, we look to the gravity of the of-
fense and the harshness of the penalty. In Enmund, for ex-
ample, the Court examined the circumstances of the defend-
ant's crime in great detail. 458 U. 8., at —— ~ ——. In
Coker the Court conzidered the seriousness of the erime of
rape, and compared it to other crimes, such as murder. 433

sentence short of death would be unconstitutional for Enmund's crime.

“In view of the substantial deference properly due to legislatures and
sentencing courts, most reviewing courts normally will net be required to
engage in extended analysis to deteymine that a sentence is not constitu-
tionally disproportionate.

#Ag the Court hae indicated, no one factor will be dispositive, See
Hutto v. Davis, 464 U. 8. 370, 373374 n. 2 (1982) (per curiam); Rummel
v. Estelle, 445 1. 8., at 276-276. The inherent nature of our federal
gystem and the need for individualized sentancing decisions result in & wide
range of constitutional sentences. No slngle eriterion can identify when a
gentence js so grossly disproportionste that it violstes the Eighth
Amendment.
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U. 8., at 597-598 (plurality opinion); id., at 603 (POWELL, J.,
concurring in the judgment in part and dissenting in part).
In Robinson the emphasis was placed on the nature of the
“crime.” 370 U. 8., at 666-667. And in Weems, the Court's
opinion commented in two separate places on the pettiness of
the offense. 217 U. S., at 363 and 365. Of course, a court
must consider the severity of the penalty in deciding whether
it is disproportionate. See, ¢. g., Coker, 433 U, 8,, at 598
(plurality opinion); Weems, 217 U. 8., at 366-367.

Second, it may be helpful to compare the sentences im-
posed on other criminals in the same jurisdiction. If more
serious crimes are subject to the same penalty, or to less seri-
ous penalties, that is some indication that the punishment at
issue may be excessive, Thus in Enmund the Court noted
that all of the other felony murderers on death row in Florida
were more culpable than the petitioner there. 458 U. 8., at
——. The Weems Court identified an impresgive list of
more serious crimes that were subject to less serious penal-
ties. 217 U, 8., at 380-331.

Third, courts may find it useful to compare the sentences
imposed for commission of the same crime in other jurisdic-
tions. In Emmund the Court conducted an extensive review
of capital punishment statutes and determined that “only
about a third of American jurisdictions would ever permit a
defendant [such as Enmund] to be sentenced to die.” 458
U. 8., at —, Even in those jurizdictions, however, the
death penalty was almost never imposed under similar eir-
cumstances. Id., at ——, The Court’s review of foreign
law also supported its conclusion. Id., at ——, n. 22. The
analysis in Coker was essentially the same. 433 U. 8, at
593-597. And in Weems the Court relied on the fact that,
under federal law, a similar erime was punishable by only two
year's imprisonment and a fine. 217 U. 8., at380. Cf. Trop
v. Dulles, 356 U. 8. 86, 102-103 (1958) (plurality opinion).

In sum, a court’s proportionality analysis under the Eighth
Amendment should be guided by objective criteria, including
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(i) the gravity of the offense and the harshness of the penalty;
(ii) the sentences imposed on other eriminals in the same ju-
risdiction; and (iii) the sentences imposed for commission of
the same erime in other jurisdictions.

B

Application of these factors assumes that courts are compe-
tent to judge the gravity of an offense, at least on & relative
scale, In a broad sense this assumption is justified, and
courts traditionally have made these judgmentz—just as leg-
islatures must make them in the first instance. Comparisons
can be made in light of the harm caused or threatened to the
victim or society, and the eulpability of the offender. Thus
in Enmund the Court determined that the petitioner’s con-
duet was not g¢ serious as his accomplices’ conduct. Indeed,
there are widely shared views as to the relative seriousness
of erimes. See Rossi, Waite, Bose & Berk, The Seriousness
of Crimes: Normative Structure and Individual Differences,
39 Am. Soc. Rev. 224, 237 (1974). For example, as the crimi-
nal laws make clear, nonviolent crimes are less serious than
crimes marked by violence or the threat of violence. Cf. Tr.
of Oral Arg. 16 (the State recognizes that the criminal law is
more protective of people than property).

There are other widely accepted principles that courts may
apply in measuring the harm caused or threatened to the vie-
tim or society. The absolute magnitude of the crime may be
relevant, Stealing a million dollars is viewed as more seri-
ous than stealing & hundred dollars—a point recognized in
statutes distinguishing petty theft from grand theft, See,
e. g., 8.D. Codified Laws §22-30A-17 (Supp. 1982). Few
would dispute that a lesser included offense should not be
punished more severely than the greater offense. Thus a
court is justified in viewing assault with intent to murder as
more serious than simple assault. See Roberts v. Collins,
b44 F. 2d 188, 169-170 (CA4 1976) (per curiam), cert. denied,
430 U, 5. 973 (1977). Cf. Dembowski v. State, 251 Ind. 250,
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252, 240 N. E. 2d 815, 817 (1968) (armed robbery more seri-
ous than robbery): Cannon v. Gladden, 203 Or. 629, 632, 281
P. 2d 233, 235 (1955) (rape more serious than assault with in-
tent to commit rape). It is also widely recognized that at-
tempts are less serious than completed crimes. See, e. g.,
S.D. Codified Laws § 22—4-1 (1979); 4 Blackstone *15. Simi-
larly, an accessory after the fact should not be subject to a
higher penalty than the principal. See,e. g., 18 U. 8. C. §3.

Turning to the culpability of the offender, there are again
clear distinctions that courts may recognize and apply. In
Enmund the Court looked at the petitioner’s lack of intent to
kill in determining that he was less culpable than his accom-
plices, 468 U, S., at ——. Most would agree that negligent
conduct is less serious than intentional conduct. South Da-
kota, for example, ranks criminal acts in ascending order of
seriousness as follows: negligent acts, reckless acts, knowing
acts, intentional acts, and malicions acts. 8.D. Codified
Laws §22-1-2(1)(f) (Supp. 1982). A court is also entitled to
look at a defendant’s motive in committing a erime, Thus a
murder may be viewed as more serious when committed pur-
suant to & contract. See, e. g., Mass. Gen. Laws Ann., ch.
279, §69(a)(5) (West Supp. 1982); of. 4 Blackstone *15; In re
Foss, 10 Cal.3d 910, 519 P. 2d 1073 (1974).

This list is by no means exhaustive. It simply illustrates
that there are generally accepted criteria for comparing the
severity of different crimes on a broad scale, despite the diffi-
culties courts face in attempting to draw distinctions between
gimilar crimes.

C

Application of the factors that we identify also assumes
that courts are able to compare different sentences. This as-
sumption, too, is justified. The easiest comparison, of
course, is between capital punishment and noncapital punish-
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ments, for the death penalty is different from other punish-
ments in kind rather than degree.” For sentences of impris-
onment, the problem is not 8o much one of ordering, but one
of line-drawing. It is clear that a 25-year sentence generally
is more severe than a 15-year sentence,” but in most cases it
would be difficult to decide that the former violates the
Eighth Amendment while the latter does not. Decisions of
this kind, although troubling, are not unique to this area.
The courts are constantly called upon to draw similar lines in
a variety of contexts.

The Sixth Amendment right to a jury trial is an example.
In Williams v. Florida, 399 U. 8. 78 (1970}, the Court upheld
a criminal conviction returned by a unanimous 6-member
jury, and in Apodaca v. Oregon, 406 U. S, 404 (1972), we up-
held a conviction returned by ten members of a 12-member
jury. In Ballew v. Georgia, 435 U. 8. 223 (1978), however,
we reversed a conviction returned by a unanimous 5-member
jury. JUSTICE BLACKMUN “readily admit[ted] that we d[id)
not pretend to discern a clear line between six members and
five.” Id., at 239 (opinion of BLACKMUN, J.). He neverthe-
less found a difference between them of “constitutional sig-
nificance.” Ibid.; of. id., at 245-246 (POWELL, J., concurring
in the judgment). And the following Term, in Burch v. Lou-
isiona, 441 U. 8. 130 (1979), we reversed a conviction re-
turned by five members of a 6-member jury:

“{Wle do not pretend the ability to discern a priori a
bright line below which the number of jurors participat-
ing in the trial or in the verdict would not permit the
jury to function in the manner required by our prior
cases. But. .. it is inevitable that lines must be drawn

"There is also a clapr line between sentences of imprisonment and sen-
tences involving no deprivation of liberty. See Argersinger v. Hamlin,
407 U. B. 25 (1972).

“The possibility of parole may complicate the comparizon, depending
upon the time and conditions of its availability.
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somewhere if the substance of the jury trial right is to be
preserved.” Id., at 137 (citations omitted).

Another Sixth Amendment case illustrates the line-draw-
ing function of the judiciary, and offers guidance on the
method by which some lines may be drawn. In Baldwin v.
New York, 399 U, 8. 66 (1970), the Court determined that a
defendant has a right to a jury trial “where imprisonment for
more than six months is authorized.,” Id., at 69 (plurality
opinion). In choosing the 6-month standard, the plurality re-
lied almost exclusively on the fact that only New York City
denied the right to a jury trial for an offense punishable by
more than six months. As JUSTICE WHITE explained:

“This near-uniform judgment of the Nation furnishes us
with the only objective eriterion by which a line could
ever be drawn—on the basis of the possible penalty
alone—between offenses that are and that are not re-
garded as ‘serious’ for purposes of trial by jury.” Id., st
72-73.

In short, Baldwin clearly demonstrates that a court properly
may distinguish one sentence of imprisonment from another,
It also supports our holding that courts properly may look to
the practices in other jurisdictions in deciding where lines be-
tween sentences should be drawn.

v

It remains to apply the analytical framework established
by our prior decisions to the case before us. We first con-
gider the relevant criteria, viewing Helm’'s sentence as life
imprisonment without possibility of parole, We then con-
gider the State's argument that the possibility of commuta-
tion is sufficient to save an otherwise unconstitutional
sentence,

A

Helm's erime was “one of the most passive felonies a per-
son could commit.” Stale v. Helm, 287 N. W. 24, at 501
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(Henderson, J., dissenting). It involved neither violence nor
threat of violence to any person. The $100 face value of
Helm's “no account” check was not trivial, but neither was it
a large amount. One hundred dollars was less than half the
amount South Dakota required for a felonious theft.” It is
easy to see why such a crime is viewed by society as among
the less serious offenses. See Rossi et al., 39 Am. Soc. Rev,,
at 229,

Helm, of course, was not charged simply with uttering a
“no account” check, but also with being an habitual offender.®
And a State is justified in punishing a recidivist more se-
verely than it punishes a first offender. Helm's status, how-
ever, cannot be considered in the abstract, His prior of-
fenses, although classified as felonies, were all relatively
minor.® All were nonviolent and none was a crime against a
person. Indeed, there was no minimum amount in either the
burglary or the false pretenses statutes, see nn. 1 and 2,

*If Helm had been convicted simpiy of taking $100 from a cash register,
8.D. Codified Laws §22-30A-1 (1979), or defrauding someone of $100,
§ 22-30A~3, or obtaining $100 through extortion, §22-30A—4(1}, or black-
mail, §22-30A—4(3}, or using a false credit card to obtain %100,
§22-30A-B.1, or embezzling $100, § 22-30A~10, ha would not be in prison
today. All of these offenses would have been petty theft, a misdemeanor,
§ 22-30A-17 (amended 1982). Similarly, if Helm had written a $§100 check
against insufficient funds, rather than s nonexistent account, he would
have been guilty of a misdemeanor. §§22-41-1. Curioualy, under South
Dakota law there is no distinetion between writing a “no aseount” check for
a large sum and writing a “ne account” check for g small sum.  § 22-41-1.2.

#'We must focus on the principal felony—the felony that triggers the life
sentence—aince Helm already has paid the penalty for each of his prior of-
fenses. But we recognize, of course, that Helm's prior convictions are rel-
evant to the sentencing decision.

® Helm, who was 36 years old when he was sentenced, {s not a profes-
gional criminal. The record indicates an addiction to slechol, and & conse-
quent difficulty in holding & job. His record involves no instance of vig-
lence of any kind. Incarcerating him for life without posgibility of parole is
unlikely to advance the goals of cur criminal justice system in any substan-
tial way. Neither Helm nor the State will have any incentive to pursue
clearly needed treatment for his aleohol prublef“:t.
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supra, and the minimum amount covered by grand larceny
statute was fairly small, see n. 3, supra.®

Helm's present sentence is life imprisonment without pos-
gibility of parole.® Barring executive clemency, see infra, at
——, Helm will spend the rest of his life in the state peniten-
tiary. This sentence is far more severe than the life sen-
tence we considered in Rummel v. Estelle. Rummel was
likely to have been eligible for parole within 12 years of his
initial confinement,* a fact on which the Court relied heavily.
See 4456 U, 8., at 280-281. Helm's sentence is more severe

than any & sentencejthe State could have imposed on any
criminal for any erime. See note 6, supra. Only capital
punishment, a penalty not authorized in South Dakota when
Helm was sentenced, exceeds it.

We next consider the sentences that could be imposed on
other criminals in the same jurisdiction. When Helm was
sentenced, a South Dakota court was required to impose a
life sentence for murder, S.D. Codified Laws §22-16-12
(1979) (amended 1980), and was authorized to impose a life
sentence for treason, §22-8-1, first degree manslaughter,
§22-16-16, first degree arson, §22-33-1, and kidnapping,
S.D. Comp. Laws Ann. §22-19-1 (1967 ed., supp. 1978)
(amended 1979). No other crime was punishable so severely
on the first offense. Attempted murder, 8.D. Codified Laws

= As suggested st oral argument, the third-degree burglary statute cov-
ered entering a building with the intent to steal & loaf of bread. Tr. of Oral
Arg. 14-16. It sppears that the grand larceny statute would have covered
the theft of & chicken.

= Every life sentence in South Dakota js without possibility of parole.
Bee supra, at ——. 'We raise no question as to the general validity of sen-
tences without possibility of parole. The only issue before us is whether,
in the circumstances of this case and in light of the constitutional prineiple
of proportionality, the sentence imposed on this petitioner vislates the
Eighth Amendment.

“ We note that Rummel was, in fast, released within elght months of the
Court'a decision in his case. See L A. Times, Nov. 18, 1888, p. 1, eol, 3.

other than life
imprisonment with-
out possibility
of parocle that
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§ 22—4-1(5) (1979), placing an explosive device on an aircraft,
§22-14A-5, and first degree rape, §22-22-1 (amended 1980
and 1982), were only Class 2 felonies. Aggravated riot,
§22-10-5, was only a Class 3 felony. Distribution of heroin,
§§2242-2 (amended 1982), 34-20B-13(7) (1977), and aggra-
vated assault, §22-18-1.1 (amended 1980 and 1981), were
only Class 4 felonies.

Helm's habitual offender status complicates our analysis,
but relevant comparisons are still possible. Under § 22-7-7,
the penalty for a second or third felony is increased by one
class. Thus a life sentence was mandatory when a second or
third conviction was for treason, first degree manslaughter,
kidnapping, or first degree arson, and a life sentence would
have been authorized when a second or third conviction was
for such crimes as attempted murder, placing an explosive

- device on an aircraft, or first degree rape. Finally, § 22-7-8,

under which Helm was sentenced, authorized life imprison-
ment after three prior convictions, regardless of the crimes.

In sum, there were a handful of crimes that were necessar-
ily punished by life imprisonment: murder; and treason, first
degree manslaughter, kidnapping, or first degree arson on a
second or third offense, There was a larger group for which
life imprisonment was authorized in the discretion of the sen-
tencing judge, including: treason, first degree manslaughter,
lddnapping, or first degree arson; attempted murder, placing
an explosive device on an aireraft, or first degree rape on a
second or third offense; and any felony after three prior of-
fenses, Finally, there was a large group of very serious of-
fenses for which life imprisonment was not authorized, in-
cluding a third offense of heroin dealing or aggravated
assault.

Criminals committing any of these offenses ordinarily
would be thought more deserving of punishment than one ut-
tering a “no account” check-—even when the bad-check writer
had already committed six minor felonies. Furthermore,
there is no indication in the record that any habitual offender



82-492—OPINION
20 SOLEM v. HELM

other than Helm has ever been given the maximum sentence
on the basis of comparable crimes. It is more likely that the
possibility of life imprisonment under §22-7-8 generally is
reserved for criminals such as fourth-time heroin dealers,
while habitual bad-check writers receive more lenient treat-
ment.® In any event, Helm has been treated in the same
manner as, or mere severely than, criminals who have com-
mitted far more serious crimes.

Finally, we compare the sentences imposed for commisgion
of the same crime in other jurisdictions. The Court of Ap-
peals found that “Helm could have received a life sentence
without parole for his offense in only one other state, Ne-
vada,” 684 F'. 2d, at 586, and we have no reason to doubt this
finding. See Tr. of Oral Arg. 21. At the very least, there-
fore, it is clear that Helm could not have received such & se-
vere sentence in 48 of the 50 States. But even under Ne-
vada law, a life sentence without possibility of parole is
merely authorized in these circumstances. See Nev. Rev.
Stat. §207.010(2) (1981). We are not advised that any de-
fendant such as Helm, whose prior offenses were so minor,
actually has received the maximum penalty in Nevada® It

BThe State contends that § 22-7-8 is more lenient than the Texas habit-
ual offender statute in Rummel, for ife imprisonment under §22-7-8 is
discretionary rather than mandatory, Brief for Petitioner 22. Helm,
however, has challenged only his own sentence. No cne suggests that
fi 22-7-8 may not be applied constitutionally to fourth-time heroin dealers
or other violent eriminals. Thus we do not question the legislature’s judg-
ment. Unlike in Rummel, a lesser sentence here could have been entirely
consistent with both the statute and the Eighth Amendment. See Note,
Disproportionality in SBentences of Imprisonment, 79 Colum. L. Rev. 1118,
1180 (1978).

®Under § 207.010{2), a Nevada court is authorized tc impose a sentence
of “imprisonment in the state prison for life with or without possibility of
parale. [fthe penaity fixed by the eourt is life imprisonment with the poa-
aibility of parole, eligibility for parole begins when a minimum of 10 years
has been served.” It appears that most sentences imposed under
8 207, 010(2) parmit parvle, even when the prior crimes are far more serigus
than Helm's. See, o. g., Rusling v. Stote, 96 Nev. T78, 617 P. 2d 1302
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appears that Helmn was treated more severely than he would
have been in any other State.

B

The State argues that the present case is essentially the
same as Rummel v. Estelle, for the possibility of parcle in
that case is matched by the posgibility of executive clemency
here. The State reasons that the Governor could commute
Helm's sentence to a term of years. We conclude, however,
that the South Dakota commutation system is fundamentally
different from the parole system that was before us in
Rummel,

Ag a matter of law, parole and commutation are different
eoncepts, despite some surface similarities. Parole is a regu-
lar part of the rehabilitative process. Assuming good behav-
ior, it is the normal expectation in the vast majority of cases.
The law generally specifies when a prisoner will be eligible to
be considered for parole, and details the standards and proce-
dures applicable at that time. See, e. g., Greenholz v. Ne-
braska Penal Immates, 442 1. 8. 1 (1979) (detailing Ne-
braska parole procedures); Morrissey v. Brewer, 408 U. 8,
471, 477 (1972} (“the practice of releasing prisoners on parole
before the end of their sentences has become an integral part
of the penological system”). Thus it is possible to predict, at
least to some extent, when parole might be granted. Com-
mutation, on the other hand, is an ad hoc exercise of execu-
tive clemency. A Governor may commute a sentence at any
time for any reason without reference to any standards.
See, e. g., Connecticut Board of Pardons v. Dumaschat, 452
U. 5. 468 (1981).

We explicitly have recognized the distinetion between pa-
role and commutation in our prior cases.” Writing on behalf

(1880} (posseasion of a firearm by an ex-felon, two instances of driving an
sutomgbile without the owner's consent, four fivat degree burglaries, two
sales of marijuana, two sales of a restricted dangerous drug, one sale of
heroin, one escape from state prison, and one second degree burglary),

™ In Rummel itself the Court implicitly recognized that the possibility of
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of the Morrissey Court, for example, CHIEF JUSTICE BUR-
GER contrasted the two possibilities: “Rather than being an
ad hoc exercise of clemency, parole is an established varia-
tion on imprisonment of convicted criminals.” 408 U. S,, at
477. In Dumschat, THE CHIEF JUSTICE similarly explained
that “there is a vast difference between a denial of parole . . .
and a state's refusal to commute a lawful sentence.” 452
U. 8., at 466.

The Texas and South Dakota systems in particular are
very different. In Rummel, the Court did not rely simply
on the existence of some system of parole. Rather it looked
to the provisions of the system presented, including the fact
that Texas had “a relatively liberal policy of granting ‘good
time’' credits to its prisoners, a policy that historically has al-
lowed & prisoner serving a life sentence to become eligible for
parole in as little as 12 years.” 4456 U, S., at 280. A Texas
prisoner became eligible for parole when his calendar time
served plus “good conduct” time equaled one-third of the
maximum sentence imposed or 20 years, whichever is less.
Tex. Code Crim. Proc. Ann., Art. 42.12, §15(b) (Vernon
1979). An entering prisoner earned 20 days good-time per
30 days served, Brief for Respondent in Rummel, O. T.
1979, No. 78-6386, p. 16, and this could be increased to 30
days good-time per 30 days served, Tex. Rev, Civ. Stat.
Ann., Art. 6181-1, §§2-3 (Vernon Supp. 1982). Thus
Rummel could have been eligible for parole in as few as 10
years, and could have expected to become eligible, in the nor-
mal course of events, in only 12 years.

commutation is not equivalent to the possibility of parole. The Court care-
fully “distinguish[ed] Rummel from a person sentenced under a recidivist
statute like [Miss. Code Ann. § 99-18-83 (Supp, 1979)], which provides for
& sentence of life without parole,” 445 U. 8., at 28]1. But the Mississippi
Constitution empowers the Governor to grant pardons in “all eriminal and
penal cases, excepting those of treason and impeachment.” Art. b, § 124,
The Mississippi Supreme Court has long recopnized that the power to par-
don ineludes the power to cominute a convict's sentence. See Whittington
v. Stevens, Z21 Miss. 598, 603-604, 78 So. 2d 137, 189-140 (1964).
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In South Dakota commutation iz more difficult to obtain
than parole. Far example, the board of pardons and paroles
is authorized to make commutation recommendations to the
(Governor, see n. 7, supra, but §24-13-4 provides that “no
recommendation for the commutation of . . . a life sentence,
or for a pardon . . ., shall be made by less than the unani-
mous vote of all members of the board.” In fact, no life sen-
tence has been commuted in over eight years, App. 29, while
parole—where authorized—has been granted regularly dur-
ing that period, Tr. of Oral Arg. 89, Furthermore, even if
Helm’s sentence were commuted, he merely would be eligible
to be considered for parole.® Not only is there no guarantee
that he would be parcled, but the South Dakota parole
system is far more stringent than the one before us in
Rummel. Helm would have to serve three-fourtha of his re-
vised sentence before he would be eligible for parole
§ 24-15-5, and the provision for good-time credits is
generous, §24-5-1.7 ) -

The possibility of commutation is nothing more than a hope
for “an ad hoc exercise of clemency.” It is little different
from the possibility of executive clemency that exists in
every case in which a defendant challenges his sentence
under the Eighth Amendment. Recognition of such a bare
possibility would make judicial review under the Eighth
Amendment meaningless.

v

The Constitution requires us to examine Helm's sentence

®The most recent commutation of & life sentence in Seuth Dakota ce-
ewrred in 1975. The record indicates, however, that the prisoner in ques-
tion has still not been paroled. App. 29,

= Assume, for example, that in 1979 the Governor had commuted Helm's
sentence to a term of 40 years (his approximate life expectancy). Ewen if
Helm were a model prisoner, be would not have been eligible for parole
until he had served over 21 years—more than twiee the Rummel mini-
mum. And this comparison is generous to South Dakota's position. If
Rummel had been sentenced to 40 years rather than life, he could have
been eligible for parole in less than 7 years.
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to determine if it is proportionate to his crime. Applying ob-
jective eriteria, we find that Helm has received the penulti-
mate sentence for relatively minor criminal conduct. He has
been treated more harshly than other criminals in the State
who have committed more serious crimes. He has been
treated more harshly than he would have been in any other
jurisdiction, with the possible exception of a single State.
We conclude that his sentence is significantly dispropor-
tionate to his crime, and is therefore prohibited by the
Eighth Amendment. The judgment of the Court of Appeals
is accordingly

Affirmed.
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The issue presented is whether the Eighth Amendment
proscribes a life sentence without possibility of parole for a
seventh nonviolent felony.

1

By 1575 the State of South Dakota had convicted respond-
ent Jerry Helm of six nonviolent felonies. In 1964, 1966, and
1969 Helm was convieted of third-degree burglary.! In 1972

!In 1869 third-degree burglary was defined in at least two sections of
the South Dakata criminal code;

“A person brealdng into any dwelling house in the nighttime with intent
to commit & crime but under such circumstaneces as do not constitute bur-
glary in the flvet degree, is guilty of burglary in the third degree.,” 8.D.
Comp. Laws Ann. §22-32-8 (1867) (repealed 19763,

“A person breaking or entering at any time any building within the curti-
lage of & dwelling house but not forming a part thereof, or any building or
part of any building, booth, tent, railroad car, vaszel, vehicle as defined in
§ §2-14-1, ar any structure or erection in which any property is kept, with
intent to commit larceny or any felony, iz guilty of burglary in the third
degree,” B.D. Comp. Laws Ann §22-32-9 (1867) (repealed 19763
In 1964 and 1968 the third-degree hurglary definition was essentially the
game. See 3.D. Code § 13,3708 (1930 ed,, supp. 1980); 1865 S.D. Laws,
ch. 32. Third-degree burglary was punishable by “imprisonment in the
etate penitentiary for any term not exceeding fifteen years.” 3.D. Comp,
Laws Ann, §22-32-10 (1967} (previously vediflad at 8.D. Code § 13.8706(2)

&
/3
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he was convicted of obtaining money under false pretenses.’
In 1973 he was convicted of grand larceny.! And in 1975 he
was convicted of third-offense driving while intoxicated.
The record containz no details about the circumstances of any
of these offenses, except that they were all nonviolent, none
was & crime against a person, and alecohol was a contributing
factor in each case.

In 1979 Helm was charged with uttering a “no aceount”
cheelt for $100.° The only details we have of the crime are
those given by Helm to the state trial court:

(1935)) (repealsd 1976).

iIn 1972 the relevant statute provided:

“Every person who designadly, by color or aid of any fal=s token or writ-
ing, or other false pretense, . . . obtaine from any person any money or
property . . . is ponishable by imprizsonment in the state penitentiary not
exceeding three years or I a county jail not exceeding one year, or by a
fine not exceeding three times the value of the money or property so ob-
tained, or by both such fine and imprisonment.” S.D. Comp. Laws Ann.
§2241-4 (1867} (repealed 1976),

?1n 1973 South Dakota defined “larceny” as “the taking of persunal prop-
erty accomplished by frand or stealth and with intent to deprive another
thereof.” B.D. Comp. Laws Amn. §22-37-1 (1967} {repealed 187G).
Grand lareeny and petit larceny were distinguished as follows:

“Grand larceny is larceny committed in any of the following cases:

(1} When the property taken iz of a value exceeding fifty dollars;

(2} When such property, although not of a value exceeding fifty dollars,
is taken from the person of another;

(8} When such property is livestock.

Larceny in other cases is petit lareeny.” 8.D. Comp. Laws Ann. § 22-87-2
(1967) (repealed 1976).

Grend larceny was then punishable by “imprisonment in the state peniten-
tiary not exceeding ten years or by imprisonment in the county jeil not ex-
ceeding one year.,” B.D. Comp. Lawa Ann. §22-87-3 (1967) (repealed
1976).

* & third offensa of driving while under the influence of aleohol is a felony
in Bouth Dakota. 3.D. Codified Laws §32-23-4 (1976). See 1973 B.D.
Laws, ch. 195, & T {enacting version of § 38234 in force in 1976}

®The governing statute provides, in relevant part:
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*“'T was working in Sioux Falls, and got my check that
day, was drinking and [ ended up here in Rapid City
with more money than 1 had when [ started. I knew I'd
done something 1 didn't know exactly what. If I would
have known this, I would have picked the check up, 1
was drinking and didn't remember, stopped several
places.'” State v. Helm, 287 N. W. 2d 497, 501 (§.D,
1980) (Henderson, J., dissenting) (quoting Helm).

After offering this explanation, Helm pleaded guilty.

Ordinarily the maximum punishment for uttering a “no ac-
count” check would have been five years imprisonment in the
state penitentiary and a flve thousand dollar fine. See S.D.
Comp. Laws Ann. §22 6-1(6) (1967 ed., supp. 1978) (now
codified at 8.D. Codified Laws § 22-6-1(7) (Supp. 1982)), As
a result of his eriminal record, however, Helm was subject to
South Dakota's recidivist statute:

“When a defendant has been convicted of at least three
prior convictions [sic] in addition to the principal felony,
the sentence for the principal felony shall be enhanced to
the sentence for a Class 1 felony.” 8.D, Codified Laws
§22-7-8 (1979) {(amended 1951).

The maximum penalty for a “Class 1 felony” was life impris-
onment in the state penitentiary and & twenty-five thousand
dellar fine.* B.D. Comp. Laws Ann, §226-1(2) (1967 ed.,

“Any person who, for himaelf of as an agent or representative of angther
for present consideration with intent to defraud, passes a check drawnon a
financlal institution knowing at the time of such passing that he or his prin-
cipal does not hava an account with such financial institution, is puilty of a
Clazg 5 felony.” 3.D, Codifled Laws §22-41-1.2 (1979},

*When Helm was sentenced in April 1878, South Daketa law classified
feloniee ae follows:

"Execept a8 otherwise provided by law, felonies are divided into the fol-
lowing seven classes which are distinguished from each other by the re-
spective maximum penalties hereinafter set forth which are anthorized
upon conviction:
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supp. 1978) (now eodified at 8.D. Codified Laws §22-6-1(3)
(Supp. 1982)). Moreover, South Dakota law explicitly pro-
vides that parole is unavailable: “A person sentenced to life
imprisonment is not eligible for parole by the board of par-
dons and paroles.” 8.D. Codified Laws §24-15-4 (1979).
The Governor' is authorized to pardon prisoners, or te com-
mute their sentences, 5,0}, Const., Art, TV, § 3, but no other
relief from sentence is available even to a rehabilitated
prisoner,

Immediately after accepting Helm's guilty plea, the South
Dakota Circuit Court sentenced Helm to life imprisonment
under §22-7-8, The court explained:

“41 think you certainly earned this sentence and certainly
proven that you're an habitual criminal and the record

(1) Clasa A felony: life imprisonment in the state penitentiary. A lesser
sentence may hot be ghven for a Class A felony;

{2) Class 1 felony: life imprisonment in the state penitentiary. In addi-
tion, a fine of twenty-five thousand dollars may be imposed;

{3) Class 2 felony: twenty-five years imprisonment In the state peniten-
tiary, In addition, a fine of twenty-five thousand dollars mey be imposed;

{4) Clasa 3 felony; fifteen yeara imprisenment in the state penitentiary.
In addition, a fine of fifteen thousand dollars may be imposed;

(6} Clasa 4 felony: ten years imprisonment in the state penitentiary. In
addition, & fine of ten thousand dellars may be Imposed;

{8) Class & felony; five years imprispnment in the state penitentiary, In
addition, 8 fine of five thouwsand dollars may be imposed; and

{7} Class 6 felony: two years imprisonment in the state penitentiary or a
fine of two thousand dellars, or bath.

“Nothing in this section shall mit increased sentences for habitual erimi-
nals ...

“Except in casea where punishment ia preseribed by law, every offense
declared to be a felony and not otherwise classified is a Class 6 felony.”
S.D. Comp. Lawa Ann, § 28-6-1 {1967 ed., supp. 1978) {amended 1979 apd
13209,

"The board of pardons and paroles is suthorized to make recommenda-
tions to the Governor, 3.0, Codified Lawe § 24-14-1 (1979 § 24-14-5; 2.1,
Executive Order 8204 (Apr. 12, 1988), hut the Governor i not bound by
the recommendation, §24-14-5.
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would indicate that you're beyond rehabilitation and that
the onily prudent thing to do is to lock you up for the rest
of your natural life, so you won't have further victims of
your erirnes, just be coming back before Courts. You'll
have plenty of time to think this one over.'” Siate v.
Helm, 287 N. W, 2d, at 500 {Henderson, J., dissenting)
(quoting 8.D. Cireuit Court, Seventh Judicial Circuit,
Pennington County {Parker, J.}).

The South Dakota Supreme Court, in a 3-2 decision, affirmed
the sentence despite Helm's argument that it violated the
Eighth Amendment. Siate v. Helm, supra.

After Helm had served two years in the state penitentiary,
he requested the Governor to commute his sentence to a
fixed term of years. Such a commutation would have had
. the effect of making Helm eligible to be considered for parcle
when he had served three-fourths of his new sentence. See
3.D. Codified Laws §24-15-5(3) (1979). The Governor de-
nied Helm's request in May 1981. App. 26.

In November 1981, Helm sought habeas relief in the
United States District Court for the District of South Da-
kota. Helm argued, among other things, that his sentence
constituted cruel and unusual punishment under the Eighth
and Fourteenth Amendments. Although the District Court
recognized that the sentence was harsh, it concluded that this
Court’s recent decision in Kummel v. Estelle, 445 U. 8. 263
(1980), was dispositive. It therefore denied the writ.

The United States Court of Appeals for the Eighth Circuit
reversed. 684 F, 2d 582 (1982). The Court of Appeals
noted that Rummel v. Estelle was distinguishable. Helm's
sentence of life without parcle was qualitatively different
from Rummel’s life sentence with the prospect of parocle be-
cause South Dakota has rejected rehabilitation as a goal of
the eriminal justice system. The Court of Appeals examined
the nature of Helm's offenses, the nature of his sentence, and
the sentence he could have received in other States for the
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same offense. oncluded, on the basis of this examination,
that Helm's sentencéyas “grossly disproportionate to the na-

ture of the offense.”
rected the Distriet Cou
resentenced Helm. [Ihid.

4 F. 2d, at 587. It therefore di-
to issue the writ unless the State

ighth Amendment question pre-
sented by this case, orayi, 4509 U, 8§, ——
(1982). We now affirm.

II

The Eighth Amendment declares: “Excessive bail shall not
ke required, nor excessive fines imposed, nor cruel and un-
usuzal punishments inflicted.” The final clause prohibits not
only barbaric punishments, but also sentences that are dis-
proportionate to the erime committed.

A

The prineiple that a punishment should be proportionate to
the erime is deeply rooted and frequently repeated in com-
mon-law jurisprudence. In 1215 three. chapters of Magna
Carta were devoted to the rule that “amereements”® may not
ke excessive.®* And the principle was repeated and ex-
tended in the First Statute of Westminster, 3 Edw. I, ch. 6
(1276). These were not hollow guarantees, for the royal
courts relied on them to invalidate disproportionate punish-
ments. See, & ¢., Le Gras v, Bailiff of Bishop of Winches-

"An amercement was similar to a modern-day fine. It was the most
common eriminal sanction in thirteenth century England. BSes 2 F, Pal-
lock & F. Maitland, The History of Engllsh Law 513-515 (2d od, 1904),

" Chapter 20 declared that “[al freeman shall not be amerced for a small
fault, but after the manner of the fauit; and for a great crime according to
the heinousneas of it." See 1 5.D. Codified Lawe, p. 4 (1878) (translation S ‘-#"
of Magna Carta). According to Maitland, “ther 16 clanse in Magna
Carta more grateful to the mass of the peoplac?, J*  F, Maitland, Fleas of
the Crown for the County of Gloucester xxxiv (1884), Chapter 21 granted
the same rights to the nobility, and chapter 22 granted the same rights to
the clergy.
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ter, Y.B. Mich. 10 Edw. II, pl. 4 (C.P. 1316), reprinted in 52
Selden Society 3 (1934). When prison sentences became the
normal eriminal sanctions, the common law recognized that
these, too, must be proportional. See, ¢. g., Hodges v.
Humkin, 2 Bulst. 139, 140, 80 Eng. Rep. 1015, 1016 (K.B.
1615) (Croke, J.) (“imprisonment ought always to be accord-
ing to the quality of the offence™).

The English Bill of Rights repeated the principle of propor-
tionality in language that was later adopted in the Eighth
Amendment: “excessive Baile ought not to be required nor
excessive Fines imposed nor cruell and unusuall Punishments
inflicted.” 1 W. & M., sess. 2, ch. 2 (1689), Although the
precise scope of this provision is uncertain, it at least incorpo-
rated “the longstanding prineciple of Englizh law that the pun-
ishment . . . should not be, by reason of its excessive length
or severity, greatly disproportionate to the offense charged.”
R. Perry, Sources of Our Liberties 236 (1959); see 4 W.
Blackstone, Commentaries *16-19 (1769); see also id., at
*16-17 (in condemning “punishments of unreasonable sever-
ity,” uses “cruel” to mean severe or excessive). Indeed,
barely three months after the Bill of Rights was adopted, the
House of Lords declared that a “fine of thirty thousand
pounds, imposed by the eourt of King's Bench upon the earl
of Devon, was excessive and exorbitant, against magna
charta, the common right of the subject, and against the law
of the land.” FEarl of Devon's Case, 11 State Trials 133, 136
(1689).

When the Framers of the Eighth Amendment adopted the
language of the English Bill of Rights,” they also adopted the
English principle of proportionality. The people were guar-
anteed the rights they had possessed as English subjects—
ineluding the right to be free from excessive punishments.

“ This language had earlier been incorporated in the Virginia Declaration
of Riphts, Art. 1, §8, anthored by George Mason,
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B

The constitutional principle of proportionality has been rec-
ognized explicitly in this Court for almost a century.” Inthe
leading case of Weemas v, United States, 217 1. 8. 349 (1910},
the defendant had been convieted of falsifying & public docu-
ment and sentenced to 15 years of “cadena temporal,” a form
of imprisonment that included hard labor in chains and per-
manent eivil disabilities. The Court noted “that it i=s a pre-
eept of justice that punishment for erime should be graduated
and proportioned to offense,” id., at 367, and held that the
sentence violated the Eighth Amendment. The Court en-
dorsed the prineiple of proportionality as a constitutional
standard, see, e. g., id., at 372-873, and determined that the
sentence before it was “cruel in its excess of imprisonment,”
id., at 377.

The Court next applied the prineiple to invalidate a erimi-
nal sentence in Robinson v. California, 370 U. 8. 660
(1962)." A 90-day sentence was found to be excessive far
the erime of being “addicted to the use of narcotics.” The
Court explained that “imprizsonment for ninety days is not, in
the abstract, a punishment which iz either eruel or unusual."”

BIn ¥Neil v. Vermont, 144 17, 8. 323 (1892), the defendant had been
convicted of 807 counts of "selling intoxicating Hguor without authority,”
and sentenced to a term of over 54 years, The majority did not reach
¥Nell's contention that this sentence was unconstitutional, for he did not
include the point in his assignment of errors or in his brief. [d., at 331.
Furthermore, the majority noted that the Eighth Amendment “doss not
apply to the SBtates™ JId., at 332, Accordingly the Court dismissed the
writ of exror for want of 2 federal question. Id., at 336-337. The dissent,
however, reached the Eighth Amendment question, observing that it “is
directed . . . againat all punishments which by their excessive length or se-
verity are greatly disproportioned to the offences charged.” Id., at
329-340 (Field, J., dissenting),

U Members of the Court continued to recognize the principle of propor-
tionality in the meantime. BSee, ¢ g., Trop v. Dulles, 366 U. 8. 86, 100
{1958) (plurality opinion); id., at 111 (BRENNAN, J., coneurring); id., at
125-126 (Frankfurter, J., dissenting).



82492 OPINION
SOLEM », HELM g

fd., at 667, Thus there was no question of an inherently bar-
baric punishment. “But the question cannot be considered
in the abstract. Ewven one day in prison would be a cruel and
unusual punishment for the ‘crime’ of having a common cold.”
Ibid.

Most recently, the Court has applied the principle of pro-
portionality to hold eapital punishment excessive in certain
circumstances. Ewnmund v. Florida, 458 U. 8, —— (1932)
(death penalty excessive for felony murder when defendant
did not take life, attempt to take life, or intend that a life be
taken or that lethal force be used); Coker v. Georgia, 433
U, 8. 684, 692 (1977) (plurality opinion) (“sentence of death is
grossly disproportionate and excessive punishment for the
erime of rape™); id., at 601 (POWELL, J., concurring in the
judgment in part and dissenting in part) (“ordinarily death is
disproportionate punishment for the erime of raping an adult
woman”). And the Court has continued to recognize that
the Eighth Amendment proscribes grossly disproportionate
punishments, even when it has not been necessary to rely on
the proscription. See, e. g., Hutlo v. Finney, 437 U. 8. 678,
685 (1978); Ingraham v. Wright, 430 U, 3. 651, 667 (1977);
Gregg v. Georgia, 428 U, 8. 153, 171-172 (1978) (opinion of
Stewart, POWELL, and STEVENS, JJ1.); ef. Hutlo v. Dawns,
454 U, 8. 370, 374, and n. 3 (1982) (per curiam) (recognizing
that some prison sentences may be constitutionally dispro-
portionate); Rummel v, Estelle, 445 . 8., at 274, n. 11
{same).

C

There is no basis for the State’s assertion that the general
principle of proportionality does not apply to felony prison
sentences.” The constitutional language itself suggests no

= Aceording to Kummel v, Estelle, 446 U, 3. 268 (19800, Yone could
argue without fear of contradiction by any decigion of this Court that for
erimen concededly classifled and classiflable as felonies . . . the length of
gentence actually tmposed i8 purely a matter of legislative prerogative.”
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exception for imprisonment, We have recognized that the
Eighth Amendment imposes “parallel limitations” on bail,
" fines, and other punishments, Ingraham v. Wright, 430
U. 8., at 664, and the text is explicit that bail and fines may
not be excessive, It would be anomalous indeed if the lesser
punishment of a fine and the greater punishment of death
were both subject to proportionality analysis, but the inter-
mediate punishment of imprisonment were not. There is
also no historical support for such an exception. The com-
mon-law principle incorporated into the Eighth Amendment
clearly applied to prison terms. See Hodges v. Humkin,
supra. And our prior cases have recognized explicitly that
prison sentences are subject to proportionality analysis.
See, e. g., Weemas, 217U, S., at 377, of. Hutto v. Finney, 437
U. 8., at 685 (“Confinement in a prison . . . is a form of pun-
ishment subject to serutiny under Eighth Amendment
standards™).

When we have applied the proportionality principle in eapi-
tal cases, we have drawn no distinction with imprisonment.
See Gregg v. Georgia, 428 U. 8., at 176 (opinion of Stewart,
PowWELL, and STEVENS, JJ.). [t is true that the “penalty of
death differs from all other forms of eriminal punishment, not
in degree but in kind.” Furman v. Georgia, 408 U. 8. 238,
306 (1972) (Stewart, J., concurring). As a result, “our deci-
giona [in] capital cases are of limited assistance in deciding
the constitutionality of the punishment” in a neneapital case,
Rummel v. Estelle, 445 U, 8., at 272, All this means, how-
ever, is that, “[oJutside the context of capital punishment,
successful challenges to the proportionality of particular sen-
tences [will be] exceedingly rare,”* ibid. (emphasis added);

Id., at 274 (emphasis added). The Court did not adopt the standard pro-
posed, but merely recognized that the arpument was possible, To the ex-
tent that the SBtate makes this argument here, we find it meritless.

“In Enmund, for example, the Court found the death penalty to be ex-
cesgive for felony murder in the circumstances of that case, But clearly no
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see Hulto v. Davis, 454 U, 8., at 374. It does not mean that
proportionality analysis is entirely inapplicable in noncapital
cases,

In sum, we hold that a criminal sentence must be propor-
tionate to the erime for which the defendant has been con-
victed, Reviewing courts, of course, should grant substan-
tial deference to the broad authority that legislatures possess
in determining the types and limits of punishments for
crimes, as well as to the discretion that trial courts possess in
sentencing convicted criminals.” But no penalty is per se
constitutional. As the Court noted in Robinson v. Califor-
nig, 370 U, 8., at 667, a single day in prison may be uncon-
stitutional in some circumstances.

IIT
A

In reviewing sentences under the Eighth Amendment,
courts should be guided by objective factors that our cases
have recognized.” First, we look to the gravity of the of-
fense and the harshness of the penalty. In Enmund, for ex-
ample, the Court examined the circumstances of the defend-
ant’s crime in great detail. 458 U.S.,at —— - —— In
Coker the Court considered the seriousness of the crime of
rape, and compared it to other crimes, such as murder. 433

dlidpte parira, ale
sentence short of death would be wasssastiasionsl for Enmund's crime.

*In view of the substantial deference properly due to legielatures and
sentencing eourts, most reviewing courts normally will not be required to
engage in axtended analvsis to determine that a sentence ia not conatitu-
tionally disproportionate.

“As the Court has indicated, no one factor will be dispositive. See
Hutto v. Data, 464 U, 8, 270, 373-374 n. 2 (1982) (per curiam); Kummel
v. Egtella, 445 11, 8., at 275-276, The inherent nature of our federal
system and the need for individualized sentencing decisions result in a wide
range of conatitutional sentences. No single criterion can identify when a
sentence is 8o grossly disproportionate that it violates the Eighth
Amendment.
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U. 3., at 697-H98 (plurality opinion); id., at 608 (POWELL, J.,
concurring in the judgment in part and dissenting in part).
In Robinson the emphasis was placed on the nature of the
“erime.” 3T0 U, 8., at 666-667. And in Weems, the Court’s
opinion commented in two separate places on the pettiness of
the offense. 217 U, 5., at 363 and 365. Of course, a court
must consider the severity of the penalty in deciding whether
it is disproportionate. See, e. g., Coker, 433 U. 5., at 598
{plurality opinion); Weemas, 217 U, 8., at 366-367.

Second, it may be helpful to compare the sentences im-
posed on other criminals in the same jurisdiction. If more
serious crimes are subject to the same penalty, or to less seri-
ous penalties, that is some indication that the punishment at
issue may be excessive. Thus in Enmund the Court noted
that all of the other felony murderers on death row in Florida
were more culpable than the petitioner there. 458 1. 8., at
——. The Weems Court identified an impressive list of
niore serious crimes that were subject to less serious penal-
ties. 217 U. 8., at 380-381.

Third, courts may find it useful to compare the sentences
itnposed for commission of the same crime in other jurisdie-
tions. In Enmund the Court conducted an extensive review
of capital punishment statutes and determined that “only
about a third of American jurisdictions would ever permit a
defendant [such as Enmund] to be sentenced to die.” 468

U. 8., at —. Even in those jurisdictions, however, the
death penalty was almost never imposed under similar cir-
cumstances, Id., at —. The Court's review of foreign

law also supported its conclusion. Id., at —, n. 22, The
analysis in Coker was essentially the same. 433 U, S., at
593-597. And in Weems the Court relied on the fact that,
under federal law, a similar erime was punishable by only two
year's imprisonment and & fine, 217U, S,, at 380. Cf. Trop
v. Dulles, 356 U, 8. 86, 162-103 (1958) (plurality opinion).
In sum, a court's proportionality analysis under the Eighth
Amendment should be guided by objective criteria, including



R2—482—O0PINION
S0LEM ». HELM 13

(i) the gravity of the offense and the harshness of the penalty;
(i) the sentences imposed on other eriminals in the same ju-
risdiction; and (iii) the sentences imposed for commission of
the same crime in other jurisdictions.

B

Application of these factors assumes that courts are compe-
tent to judge the gravity of an offense, at least on a relative
seale. In a broad sense this assumption is justified, and
courts traditionally have made these judgments—just as leg-
islatures must make them in the first instance. Comparisons
can be made in light of the harm caused or threatened to the
victim or society, and the culpability of the offender. Thus
in Enmund the Court determined that the petitioner’s con-
duct was not s« serious as his accomplices’ conduct. Indeed,
there are widely shared views a8 to the relative seriousness
of erimes. See Rossi, Waite, Bose & Berk, The Seriousness
of Crimes: Normative Structure and Individual Differences,
39 Am. Soc. Rev, 224, 237 (1974). For example, as the crimi-
nal laws make clear, nonviolent crimes are less serious than
crimes marked by violence or the threat of violence, Cf. Tr.
of Oral Arg. 16 (the State recognizes that the criminal law is
more protective of people than property).

There are other wddedy accepted principles that courts may
apply in measuring the harm caused or threatened to the vie-
tim or society. The absolute magnitude of the crime may be
relevant. Stealing a million dollars is viewed as more seri-
ous than stealing a hundred dollars—a point recognized in
statutes distinguishing petty theft from grand theft. See,
e. g., 8.D. Codified Laws §22-30A-17 (Supp. 1982). Few
would dispute that a lesser included offense should not be
punished more severely than the greater offense. Thus a
court is justified in viewing assault with intent to murder as
more seripus than simple assault. See Roberis v. Collins,
544 F. 2d 188, 168-170 (CA4 1976) (per curiam), cert. denied,
430 U. 8. 973 (1977). Cf. Dembowski v. State, 251 Ind. 250,

Meia pm
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252, 240 N. E. 2d 815, 817 (1968) (armed robbery more seri-
ous than robbery); Cannon v, Gladden, 2038 Or, 629, 632, 281
P. 2d 233, 236 (1955) (rape more serious than assault with in-
tent to commit rape). It j#"also mmmm
tempts are less serious than completed crimes. See, e. g.,* -~
3.D. Codified Laws §22—4-1 (1979); 4 Blackstone *15. Simi-
larly, an accessory after the fact should not be subject to a
higher penalty than the principal. See,e. g.,181. 8. C. §3.
Turning to the eulpability of the offender, there are again
clear distinctions that courts may recognize and apply. In
Enmund the Court looked at the petitioner’s lack of intent to
kill in determining that he was less culpable than his accom-

plices. 458 U. 8., at ——. Most would agree that negligent

conduct is less serious than intentional conduct. South Ds-

kota, for example, ranks criminal acts in ascending order of :
seriousness as follows: negligent acts, reckless acts, knowing € M -
acts, intentional acts, and malicious acts. 8.D. Codified Mitil &
Laws § 22-1-2(1)(f) (Supp. 1982). A court,i entitled to Fzet J-yu1
look at a defendant’s motive in committjng’fc?r:le. Thus a o

murder may be viewed as more serious when committed pur- MW
suant to a contract. See, €. g., Mass, Gen. Laws Ann., ch.

279, §69(a)(5) (West Supp. 1982); cf. 4 Blackstone *15; In re 44#“""""
Foss, 10 Cal.3d 910, 519 P. 2d 1073 (1974). A Wwf
This list is by no means exhaustive. It simply illustrates ack ¥
that there are generally accepted criteria for comparing the o P o !
severity of different crimes on a broad seale, despite the diffl- s & w2
culties courts face in attempting to draw distinctions between _< »

gimilar critnes.
C

Application of the factors that we identify also assumes
that courts are able to compare different sentences. This as-
sumption, too, is justified. The easiest comparison, of
egurse, is between capital punishment and noncapital punish-
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ments, for the death penalty is different from other punish-
ments in kind rather than degree.” For sentences of impris-
onment, the problem is not so much one of ordering, but one
of line-drawing. It is clear that a 26-year sentence generally
is more severe than & 15-year sentence,” but in most cases it
would be difficult to decide that the former violates the
Eighth Amendment while the latter does not. Decisions of
this kind, although troubling, are not unigue to this area.
The courts are constantly called upon to draw similar lines in
a variety of contexts.

The Sixth Amendment right to a jury trial is an example.
In Williams v. Florida, 399 U, 8. 78 (1970), the Court upheld
a criminal conviction returned by & unanimous 6-member
jury, and in Apodaca v. Oregon, 406 U. S. 404 (1972), we up-
held a conviction returned by ten members of & 12-member
jury. In Ballew v. Georgia, 435 U. 8. 223 (1978), however,
we reversed g conviction returned by & unanimous 5-member
jury, JUSTICE BLACKMUN “readily admit[ted] that we d[id],
not pretend to discern a clear line between six members and
five,” Id., at 239 (opinion of BLACKMUN, J.). He neverthe-
less found a difference between them of “constitutional sig-
nificance.” Iid,; ef. id., at 245-248 (POWELL, J., concurring
in the judgment). And the following Term, in Burch v, Lou-
igigna, 441 U. S, 130 (1979), we reversed a conviction re-
turned by five members of 2 6-member jury:

“[Wle do not pretend the ability to discern a priori a
bright line below which the number of jurors participat-
ing in the trial or in the verdict would not permit the
jury to funetion in the manner required by our prior
cases. But. .. it is inevitable that lines must be drawn

"There is also a clear line between sentences of imprisonment and sen-
tences involving no deprivation of liberty. See Argervinger v. Hamlin,
407 U, 5. 25 (1972},

“The posaibility of parole may complicate the comparison, depending
upon the time and conditions of its availability,
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somewhere if the substance of the jury trial right is to be
preserved.” Id., at 137 (citations omitted).

Another Sixth Amendment case illustrates the line-draw-
ing function of the judiciary, and offers guidance on the
method by which some lines may be drawn. In Baldwin v.
New York, 399 U. 8. 66 (1970), the Court determined that a
defendant has a right to a jury trial “where imprisonment for
more than six months iz authorized.” Id., at 69 (plurality
opinion). In choosing the 6-month standard, the plurality re-
lied almost exelusively on the fact that only New York City
denied the right to a jury trial for an offense punishable by
more than six months. As JUSTICE WHITE explained:

“This near-uniform judgment of the Nation furnishes us
with the only objective criterion by which a line could
ever be drawn—on the basis of the possible penalty
alone—between offenses that are and that are not re-
garded as ‘serious’ for purposes of trial by jury.” Id., at
T2-73.

In short, Baldwin clearly demonstrates that a court properly
may distinguish one sentence of imprisonment from another.
It also supports our holding that courts properly may look to
the practices in other jurisdictions in deciding where lines be-
tween sentences should be drawn.

Iv

It remains to apply the analytical framework established
by our prior decisions to the case before us. We first con-
sider the relevant eriteria, viewing Helm's sentence as life
imprisonment without possibility of parole. We then con-
sider the State's argument that the possibility of commuta-
tion is sufficient to save an otherwise uneconstitutional
sentence.

A

Helm'’s crime was “one of the most passive felonies a per-
gon could commit.” State v. Helm, 287 N. W, 2d, at 501
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(Henderson, J., dissenting)., It involved neither violence nor
threat of violence to any person. The $100 face value of
Helm’s “no aeccount” check was niot trivial, but neither was it
a large amount. One hundred dollars was less than half the
amount South Dakota required for a felonious theft.”® It is
easy to see why such a crime is viewed by society as among
the less serious offenses. See Rossi et al., 39 Am. Soc. Rev,,
at 229,

Helm, of course, was not charged simply with uttering a
“no account” check, but also with being an habitual offender,®
And a Btate is justified in punishing a recidivist more se-
verely than it punishes a first offender. Helm's status, how-
ever, cannot be considered in the abstract. His prior of-
fenses, although classified as felonies, were all relatively
minor.* All were nonviclent and none was & crime against a
person. Indeed, there was no minimum amount in either the
burglary or the false pretenses statutes, see nn. 1 and 2,

“If Helm had been convicted simply of taking $100 from a cash register,
8.1, Codified Laws §22-80A~1 (1879), or defrauding someone of $100,
§22.304-3, or obtaining $100 through extortion, § 22-304-4(1), or black-
mail, §22-30A-4(8), or using g false credit card to obtain §100,
§22-30A-8.1, or embezzling $100, § 22-304-10, he would not be in priscn
today. All of these offenses would have been patty theft, 8 misdemeanor.
§ 22-30A-17 (amended 1982). Similarly, if Helm had written & $100 check
againet insufficient funds, rather than a nonexistent account, he would
have been guilty of a misdemeanor. §%22-41-1. Curiously, under South
Dakota law there 1s no distinetion between writing a “no account” check for
& large sum and writing & “no account” check for a small sum, § 22-41-1.2,

*'We must focus on the principal felony—the felony that triggers the life
sentence—ainee Helm already has paid the penalty for each of his prior of-
fenses, But we recognize, of eourse, that Helm's prior convietions are rel-
evant to the sentencing decision.

® Helm, who was 36 years old when he was sentenced, is not a profas-
gional criminel. The record indicates an addiction to alechol, and a conse-
quent diffieulty in holding a job. His record involves no instance of vio-
lence of any ldnd. Incarcerating him for life without possibility of parole is
unlikely to advance the goals of our criminal justice system in any substan-
tial way, Neither Helm nor the State will have any incentive to pursue
ciearly needed treatment for his aleohol problem.
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supra, and the minimum amount covered bysgrand larceny
statute was fairly small, see n. 3, supra.®
Helm's present sentence is life imprisonment without pos-
gibility of parole.® Barring executive clemency, see infra, at
———, Helm will spend the rest of his life in the state peniten-
tiary. This sentence is far more severe than the life sen-
tence we considered in Rummel v. Estelle. Rummel was
likely to have been eligible for parole within 12 years of his
initial confinement,™ a fact on which the Court relied heavily.
See 445 U. 8., at 280-281. [Helm’s sentence is more severe Mt -
than any other sentence the State could have imposed on any ,,_}-M
criminal for any crime. See note 6, supra] Only capital 3
punishment, a penalty not authorized in South Dakota when
Helm was sentenced, exceeds it.
22 - We-nest-consider-the-sentenees that could be imposed on
er criminals in the same jurisdiction. When Helm was
ﬁ"ﬂ""-’ sentenced, a South Dakota ecourt was required to impose a
AM “f life sentence for murder, S.D. Codified Laws §22-16-12
/. m-« ¢ At eneAL1979) (amended 1980), and was authorized to impose a life
sentence for treason, §22-8-1, first degree manslaughter,
Ly @lelae §22-16-15, first degree arson, §22-33-1, and kidnapping,
‘é‘f fac . S.D. Comp. Laws Ann, §22-19-1 (1967 ed., supp. 1978)
5  Lysesins (amended 1979). No other crime was punishable so severely
on the first offense. Attempted murder, S.D. Codified Laws
4—(44.!2‘—“-4‘1-4 —

= As suggested at oral argument, the third-degree burplary statute cov-
ered entering a building with the intent to steal a loaf of bread, Tr. of Oral
Arg. 14-16, It appears that the grand larceny statute would have covered
the theft of & chicken.

®Every life sentence in South Dakota is without possibility of parole.
See supro, at ——, Wae raise no question as to the general validity of sen-
tences without possibility of parole. The only issue before us is whether,
in the cireumstances of this case and in light of the conatitutional principle
of proportionality, the sentence imposed on this petitioner viclates the
Eighth Amendment.

¥We note that Rummel waa, in fact, released within eight months of the
Court's decision in his case. See L.A. Timeas, Nov. 16, 1980, p. 1, col. 3.
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vice on an aircraft,
22-1 (amended 1980

§ 22-10-byWwas ﬂnlj,r a Class 3 felony.) (Distribution of heroin,
§§2242-2 (amended 1982), 34-20B-13(7) (1977), and aggra-
vated assault, §22-18-1.1 (amended 1980 and 1951), were
only Class 4 felonies,

Helm’'s habitual offender status complicates our analysis,
but relevant eomparisons are still possible. Under § 22-7-7,
the penalty for a second or third felony is increased by one
class, Thus a life sentence was mandatory when a second or

t“ ird conyiction Was for treason, first degree manslaughter,
kd

idnappingyor(first degree arsotyand a life sentence would
have been authorized when a second or third conviction was
for such crimes as attempted murder, placing an explosive
device on an aircraft, or first degree rape. Finally, § 22-7-8,
under which Helm was sentenced, authorized life imprison-
ment after three prior convictions, regardlesﬂ of the crimes.
In sum, thera were a handful of crimes that were necessar-
113r1punrsh by life imprisonment er; and treason, first
dégree manslaughter, _: Anapping; %\‘egr&mgﬁ
second or third offense.] There was a larger group for which

life imprisonment was authorized in the discretion of the sen-
tencing l:uig_’|i ineluding: treason, first degree manslaughter,

mﬁ or ffirst degree arsor attempted murder, placing

an explosive device on an aireraft, or first degree rape on a
second or third offense; and any felony after three prior of-
fenses. Finally, there was a large group of very serious of-
fenses for which life imprisonment was not authorized, in-
cluding a third offense of hercin dealing or aggravated
assault.

Criminals committing any of these offenses ordinarily
would be thought more deserving of punishment than ane ut-
tering a “no account” check—even when the bad-check writer
had already committed six minor felonies,
there is no indication in the record that any habitual affender

ey Al A =
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other than Helm has ever been given the maximum sentence
on the basis of comparable crimes. It is more likely that the
possibility of life imprisonment under §22-7-8 generally is
reserved for criminals such as fourth-time heroin dealers,
while habitual bad-check writers receive more lenient treat-
ment.® In any event, Helm has been treated in the same
manner as, or more severely than, eriminals who have com-
mitted far more serious crimes.

Finally, we compare the sentences imposed for commission
of the same crime in other jurisdictions. The Court of Ap-
peals found that “Helm could have received a life sentence
without parole for his offense in only one other state, Ne-
vada,” 684 F, 2d, at 586, and we have no reason to doubt this
finding,. See Tr. of Oral Arg. 21. At the very least, there-
fore, it is clear that Helm could not have received such a se-
vere sentence in 48 of the 50 States, But even under Ne-
vada law, a life sentence without possibility of parole is
merely authorized in these circumstances. See Nev, Rev.
Stat. §207.010(2) (1981). We are not advised that any de-
fendant such as Helm, whose prior offenses were so minor,
actually has received the maximum penalty in Nevada.* It

#The State contends that § 22-7-8 is more lenient than the Texas habit-
nal offender statute in Rummel, for life imprisonment under §22-7-§ is
diseretionary rather than mandatory, Brief for Petitioner 22. Halm,
however, has challenged only his own sentence. No one suggests that
§22-7-8 may not be applied comstitutionally to fourth-time heroin deslers
or other viclent criminals. Thus we do not question the legislature’s judg-
ment. Unlike in Rummel, a lesser sentence here could have been entirely
congistent with bath the statute and the Eighth Amendment. See Note,
Disproportionality in Sentences of Imprisonment, 7 Colum. L, Rev. 11189,
1160 (1879},

® Under § 207.010(2), & Nevada court is authorized to impose a sentence
of “imprisonment in the state prison for life with or without possibility of
parole. If the penalty fixed by the court I8 life Imprisonment with the pos-
gibility of parole, eligibility for parole beging when a minimum of 10 years
has been served.” It appears that most sentences imposed under
§ 207.0102) permit parole, even when the prior crimes are far more serious
than Helm's. See, e. g., Rusling v. State, 96 Nev. T78, 617 P. 2d 1302
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appears that Helm was treated more severely than he would
have been in any other State.

B

The State argues that the present case is essentially the
same as Rummel v, Estelle, for the possibility of parole in
that case is matched by the possibility of executive clemency
here. The State reasons that the Governor could commute
Helm's sentence to g term of years. We conclude, however,
that the Scuth Dakota commutation system is fundamentally
different from the parole system that was before us in
Rummel,

As a matter of law, parole and commutation are different
concepts, despite some surface similarities, Parcle is g regn-
lar part of the rehabilitative process, Assuming good behav-
ior, it is the normal expectation in the vast majority of cases.
The law generally specifies when a prisoner will be eligible to
be considered for parole, and details the standards and proce-
dures applicable at that time. See, e. g., Greenholz v, Ne-
braska Penal Inmates, 442 1. 8. 1 (1979 (detailing Ne-
braska parcle procedures); Morrissey v. Brewer, 408 U, 8,
471, 477 (1972) (“the practice of releasing prisoners on parole
before the end of their sentences has become an integral part
of the penological system”). Thus it is possible to predict, at
least to some extent, when parcle might be granted. Com-
mutation, on the other hand, is an ad koc exercize of execu-
tive clemency. A Governor may commute & sentence at any
time for any reason without reference to any standards,
See, e. g., Connecticut Board of Pardons v. Dumschat, 452
U. 8. 468 (1981).

We explicitly have recognized the distinction between pa-
role and commutation in our prior cases.” Writing on behalf

(1980% (poesession of a firearm by o ex-felon, two Instances of driving an
automobile without the owner's consent, four first degree burglaries, two
sales of marijuann, two sales of & restricted dangerouz drug, one sale of
herpin, one eacape from state prison, snd one second degres burglary)

# In Rummel itself the Court implicitly recognized that the possihility of
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of the Morrissey Court, for example, CHIEF JUSTICE BUR-
GER contrasted the two possibilities: “Rather than being an
ad hoc exercise of clemency, parole is an established varia-
tion on imprisonment of convicted criminals.” 408 U, 8., at
477. In Dumachat, THE CHIEF JUSTICE similarly explained
that “there is a vast difference between a denial of parole . ., .
and a state's refusal to commute a lawful sentence,” 452
U, 8., at 466,

The Texas and South Dakota systems in particular are
very different. In Rummel, the Court did not rely simply
on the existence of some system of parole. Rather it looked
to the provisions of the system presented, including the fact
that Texas had “a relatively liberal policy of pranting 'good
time’ eredits to its prisoners, a policy that historically has al-
lowed a prisoner serving a life sentence to become eligible for
parole in as little as 12 years.” 445U, S, at 280, A Texas
prisoner became eligible for parcle when his calendar time
served plus “good conduet” time equaled one-third of the
maximum sentence imposed or 20 years, whichever iz less.
Tex. Code Crim. Proc. Ann., Art. 42.12, §15(b) (Vernon
1979). An entering prisoner earned 20 days good-time per
30 days served, Brief for Respondent in Rummel, O, T.
1979, No. 78-6386, p. 16, and this could be increased to 30
days good-time per 30 days served, Tex. Rev. Civ. Stat.
Ann.,, Art. 6181-1, §32-3 (Vernon Supp. 1982), Thus
Rummel could have been eligible for parole in as few as 10
years, and could have expected to become eligible, in the nor-
mal course of events, in only 12 years.

gommutation is not equivalent to the possibility of parcle. The Court eare-
fully “distinguish[ed] Rummel from a person sentenced under a recidiviat
gtatute like [Miss, Code Ann. § 99-18-83 (Supp. 1879)], which provides far
a gentence of life without parole.” 445U, 8,, at 281, But the Mississippd
Constitution empowers the Governor to grant pardons in “all eriminal and
penal cases, excepting those of tresson snd impeachment.” Art. B, §124.
The Mississippl Bupreme Court has long recognized that the power to par-
don includes the power to comrmute a conviet’s sentence.  See Whitfingion
v. Stevens, 221 Mirs. 588, 603-604, T3 So. 2d 137, 139-140 (1854)
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In South Dakota commutation is more difficult to obtain
than parole. For example, the board of pardons and paroles
is authorized to make commutation recommendations to the
Governor, see n. 7, supra, but §24-134 provides that “no
recommendation for the commutation of . . . a life sentence,
or for a pardon . . ., shall be made by less than the unani-
mous vote of all members of the board.” In fact, no life sen-
tence has been commuted in over eight years, App. 29, while
parole—where authorized—has been granted regularly dur-
ing that period, Tr. of Oral Arg. 8-9. Furthermare, even if
Helm’s sentence were commuted, he merely would be eligible
to be considered for parole.® Not only is there no guarantee
that he would be paroled, but the South Dakota parole
gystem is far more stringent than the one before us in
Rummel. Helm would have to serve three-fourths of his re-
vised sentence before he would be eligible for parole,
§ 24-15-5, and the provision for good-time credits is far less
generous, §24-5-1.%

The possibility of commutation is nothing more than a hope
for “an ad hoc exercise of clemency.” It is little different
from the possibility of executive clemency that exists in
every case in which a defendant challenges his sentence
under the Eighth Amendment. Recognition of such a bare
posgibility would make judicial review under the Eighth
Amendment meaningless.

v

The Constitution requires us to examine Helm's sentence

#The most recent commutation of a life sentence in South Dakota oc-
o in 1975. The record indicates, however, that the prisoner in ques-
tion ati been parcfed. App, 29.

= Azgume, for exemple, that in 1979 the Governor had commuted Helm's
gentence to a term of 40 years (his approximate life expectancy). Even if
Helm were a medel prisoner, he would not have been eligible for parole
until he had served over 21 years—more than twice the Bummel mini-
mum. And this comparison is generous to South Dakota's poeition. If
Rummel hed been sentenced to 40 years rather than life, he could have
been eligible for parole in less than 7 years,
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to determine if it is proportionate to his erime. Applying ob-
jeetive criteria, we find that Helm has received the penulti-
mate sentence for relatively minor criminal conduct. He has
been treated more harshly than other eriminals in the State
who have committed more serious crimes. He has been
treated more harshly than he would have been in any other
jurisdiction, with the possible exception of a single State.
We conclude that his sentence is significantly dispropor-
tionate to his erime, and is therefore prohibited by the
Eighth Amendment. The judgment of the Court of Appeals
is accordingly

Affirmed.
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JUSTICE POWELL delivered the opinion of the Court.

The issue presented is whether the Eighth Amendment
proscribes a life sentence without possibility of parole for a
seventh nonviolent felony.

1

By 1975 the State of South Dakota had convieted respond-
ent Jerry Helm of six nonviolent felonies. In 1964, 1966, and
1969 Helm was convicted of third-degree burglary.! In 1972

1In 1969 third-degres burglary was deflned In at least two sections of
the South Dakota eriminal code;

“A person bregking into any dwelling housa in the nighttime with intent
to commit a erime but under such circumstances as do not constitute bur-
glary in the first degree, ia guilty of burglary in the third degree.” B5.D.
Comp. Laws Ann. § 22-32-8 (1867) (repealed 1976}

“A person breaking or entering at any time any building within the curti-
lage of a dweltling house but not forming a part thereof, or any building or
part of any building, booth, tent, railroad car, vessel, vehicle as defined in
§32-14-1, or any strocture or erection in which any property is kept, with
intent to commit larceny or any felony, is guilty of burglary in the third
degree.” B8.D. Comp. Laws Ann. §22-32-8 (1967) {repealed 1976).

In 1964 and 1966 the third-degree burglary definition was essentially the
pame. See 8.D. Code §13.3703 (1939 ed., supp. 1960); 1865 8.0, Laws,
ch, 32. Third-degree burglary was punishable by “imprisonment in the
state penitentiary for any term not exceeding fifteen years,” 8.D. Comp.
Laws Ann. § 22-32-10 {1967} (previously codified at 5.1}, Code § 13.3706(3)



B2—482—0PINION
2 SOLEM ». HELM

he was convieted of obtaining money under false pretenses.®
In 1973 he was convieted of grand larceny.” And in 1975 he
was convicted of third-offense driving while intoxicated.*
The record contains no details about the circumstances of any
of these offenses, except that they were all nonviolent, none
was a crime against a person, and aleohol was a contributing
factor in each case.

In 1979 Helm was charged with uttering a “no account”
check for $100.° The only details we have of the erime are
those given by Helm to the state trial court:

(1989)) {repealed 1978,
In 1972 the relevant statute provided:

“Every person who designedly, by color or id of any false token or writ-
ing, or other false pretense, ... obteins from any perscn any money or
property . . . is punishable by imprisonment in the state penitentiary not
exceeding three years or in a county jail not exceeding one year, or by a
fine not exceeding three timer the value of the money or property 2o ob-
tained, or by both such fine and imprisonment,” 5.0, Comp. Laws Ann,
522414 {1967 (repealed 1876).

*In 1973 South Dakota defined “larceny™ as “the taldng of personal prop-
erty accomplished by fraud or stealth and with intent to deprive another
thereof.” 8.D. Comp, Laws Ann, §22-37-1 (1967) (repealed 1976).
Grand larceny and petit larceny were distinguished as follows:

“Grand larceny is larceny committed in any of the following casea:

{1) When the property taken is of a value exceeding fifty dollars;

{2) Whan such property, although not of a value exceeding fifty dollars,
is taken from the person of another;

(3] When such property is livestock.

Larceny in other cases ia petit larceny.” 8.D. Comp. Laws Ann. § 22-37-2
{1867) (repealed 1976}

Grand lareeny was then punishable by “imprisonment in the state peniten-
tiary not exceeding ten years or by imprisonment in the county jail not ex-
ceeding one year,” 8,0, Comp. Laws Ann, §22-37-3 (1967) (repealed
1976).

* A third offense of driving while under the influence of aleohol is & falony
in South Dakota. 3.D. Codifled Lawa § 82-23-4 (1976). Bee 1978 5.D.
Laws, ch. 195, § 7 (enacting version of § 32-28-4 in force in 1975},

*The governing statute provides, in relevant part:
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“'] was working in Sioux Falls, and got my check that
day, was drinking and I ended up here in Rapid City
with more money than I had when I started. I knew I'd
done something [ didn’t know exactly what. If [ would
have known thig, I would have picked the check up. 1
was drinking and didn't remember, stopped several
places.”” State v. Helm, 287 N. W. 2d 497, 501 (3S.D.
1980) (Henderson, J., dissenting) (quoting Helm),

After offering this explanation, Helm pleaded guilty.

Ordinarily the maximum punishment for uttering a “no ae-
count” check would have been five years imprisonment in the
state penitentiary and a five thousand dollar fine. See S.D.
Comp. Laws Ann, §22-6-1(6) (1967 ed., supp. 1978) (now
codified at 8.D, Codified Laws § 22-6-1(T) (Supp. 1982)). As
a result of his eriminal record, however, Helm was subject to
South Dakota's recidivist statute:

“When a defendant has been convicted of at least three
prior convietions [sic] in addition to the prineipal felony,
the sentence for the prineipal felony shall be enhanced to
the sentence for a Class 1 felony.” 8.D. Codified Laws
§22-7-8 (1979) (amended 1981).

The maximum penalty for a “Class 1 felony” was life impris-
onment in the state penitentiary and a twenty-five thousand
dollar fine.* 8.D. Comp. Laws Ann. §22-6-1(2) (1967 ed.,

"Any person who, for himeelf or as an agent or representative of another
for present consideration with intent to defraud, passes a check drawn on a
finaneial institution knowing at the time of such passing that he or his prin-
eipal does not have an account with such financial institution, is guilty of a
Class 5 felony.” 5.D. Codified Laws §22-41-1.2 (1979),

*When Helm was sentenced in April 1979, South Dakota law classified
felonies as follows:

“Except as otherwise provided by law, felonies are divided into the fol-
lowing seven classes which are distinguished from each other by the re-
apective maximum penalties hereinafter set forth which are authorized
upon convietion:
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supp. 1978) (now codified at S.D. Codified Laws §22-6-1(3)
(Supp. 1982)). Moreover, South Dakota law explicitly pro-
vides that parole is unavailable: “A person sentenced to life
imprisonment is not eligible for paroie by the board of par-
dons and paroles.” 8.D. Codified Laws §24-15-4 (1979).
The Governor’ is authorized to pardon prisoners, or to com-
mute their sentences, 8.1). Const., Art. IV, §3, but no other
relief from sentence is available even to a rehabilitated
prisoner.

Immediately after accepting Helm's guilty plea, the South
Dakota Cireuit Court sentenced Helm to life imprisonment
under §22-7-8. The court explained:

“‘T think you certainly earned this sentence and certainly
proven that you're an habitual criminal and the record

(1) Class A felony: life imprisonment in the state penitentiary, & lesser
sentence may not be given for a Class A felony;

{2) Class 1 felony: life imprisonment in the state penitentiary. In addi-
tian, a fine of twenty-five thousantd dollars may be imposed;

(3) Clazs 2 felony: twenty-five years imprisonment in the state peniten-
tiary., In addition, a fine of twenty-flve thousand dollars may be imposed;

{4) Class 3 felony: fifteen years imprisonment in the state penitentiary.
In addition, a fine of fifteen thousand dollars may be imposed;

{5} Class 4 felany: ten years imprisonment in the state penitentiary. In
addition, a fme of ten thousand dollars may be imposed;

(8} Clazs 5 felony: five years imprlsonment in the state penitentiary, In
addition, a fine of five thousand dollars may be imposed; and

(T} Class § felony: two years imprisonment in the state penitentiary or a
fine of two thousand dollars, or both.

“Wothing in this section shall limit increased sentences for habitual erimi-
viala ., ..

“Except in cases where punishment is prescribed by law, every offense
declared to be a felony and not otherwise classified is a Class 6 felony.”
3.D. Comp. Laws Ann. §22-6-1 (1967 ed., supp. 1978} (amended 197% and
1940).

"The board of pardans and paroles is authorized to make recommenda-
tione to tha Governor, 8.1, Codified Laws § 24-14-1 (197%); § 24-14-5; 5.D,
Executive Order 28204 (Apr. 12, 1982), but the Governor Is not bound by
the recommendation, §24-14-5,
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would indicate that you're beyond rehabilitation and that
the only prudent thing to do is to lock you up for the rest
of your natural life, so you won't have further victims of
your crimes, just be coming back before Courts. You'll
have plenty of time to think this one over.'” State v.
Helm, 287 N, W. 2d, at 500 (Henderson, J., dissenting)
(quoting 8.D, Cirenit Court, Seventh Judicial Cireuit,
Pennington County (Parker, J.)).

The South Dakota Supreme Court, in a 3-2 decision, affirmed
the sentence despite Helm's argument that it violated the
Eighth Amendment. State v. Helm, supra.

After Helm had served two years in the state penitentiary,
he requested the Governor to commute his sentence to a
fixed term of years. Such a commutation would have had
the effect of making Helm eligible to be considered for parole
when he had served three-fourths of his new sentence. See
S.D. Codified Laws §24-15-5(3) (1979). The Governor de-
nied Helm’s request in May 1981. App. 26.

In November 1981, Helm sought habeas relief in the
United States District Court for the Distriet of South Da-
kota. Helm argued, among other things, that his sentence
constituted cruel and unusual punishment under the Eighth
and Fourteenth Amendments. Although the District Court
recognized that the sentence was harsh, it concluded that this
Court’s recent decision in Rummel v. Estelle, 445 U, S, 263
(1980), was dispositive. It therefore denied the writ.

The United States Court of Appeals for the Eighth Cirenit
reversed. 684 F. 2d 582 (1982). The Court of Appeals
noted that Rummel v. Eslelle was distinguishable. Helm's
sentence of life without parole was qualitatively different
from Rummel's life sentence with the prospect of parole be-
cause South Dakota has rejected rehabilitation as a goal of
the criminal justice system. The Court of Appeals examined
the nature of Helm's offenses, the nature of his sentence, and
the sentence he could have received in other States for the
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same offense. It concluded, on the basis of this examination,
that Helm's sentence was “grossly disproportionate to the na-
ture of the offense.” 684 F. 2d, at 687. It therefore di-
rected the District Court to issue the writ unless the State
resentenced Helm, Ihid,
i i Eighth Amendment question pre-

sented by this case meppentedaestiosmgt 459 U. 5. —
(1982). We now affirm.
II

The Eighth Amendment declares: “Excessive bail shall not
be required, nor excessive fines imposed, nor cruel and un-
usual punishments inflicted.” The final clause prohibits not
only barbarie punishments, but also sentences that are dis-
proportionate to the crime committed.

A

The principle that a punishment should be proportionate to
the erime is deeply reoted and frequently repeated in com-
mon-law jurisprudence. In 1215 three chapters of Magna
Carta were devoted to the rule that “amercements”* may not
be excessive.® And the principle was repeated and ex-
tended in the First Statute of Westminster, 3 Edw. I, ch. 6
(1276). These were not hollow guarantees, for the royal
courts relied on them to invalidate disproportionate punish-
ments, See, e. g., Le Gras v. Bailiff of Bishop of Winches-

®An amercement was similar to a modern-day fine. It was the most
common ¢eriminal sanction in thirteenth century England. See 2 F. Pol-
lock & F'. Maitland, The History of English Law 513-515 (2d ed. 1808),

*Chapter 20 declared that “[a] freeman shall not be amerced for a small
fault, but after the manner of the fault; and for a great crime accord
the heinousness of it." See 1 8.D. Codified Laws, p. 4 (197 mnalation
of Magna Carta), According to Maitland, “th as no clause in Magna
Carta more grateful to the mass of the peoplef . . ." F. Maitland, Pleas of
the Crown for the County of Gloueester xuxiv'(1884). Chapter 21 granted
the same rights to the nobility, and chapter 22 granted the same rights to
the clergy.
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ter, Y.B. Mich. 10 Edw. II, pl. 4 (C.P. 1316), reprinted in 52
Selden Seciety 3 (1934). When prison sentences became the
normal criminal sanctions, the common law recognized that
these, too, must be proportional. See, e. g., Hodges v.
Humlkin, 2 Bulst. 139, 140, 80 Eng. Rep. 1015, 1016 (K.B.
1615) (Croke, J.) (“imprisonment ought always to be accord-
ing to the quality of the offence™).

The English Bill of Rights repeated the principle of propor-
tionality in language that was later adopted in the Eighth
Amendment: “excessive Baile ought not to be required nor
excessive Fines imposed nor eruell and unusuall Punishments
inflicted.” 1 W. & M., sess. 2, ch. 2 (1689). Although the
precise scope of this provision is uncertain, it at least incorpo-
rated “the longstanding principle of English law that the pun-
ishment . . . should not be, by reason of its excessive length
or severity, greatly disproportionate to the offense charged.”
R. Perry, Sources of Qur Liberties 236 (1959); see 4 W,
Blackstone, Commentaries *16-19 (1769); see also id., at
*16-17 (in condemning “punishments of unreasonable sever-
ity,” uses “cruel” to mean severe or excessive). Indeed,
barely three months after the Bill of Rights was adopted, the
House of Lords declared that a “fine of thirty thousand
pounds, imposed by the court of King’s Bench upon the egrl
of Devon, was excessive and exorbitant, against magna
charta, the common right of the subject, and against the law
of the land.” Earl of Devon's Case, 11 State Trials 133, 136
(1689).

When the Framers of the Eighth Amendment adopted the
language of the English Bill of Rights," they alse adopted the
Engiish principle of proportionality. The people were guar-
anteed the rights they had possessed as English subjects—
including the right to be free from excessive punishments.

"This language had earlier been Incorporated in the Virginia Declaration
of Rights, Art, I, §9, authored by George Mason.

; [

-

See PI Howard y The Road Ffrom

-

Runnymede: Majrna Carta and
Congtitutional [sm in Amecica 207 (f‘?éﬁ),
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The constitutional prineiple of proportionality has been rec-
ognized explicitly in this Court for almost a century.” Inthe
leading case of Weemas v. [nited States, 217 U. S. 349 (1910),
the defendant had been convicted of falsifying a public doecu-
ment and sentenced to 15 years of “cadena temporal,” a form
of imprisonment that included hard labor in chains and per-
manent civil disabilities. The Court noted “that it is a pre-
cept of justice that punishment for crime should be graduated
and proportioned to offense,” id., at 367, and held that the
sentence violated the Eighth Amendment. The Court en-
dorsed the principle of proportionality as a constitutional
standard, see, ¢. g., id., at 372-373, and determined that the
sentence before it was “eruel in its excess of imprisonment,”
id., at 377.

The Court next applied the principle to invalidate a crimi-
nal sentence in Robinson v. California, 370 U. 8. 660
(1962).% A 90-day sentence was found to be excessive for
the crime of being “addicted to the use of narcotics.” The
Court explained that “imprisonment for ninety days is not, in
the abstract, & punishment which is either cruel or unusual.”

Un (*Neil v, Vermont, 144 U, 5, 323 (1892), the defendant had been
convicted of 307 counts of “selling intoxicating liguor without authority,”
and sentenced to & term of over b4 years, The majority did not reach
O'Neil's contention that this sentence was unconstitutional, for he did not
include the point in his assignment of errors or in his brief. fd., at 331
Furthermore, the majority noted that the Eighth Amendment “does not
apply to the States." [d., at 332, Accordingly the Court dismissed the
writ of error for want of & federal question. [d., at 336-337. The dissent,
however, reached the Eighth Amendment question, obeerving that it “is
directed . . . against all punishments which by their exceasive length or se-
verity are preatly disproportioned to the offences charped,” [Id., at
330340 (Fleld, J., dissenting),

1 Members of the Court continued to recognize the principle of propor-
tionality in the meantime. See, e. g., Trop v. Dulles, 366 U. 8. 86, 100
(1958) (plurality opinion); id., at 111 {(BRENNAN, J., concurring); id., at
125-126 {Frankfurter, J., dissenting}.
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Id., at 667, Thus there was no question of an inherently bar-
baric punishment. “But the question cannot be considered
in the abstract. Even one day in prison would be a cruel and
unusual punishment for the ‘erime’ of having & common cold.”
Ihid.

Most recently, the Court has applied the principle of pro-
portionality to hold capital punishment excessive in certain
circumstances. Enmund v. Florida, 458 U. 8. —— (1982)
(death penalty excessive for felony murder when defendant
did not take life, attempt to take life, or intend that a life be
taken or that lethal force be used); Coker v. Georgia, 433
U. 8. 584, 592 (1977) (plurality opinion) (“sentence of death is
grossly disproportionate and excessive punishment for the
crime of rape”); id., at 601 (POWELL, J., concurring in the
judgment in part and dissenting in part) (“ordinarily death is
disproportionate punishment for the erime of raping an adult
woman”). And the Court has continued to recognize that
the Eighth Amendment proscribes grossly disproportionate
punishments, even when it has not been necessary to rely on
the proscription. See, &. g., Hutto v. Finney, 437 U. 8. 678,
685 (1978); Ingraham v. Wright, 430 U, 8. 651, 667 (1977);
Gregg v. Georgia, 428 U. 8. 158, 171-172 (1976) (opinion of
Stewart, POWELL, and STEVENS, JJ.); of. Hutto v. Davis,
454 1. 8. 370, 374, and n. 3 (1982) (per curiam) (recognizing
that some prison sentences may be constitutionally dispro-
portionate); Rummel v. Estelle, 445 U, 3., at 274, n. 11
(same).

C

There is no basis for the State’s assertion that the general
principle of proportionality does not apply to felony prison
sentences.” The constitutional language itself suggests no

" According to Rummel v, Estelle, 445 U, 5. 263 (1980), “one could
ergue without fear of eontradiction by any decision of this Court that for
crimes coneededly classified and classifigble as felonies . . . the length of
sentence actually imposed i3 purely a matter of legislative prerogative.”
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exception for imprisonment. We have recognized that the
Eighth Amendment imposes “parallel limitations” on bail,
fines, and other punishments, Ingraham v. Wright, 430
U. 8., at 664, and the text is explicit that bail and fines may
not be excessive. It would be anomalous indeed if the lesser
punishment of a fine and the greater punishment of death
were both subject to proportionality analysis, but the inter-
mediate punishment of imprisonment were not. There is
also no histarieal support for such an exception. The com-
mon-law principle incorporated into the Eighth Amendment
clearly applied to prison terms. See Hodges v. Humkin,
supra. And our prior cases have recognized explicitly that
prison sentences are subject to proportionality analysis.
See, e. g., Weema, 217 U, 8., at 377; cf. Hutto v. Finney, 437
U. 8., at 685 (“Confinement in a prison . . . is a form of pun-

ishment subject to scrutiny under Eighth Amendment

standards”). _

When we have applied the proportionslity prineiple in capi-
tal cases, we have drawn no distinction with imprisonment.
See (rregy v. Georgia, 428 U, 8., at 176 (opinion of Stewart,
POWELL, and STEVENS, JJ.). [t is true that the “penalty of
death differs from all other forms of eriminal punishment, not
in degree but in kind.” Furman v. Georgia, 408 U. S. 238,
306 (1972) (Stewart, J., concurring). As a result, “our deci-
gions [in] capital cases are of limited assistance in deciding
the constitutionality of the punishment” in a noneapital case.
Rummel v. Estelle, 445 U. 8., at 272. All this means, how-
ever, is that, “{oJutside the context of capital punishment,
successful challenges to the proportionality of particular sen-
tences [will be] exceedingly rare,”" ibid. (emphasis added);

Id., at 274 (emphasis added). The Court did not adopt the standard pro-

posed, but merely recognized that the argiment was posslble, To the ex- -

tent that the State makes this argument here, we find it meritless,
“In Enmund, for example, the Court found the death penalty to be ex-
cessive for felony murder in the circumstances of that case. But clearly no

) ffl'ﬁfs' ﬁf: ;



B2-492—0OPINION
S0LEM ». HELM b}

see Hulto v. Dawvis, 454 U. 3., at 374. It does not mean that
proportionality analysis is entirely inapplicable in noncapital
cases.

In sum, we hold that a criminal sentence must be propor-
tionate to the crime for which the defendant has been con-
victed. Reviewing courts, of course, should grant substan-
tial deference to the broad authority that legislatures possess
in determining the types and limits of punishments for
ccrimes, as well as to the discretion that trial courts possess in
sentencing convicted criminals,” But no penalty is per se
constitutional. As the Court noted in Robinson v. Califor-
nig, 370 U. 8., at 667, a single day in prison may be uncon-
gtitutional in some circumstances,

II1
A

In reviewing sentences under the Eighth Amendment,
courts should be guided by objeective factors that our cases
have recognized.” First, we look to the gravity of the of-
fense and the harshness of the penalty. In Enmund, for ex-
ample, the Court examined the circumstances of the defend-
ant’s crime in great detail. 468 U. 3,88 —-—— In
Coker the Court considered the seriousness of the crime of
rape, and compared it to other crimes, such as murder, 433

of marisenment
sentence p would be weilmiEsl for Enmund's erime,

“In view of the substantial deference properly due to legislatures and
sentencing courts, most reviewing courts normally will not be required to
engage In extended analysis to determine that a sentence is not constitu-
tionally disproportionate,

" As the Court has indicated, no one factor will be dispositive, Sea
Hutto v, Davis, 454 U. 5, 870, 373374 n. 2 (1982) (per curiam); Rummel
v. Estefle, 445 U. 8., at 275-276. The inherent nature of our federal
system and the need for individualized sentencing decigions result in 2 wide
range of constitutional sentences. No single eriterion can identify when a

gentence s @0 pyoesly disproportlonate that 1t violates the Eighth
Amendment,

See JefFries [ Stephan, Defanses,
Pl"fiumff“l'ﬂns, and Burden oF fraof In the

€ riminal  Low 8¢ Yale L.J. |325}
336 - 1333%  (19%9) -
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U, 8., at 597-598 (plurality opinion); id., at 803 (PowELL, J.,
concurring in the judgment in part and dissenting in part).
In Robinson the emphasis was placed on the nature of the
“erime,” BTOU. S,, at 666-667, And in Weems, the Court’s
opinion commented in two separate places on the pettiness of
the offense. 217 U. 8., at 363 and 365, Of course, a court
must consider the severity of the penalty in deciding whether
it is disproportionate. See, e. g., Coker, 4323 U. S., at 598
(plurality opinion); Weems, 217 U. 8,, at 366-367.

Second, it may be helpful to compare the sentences im-
posed on other criminals in the same jurisdiction. If more
serious crimes are subject to the same penalty, or to less seri-
ous penalties, that is some indication that the punishment at
issue may be excessive. Thus in Enmund the Court noted
that all of the other felony murderers on death row in Florida
were more culpable than the petitioner there. 458 U. 8., at
——. The Weems Court identified an impressive list of
more serious crimes that were subject to leas serious penal-
ties. 217 U. 8., at 380-381.

Third, courts may find it useful to compare the sentences
imposed for commission of the same crime in other jurisdic-
tions. In Enmund the Court conducted an extensive review
of capital punishment statutes and determined that “only
about a third of American jurisdictions would ever permit a
defendant [such as Enmund] to be sentenced to die.” 458
U. 8., at —. Even in those jurisdictions, however, the
death penalty was almost never imposed under similar cir-
cumstances. Jd., at ——. The Court’s review of foreign
law also supported its conelusion. [Id., at —, n. 22, The
analysis in Coker was essentially the same. 433 U. 8., at
593-597. And in Weema the Court relied on the fact that,
under federal law, a similar erime was punishable by only two
year’s imprisonment and a fine. 217U. 8., at 380. Cf. Trop
v. Dulles, 356 U. 8. 86, 102-103 (1958) (plurality opinion).

In sum, a court’s proportionality analysis under the Eighth
Amendment should be guided by objective criteria, ineluding
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(i) the gravity of the offense and the harshness of the penalty,;
{ii) the sentences imposed on other eriminals in the same ju-
risdietion; and (iii) the sentences imposed for commission of
the same crime in other jurisdictions.

B

Application of these factors assumes that courts are compe-
tent to judge the gravity of an offense, at least on a relative
scale. In a broad sense this assumption is justified, and
courts traditionally have made these judgments—just as leg-
islatures must make them in the first instance. Comparisons
can be made in light of the harm cauzed or threatened to the
victim or society, and the culpability of the offender, Thus
in Enmund the Court determined that the petitioner’s con-
duet was not @ serious as his accomplices’ conduct. Indeed,
there are widely shared views aa to the relative seriousness
of crimes. See Rossi, Waite, Bose & Berk, The Seriousness
of Crimes: Normative Struwniduﬂm_,
39 Am. Soc. Rev. 224, 237 (1974). For example, as the crimi-
nal laws make clear, nonviolent crimes are less serious than
erimes marked by violenee or the threat of violence, Cf, Tr,
of Oral Arg. 16 (the State recognizes that the criminal law is
more protective of people than property).

There are otherdgisimly accepted principles that courts may
apply in measuring the harm eaused or threatened to the vie-
tim or society. The absolute magnitude of the erime may be
relevant. Stealing a million dollars is viewed as more seri-
ous than stealing a hundred dollars—a point recognized in
statutes distinguishing petty theft from grand theft. See,
e. g., 8.D. Codified Laws §22-30A-17 (Supp. 1982). Few
would dispute that a lesser included offense should not be
punished more severely than the greater offense. Thus a
court ia justified in viewing assault with intent to murder as
more serious than simple assault. See Roberts v. Collins,
544 F. 2d 168, 169-170 (CA4 1976) (per curiam), cert. denied,
430 U. 8. 973 (1977). Cf. Dembowski v. State, 251 Ind. 250,

6

roman
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252, 240 N. E. 2d 815, 817 (1968) (armed robbéry more seri-
ous than robbery); Cannon v. Gladden, 203 ,Or, 629, 632, 281
Mﬂiﬁmﬂﬁﬁ_\_{w«um serious assault with in-
tent to commit rap-e] It dmr also recognized that at-
tempts are less serious than completed crimes. See, e. g.,
S.D. Codified Laws § 22-4-1 (1979); 4 Blackstone *15. Simi-
larly, an accessory after the fact should not be subject to a
higher penalty than the principal. See,e. g.,18U. 8. C. §3.

Turning to the culpability of the offender, there are again
clear distinctions that courts may recognize and apply., In
Enmund the Court looked at the petitioner's lack of intent to
kill in determining that he was less culpable than his accom-
plices. 458 U, 8., at——. Most would agree that negligent
conduct is less serious than intentional conduct. South Da-
kota, for example, ranks eriminal acts in aseending order of
geriousness as follows: negligent acts, reckless acts, knowing

acts, mtentmnal _acts, and malicious acts. S.D. Codified
-2(1)(f) (Supp. 1982). A court)js sl entitled to
lo-::-k at a defendant’s motive in committing a crime. Thus a
murder may be viewed as more serious when committed pur-
suant to a contract. See, e. g., Mass. Gen. Laws Ann_, ch.
279, § 6%a)(5) (West Supp. 1952); ef. 4 Blackstone *15; I-n re
Foss, 10 Cal.3d 910, 519 P, 2d 1073 (1974).

This list is by no means exhaustive, It simply illustrates
that there are generally accepted criteria for comparing the
severity of different crimes on a broad scale, despite the diffi-
culties courts face in attempting to draw distinctions between
gimilar crimes.

C

Application of the factors that we identify also assumes
that courts are able to compare different sentences, This as-
sumption, too, is justiied. The easiest comparison, of
course, is between capital punishment and noncapital punish-
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ments, for the death penalty is different from other punish-
ments in kind rather than degree.'” For sentences of impris-
onment, the problem is not so much one of ordering, but one
of ine-drawing. It is clear that a 25-year sentence generally
iz more severe than a 15-year sentence,” but in most cases it
would be difficult to decide that the former violates the
Eighth Amendment while the latter does not. Decisions of
this kind, although troubling, are not unique to this area.
The courts are constantly called upon to draw similar lines in
a variety of contexts.

The Sixth Amendment right to a jury trial is an example.
In Williamas v. Florida, 399 U. 8. 78 (1970), the Court upheld
& criminal conviction returned by a unanimous 6-member
jury, and in Apodaca v. Oregon, 406 U. 8. 404 (1972), we up-
held a conviction returned by ten members of a3 12-member
jury. In Ballew v. Georgia, 435 1. 8. 223 (1978), however,
we reversed a conviction returned by a unanimous 5-member
jury. JUSTICE BLACEMUN “readily admit{ted] that we d[id]
not pretend to discern a clear line between six members and
five,” Id., at 239 (opinion of BLACEMUN, J.). He neverthe-
less found a difference between them of “constitutional sig-
nificance.” [bid.; cf. id., at 245-246 (POWELL, J., concurring
in the judgment). And the following Term, in Burch v. Lou-
imana, 441 U, 8. 130 (1979), we reversed a conviction re-
turned by five members of a 6-member jury:

“[Wle do not pretend the ability to discern a priori a
bright line below which the number of jurors participat-
ing in the trial or in the verdict would not permit the
jury to function in the manner required by our prior
cases. But. .. it isinevitable that lines must be drawn

" There js also a clear line between sentences of imprisonment and sen-
tences involving no deprivation of liberty. BSee Argersinger v. Hamlin,
407 11, 8. 25 (1872).

“The possibility of parole may complicate the comparison, depending
upon the time and conditions of ita availability.
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somewhere if the substance of the jury trial right is to be
preserved,” Id., at 137 (citations omitted).

Another Sixth Amendment case illustrates the line-draw-
ing function of the judiciary, and offers guidance on the
method by which some lines may be drawn. In Baldwin v.
New York, 399 U, 8. 66 (1970), the Court determined that a
defendant has a right to a jury trial “where imprisonment for
more than six months is authorized.” Id., at 69 (plurality
opinion). In choosing the 6-month standard, the plurality re-
lied almost exclusively on the fact that only New York City
denied the right to a jury trial for an offense punishable by
more than six months, As JUSTICE WHITE explained:

“This near-uniform judgment of the Nation furnishes us
with the only objective criterion by which a line could
ever be drawn—on the basis of the possible penalty
alone—between offenses that are and that are not re-
garded as ‘serious’ for purposes of trial by jury.” Id., at
T2-73.

In short, Baldwin clearly demonstrates that a court properly
may distinguish one sentence of imprisonment frotn another.
It also supports our holding that courts properly may look to
the practices in other jurisdictions in deciding where lines be-
tween sentences should be drawn.

IV

It remains to apply the analytical framework established
by our prior decisions to the case before us. We first con-
gsider the relevant eriteria, viewing Helm's sentence as life
imprisonment without possibility of parole. We then con-
gider the State's argument that the possibility of commuta-
tion is sufficient to save an otherwise unconstitutional
sentence.

A

Helm’s erime was “one of the most passive felonies a per-
son could commit.” Siate v. Helm, 287 N. W. 24, at 501
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(Henderson, J., dissenting). It involved neither violence nor
threat of violence to any person. The $100 face value of
Helm’s “no aecount” check was not trivial, but neither was it
a large amount. One hundred dollars was less than half the
amount South Dakota required for a felonious theit.” It is
easy to see why such a crime is viewed by society as among
the less serious offenses. See Rosszietal., 39 Am. Soc. Rev.,
at 229,

Helm, of course, was not charged simply with uttering a
“no account” check, but also with being an habitual offender.”
And a State is justified in punishing a recidivist more se-
verely than it punishes a first offender. Helm's status, how-
ever, cannot be considered in the abstract. His prior of-
fenses, although classified as felonies, were all relatively
minor.* All were nonviolent and none was 4 crime against a
" person, Indeed, there was no minimum amount in either the
burglary or the false pretenses statutes, see nn. 1 and 2,

*If Helm had been convicted simply of taking $100 from a cash register,
B.D. Codified Laws §22 30A-1 (1979), or defrauding someone of $100,
§ 22-30A-3, or obtaining $100 through extortion, § 22-30A—4(1), or black-
mail, §22-30A-43), or ueing a false credit card to obtain 100,
§22-304-8.1, or embezzling 3100, § 22-30A-10, he would not be in prison
today, All of thess offenses would have been petty theft, a misdemeanor.
§22-30A-17 (amended 1982). Similarly, if Helm had written a $100 check
against insufficient funds, rather than & nonexistent aceount, he would
hava been guilty of a misdemeanor, §§228-41-1. Curiously, under South
Dakota law there is no distinction between writing a “no sccount” chack for
a large sumn and writing a “no account” check for & small sum. §22-41-1.2.

¥ We must foeus on the prineipal felony—the felony that triggers the life
sentence—sainee Helm already has paid the penalty for each of his prior of-
fenses, But we recognize, of cotirse, that Helm's prior convietions are rel-
avant to the sentencing decision.

% Helm, who was 36 years old when he was sentenced, i3 not a profes-
gional criminal. The record indicates an addiction to aleohol, and & conse-
quent difficulty in holding & job. His record involves no instance of vio- _/L

lence of any kind. Incarcerating him for life without possibili
unlikely to advanece the goals of our eriminal justice sy n any substan-
tial way. Neither Helm nor the SBtate will have anj incentive to pursue

clearly needed treatment for hie aleohol problem

A

L ___‘__‘__HK
or ﬁﬂr QWF -‘\"\_

N

Frn?ram of \

Qhabi[ | faTion - o



n;ghh"fﬂ-’-r

f‘ha'l" L____

82-492—OPINION the
18 SOLEM v. HELM

supra, and the minimum amount covered by d larceny
statute was fairly small, see n. 3, supra.®

Helm's present sentenee iz life imprisonment without pos-
gibility of parole.® Barring executive clemency, see infra, at
——, Helm will spend the rest of his life in the state peniten-
tiary, This sentence is far more severe than the life sen-
tence we considered in Rummel v. Estelle. Bummel was
likely to have been eligible for parole within 12 years of his
initial confinement,® a fact on which the Court relied heavily.
See 445 U, 8., at 280-281. Helm's sentence is severe
thavcany-atige-senanee the State could have imposed on any
eriminal for any crime. See note 6, supra. Only capital
punishment, a penalty not authorized in South Dakota when
Helm was sentenced, exceeds it.

We next consider the sentences that could be imposed on
other criminals in the same jurisdiction. When Helm was
gentenced, a South Dakota court was required to impose a
life sentence for murder, S.D. Codified Laws §22-16-12
(1979) {amended 1980), and was authorized to impose a life
sentence for treason, §22-8-1 first degree manslaughter,
§ 22-16-15, first degree arson, §22-33-1, and kidnapping,
S8.D. Comp. Laws Ann. §22-19-1 (1967 ed., supp. 1978}
{(amended 1979). No other crime was punishable so severely
on the first offense, Attempted murder, 8.D. Codified Laws

= AR suggested at oral argument, the third-degree burglary statute cov-
ered entering a building with the intent to ateal 2 loaf of bread. Tr. of Oral
Arg. 14-16. It appears that the grand larceny statute would have coversd
the theft of a chicken.

#Every life sentence in South Dakota is without possibility of parole.
Hee supra, at —. We raise no question as to the general validity of sen-
tences without possibility of parole, The only issue before us is whether,
in the circumstances of this case and in lght of the constitutional principle
of proportionality, the sentence imposed on this petitioner violates the
Eighth Amendmeant.

“We note that Rummel was, in fact, released within eight months of the
Court's decision in his case. See L.A. Times, Nov. 16, 1880, p. 1, col. 8.
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§224-1(5) (1979), placing an explosive device on an aircraft,
§ 22-14A-5, and first degree rape, §22-22-1 (amended 1980
and 1982), were only Class 2 felonies, A vated rio
10-5% fwas only a Class 3 felony.) Distribution of heroin,
= §§22-42-2 (amended 1982), 24-20B-13(7) (1977), and aggra-
vated assault, §22-18-1.1 (amended 1980 and 1981), were
only Class 4 felonies.
Helm's habitual offender status complicates our analysis,
but relevant comparisons are still possible. Under §22-7-7,
the penalty for a second or third felony is increased by one
class. Thus a life sentence was mandatory when & second or
third conviction was for treason, first degree manslaughter, o
t% - (kidnapping,) orfirst degree arson; and a life sentence would
have been authorized when a second or third conviction was
for such crimes as attempted murder, placing an explosive -
device on an aircraft, or first degree rape. Finally, §22-7
under which Helm was sentenced, authorized life imprigon-

pi 5€Cdnd]

o - ment after three prior convictions, regardless of crimes, o third
e In sum, there were & handful of crimes that-were =
Firet degree ] ily punished by life imprisonment; mde ) shiEeser J
arw degree manslaughter) kidnapping ousinstinpmsansmess Bl i)
= “asepdndbindmdiopsy, There was a larger group for which
life imprisonment was authorized in the diseretion of the sen-
tencing judge, including: treason, first degree manslaughter, - @
- Cotoaoping et deree ssndwimpted ader, pacing -
an osive device on an aircraft, sscfirst degree rape on a
\\3___,.— second or third offense; and any felony after three prior of-
e:*"‘«d s fenses. Finally, there was a large group of very serious of-

fenses for which life imprisonment was not autherized, in-
cluding a third offense of heroin dealing or aggravated
assault.

Criminals committing any of these offenses ordinarily
would be thought more deserving of punishment than one ut-
tering & "“no account” check—even when the bad-check writer
had already committed six minor felonies.
there is no indication in the record that any habitual offender
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other than Helm has ever been given the maximum sentence
on the basis of comparable crimes. It is more likely that the
possibility of life imprisonment under §22-7-8 generally is
reserved for criminals such as fourth-time heroin dealers,
while habitual bad-check writers receive more lenient treat-
ment.® In any event, Helm has been treated in the same
manner as, or more severely than, eriminals who have com-
mitted far more serious crimes.

Finally, we compare the sentences imposed for commission
of the same crime in other jurisdictions. The Court of Ap-
peals found that “Helm could have received a life sentence
without parole for his offense in only one other state, Ne-
vada,” 684 F. 2d, at 586, and we have no reascn to doubt this
finding. See Tr. of Oral Arg. 21. At the very least, there-
fore, it is clear that Helm could not have received such a se-
vere sentence in 48 of the 50 States. But even under Ne-
vada law, a life sentence without possibility of parole is
merely authorized in these circumstances. See Nev. Rev.
Stat. §207.010(2) (1981). We are not advised that any de-
fendant such as Helm, whose prior offenses were so0 minor,
actually has received the maximum penalty in Nevada.® It

*The Btate contends that § 22-7-8 is more lenient than the Texas habit-
ual offender atatute in Rummal, for life imprisonment under §22-7-8 is
diseretionary rather than mandatory. Brlef for Petitioner 22, Helm,
however, has challenged only his own sentence. No one suggests that
§ 22-7-8 may not be applied constitutionally to fourth-time hervin dealers
or other violent criminals, Thus we do not question the leglslature’s judg-
ment, Unlike in Ruymmel, a lesser gentence here could have baen entirely
conslstent with both the statute and the Eighth Amendment. See Note,
Disproportionality in Sentences of Imprisenment, 79 Colum. L. Rev. 1119,
1160 (1979}

# Under § 207.010(2), a Nevada court is authorized to impose a sentence
of “imprisonment in the state prison for life with or without possibility of
parole. [If the penalty fixed by the court is life impriconment with the pos-
gibility of parole, eligibility for parole begins when a minimum of 10 years
has been served,” It gppears that most sentences jmposed under
§ 207.010¢2) permit parole, even when the prior crimes are far more sericis
than Helm's. Bes, e g., Rusling v, State, 98 Nev. 778, 617 P. 2d 1302
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appears that Helm was treated more severely than he would
have been in any other State.

B

The State argues that the present case is essentially the
same as Rummel v. Estelle, for the possibility of parole in
that case is matched by the possibility of executive clemency
here. The State reasons that the Governor could commute
Helm's sentence to a term of years. We conclude, however,
that the South Dakota commutation system is fundamentally
different from the parole system that was before us in
Rummel.

As a matter of law, parole and commutation are different
concepts, despite some surface similarities. Parole is a regu-
lar part of the rehabilitative process. Assuming good behav-
ior, it is the normal expectation in the vast majority of cases.
The law generally specifies when g prisoner will be eligible to
be considered for parole, and details the standards and proce-
dures applicable at that time. See, e. g., Greenholz v. Ne-
braska Penal Inmates, 442 T. S. 1 (1979) (detailing Ne-
braska parole procedures); Morrissey v. Brewer, 408 U, 8.
471, 477 (1972} (“the practice of releasing prisoners on parole
before the end of their sentences has become an integral part
of the penological system”). Thus it is possible to predict, at
least to some extent, when parole might be granted. Com-
mutation, on the other hand, is an ad koc exercise of execu-
tive clemency. A Governor may commute a sentence at any
time for any reason without reference te any standards.
See, e. g., Connecticut Board of Pardons v. Dumachat, 452
U. 8. 458 (1981).

We explicitly have recognized the distinetion between pa-
role and commutation in our prior cases.” Writing on behalf

{1980) (possession of a firearm by an ex-felon, two instances of driving an
automobile without the owner's consent, four first degree burglaries, two
sales of marijuana, two sales of e restricted dangerous drug, one sale of
heroin, one eseape from state prigon, and one second degree burglary).

" In Rummel itself the Court implicitly recognized that the possibility of



82492--0PINION
22 S0LEM v, HELM

of the Morrissey Court, for example, CHIEF JUSTICE BUR-
GER contrasted the two possibilities: “Rather than being an
ad hoc exercise of clemency, parole is an established varia-
tion on imprisonment of convieted eriminals.” 408 U. 3., at
477, In Dumschat, THE CHIEF JUSTICE similarly explained
that “there is & vast difference between a denial of parole . , .
and & state’s refusal to commute a lawful sentence.” 452
U, 8., at 466,

The Texas and South Dakota systems in particular are
very different. In Rummel, the Court did not rely simply
on the existence of some system of parole, Rather it looked
to the provisions of the system presented, including the fact
that Texas had “a relatively liberal policy of granting ‘good
time’ credits to its prisoners, a policy that historieally has al-
lowed a prisoner serving a life sentence to become eligible for
parole in as little as 12 years.,” 445U, 3., at 280, A Texas
prisoner became eligible for parole when his calendar time
served plus “good conduct” time equaled one-third of the
maximum sentence imposed or 20 years, whichever is less.
Tex. Code Crim. Proc. Ann., Art. 42.12, §1&(b) (Vernon
1979). An entering prisoner earned 20 days good-time per
30 days served, Brief for Respondent in Rummel, 0. T.
1879, No. T8-6386, p. 16, and this could be increased to 30
days good-time per 30 days served, Tex. Rev. Civ, Stat.
Ann., Art. 6181-1, 8§23 (Vernon Supp. 1982), Thus
Rummel could have been eligible for parole in as few as 10
years, and could have expected to become eligible, in the nor-
mal course of events, in only 12 years.

commutation i8 not equivalent to the poseibility of parcle. The Court care-
fully *diatinguish{ed] Rummel from a person sentenced under a recidiviat
atatute like {Miza. Code Ann. § B8-19-53 (Supp. 1978}], which provides for
a sentence of life without parule.” 44517, B,, at 281. But the Misslasippi
Constitution empowers the Governor to grant pardons in “gll criminal and
penal cases, excepting those of treason and impeschment,” Art. 5, 5124,
The Mississippl Supreme Court has long recognized that the power to par-
den includes the power to commute a conviet's sentence.  See Whititngton
v. Stevens, 221 Misa, 59E, G08-6(M, 73 So. 2d 137, 138-140 (1954},
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In South Dakota commutation iz more diffieult to obtain
than parole. For example, the board of pardons and paroles
is authorized to make commutation recommendations to the
Governor, see n. 7, supra, but §24-13-4 provides that “no
recommendation for the commutation of . . . a life sentence,
or for a pardon . . . , shall be made by less than the unani-
mous vote of all members of the board.” [In fact, no life sen-
tence has been commuted in over eight years, App, 29, while
parole—where authorized—has been granted regularly dur-
ing that period, Tr. of Oral Arg. 89, Furthermore, even if
Helm’s gentence were commuted, he merely would be eligible
to be considered for parole,® Not oniy is there no guarantee
that he would be paroled, but the South Dakota parole
system is far more stringent than the one before us in
Rummel, Helm would have to serve three-fourths of his re-
vised sentence before he would be eligible for W
§ 24-15-5, and the provision for good-time credits is ess
generous, §24-5-1.%

The possibility of commutation is nothing more than a hope
for “an ad hoc exercise of clemeney.” It is little different
from the possibility of executive clemency that exists in
every cage in which & defendant challenges hiz sentence
under the Eighth Amendment. Reeognition of such a bare
possibility would make judicial review under the Eighth
Amendment meaningless.

v

The Constitution requires us to examine Helm’s sentence

2 The most recent commutation of a life sentence in South Dakoia ge-
curred in 1975. The record indicates, however, that the prigoner in gues-
tion(haslstill hot been paroled. App. 29.

# Agaume, for example, that in 1978 the Governor had commuted Helm's
gentence to 2 term of 40 years (his approximate life expectancy). Even if
Halm were a mode] prieoner, he would not have heen eligible for parole
until he hagd served over 21 years—maore than twice the Rummel mini-
mum. And this comperison i8 generous to South Dakota’s position. If
Bummel had been sentenced to 40 years rather than life, he could have
bean eligible for parcle in leas than 7 years.

S ———
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to determine if it is proportionate to his erime. Applying ob-
Jjective criteria, we find that Helm has received the penulti-
mate sentence for relatively minor eriminal eonduct. He has
been treated more harshly than other eriminals in the State
who have committed more serious erimes. He has been
treated more harshly than he would have been in any other
jurisdietion, with the possible exception of a single State.
We conclude that his sentence is significantly dispropor-
tionate to his erime, and is therefore prohibited by the
Eighth Amendment. The judgment of the Court of Appeals

is accordingly
Affirmed.
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The issue presented is whether the Eighth Amendment
proecribes a life sentenee without possibility of parole for a
seventh nonviolent felony.

1

By 1975 the State of South Dakota had convicted respond-
ent Jerry Helm of six nonviolent felonies. In 1964, 1966, and
1969 Helm was convicted of third-degree burglary.! In 1972

'In 1969 third-degree burglary was defined in at least two sections of
the South Dakota criminal code:

“A perzon breaking Into any dwelling house in the nighttime with intent
to commit & crime but under such circumstances as do not constitute bur-
glary in the first degree, is guilty of burgiary in the third degree.” 3.D.
Comp. Laws Ann. §22-32-8 (196T) (repealed 1976).

"A person breaking or entering st any time any building within the curti-
lage of & dwelling house but not forming & part thereof, or any building or
part of any building, booth, tent, railroad car, vessel, vehicle as defined in
§32-14-1, or any structure or erection In which any property 1s kept, with
intent to commit larceny or any felony, {8 guilty of burglary in the third
degree.” 8.D. Comp. Laws Ann. §22-82-9 (196T) (repealed 1976).

In 1964 and 1966 the third-degree burglary definition was essentially the
game. See 8.D. Code § 13.3703 (1839 ed., supp. 1960); 1965 5.D. Laws,
ch, 32. Third-degree burglary was punishable by “imprisonment in the
state penitentiary for any term not exceeding fifteen yesrs." 5.0, Comp.
Laws Ann. §22-32-10 (1987) (previously codified at 5.D. Code § 13.3705(3)
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he was convicted of obtaining money under false pretenses.
In 1973 he was convicted of grand larceny.! And in 1975 he
was convicted of third-offense driving while intoxicated.*
The record contains no details about the circumstances of any
of these offenses, except that they were all nonviolent, none
was a crime against a person, and aleohol was a contributing
factor in each case.

In 1979 Helm was charged with uttering a “no account”
check for $100." The only details we have of the erime are
those given by Heln to the state trial eourt:

(1938)) (repealed 1978).

*In 1972 the relevant statute provided:

“Every person who designedly, by color or aid of any false token or writ-
ing, or other false pretense, . . . obtaing from any person any money or
property . . . is punishable by imprisonment in the state penitentiary not
exceeding three years or in a county jail not exceeding one year, or by a
fine not exceeding three times the value of the money or property so ob-
tained, or by both such fine and imprisonment.” &.D. Comp. Laws Ann.
§22-41-4 (1867) (repealed 1976).

*In 1973 South Dakota defined “larceny” as “the taking of personal prop-
erty accomplished by fraud or steaith and with intent to deprive another
thereof.” B.D. Comp. Laws Ann. §22-37-1 (18967) (repealed 1978).
Grand larceny and petit larceny were distinguished as follows:

“Grand larceny is larceny committed in any of the following cases:

(1} When the property taken is of a value exceeding fifty dollars;

{2) When such property, although not of & value exceeding fifty dollars,
is taken from the person of another;

(8} When such property is livestock.

Larceny in other cases is petit larceny,” 8,D. Comp, Laws Ann. § 22-37-2
(1967) (repealed 1976).

Grand larceny was then punishable by “imprisonment in the state peniten-
tiary not exceeding ten years or by imprisonment in the county jail not ex-
ceeding ome year,” S.D. Comp, Lawe Ann, $22-87-3 (1967) (repealed
1976),

* A third offense of driving while under the influence of aleohol is & felony
in South Dakota. 5.D. Codifled Laws $32-23-4 (1976). See 1873 8.D.
Laws, ch. 185, § 7 (enacting version of § 32-23—4 in foree in 1875).

*The governing statute provides, in relevant part:
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“'I was working in Sioux Falls, and got my check that
day, was drinking and I ended up here in Rapid City
with more money than I had when I started. [ knew I'd
done something I didn’t know exactly what, If I would
have known this, I would have picked the check up. 1
was drinking and didn't remember, stopped several
places.'” State v. Helm, 287 N. W. 2d 497, 501 (8.D.
1980) (Henderson, J., dissenting) (quoting Helm).

After offering this explanation, Helm pleaded guilty.

Ordinarily the maximum punishment for uttering a “no ac-
count” check would have been five years imprisonment in the
state penitentiary and a flve thousand dollar fine. See 8.D.
Comp, Laws Ann. §22-6-1(6) (1967 ed., supp. 1978) {now
codified at 5.D. Codified Laws § 22-6-1(7) (Supp. 1982)). As
a result of his criminal record, however, Helm was subject to
South Dakota'’s recidivist statute:

“When a defendant has been convicted of at least three
prior convictions [gic] in addition to the prineipal felony,
the sentence for the principal felony shall be enhanced to
the sentence for a Class 1 felony.” 8.D. Codified Laws
§ 22-7-8 (1979) (amended 1981).

The maxirnum penalty for a “Class 1 felony” was life impris-
onment in the state penitentiary and s twenty-five thousand
dollar fine.* 8.D. Comp. Laws Ann. §22-6-1(2) (1967 ed.,

“Any person who, for himself or g8 an agent or representative of another
for present consideration with intent to defraud, pasees a check drswnona
fnaneial institution knowing at the time of such passing that he or his prin-
cipal does not have an secount with such financial institution, is guilty of a
Class b felony.” B5.D. Codified Laws § 22-41-1.2 (1979).

*When Helm was sentenced in Aprll 1978, South Dekota law classified
felonies as follows:

“Except as otherwise provided by law, felonies are divided into the fol-
lowing seven classes which are distinguished from each other by the re-
spective maximum penalties hereinafter set forth which are authorized
upom comvietion:
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supp. 1978) (now codified at S.D. Codified Laws §22-6-1(3)
(Supp. 1982)). Moreover, South Dakota law explicitly pro-
vides that parole is unavailable: “A person sentenced to life
imprisonment is not eligible for parecle by the board of par-
dons and paroles.,” 8.D. Codified Laws §24-154 (1979).
The Governor’ is authorized to pardon prisoners, or to com-
mute their sentences, S.D. Const., Art. IV, §3, but no other
relief from sentence is available even to a rehabhilitated
prisoner.

Immediately after accepting Helm's guilty plea, the South
Dakota Circuit Court sentenced Helm to life imprisonment
under § 22-7-8. The court explained:

“'T think you certainly earned this sentence and certainly
proven that you're an habitual criminal and the record

(1) Clasa A felony: life imprisonment in the state penitentinry. A lesser
sentence may not be given for & Class A felony;

(2) Claas 1 felony; life imprisonment in the atate penitentiary. In addi-
tiom, & fine of twenty-five thousand dollars may be imposecd;

(3} Class 2 felony: twenty-five years imprisonment in the state peniten-
tiary. [In addition, a fine of twenty-five thousand dollars may be imposed;

(4) Class 8 felony; fifteen years imprisonment in the state penitentiary.
In sddition, a fine of fiftean thousand dollare may be imposed;

{5} Class 4 felony: ten years imprisonment in the state penitentiary. In
addition, a fine of ten thousand dollars may be imposed;

(@) Clasa b felony; five years imprisonment in the state penitentiary. In
sddition, a fine of five thousand dollars may be imposed; and

(T} Clasa & felony: two years imprisontnent. i the state penitentinry or &
fine of two thousand dollars, or both,

“Nothing in this section shall imit increased sentences for habitual erimi-

“Execept in cases where punishment is preseribed by law, every offense
deelared to be a felony and not otherwise classifled is a Class 6 felony.”
8.1} Comp. Lawe Ann. §22-6-1 (1967 ed., supp. 1978) (amended 1879 ang
1980;.

"The board of pardons and parcies s authorized to make recommenda-
tions ta the Governor, 8.D. Codified Laws § 24-14-1 (1979); § 24-14-5; 5.D.
Executive Order 8204 (Apr. 12, 1982), but the Governor ia not bound by
the recommendation, §24-14-5.
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would indicate that you're beyond rehabilitation and that
the only prudent thing to do is to lock you up for the rest
of your natural life, 80 you won't have further victims of
your crimes, just be coming back before Courts. You'll
have plenty of time to think this one over.'” Siate v.
Heim, 287 N. W. 2d, at 500 (Henderson, J., dissenting)
(quoting S.D. Circuit Court, Seventh Judicial Cireuit,
Pennington County (Parker, J.)).

The South Dakota Supreme Court, in a 3-2 decision, affirmed
the sentence despite Helm’s argument that it violated the
Eighth Amendment. State v. Helm, supra.

After Helm had served two years in the state penitentiary,
he requested the Governor to commute his sentence to a
fixed term of years. Such a commutation would have had
the effect of making Helm eligible to be considered for parole
when he had served three-fourths of his new sentence. See
8.D. Codified Laws §24-15-5(3) (1979). The Governor de-
nied Helm's request in May 1981. App. 26.

In November 1981, Helm sought habeas relief in the
United States District Court for the District of South Da-
kota. Helm argued, among other things, that his sentence
constituted cruel and unusual punishment under the Eighth
and Fourteenth Amendments. Although the District Court
recognized that the sentence was harsh, it concluded that this
Court’s recent decision in Rummel v. Estelle, 445 U. 8. 263
(1980), was dispositive. It therefore denied the writ.

The United States Court of Appeals for the Eighth Circuit
reversed. 684 F. 2d 582 (1982). The Court of Appeals
noted that Rummel v. Estelle was distinguishable. Helm’s
sentence of life without parole was qualitatively different
from Rummel’s life sentence with the prospect of parole be-
cause South Dakota has rejected rehabilitation as a goal of
the eriminal justice system. The Court of Appeals examined
the nature of Helm's offenses, the nature of his sentence, and
the sentence he could have received in other States for the
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same offense. It concluded, on the basis of this examination,
that Helm's sentence was “grossly disproportionate to the na-
ture of the offense.” 684 F. 2d, at 587, It therefore di-
rected the District Court to issue the writ unless the State
resentenced Helm. [Ihid.

We granted certiorari to consider the Eighth Amendment
question presented by this case. 458 U. 8. —(1982). We
now affirm.

II

The Eighth Amendment declares: “Excessive bail shall not
be required, nor excessive fines imposed, nor eruel and un-
usual punishments inflicted.” The final clause prohibits not
only barbarie punishments, but also sentences that are dis-
proportionate to the crime committed.

A

The principle that a punishment should be proportionate to
the crime is deeply rooted and frequently repeated in com-
mot-law jurisprudence. In 1215 three chapters of Magna
Carta were devoted to the rule that “amercements™* may not
be excessive.® And the principle was repeated and ex-
tended in the First Statute of Westminster, 3 Edw. I, ch. 6
(1275). These were not hollow guarantees, for the royal
courts relied on them to invalidate disproportionate punish-

'An amercement was similar to & modern-day fine. It waa the most
comman criminal senction in thirteenth century England. See 2 F, Pol-
lock & F, Maitland, The History of English Law 513-515 (2d ed. 1909).

*Chapter 20 declared that “[a] freeman shall not be amerced for a small
fault, but after the manner of the fault; and for a great crime according to
the heinousness of it.” Bee 1 8.D. Codified Laws, p. 4 (1978) (translation
of Magna Carta). According to Maitland, “there was no elause in Magna
Carta more grateful to the mass of the people. . . ." F, Maitland, Pleas of
the Crown for the County of Gloucester xxxiv (1884). Chapter 21 granted
the seme rights to the nobility, and chapter 22 granted the same rights to

the clergy.
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ments. See, e. g., Le Gras v. Bailiff of Bishop of Winches-
ter, Y.B. Mich. 10 Edw. II, pl. 4 (C.P. 1316), reprinted in 52
Selden SBociety 3 (1934). When prison sentences became the
hormal criminal sanctions, the common law recognized that
these, toe, must be proportional. See, e. g., Hodges v.
Humkin, 2 Bulst, 139, 140, 80 Eng. Rep. 1015, 1016 (K.B.
1616) {Croke, J.) (“imprisonment ought always to be accord-
ing to the quality of the offence”).

The English Bill of Rights repeated the principle of propor-
tionality in language that was later adopted in the Eighth
Amendment: “excessive Baile ought not to be required nor
excessive Fines imposed nor eruell and unusuall Punishments
inflicted.” 1 W, & M., sess. 2, ch, 2 (1689). Although the
precise scope of this provision is uncertain, it at least incorpo-
rated “the longstanding prineciple of English law that the pun-
ishment . . . should not be, by reason of its excessive length
or severity, greatly disproportionate to the offense charged.”
R. Perry, Bources of Our Liberties 236 (1959); see 4 W,
Blackstone, Commentaries *16-19 (1769); see alsc id., at
*16~17 (in condemning “punishments of unreasonable sever-
ity,” uses “cruel” to mean severe or excessive). Indeed,
barely three months after the Bill of Rights was adopted, the
House of Lords declared that a “fine of thirty thousand
pounds, imposed by the court of King's Bench upon the earl
of Devon, was excessive and exorbitant, against magma
charta, the common right of the subject, and against the law
of the land.” Earl of Devon's Case, 11 Btate Trials 133, 136
(1689),

When the Framers of the Eighth Amendment adopted the
language of the English Bill of Rights,* they also adopted the

"Thia language had earlier been incorporated in the Virginia Declaration
of Rights, Art. I, $9, authored by George Mason. BSee A. Howard, The
Eoad from Runnymede: Magna Carta and Constitutionalism in America
207 (1988). )
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English principle of proportionality. The people were guar-
anteed the rights they had possessed as English subjects—
including the right to be free from excessive punishments.

B

The constitutional principle of proportionality has been ree-
ognized explieitly in this Court for almost a century.” In the
leading ease of Weems v. Unifed States, 217 U, 8. 349 (1910),
the defendant had been convicted of falsifying a publie docu-
ment and sentenced to 15 years of “cadena temporal,” a form
of imprisonment that included hard labor in chains and per-
manent civil disabilities. The Court noted “that it is a pre-
cept of justice that punishment for crime should be graduated
and proportioned to offense,” id., at 367, and held that the
sentence violated the Eighth Amendment. The Court en-
dorsed the principle of proportionality as a constitutional
standard, see, e. g., 1d., at 372-373, and determined that the
sentence before it was “cruel in its excess of imprisonment,”
id., at 877.

The Court next applied the principle to invalidate a crimi-
nal sentence in Robinson v. Califormia, 370 U. 8. 660
(1962)." A 90-day sentence was found to be excessive for
the crime of being “addicted to the use of narcotics.” The

UIn O'Neil v. Vermont, 144 U. B, 823 (1892), the defendant had been
convieted of 307 counts of “selling intoxicating liquor without authority,”
and sentenced to a term of over 54 years, The majority did not reach
(rNeil's contention that this sentence was unconstitutional, for he did not
include the point in his assignment of errors or in his brief, Jd., at 331,
Furthermaore, the majority noted that the Eighth Amendment “does not
apply to the States.” [d., at 332, Accordingly the Court diamissed the
writ of error for want of a federal question. Id., at 336-837. The dissent,
however, reached the Eighth Amendment guestion, observing that it “is
directed . . . against all punishments which by their excessive length or se-
verity are greatly disproportioned to the offences charged.” Id., at
339340 (Field, J., dissenting).

"Members of the Court continued to recognize the principle of propor-
tionality in the meantime. See, e. g., Trop v. Dulles, 366 U. 8. B8, 100
(1958) (plurality opinion); ¢d., at 111 (BRENNAN, J., concurring); 4., at
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Court explained that “imprisonment for ninety days is not, in
the abstract, a punishment which is either ¢ruel or unusual.”
Id., at 667. Thus there was no question of an inherently bar-
barie punishment. “But the question cannot be considered
in the abstract. Even one day in prison would be & cruel and
unusual punishment for the ‘erime’ of having a comrmon cold.”
Ihid.

Most recently, the Court has applied the prineiple of pro-
portionality to hold capital punishment excessive in certain
circumstances. Enmund v. Florida, 458 U. 8. — (1982)
{death penalty excessive for felony murder when defendant
did not take life, attempt to take life, or intend that a life be
taken or that lethal foree be used); Coker v. Georgia, 433
U, 8. 684, 592 (1977} (plurality opinion) (“sentence of death is
grossly disproportionate and excessive punishment for the
erime of rape”); id., at 601 (POWELL, J., concurring in the
judgment in part and dissenting in part) (“ordinarily death is
disproportionate punishment for the erime of raping an adult
woman”). And the Court has continued to recognize that
the Eighth Amendment proscribes grossly disproportionate
punishments, even when it has not been necessary to rely on
the proscription. See, ¢. g., Hutto v. Finney, 437 U. 8. 678,
685 (1978); Ingraham v. Wright, 430 U. 8. 651, 667 (1977}
Gregg v. Georgia, 428 U. 8. 153, 171-172 (1976) (opinion of
Stewart, POoWELL, and STEVENS, JJ1.); of. Hutto v. Davis,
454 U. 8. 870, 374, and n. 3 (1982) (per curiam) (recognizing
that some prison sentences may be constitutionally dispro-
portionate); Rummel v. Estelle, 445 U. 8., at 274, n. 11
{same).

C

There is no basis for the State's assertion that the general
principle of proportionality does not apply te felony prison
sentences.” The constitutional language itself suggests no

125-126 (Frankfurter, J., dissenting).
®Acpording to Rummel v. Estelle, 445 U, 5. 288 (1980}, “one could
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exception for imprisonment. We have recognized that the
Eighth Amendment imposes “paralle]l limitations” on bail,
fines, and other punishments, I'ngraham v. Wright, 430
U. 8., at 664, and the text is explicit that bail and fines may
not be excessive. It would be anomalous indeed if the lesser
punishment of a fine and the greater punishment of death
were bath subject to proportionality analysis, but the inter-
mediate punishment of imprisonment were not. There is
also no historical support for such an exception. The com-
mon-law principle incorporated into the Eighth Amendment
clearly applied to prison terms. See Hodges v. Humkin,
supra. And our prior cases have recognized explicitly that
prison sentences are subject to proportionality analysis,
See, 6. g., Weemas, 217 U. 8., at 377, of. Hutto v. Finney, 437
U. 8., at 685 (“Confinement in & prison . . . is a form of pun-
ishment subject to scrutiny under Eighth Amendment
standards”).

When we have applied the proporticnality principle in capi-
tal cases, we have drawn no distinetion with cases of impris-
onment. See Gregg v. Georgia, 428 U. B., at 176 (opinion of
Stewart, POWELL, and STEVENS, JJ.). It is true that the
“penalty of death differs from all other forms of eriminal pun-
ishment, nof In degree but in kind.” Furman v. Georgia,
408 U], 5. 238, 306 (1972) (Stewart, J., concurring). As are-
gult, “our decisions [in] capital cases are of imited asaistance
in deciding the constitutionality of the pmuaﬁﬁent“ in a

noncapital case, Rummel v. Estelle, 445 U, 8., at 272. Al "

is that, “[o]utside the context of capital
punishment, successful challenges to the proportionality of

argue without fear of contradiction by any decision of this Court that for
erimes concededly classified and clpssifiable as felondes | . , the length of
sentence actually imposed is purely » matter of legislative prerogative.”
Id., st 274 (emphasis added). The Court did not adopt the standard pro-
posed, but merely recognized that the argument was posaible. To the ex-
tent that the State makes this srgument here, we fing it meritless,

e -
Mmfm{
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particular sent il eding] nu ibi {“_é‘L
cular sentences [ exceedi rare,”" ibid. (em-
phasis added); see Hzﬁto v. Davig, 464 U, 5., at 374. does
not mean that p ionality analysis is entirely inapplicable
.in noncapital cases,
In sum, we hold that a criminal sentence must be propor-
tionate to the erime for which the defendant has been con-
vieted. Reviewing courts, of course, should grant substan- } #<?
tial deference to the broad authority that legislatures possess
in determining the types and limits of punishments for
crimes, as well as to the discretion that trial courts possess in
sentencing convicted criminals.” But no penalty is per se
constitutional. As the Court noted in Robinson v. Califor-
nig, 370 U. 8., at 667, a single day in prison may be uncon-
stitutional in some circumstances.

III
A

In reviewing sentences under the Eighth Amendment,
courts should be guided by objective factors that our cases
have recognized." First, we look to the gravity of the of-
fense and the harshness of the penalty. In Enmund, for ex-
ample, the Court examined the cireumstances of the defend-

“In Ewmund, for example, the Court found the death penalty to be ex-
ceagive for felony murder in the circumstances of that case. But clearly no
sentence of imprisonment would be disproportionate for Enmund’s crime.

In view of the substantial deference properly due to legislatures
sentencing courts, most reviewing courts normally will not be required to
engage in extended analysis to determine that a sentence ia not constitu-

tionally disproportionate.
the Court has indicsted, no one factor will be dispositive. Bee
Hutto v, Davis, 454 U, 8, 370, 3T8-374 n. 2 (1988) (per curiam); Rummel
v, Estelle, 445 U, B, at 275-276. The inherent nature of our federal
system and the need for individualized gentencing decisions result in a wide
range of constitutional sentences. No single criterion can identify when a
sentence ia so grossly disproportionate that it violates the Eighth Amend-
ment. See Jeffries & Stephan, Defenses, Presumptions, and Burden of
Proof in the Criminal Law, 88 Yale [..J. 1325, 1876-1377 (1879).
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ant’s eritme in great detail. 458 1. 8., a8t ——-—— In
Coker the Court considered the sericusness of the crime of
rape, and compared it to other erimes, such as murder. 433
1. 8., at 597-598 (plurality opinion); id., at 803 (POWELL, J.,
concurring in the judgment in part and dissenting in part).
In Robinsor the emphasis was placed on the nature of the
“crime.” 370 71. 8., at 666-667. And in Weems, the Court’s
opinion commented in two separate places on the pettiness of
the offense. 217 U. &., at 363 and 365, Of course, 2 court
must consider the severity of the penalty in deciding whether
it is disproportionate, See, ¢. g., Coker, 433 U, 8., at 598
{plurality opinion); Weema, 217 U. 8., at 366-267.

Second, it may be helpful to compare the sentences im-
posed on other criminals in the same jurisdiction. If more
serious crimes are subject to the same penalty, or to less seri-
ous penalties, that is some indication that the punishment st
izsue may be excessive. Thus in Enmund the Court noted
that all of the other felony murderers on death row in Florida
were more culpable than the petitioner there. 458 U. 5., at
The Weeme Court identified an impressive list of
more serious crimes that were subject to less serious penal-
ties. 217 U. 8., at 380-381.

Third, courts may find it useful to compare the sentences
impoesed for commission of the same crime in other jurisdic-
tions. In Enmund the Court conducted an extensive review
of capital punishment statutes and determined that "only
about a third of American jurisdictions would ever permit a
defendant [such as Enmund] to be sentenced to die.” 458
U. 8., st —. Even in those jurisdictions, however, the
death pensalty was almost never imposed under similar eir-
cumstances. Jd., st —. The Court’s review of foreign
law alse supported its conclusion. Id., at =, n. 22. The
analysis in Coker was essentially the same. 433 U. §., at
593-597. And in Weems the Court relied on the fact that,
under federal law, a similar crime was punishable by only two
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year's imprisonment and & fine. 217U. 8., at 380. Cf. Trop
v. Dulles, 356 U. 8. 86, 102-103 (1958) (plurality opinion).

In sum, a court's proportionality analysis under the Eighth
Amendment should be guided by objective criteria, including
(i) the gravity of the offense and the harshness of the penalty;
(ii) the sentences imposed on other criminals in the same ju-
risdiction; and (iii) the sentences imposed for commission of
the same crime in other jurisdictions.

B

Application of these factors assumes that courts are compe-
tent to judge the gravity of an offense, at least on & relative
scale. In a broad sense this assumption is justified, and
courts traditionally have made these judgments—just as leg-
islatures must make themin the first instance. Comparisons
can be made in light of the harm caused or threatened to the
victim or society, and the culpability of the offender. Thus
in Enmaund the Court determined that the petitioner's con-
duct was not as serious as his accomplices’ conduct. Indeed,
there are widely shared views as to the relative seriousness
of crimes. See Rossi, Waite, Bose & Berk, The Seriousness
of Crimes: Normative Structure and Individual Differences,
39 Am. Soc. Rev, 224, 237 (1974). For example, as the crim-
inal laws make clear, nonviolent crimes are less serious than
crimes marked by violence or the threat of viclence. Cf. Tr.
of Oral Arg. 16 (the State recognizes that the criminal law is
more protective of people than property).

There are other accepted principles that courts may apply
in measuring the harm caused or threatened to the victim or
society. The absolute magnitude of the crime may be rele-
vant. Stealing a million dollars is viewed as more serious
than stealing a hundred dollars—a point recognized in stat-
utes distinguishing petty theft from grand theft. See, e. g.,
8.D. Codified Laws §22-30A-17 (Supp. 1982). Few would
dispute that a lesser included offense should not be punished
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more severely than the greater offense. Thus a court is jus-
tified in viewing assault with intent to murder as more seri-
ous than simple assault. See Eoberts v. Collins, b44 F. 2d
168, 169-170 (CA4 1976) (per curiam), cert. denied, 430 U. 8.
973 (1977). Cf. Dembowski v. State, 251 Ind. 250, 262, 240
N. E. 2d 815, 817 (1968) (armed robbery more serious than
robbery); Cannon v. Gladden, 203 Or. 629, 632, 281 P, 2d
233, 2356 (1955) (rape more serious than assault with intent to
commit rape). It also is generally recognized that attempts
are less serious than completed crimes. See, ¢ g., 5.D.
Codified Laws §22-4-1 (1979); 4 Blackstone *15, Similarly,
an accessory after the fact should not be subject to & higher
penalty than the principal. See, . g., 18 U, 8. C. §3.

Turning to the culpability of the offender, there are again
clear distinetions that courts may recognize and apply. In
Enmund the Court looked at the petitioner’s lack of intent to
kill in determining that he was less culpable than his accom-
plices. 458 U. 8., at ——, Most would agree that negligent
conduct is less serious than intentional conduet. South Da-
kots, for example, ranks eriminal acts in ascending order of
seriousness as follows: negligent actg, reckless acts, knowing
acts, intentional acts, and malicious acts. S.D. Codified
Laws § 22-1-2(1)(f) (Supp. 1982). A court, of course, is enti-
tled to look at a defendant's motive in committing a crime,
Thus & murder may be viewed as more serious when commit-
ted pursuant to a contract. See, e. g., Mass. Gen. Laws
Ann,, ch. 279, §69(a)(5) (West Supp. 1982); cf. 4 Blackstone
*15; In re Foss, 10 Cal,3d 910, 519 P. 2d 1073 (1974).

This list is by no means exhaustive. It simply illustrates
that there are generally accepted criteria for comparing the
severity of different crimes on a broad scale, despite the diffi-
culties courts face in attempting to draw distinctions between
similar crimes.

C

Application of the factors that we identify also assumes
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that courts are able to compare different sentences. This as-
sumption, too, is justified. The easiest comparison, of
course, is between capital punishment and noneapital punish-
ments, for the death penalty is different from other punish-
ments in kind rather than degree.” For sentences of impris-
onment, the problem is not so much one of ordering, but one
of line-drawing. It is clear that a 25-year sentence generally
is more severe than a 15-year sentence,"™ but in most cases it
would be difficult to decide that the former violates the
Eighth Amendment while the latter does not. Decisions of
this kind, although troubling, are not unique to this area.
The courts are constantly called upon to draw gimilar lines in
a variety of contexts.

The Bixth Amendment right to & jury trial is an example.
In Williams v. Florida, 399 U, 8. 78 (1970), the Court upheld
a criminal conviction returned by & unanimous 6-member
jury, and in Apodaca v. Oregon, 406 U. 8. 404 (1972), we up-
held a eonviction returned by ten members of a 12-member
jury. In Ballew v. Georgia, 435 U. 8. 223 (1978), however,
we reversed a conviction returned by a unanimous 5-member
jury. JUSTICE BLACKMUN “readily admit[ted] that we d[id]
not pretend to discern a clear line between six members and
five.” Id., at 239 (opinion of BLACKMUN, J.). He neverthe-
less found a difference between them of “constitutional sig-
nificance.” Ibid.; f. id., at 245-246 (POWELL, J., concurring
in the judgment). And the following Term, in Burch v. Lou-
isiona, 441 U. 8. 130 (1979), we reversed & conviction re-
turned by five members of a 6-member jury:

“[Wle do not pretend the ability to discern a priori a
bright line below which the number of jurors participat-

" There is also a clear line between sentences of imprisonment and sen-
tences involving no deprivation of liberty. See Arpersinger v. Hamlin,
407 U. B. 25 (1872).

®The poesibility of parole may complicate the comparison, depending
upon the time and conditione of its availability,
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ing in the trial or in the verdict would not permit the
jury to function in the manner required by our prior
cases. But. .. it is inevitable that lines must be drawn
somewhere if the substance of the jury trial right is to be
preserved.” Id., at 137 (citations omitted).

Another Sixth Amendment case illustrates the line-draw-
ing function of the judiciary, and offers guidance on the
method by which some lines may be drawn. In Baldwin v.
New York, 8399 U. 8. 66 (1970), the Court determined that a
defendant has a right to a jury trial “where imprisonment for
more than six months is authorized.” Id., at 69 (plurality
opinion). In choosing the 6-month standard, the plurality re-
lied almost exclusively on the fact that only New York City
denied the right to a jury trial for an offense punishable by
more than six months. As JUSTICE WHITE explained:

“This near-uniform judgment of the Nation furnishes us
with the only objective criterion by which a line could
ever be drawn—on the basis of the possible penalty
alone—between offenses that are and that are not re-
garded as ‘serious’ for purposes of trial by jury.” Id., at
T2-73.

In short, Baldwin clearly demonstrates that a court properly
may distinguish one sentence of imprisonment from another.
It also supports our holding that courts properly may look to
the practices in other jurisdictions in deciding where lines be-
tween sentences gshould be drawn,

1V

It remains to apply the analytical framework established
by our prior decisions to the case before us. We first con-
sider the relevant criteria, viewing Helm’s sentence as life
imprisonment without pessibility of parole. We then con-
gider the State’s argument that the possibility of eommuta-
tion is asufficient to save an otherwise unconstitutional
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sentence.
A

Helm's erime was “one of the most passive felonies a per-
son could commit.” Siate v. Helm, 287 N. W. 2d, at 501
(Henderson, J., dissenting). It involved neither violence nor
threat of violence to any person. The $100 face value of
Helm’s “no account” check was not trivial, but neither was it
a large amount. One hundred dollars was less than hailf the
amount South Dakota required for a felonious theft.” It is
easy to see why such a crime is viewed by society as among
the less serious offenses. See Roasiet al., 39 Am. Soc. Rev.,
at 229.

Helm, of course, was not charged simply with uttering a
“no account” check, but also with being an habitual offender.®
And & State is justified in punishing a recidivist more se-
verely than it punishes a first offender. Helm's status, how-
ever, cannot be considered in the abstract. His prior of-
fenses, although classified as felonies, were all relatively
minor.® All were nonviolent and none was & crime against a

*If Helm had been convicted simply of taking $100 from a cash register,
8.1 Codified Laws §22-30A-1 (1979), or defrauding someone of $100,
§ 22-30A-3, or obtaining $100 through extortion, % 22-30A—4(1}, or black-
mail, §22-30A-4(3), or ueing & false credit card to obtain $100,
§ 22-30A-8.1, or embezzling $100, § 22-30A-10, he would not be in prison
todey. All of these offenses would have been petty theft, a misdemeanor.
§ 22 30A-17 (amended 1982). Similarly, if Helm had written a $100 check
against insufficlent funds, rather than & nonexistent account, he would
have been guilty of a misdemeanor. §§22-41-1. Curiously, under South
Dakota law there is no distinction between writing a “no account” check for
a large sum and writing & “no account” check for a emall sum. §22-41-1.2.

® We must focus on the principal felony—the felony that triggers the life
pentence—since Helm already has paid the penalty for sach of his prior of-
fenses, But we recognize, of course, that Helm's prior convictions are rel-
evant to the sentencing decision.

7 Heim, who was 86 years old when he was sentenced, is not a profes-
slonal eriminal. The record indicates an addietion to aleohol, and a conse-
quent difficulty in holding & job. His record invoives no instance of vio-
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person. Indeed, there was ne minimum amount in either the
burglary or the false pretenses statutes, see nn. 1 and 2,
supra, and the minimum amount covered by the grand lar-
ceny statute was fairly amall, see n. 8, supra.®

Helm's present sentence is life imprisonment without pos-
sibility of parole.® Barring executive clemency, see infra, at
——, Helm will spend the rest of his life in the state peniten-
tiary. This sentence is far more severe than the life sen-
tence we considered in Rummel v. Estelle. Rummel was
likely to have been eligible for parole within 12 years of his
initial confinement,™ a fact on which the Court relied heavily.
See 445 U. S., at 280-281, Helm's sentence is the most se-
wvere punishment that the State could have imposed on any
criminal for any crime. See note 6, supra. Only capital
punishment, a penalty not anthorized in South Dakota when
Helm was sentenced, exceeds it.

We next consider the sentences that could be imposed on
other criminals in the same jurisdiction. When Helm was
sentenced, a South Dakota court was required to impose a

lence of any kind. Inearcerating him for life without possibility of parcle is
unlikely to advance the goals of our criminal justice system in any substan-
tial way. Neither Helm nor the State will have an incentive to puraue
clearly needed treatment for his alechol problem, or any other program of
rehabilitation,

= As suggested ot oral argument, the third-degree burglary statute cov-
ered entering & building with the intent to steal a loaf of bread. Tr. of Oral
Arg. 14-16. It appears that the grand larceny statute would have covered
the theft of a chicken,

o Every life sentence in South Dakots is without posaibility of parcle,
See puprg, st —— We raise no question as to the general validity of sen-
tences without poseibility of parole. The only issue before us is whether,
in the circumstances of this case and in light of the constitutional principle
of proportionality, the sentence imposed on this petitioner violates the
Eighth Amendment.

“'We note that Rummel was, in fact, released within eight months of the
Court's decision in his case. Bee L.A. Times, Nov. 16, 1880, p. 1, col. 3.
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life sentence for murder, 8.D, Codifled Laws §22-16-12
(1979) (amended 1980), and was authorized to impose a life
sentence for treason, §22-8-1, first degree manslaughter,
§22-16-15, first degree arson, §22-33-1, and kidnapping, -
S5.D. Comp. Laws Ann. §22-19-1 (1967 ed., supp. 1978)
{amended 1979). No other crime was punishable so severely
on the first offense. Attempted murder, S.D. Codified Laws
§22-4-1(5) (1979), placing an explosive device on an aircraft,
§22-14A-5, and first degree rape, §22-22-1 (amended 1980
and 1982), were only Class 2 felonies. Aggravated riot was
only a Class 3 felony. §22-10-5. Distribution of heroin,
§§2242-2 (amended 1982), 34-20B-13(7) (1977), and aggra-
vated assault, §22-18-1.1 (amended 1980 and 1981), were
only Class 4 felonies.

Helm's habitual offender status complicates our analysis,
but relevant comparisons are still possible. Under § 22-7-7,
the penalty for a second or third felony is increased by one
class. Thus a life sentence was mandatory when a second or
third conviction was for treason, first degree manslaughter,
first degree arson, or kidnapping, and a life sentence would
have been authorized when a second or third conviction was
for such crimnes as attempted murder, placing an explosive
device on an aireraft, or first degree rape. Finally, §22-7-8,
under which Helm was sentenced, authorized life imprison-
ment after three prior convictions, regardless of the crimes.

In sum, there were a handful of crimes that were necessar-
ily punished by life imprisonment: murder, and, on a second
or third offense, treason, first degree manslaughter, first de-
gree arson, and kidnapping. There was a larger group for
which life imprisonment was authorized in the discretion of
the sentencing judge, including: treason, first degree man-
slaughter, first degree arson, and kidnapping; attempted
murder, placing an explosive device on an aireraft, and first
degree rape on a second or third offense; and any felony after
three prior offenses. Finally, there was a large group of
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very serious offenses for which life imprisonment was not au-
thorized, including a third offense of heroin dealing or aggra-
vated assault.

Criminals committing any of these offenses ordinarily
would be thought more deserving of punishment than one ut-
tering a "“no account” check—even when the bad-check writer
had already committed six minor felonies. Moreover, there
is no indiecation in the record that any habitual offender other
than Helm has ever been given the maximum sentence on the
basis of comparable erimes. It is more likely that the pos-
sibility of life imprisonment under §22-7-8 generally is re-
served for eriminals such as fourth-time heroin dealers, while
habitual bad-check writers receive more lenient treatment.®
In any event, Helm has been treated in the same manner as,
or more severely than, eriminals who have committed far
more serious crimes.

Finally, we compare the sentences imposed for commission
of the same crime in other jurisdictions. The Court of Ap-
peals found that “Helm could have received a life sentence
without parole for his offense in only one other state, Ne-
vada,"” 684 F. 2d, at 586, and we have no reason to doubt this
finding. See Tr. of Oral Arg. 21. At the very least, there-
fore, it is clear that Helm could not have received such a se-
vere sentence in 48 of the 50 States. But even under Ne-
vada law, a life sentence without possibility of parole is
merely authorized in these eircumstances. See Nev. Rev.

®The State contends that § 22-7-8 is more lenient than the Texas habit-
ual offender statute in Kummel, for life imprisonment under §22-7-8 is
diseretionary rather than mandatory. Brief for Petitioner 22, Helm,
however, has challenged only his own sentence. No one suggests that
§22-7-8 mzy not be applied constitutionally to fourth-time hervin dealers
or other violent eriminals. Thus we do not question the legislature’s judg-
ment. Unlike in Rummel, a lesser sentence here could have been entirely
consistent with both the statute and the Eighth Amendment. See Note,
Disproportionality in Sentences of Imprisonment, 78 Colum. L. Rev. 1118,
1160 (1879).
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Stat. §207.010(2) (1981). We are not advised that any de-
fendant such as Helm, whose prior offenses were so minor,
actually has received the maximum penalty in Nevada.® It
appears that Helm was treated more severely than he would
have been in any other State.

B

The State argues that the present case is essentially the
same as Rummel v. Estelle, for the possibility of parole in
that case is matched by the possibility of executive clemeney
here. The State reasons that the Governor could commute
Helm's sentence to a term of years. We conclude, however,
that the South Dakota commutation system is fundamentally
different from the parole system that was before us in
Rummel.

As a matter of law, parole and commutation are different
concepts, despite some surface similarities. Parole is a regu-
lar part of the rehabilitative process. Assuming good behav-
ior, it is the normal expectation in the vast majority of cases.
The law generally specifies when a prisoner will be eligible to
be considered for parole, and details the standards and proce-
dures applicable at that time. BSee, ¢. g., Greenholz v. Ne-
braska Penal Inmates, 442 U, 8. 1 (1979) (detailing Ne-
braska parole procedures); Morrissey v. Brewer, 408 U. S.
471, 477 (1972) (“the practice of releasing prisoners on parole

¥ Under §207.010(2), & Nevada court is suthorized to impose & sentence
of “imprisonment in the state prison for life with or without possibility of
parcle. If the penalty fixed by the court is life imprisonment with the pos-
sibility of parole, eligibility for parole beging when a minimum of 10 years
has been perved.” [t appears that most sentences imposed under
§ 207.010(2) permit parole, even when the prior crimes are far more serious
than Helm's. Bee, e. g., Rusling v. Siate, 86 Nev. 778, 617 P, 24 1302
(1880) (possession of a firearm by an ex-felon, two instances of driving an
automobile without the owner's consent, four first degree burglaries, two
sales of marijuana, two sales of & restricted dangerous drug, one sale of
heroin, one escape from state prison, and one second degree burglary).
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before the end of their sentences has become an integral part
of the penological system”), Thus it is possible to predict, at
least to some extent, when parole might be granted. Com-
mutation, on the other hand, is an ad hoc exercise of execu-
tive clemency. A Governor may commute a sentence at any
time for any reason without reference to any standards.
See, e. g., Connecticut Board of Pardons v. Dumschat, 452
U. 8. 458 (1981).

We explicitly have recognized the distinction between pa-
role and commutation in our prior cases.” Writing on behalf
of the Morrissey Court, for example, CHIEF JUSTICE BUR-
GER contrasted the two possibilities: “Rather than being an
ad hoc exercise of clemency, parole is an established varia-
tion on imprisonment of convicted criminals.” 408 U. 8., at
477. In Dumschat, THE CHIEF JUSTICE similarly explained
that “there is a vast difference between a denial of parole . . .
and a state's refusal to commute a lawful sentence.” 452
U. 8., at 466.

The Texas and South Dakota systems in particular are
very different. In Rummel, the Court did not rely simply
on the existence of some system of parole. Rather it looked
to the provisions of the system presented, including the fact
that Texas had “a relatively liberal policy of granting ‘good
time’ eredits to its prisoners, a policy that historically has al-
lowed a prisoner serving & life sentence to become eligible for
parole in as little as 12 years.” 445 U. 8., at 280. A Texas
prisoner became eligible for parole when his calendar time

7 In Rummel itself the Court implicitly recognized that the possibility of
commutation is not equivalent to the possibility of parole. The Court care-
fully “distinguish(ed] Rummel from a person sentenced under & recidivist
statute like [Mizs. Code Ann. § 99-18-83 (Supp. 1979)], which provides for
a sentence of life without parole,” 445 U. 8, st 281. PBut the Mississippi
Constitution empowers the Governor to grant pardons in “all eriminal and
penal cases, excepting those of tresson and impeachment.” Art. 5, § 124.
The Missisaippi Supreme Court has long recognized that the power to par-
don includes the power to commute a convict's sentence. See Whittington
v. Stevens, 221 Miss. 588, 602804, T3 So. 24 137, 138-140 (1954),
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served plus “good conduet” time equaled one-third of the
maximum sentence imposed or 20 years, whichever is less.
Tex. Code Crim. Proc. Ann., Art. 42,12, §15(b) (Vernon
1979). An entering prisoner earned 20 days good-time per
30 days served, Brief for Respondent in Rummel, 0. T.
1979, No. 78-6886, p. 16, and this could be increased to 30
days good-time per 30 days served, Tex. Rev. Civ. Stat.
Ann., Art. 6181-1, $§2-3 (Vernon Supp. 1982). Thus
Rummel eould have been eligible for parole in as few as 10
years, and could have expected to become eligible, in the nor-
mal course of events, in only 12 years.

In South Dakota commutation is more difficult to obtain
than parole. For example, the board of pardons and paroles
is authorized to make commutation recommendations to the
Governor, see n. T, supra, but §24-18—4 provides that “no
recommendation for the commutation of . . . a life sentence,
or for & pardon . . ., shall be made by less than the unani-
mous vote of all members of the board.” In fact, no life sen-
tence has been commuted in over eight years, App. 29, while
parole—where authorized—hsas been granted regularly dur-
ing that period, Tr, of Oral Arg. 8-9. Furthermore, even if
Helm's sentence were commuted, he merely would be eligible
to be considered for parole.® Not only is there no gnarantee
that he would be paroled, but the South Dakota parcle
system is far more stringent than the one before us in
Rummel. Helm would have to serve three-fourths of his re-
vised sentence before he would be eligible for parole,
§24-15-5, and the provision for good-time credits is less gen-
erous, §24-5-1.7

=2The most recent commutation of a life sentence in South Dakota oc-
ewrred in 1975, The record indicates, however, that the prisoner in ques-
tion still has not been parcled. App. 29.

® Arsume, for example, that in 1979 the Governor had commuted Helm's
eentence to & term of 40 years (his approximate life expectancy). Ewven if
Helm were a model prisoner, he would not heve been eligible for parole
until he had served over 21 years—more than twice the Rumme! mini-
mum. And this compearison is generous to South Dakota's position. If
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The possibility of commutation is nothing more than a hope
for “an ad hoc exercise of clemency.” It is little different
from the possibility of executive clemency that exists in
every case in which a defendant challenges his sentence
under the Eighth Amendment. Recognition of such a bare
possibility would make judicial review under the Eighth
Amendment meaningless.

v

The Constitution requires us to examine Helm's sentence
to determine if it is proportionate to his crime. Applying ob-
Jjective criteria, we find that Helm has received the penulti-
mate sentence for relatively minor eriminal conduct, He has
been treated more harshly than other criminals in the State
who have committed more serious crimes., He has been
treated more harshly than he would have been in any other
jurisdietion, with the possible exception of a single State.
We conclude that his sentence is significantly dispropor-
tionate to his erime, and is therefore prohibited by the
Eighth Amendment. The judgment of the Court of Appeals
is accordingly

Affirmed.

Rumme! had been sentenced to 40 years rather than life, he could have
been eligible for parcle in lesa than 7 years.
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The izssue presented iz whether the Eighth Amendment
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By 1975 the State of South Dakota had eonvicted respond-
ent Jerry Helm of zix nonviclent felonies. In 1964, 1966, and
1969 Helm was convieted of third-degree burglary.' In 1972

'In 1963 third-degree burglary wae defined in at least two seetione of
the Bouth Dakota criminal eode;

“A perzon breaking into any dwelling house in the nighttime with intent

glary in the firat dagree, is guilty of burglary in the third degree.”
Comp, Laws Ann, § 22-32-F (1867) (repealed 1978).

“A person breaking or entering at any time any building within the eurti-
lage of a dwelling house but not forming & part thereof, or any building or
part of any building, booth, tent, railroad car, vessel, vehicle as defined in
§ 32-14-1, or any structure or erection in which any property is kept, with
intent to commit larceny or any felony, is guilty of burglary in the third

gree,” B.D. Comp. Laws Avm. §22-32-9 (1867) (repealed 1976).

In 1984 gnd 1986 the third-degree burglary definition was essentially the
same. See 3.0, Code §13.3703 (1939 ad., supp. 1960); 1965 8.0, Laws,
ch. 32. Third-depree hurglary was punishable by “imprisonment in the
gtate penitentiary for any term not exceeding fifteen years.” 8.D. Comp.
Laws Ann. §22-32-10 (1967) {previously codifisd at 5.D. Code § 13.3705(3)
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he was convicted of obtaining money under false pretenses.®
In 1973 he was convicted of grand lareeny. And in 1975 he
was convicted of third-offense driving while intoxicated.*
The record contains ne details about the circumstances of any
of these offenses, except that they were all nonviolent, none
Wwas a erime against a person, and alcohol was a eontributing
factor in each case,

In 1979 Helm was charged with uttering a “no account™
check for $100.° The only details we have of the erime are
those given by Helm to the state trial court:

(1639)) {repegled 1978,

*In 1972 the relevant statute provided:

“Every perscn whe designedly, by color or zid of any false token or writ-
ing, or other false pretense, . . . obtains from any person any money or
property . . . 8 punishable by tmpriscnment in the state penitentiary not
exceading three years or In 5 county jail not exceeding one year, or by &
fine not exceeding three times the value of the money or property so ob-
tained, or by both such fine and imprisonment.” 8.D. Comp. Laws Anm.
§ 22414 (1967T) (repealed 1875).

*In 1973 South Dakota defined “larceny” as “the taking of personal prop-
atty sccomplished by fraud or stealth and with intent to deprive another
thereof.” 8.0 Comp. Laws Ann. §22-37-1 (1867) (repealed 1976)
Grand larreny and petit larceny were distingulshed as follows;

“Grand larceny is larceny committed In any of the following cases:

(1} When the property taken i= of g value exceading ffty dollars;

{2} When such property, although not of a value exceeding fifty dollars,
ie taken from the person of another;

{3) When such property ie livestock.

Larceny in other casea is petit lareeny.” 5.D. Comp. Leaws Ann. § 22-37-2
(1967) (repealed 1978),

. rand larcemy waa then punishable by “imprisonment in the state peniten-
PG /} tinry not exceeding ten years or by imprisonment in the county jall not ex-
7 i ceeding one year.” S.0. Comp. Laws Ann, §22-37-3 (1087) (repealed

_—

M 1976).
' *A third offense of driving while under the influence of aleahol ia a felony
in South Dakota. 3.D. Codified Lawa & 32-23-4 (1876). See 1973 5.D.
Laws, ch. 195, § 7 (enacting versiop of § 82-23—4 in foree in 1875),
"The governing statute provides, in relevant part:
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“‘1 was working in Sioux Falls, and got my check that
day, was drinking and I ended up here in Rapid City
with more money than I had when I started. I knew I'd
done something I didn’t know exactly what. If I would
have known this, [ would have picked the check up. I
wag drinking and didn't remember, stopped several
places.’” State v. Helm, 2687 N. W. 2d 497, 501 (8.D.
1980) (Henderson, J., dissenting) (quoting Helm}.

After offering this explanation, Helm pleaded guilty.

Ordinarily the maximum punishment for uttering a “no ac-
count” check would have been five years imprisonment in the
state penitentiary and a five thousand doltar fine. See 3.D.
Comp. Laws Ann. §22-6-1(6) (1967 ed., supp. 1978) (now
codified at 8.D. Codified Laws §22-6-1(7) (Supp. 1982)). As
a result of his criminal record, however, Helm was subject to
South Dakota’s recidivist statute:

“When & defendant has been convicted of at least three
prior convictions [sic] in addition to the principal felony,
the sentence for the prineipal felony shall be enhanced to
the sentence for a Class 1 felony.” 8.D. Codified Laws
§22-7-8 (1979) (amended 1921).

The maximum penalty for a “Class 1 felony” was life impris-
onment in the state penitentiary and a twenty-five thousand
ﬂﬂgr fine.* S.D. Comp. Laws Ann, §22-6-1(2) (1967 ed.,

“Any paracn who, for himself or ae an agent or representative of another
for present consideration with intent to defrand, pasees a check drawnona
financial institution kmowing at the time of such passing that he or his prin-
cipal does not have an account with sueh financial institution, is guilty of a
Class & falony.” 8.D. Codifled Lawa §22-41-1.2 (1979},

*When Helm was sentenced in Apedl 1879, South Daketa law clasgified
feloniag as follows;

“Exvept as otherwisa provided by law, falonies are divided into the fol-
lowing seven cleases which are distinguished from each other by the re-
gpective maximum penalties hereinafter set forth which are authorized
upon convietion:

ﬁ;;;j}aeo
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supp. 1978) {now codified at 8.D. Codified Laws §22-6-1(3)
{(Supp. 1982)). Moreover, South Dakota law explicitly pro-
vides that parole is unavailable: “A person sentenced to life
imprisomment is not eligible for parole by the board of par-
dons and paroles.” 8.D. Codified Laws §24-15-4 (1979),
The Governor" is authorized to pardon prisoners, or to com-
mute their sentences, 3.D. Const., Art. [V, §3, but no other
relief from sentence is available even to a rehabilitated
prisoner.

[mmediately after accepting Helm's guilty plea, the South
Dakota Cireuit Court sentenced Helm to life imprisonment
under §22-7-8. The court explained:

*“'T think you certainly earned this sentence and certainly
proven that you're an habitual criminal and the record

(1) Class A felony: life imprironment in the state penitentiary., A lesser
sentence may not be given for a Class A felony;

(2) Class 1 felony: life imprizonment in the state penitentiary, In addi-
tlon, & fine of twenty-five thousand dollars may be imposed;

(3} Clase 2 felony; twenty-five vears imprisonment in the state peniten-
timry. [naddition, a fine of twenty-five thousand dollars may be imposed;

{4} Class 3 felony: fifteen years imprisonment in the state penitentinrvy.
In addition, a fine of fifteen thousand dollars may be imposed;

(6} Class 4 falony; ten years imprisonment in the state penitentiary. In
addition, & fine of ten thousand dollars may be imposed;

(6} Clasa b felony: flve years imprisonment in the state penitentinry. In
addition, a fine of five thousand dollars may be imposed; and

(7} Clage 8 felony; two years imprisonment in the state penitentiary or &
fina of two thousand dollars, or both.

*MNothing in this section shall limit increased sentences for habitual erimi-
nals. ...

“Except in cases where punishment is prescribed by law, every offense
declared to be a felony and not otherwise classified is 8 Class 6 felony.”
3.D. Comp. Laws Ann. § 22-6-1 (1967 ed., supp. 1878} {amended 1979 and
1880,

"The board of pardons and paroles is anthorized to make recommenda-
tions to the Governor, 8.1, Codified Laws § 24-14-1 (1979); § 24-14-5; 5.D.
Executive Order 82-04 (Apr. 12, 1982), but the Governor is not bound by
the recommendation, § 24-14-5.
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would indicate that you're beyond rehabilitation and that
the only prudent thing to do is to lock you up for the rest
of your natural life, so you won't have forther vietims of
your crimes, just be coming back before Courts. You'll
have plenty of time to think this one over.'” Siate v.
Helm, 287 N, W, 2d, at 500 (Henderson, J., dissenting)
{quoting 8.1, Circuit Court, Seventh Judicial Cireuit,
Permington County (Parker, J.)).

The South Dakota Supreme Court, in a 3-2 decision, affirmed
the sentence despite Helm's argument that it violated the
Eighth Amendment. State v. Helm, supra.

After Helm had served two years in the state penitentiary,
he requested the Governor to commute his sentence to a
fixed term of years. Sueh 3 commutation would have had
the effect of making Helm eligible to be considered for parole
when he had served three-fourths of his new sentence, See
8.0, Codified Laws §24-15-5(8) (1979). The Governor de-
nied Helm's request in May 1981. App. 26.

In November 1981, Helm sought habeas relief in the
United States Distriet Court for the District of South [la-
kota. Helm argued, among other things, that his sentence
constituted cruel and unusual punishment under the Eighth
and Fourteenth Amendments. Although the District Court
recognized that the sentence was harsh, it concluded that this
Court’s recent decision in Rummel v. Fetelle, 445 U. S, 263
(1980), was dispositive. It therefore denied the writ.

The United States Court of Appeals for the Eighth Circuit
reversed. 684 F. 2d 582 (1982}, The Court of Appeals
noted that Rummel v. Eatelle was distinguishable. Helm's
sentence of life without parole was qualitatively different
from Rummel's life sentence with the prospect of parole be-
eause South Dakota has rejected rehabilitation as & goal of
the criminal justice system. The Court of Appeals examined
the nature of Helm's offenses, the nature of his sentence, and
the sentence he could have received in other States for the
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same offense. [t concluded, on the basis of this examination,
that Helm'’s sentence was “grossly disproportionate te the na-
ture of the offense.” 684 F, 2d, at 687, [t therefore di-
rected the Distriet Court to issue the writ unless the State
resentenced Helm, Ihid.

We pranted certiorari to consider the Eighth Amendment
question presented by this case. 459 U. B. — (1982). We
now affirm.

1I

The Eighth Amendment declares: “Excessive bail shall not
be required, nor excessive fines imposed, nor cruel and un-
usual punishments inflicted.” The final clause prohibits not
only barbaric punishments, but alse sentences that are dis-
proportionate to the erime committed.

A

The prineiple that a punishment should be proportionate to
the crime is deeply rooted and frequently repeated in com-
mon-law jurisprudence, In 1215 three chapters of Magna
Carta were devoted to the rule that “amercements”® may not
be excessive. And the principle was repeated and ex-
tended in the First Statute of Westminster, 3 Edw. [, ch. 6
(1275). These were not hollow gusrantees, for the royal
courts relied on them to invalidate disproportionate punish-

"An amercement was similar to 2 modern-day fine, It was the most
eommon erimingl sanction in thirteenth century England. See 2 F. Pol-
lock & F. Maitland, The History of English Law 518-5165 (2d ed. 1908).

“Chapter 20 declared that *{a] fresman shall not be amerced for & small
fanlt, but after the manner of the fault; and for a great crime aceording to
the heingusness of it.," See 1 8,1, Codified Laws, p. 4 (1974) (translation
of Magna Carts). According to Maitland, “there was no clause in Magna
Carta more grateful to the mass of the people . . . ." F. Maitland, Pleas of
the Crown for the County of Gloucester xouxlv (1884), Chapter 21 granted
the same rights to the nobility, and chapter 22 granted the same rights to
the clergy.
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ments, Bee, e. g., Le Gras v. Bailiff of Bishop of Winches-
ter, Y.]B. Mich. 10 Edw. I1, pl. 4 (C.P. 1316}, reprinted in 52
Selden Society 3 (1934). When prison sentences became the
normal criminal sanctions, the common law recognized that
these, too, must be proportional. Bee, e. g., Hodges v.
Humkin, 2 Bulst. 139, 140, 30 Eng. Rep. 1015, 1016 (K.B.
1615) (Croke, J.) (“imprisonment ought always to be accord-
ing to the quality of the offence”).

The English Bill of Rights repeated the principle of propor-
tionality in language that was later adopted in the Eighth
Amendment: “excessive Baile ought not to be required nor
exeessive Fines imposed nor eruell and unusuall Punishments
inflicted.” 1 W. & M., sess. 2, ch. 2 (1689). Although the
precise scope of this provision is uncertain, it at least incorpo-
rated “the longstanding prineiple of English law that the pun-
ishment . . . should not be, by reason of itz excessive length
or severity, greatly disproporticnate to the offense charged.”
R. Perry, Sources of Qur Liberties 236 (1959); see 4 W,
Blackstone, Commentaries *16-19 (1769); see also id., at
*16-17 (in condemning “punishments of unreascnable sever-
ity,"” uses “eruel” to mean severe or excessive), Indeed,
barely three months after the Bill of Rights was adopted, the
House of Lords declared that a “fine of thirty thousand
pounds, impaosed by the eourt of King’s Bench upon the sarl
of Devon, was excessive and exorbitant, against magna
charta, the common right of the subject, and against the law
of the land.” Earl of Devon's Case, 11 State Trials 133, 136
(1689).

When the Framers of the Eighth Amendment adopted the
language of the English Bill of Rights,” they also adopted the

" This language had earlier been incor porated in the Virginia Declaration
of Rights, Art, I, $9, authored by George Mpson. Hes A, Howard, The
Road from Rummymede: Magna Certa and Conatitutionalism in America
207 {1968, .
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English principle of proportionality. The people were guar-
anteed the rights they had possessed as English subjects—
including the right to be free from excessive punishments. 11)

B

The constitutional principle of proportionality has been rec-
ognized explicitly in this Court for almost a century.” Inthe
leading case of Weems v. United States, 217 U. 5. 348 (1910),
the defendant had been convicted of falsifying a public docu-
ment and sentenced to 15 yvears of “cadena temporal,” a form
of imprisonment that included hard labor in chains and per-
manent ¢ivil disabilities. The Court noted “that it is a pre-
cept of justice that punishment for erime should be graduated
and proportioned to offense,” id., at 367, and held that the
gentence violated the Eighth Amendment. The Court en-
dorsed the principle of proportionality as a constitutional
standard, see, e. g., id., at 372-373, and determined that the
sentence before it was “cruel in its excess of imprisonment,”
id., at 377.

The Court next applied the principle to invalidate a crimi-
nal sentence in Robinson v. California, 370 U. 8. 660
(1962)." A 90-day sentence was found to be excessive for
the crime of being “addicted to the use of narcotics.” The

"In 'Neil v. Vermont, 144 10, 8. 323 (1892), the defendant had been
convicted of 307 evunte of “selling intoxicating Hguor without authority,”
and sentenced to & term of over 54 years. The majority did not reach
(’Neil's contention that this sentence was unconstitutional, for he did not
inelude the point in his assignment of errors or in his brief. Id., st 381.
Furthermore, the majority noted that the Eighth Amendment “does not
apply to the Btates.” [d., at 332. Accordingly the Court dismissed the
wrlt of arror for want of a federal guestion, Jd., at 3368-337. The dissent,
however, reached the Eighth Amendment question, observing that it “is
directed . . . against all punishments which by their excessive length ar{se-
verity are greatly disproportioned to the offences charged."” [d7 at
339-240 (Field, J., dissenting).

4 Members of the Court continued to recognize the principle of propor-
tionality in the meantime. See, e. g., Trop v. Dulles, 366 U. 3. 86, 100
{1958} (plurality opinion}; id., at 111 (BRENNAN, J., concurring); id., at
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Court explained that “imprisonment for ninety days is not, in
the abstract, a punishment which is either cruel or unusual.”
Id., at 667, Thus there was no question of an inherently bar-
barie punishment. “But the question cannot be considered
in the abstract. Even one day in prison would be a cruel and
nnusual punishment for the ‘crime’ of having & commeon cold.”
Ihid.

Most recently, the Court has applied the principle of pro-
portionality to hold ecapital punishment excessive in certain
circumstances. Enmund v. Florida, 458 U, 8. — (1982)
{death penalty excessive for felony murder when defendant
did not take life, attempt to take life, or intend that a life be
taken or that lethal force be used); Coker v. Georgia, 433
U, 8. 584, 592 (1977) (plurality opinion} (“sentence of death is
grossly disproportionate and excessive punishment for the
erime of rape”); id., at 601 (POWELL, J., eonciwrring in the
judgment in part and dissenting in part) (“ordinarily death is
disproportionate punishment for the erime of raping an adult
woman”). And the Court has continued to reecognize that
the Eighth Amendment proscribes grossly disproportionate
punishments, even when it has not been necessary to rely on
the proscription. Bee, e. g., Hutto v. Finney, 437 UJ. 8. 678,
685 (1978), Ingraham v. Wright, 430 U. 8. 651, 667 (1977);
Gregg v. Georgia, 428 U. 8. 158, 171-172 (1976) (opinion of
Stewart, POWELL, and STEVENS, JJ.); of. Hutto v. Davis,
454 U, 3. 370, 374, and n. 3 (1982) {per curiam) (recognizing
that some prison sentences may be constitutionally dispro-
portionate); Rummel v. Estelle, 445 U. 8., at 274, n. 11
(same).

C

There i3 no basis for the State's assertion that the general
principle of proportionality does not apply to felony prison
sentences,” The constitutional language itself suggests no

125-126 (Frankfirter, J.,, dissenting),
= According to Rummel v, Egfells, 445 U, 8. 263 (1980), “one could
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exception for imprisonment. We have recognized that the
Eighth Amendment imposes “parallel limitations” on bail,
fines, and other punishments, Imgraham v. Wright, 430
U. 3., at 664, and the text is explicit that bail and fines may
not be excessive. It would be anomalous indeed if the lesser
punishment of & fine and the greater punishment of death
were both subject to proportionality analysis, but the inter-
mediate punishment of imprisonment were not. There is
also no historical support for such an exception. The com-
man-law principle incorporated into the Eighth Amendment
clearly applied to prison terms. See Hodges v. Humkin,
supra. And our prior cases have recognized explicitly that
prison sentences are subject to proportionsality analysis.
See, &, g., Weems, 21T U. 8., at 377; of. Hutlo v. Finney, 437
1. 8., at 685 (“Confinement in a prison . . . is a form of pun-
ishment snbject to scrutiny under Eighth Amendment
standards™.

When we have applied the proportionality prineiple in capi-
tal cases, we have drawn no distinétion with cases of impris-
onment. See Gregy v. Georgia, 428 U. 8., at 176 (opinion of
Stewart, POWELL, and STEVENS, JJ.). It is true that the
“penalty of death differs from all other forms of eriminal pun-
ishment, not in degree but in kind.” Furman v. Georgia,
408 1J. S. 238, 306 (1972) (Stewart, J., concurring). Asare-
sult, “our decisions [in] capital cases are of limited assistance
in deciding the constitutionality of the punishment” in a
noncapital case. Rummel v, Estelle, 445 1, 8., at 272, All
this means, however, is that, “[oJutside the context of capital
punishment, successful challenges to the proportionality of

argue without fear of contradiction by any deciion of thia Court that for
crimes concededly classified and classifinble as felonies . . . the length of
pentence actually imposed is purely a matter of legislative prerogative.”
Id., at 274 (emphasie added). The Court did not adopt the standard pro-
posed, bt merely recognized that the argument was possible. To the ex-
tent that the State mnkes this argument here, we flnd it meritlesa.
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particular sentences [will be] exceedingly rare,”* ibid. (em-
phasis added); see Hutto v. Davis, 454 U, 8., at 374, It does
not mean that proportionality analysis is entirely inapplicable
in noncapital cases.

In sum, we hold that a criminal sentence must be propor-
tionate to the crime for which the defendant has been con-
vieted, Reviewing courts, of course, should grant substan-
tial deference to the broad authority that legislatures possess
in determining the types and limits of punishments for
crimes, as well as to the discretion that trial courts possess in
sentencing convicted eriminals.® But no penalty is per se
constitutional. As the Court noted in Robinson v. Califor-
nia, 370 1. 8., at 667, a single day in prison may be uncon-
stitutional in some circumstances.

II1
A

In reviewing sentences under the Eighth Amendment,
courts should be guided by objective factors that our cases
have recognized." First, we look to the gravity of the of-
fense and the harshness of the penalty. In Enmund, for ex-
ample, the Court examined the circumstances of the defend-

“In Enmund, for example, the Court found the death penalty to be ax-
cegsive for felony murder in the circumstances of that case. But clearly no
sentence of imprisonment would be disproportionate for Enmund’s crime,

*In view of the substantial deference properly due to legislatures and
sentencing courts, most reviewing courts normally will not be required to
engage in extended analysis to determine that a sentence {s not constitu-
tionally disproportionate,

* &g the Court has indicated, no one factor will be dispositive. See
Hutto v. Davie, 44 U. 8. 870, 373-374 n. 2 (1982) (per curiam); Rummel
v. Estelle, 445 1J. 8., at 275-276. The inherent nature of our faderal
syetem and the need for individualized sentencing decisions result in a wide
range of constitutional sentences. No single criterion can identify when »
sentence is so grosaly disproportionate that it violates the Eighth Amend-
ment. Hee Jeffries & Stephan, Defe , Presumptions, and Burden of
Proof in the Criminal Law, 88 Yale L.J. 1825, 1876-1377 (1979).

#
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ant’s crime in great detail. 458 U. 8., at — -—— 1In
C'oker the Court considered the seriousness of the erime of
rape, and compared it to other ¢rimes, such as murder. 433
U. 8., at 597-598 (plurality opinion); id., at 603 (POWELL, J.,
coneurring in the judgment in part and dissenting in part).
In Robinson the emphasis was placed on the nature of the
“erime.” 870 U. 8., at 666-667. And in Weema, the Court’s
opinion commented in two separate places on the pettiness of
the offense. 217 U. 8., at 363 and 365. Of course, a court
must consider the severity of the penalty in deciding whether
it is disproportionate. See, e. g., Coker, 433 U. 8., at 598
(plurality opinion); Weemas, 217 U, 8., at 366-367.

Second, it may be helpful to compare the sentences im-
posed on other criminals in the same jurisdiction. If more
serious crimes are subject to the same penalty, or to less seri-
ous penalties, that is some indication that the punishment at
issue may be excessive, Thus in Enmund the Court noted
that all of the other felony murderers on death row in Florida
were more culpable than the petitioner there. 458 U. 3., at
——. The Weems Court identifled an impressive list of
more serious crimes that were subject to less serious penal-
ties. 217 U. 8., at 380-381.

Third, courts may find it useful to compare the sentences
imposed for commission of the same crime in other jurisdic-
tions. In Emmund the Court conducted an extensive review
of capital punishment statutes and determined that “only
about a third of American jurisdictions would ever permit a
defendant [such as Enmund] to be sentenced to die.” 458
U. 8., at ——. Even in those jurisdictions, however, the
death penalty was almost never imposed under similar cir-
cumstances. Id., at ——. The Court’s review of foreign
law also supported its conclusion. Id., at —, n. 22, The
analysis in Coker was essentially the same. 433 U. 8., at
593-597. And in Weems the Court relied on the fact that,
under federal law, a similar crime was punishable by only two
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year's imprisonment and a fine, 217U, 8., at 380. Cf. Trop
v. Dulles, 356 U. 8. 86, 102-103 (1958) (plurality opinion).

In sum, a court’s proportionality analysis under the Eighth
Amendment should be guided by objeetive criteria, including
{i} the gravity of the offense and the harshness of the penalty;
{ii) the sentences imposed on other criminals in the same ju-
rigdiction; and (iii) the sentences impoged for commission of
the same crime in other jurisdictions.

B

Application of these factors assumes that courts are compe-
tent to iudge the gravity of an offense, at least on s relative
scale. In a broad sense this assumption is justified, and
eourts traditionally have made these judgmenta—ijust as leg-
islatures must make them in the first instance, Comparisons
can be made in light of the harm caused or threatened to the
vietim or society, and the culpability of the offender. Thus
in Enmund the Court determined that the petitioner’s con-
duet was not as serious a8 his accomplices’ conduet. Indeed,
there are widely shared views as to the relative seriousness
of crimes, See Rossi, Waite, Bose & Berk, The Seriousness
of Crimes: Normative Structure and Individual Differences,
39 Am. Soc. Rev. 224, 237 (1974). For example, as the crim-
inal laws make clear, nonviolent crimes are less serious than
crimes marked by violence or the threat of violence. Cf, Tr.
of Oral Arg. 16 {the State recognizes that the criminal law is
mare protective of people than property).

There are other accepted principles that courts may apply
in measuring the harm caused or threatened to the vietim ar
society, The absolute magnitude of the crime may be rele-
vant. Stealing & million dollars iz viewed as more serious
than stealing s hundred dollars—a point recognized in stat-
utes distinguishing petty theft from grand theft. See, ¢. g.,
5.D. Codified Laws §22-30A-17 (Supp. 1982). Few would
dispute that a lesser included offense should not be punished
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more geverely than the greater offense. Thus a court is jus-
tifled in viewing assault with intent to murder as more seri-
ous than simple assault. See Robertsz v. Colling, 544 F, 2d
168, 169-170 (CA4 1576) (per curiam), cert. denied, 430 U. 8.
973 (1977). Cf. Dembowski v. State, 251 Ind. 250, 252, 240
N. E. 2d 815, 817 (1968) (armed robbery more serious than
robbery); Cannon v. Gladden, 208 Or. 629, 632, 28] P, 2d
233, 235 (1955) (rape more serious than assault with intent to
eommit rape). It also is generally recognized that attempts
are less serious than completed crimes. See, e. g., 8.D.
Codified Laws §22-4-1 (1979); 4 Blackstone *15. Similarly,
an accessory after the faet should not be subject to a higher
penalty than the principal. See, e. g., 18 U. 8. C. §3.

Turning to the eulpability of the offender, there are again
clear distinctions that courts may recognize and apply. In
Ernmund the Court looked at the petitioner’s lack of intent to
kill in determining that he was less eulpable than his accom-
plices. 458 U. 8., at ~—. Most would agree that negligent
conduet is less serious than intentional conduct. South Da-
kota, for example, ranks eriminal acts in aseending order of
seriousness as follows: negligent acts, reckless acts, knowing
acts, intentional acts, and malicious acts. S.D. Codified
Laws §22-1-2(1)(f) (Supp. 1982). A court, of course, is enti-
tled to look at a defendant’s motive in committing & erime,
Thus a murder may be viewed as more serious when commit-
ted pursuant to a contract. See, e. 5., Mass, Gen. Laws
Ann., ch. 279, §69{a)}5) (West Supp. 1982); ¢f, 4 Blackstone
*15; In re Foss, 10 Cal.3d 910, 519 P. 2d 1073 (1974).

This list is by ne means exhaustive. It simply illustrates
that there are generally accepted criteria for comparing the
severity of different crimes on & broad scale, despite the diffi-
culties courts face in attempting to draw distinetions between
similar crimes.

C

Applieation of the factors that we identify also assumes
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that courts are able to compare different sentences. This as-
sumption, too, is justified. The easiest comparison, of
course, is between capital punishment and noneapital punish-
ments, for the death penalty is different from other punish-
ments in kind rather than degree.” For sentences of impris-
onment, the problem is not so much one of ordering, but one
of line-drawing, It is clear that a 25-year sentence generally
is more severe than a 15-year sentenee,” but it tost cases it
would be diffieult to decide that the former violates the
Eighth Amendment while the latter does not. Decigions of
this kind, although troubling, are not unique to this area.
The courts are constantly called upon to draw similar lines in
a variety of contexts.

: conmmon returned by a unammnug B-me
i Apodumv Oregon, 406 U. S, 404 {19'? .
ous 5—memb-er

hetween six members and
He neverthe-

WYELL, J., concurring

in Burch v. Lou-

Je do not pretend the ability to dlscern a pr
bright line below which the number of jurors partici

"There is alao a clear line between sentences of imprisonment and sen-
tences involving no deprivation of Hberty. See Argersinger v. Homlin,
407 171, 8. 256 (1872).

"The possibility of parcle may complicate the comparison, depending
upon the time and conditions of its availability.
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method by which some lines be drawn. (@ Balduin v,
New York, 399 U, S, 66 {lmﬂ}xhe Court rmined that &
defendant has s right to a jury trial “where imprisonment for
more than six months iz authorized.” Id., at 69 (plurality
opinion). In choosing the 6-month standard, the plurality re-
lied almost exclusively on the fact that only New York City
denied the right to a jury trial for an offense punishable by
more than six months. As JUSTICE WHITE explained:

“This near-uniform judgment of the Nation furnishes us
with the only objective eriterion by which a line could
ever be drawn—on the basis of the possible penalty
alone—between offenses that are and that are not re-
garded as ‘serious’ for purposes of trial by jury.” Id., at
T2-73.

In short, Baldwin clearly demonstrates that a court properly
may distinguish one sentence of imprisonment from another.,
It also supports our holding that courts properly may look to
the practices in other jurisdictions in deciding where lines be-
tween sentences should be drawn.

v

It remains to apply the analytical framework established
by our prior decisions to the case before us. We first con-
sider the relevant criteria, viewing Helm's sentence as life
imprizonment without possibility of parole. We then con-
sider the State’s argument that the posgibility of commuta-
tion is sufficient to save an otherwize unconstitutional

o/ illistrates the line-draw- '\,

g function of the judiciary, an 0ffe:u;n£ on the /

&g,
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sentence.
A

Helm's crime was “one of the most passive felonies a per-
son could commit.” State v. Helm, 287 N, W, 2d, at 501
(Henderson, J., dissenting), It involved neither violence nor
threat of violence to any person. The $100 face value of
Helm's "no account” check was not trivial, but neither was it
a large amount. Ome hundred dollars was less than half the
amount South Dakota required for a felonious theft.” It is
easy to see why such a crime is viewed by society as among
the less serious offenses, See Rossi et al., 3% Am. Soc. Rev,,
at 228.

Helm, of course, was not charged simply with uttering a
“no account” check, but alse with being an habitual offender.®
And a State is justifled in punishing a recidivist more ze-
verely than it punishes a first offender. Helm's status, how-
ever, cannot be considered in the abstract. His prior of-
fenses, although classified as felonies, were all relatively
minor.” All were nonviolent and none was a crime against a

" If Helm had been convicted simply of taldng §100 from g cash register,
8.D. Codified Laws §22-304-1 {1979), or defranding someone of £100,
§ 22804 -3, or obtaining $100 through extortion, §28-80A-4(1), or black-
mail, $22-30A-4(3), or using a false credit card to obtasin $100,
§22-80A-8.1, or embezzling $100, §22-30A-10, he would not be in prison
today. All of these offenses wounld have been petty theft, 8 misdemeanor,
§ 28-30A-17 (amended 1982), Similgrly, if Helm had written a $100 check
against ingufficient funds, rather than 3 nonexistent account, he would
have been guilty of & misdemeanor. §§22-41-1. Curiously, under South
Dakota law there is no distinetion between writing a “no account” check for
a large sum and writing a *no aceount” check for 6 small sum.  §22-41-1.2,

® We must focus on the principal falony—the felony that triggers the life
gantence—sinee Helm already haa paid the penalty for each of his prior of-
femmes. But we recognize, of course, that Helm's prior convietions are ral-
evant to the eentencing decfaton.

i Helm, who was 36 years old when he was sentenced, iz not a profes-
glonal crimingl. The record indicates an addiction to aleohol, and a conse-
quent. diffieulty in holding & job. His record involves no instance of vio-
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person. Indeed, there was no minimum amount in either the
burglary or the false pretenses statutes, see nn. 1 and 2,
supra, and the minimum amount covered by the grand lar-
ceny statute was fairly small, see n. 3, supra.®

Helm's present sentence ig life imprisonment without pos-
gibility of parole.® Barring executive clemency, see infra, at
——, Helm will spend the reat of his life in the state peniten-
tiary. This sentence is far more severe than the life sen-
tence we considered in Rummel v. Estelle. Rummel was
likely to have been eligible for parole within 12 years of his
initial confinement,™ a fact on which the Court relied heavily.
See 445 U, 8,, at 280-281. Helm’'s sentence is the most se-
vere punishment that the State could have imposed on any
criminal for any erime. See note 6, supra. Only capital
punishment, 2 penalty not authorized in South Dakota when
Helm was sentenced, exceeds it,

We next consider the sentences that could be imposed on
other criminals in the same jurisdiction. When Helm was
sentenced, a South Dakota court was required to impose a

lence of any kind. Inearcerating him for life without possibility of parole is
unlikely to advance the gosls of our eriminal justice system in any substan-
tial way. Neither Helm nor the State will have an incentive to pursue
clearly needed treatment for his aleohol problem, or any other program of
rehabilitation.

= As suggested at oral argument, the third-degree burglary statute eov-
ered entering & building with the intent to steal a loaf of bread. Tr. of Oral
Arg. 14-18. It appears that the grand larceny atatute would have covered
the theft of a chicken.

8 Every life sentence in South Dalkiota s without possibility of parole.
See suprg, at ——, We raise no question &5 to the general validity of sen-
tences without possihility of parole. The only issue before ua ia whether,
in the cireumstances of this case and in light of the constitutional principle
of proportionality, the sentence imposed on this petitioner violates the
Eighth Amendment,

®'We note that Rumme] was, in {aet, released within eight months of the
Court’s decision in his case. Bee L.A. Times, Nov. 16, 1880, p. 1, col. 3.
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life sentence for murder, 3.D. Codified Laws §22-16-12
(1979) (amended 1980}, and was authorized to impose g life
gentence for treason, §22-8-1 first degree manslaughter,

§22-16-15, first degree arson, §22-33-1, and Kdnapping,

8D, Comp, Laws Ann. §22-19-1 (1967 ed., supp. 1978)
{(amended 1979). No other erime was punishable so severely
on the first offense. Attempted murder, 8.D. Codified Laws
§ 22-4-1(5) (1979), placing an explosive device on an aireraft,
§22-14A-5, and first degree rape, §22-22-1 (amended 1980
and 1982), were only Class 2 felonies. Apggravated riot was
only a Class 3 felony. §22-10-5. Distribution of heroin,
§§ 22-42-2 (amended 1982), 34-20B-13(7) (1977), and aggra-
vated assaunlt, §22-18-1.1 (amended 1980 and 1981), were
anly Clasza 4 felonies.

Helm's habitual offender status complicates our analysis,
but relevant comparisons are still possible. Under §22-7-7,
the penalty for 5 second or third felony is inereazed by one
class. Thus a life sentence was mandatory when a seeond or
third conviction was for treason, firgt degree manslanghter,
first degree arson, or kidnapping, and a life sentence would
have been authorized when a second or third convietion was
for such crimes as attempted murder, placing an explosive
device on an aireraft, or first degree rape. Finally, §22-7-8§,
under which Helm was sentenced, authorized life imprizon-
ment after three prior convictions, regardless of the crimes; |

In sum: there were a handful of crimes that were necessar-
ily punished by life imprisonment: murder, and, on a second
or third offense, treagon, first degree manslaughter, firat de-
gree arson, and kidnapping. There was a larger group for
which life imprisonment was authorized in the diseretion of
the sentencing judge, including: treason, first degree man-
slaughter, first degree arson, and kidnapping; attempted
murder, placing an explosive device on an aireraft, and first
degree rape on a second or third offense; and any felony after
three prior offenses. Finally, there was a large group of

|
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very serious offenses for which life imprisonment was not an-
thorized, including a third offense of heroin dealing or agpra-
vated assault.

Criminals committing any of these offenses ordinarily
would be thought more deserving of punishment than one ut-
tering a “no account” check—even when the bad-check writer
had already committed six minor felonies. Moreover, there
is no indication in the record that any habitual offender other
than Helm has ever been given the maximum sentence on the
basis of comparable erimes. It is more likely that the pos-
sibility of life imprisonment under §22-7-8 generally is re-
served for criminals such as fourth-time heroin dealers, while
habitual bad-check writers receive more lenient treatment.”
In any event, Helm has been treated in the same manner as,
or more severely than, eriminals who have committed far
more serious crimes,

Finally, we compare the sentences imposed for commission
of the same crime in other jurisdictions. The Court of Ap-
peals found that “Helm could have received a life sentence
without parole for his offense in only one other state, Ne-
vada,” 684 F. 2d, at 586, and we have no reason to doubt this
finding. See Tr. of Oral Arg. 21. At the very least, there-
fore, it is clear that Helm could not have received such a se-
vere sentence in 48 of the 50 States. But even under Ne-
vada law, a life sentence without possibility of parole is
merely authorized in these circumstances. See Nev. Rev.

“The Btate contends that § 22-7-8 ls more lenient than the Texas habit-
ual offender statute in Rummel, for life imprisonment under §22-7-8 is
diseretionary rether than mandatory. Brief for Petitloner 22. Helm,
however, has challenged only hie own sentence. No one sugpgests that
§ Z2-7-% may not be applied constitutionally to fourth-time haroin dealers
or other violent criminals. Thus we do not question the legislature’s judg-
ment. Unlike in Rummel, & lesser sentence here could have been entirely
consistent with both the statute and the Eighth Amendment. See Note,
Disproportionality in Sentences of Imprisonment, 79 Colum. L. Rev. 1118,
1160 (1979).
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Stat. §207.010(2) (1981). We are not advised that any de-
fendant such as Helm, whose prior offenses were so minor,
actually has received the maximum penalty in Nevada.® It
appears that Helm was treated more severely than he would
have been in any other State.

B

The State argues that the present case is essentially the
same a3 Rummel v. Estelle, for the possibility of parole in
that case is matched by the possibility of executive clemency
here. The State reasons that the Governor conld commute
Helm's sentence to a term of years. We conclude, however,
that the South Dakota commutation system is fundamentally
different from the parole system that was before us in
Rummel.

As a matter of law, parole and commutation are different
concepts, despite some surface similarities. Parole is a regu-
lar part of the rehabilitative process. Assuming good behav-
ior, it is the normal expectation in the vast majority of cases.
The law generally specifies when a prisoner will be eligibie to
be considered for parole, and details the standards and proce-
dures applicable at that time. See, e. g., Greenholz v. Ne-
braska Penal I'mmates, 442 U. 8. 1 (1979) (detailing Ne-
braska parole procedures); Morrissey v. Brewer, 408 1. 8.
471, 477 (1972) (“the practice of releasing prisoners on parole

® Under § 207.010(2), & Nevada court is authorized to impose a sentence
of “imprisonment in the state prison for life with or without possibility of
parole. If the penalty fixed by the court is life imprisonment with the pos-
sibility of parole, eligibility for parole begins when a minimum of 10 years
has been served.” It appears that most sentences imposed under
§ 207.010(2) permit parole, even when the prior crimes are far more gerious
than Helm's, BSee, 6. g., Rusling v. State, 96 Nev, T78, 617 P. 2d 1302
(1880) (possession of a firearm by an ex-felon, two instances of driving an
autgmobile without the owner's consent, four first degree burglaries, two
gales of marijuana, two salea of & restricted dangerous drug, one sale of
heroin, one eacape from state priaon, and one second degree burgiary).
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before the end of their sentences has become an integral part
of the penological system”). Thus it is possible to predict, at
least to some extent, when parcle might be granted. Com-
mutation, on the other hand, is an ad koc exercise of execu-
tive clemency. A Governor may commute & sentence at any
time for any reason without reference to any standards.
See, e, 9., Connecticut Board of Pardons v. Dumaschat, 452
U. S. 458 (1981).

We explicitly have recognized the distinction between pa-
role and commutation in our prior cases.” Writing on behalf
of the Morrissey Court, for example, CHIEF JUSTICE BUR-
GER contrasted the two possibilities: “Rather than being an
ad hoc exercise of clemency, parole is an established varia-
tion on imprisonment of convicted criminals.” 408 U. 8., at
477. In Dumschat, THE CHIEF JUSTICE similarly explained
that “there is a vast difference between & denial of parole . . .
and a state's refusal to commute a lawful sentence.” 452
U. 8., at 466,

The Texas and South Dakota systems in particular are
very different. In Rummel, the Court did not rely simply
on the existence of some system of parole. Rather it looked
to the provisions of the system presented, including the fact
that Texas had “a relatively liberal policy of granting ‘good
time’ credits to its prisoners, a policy that historically has al-
lowed a prisoner serving a life sentence to become eligible for
parole in as little as 12 years.” 445 U. 8., at 280. A Texas
prizsoner became eligible for parole when his calendar time

# In Rummel itself the Court implicitly recognized that the poeaibility of
commutation {s not equivalent to the possibility of parole. The Court care-
fully “distinguish[ed] Rummel from a person sentenced under a recidivist
gtatute like [Misz. Code Ann. §99-19-83 (Supp. 1979)], which provides for
a sentence of life without parole.” 446 U. 5., at 281. But the Mississippi
Constitution empowers the (Governor to grant pardone in “all eriminal and
penal cases, excepting those of treason and impeachment.” Art. 5, §124.
The Missizsippi Supreme Court has long recognized that the power to par-
don includes the power to commute g convict's sentence. See Whittingfon
v, Stevens, 221 Misg, 698, 603604, 73 So. 2d 137, 180-140 (1954).
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served plus “good conduct” time equaled one-third of the
maximum sentence imposed or 20 years, whichever is less.
Tex. Code Crim, Proc. Ann.,, Art. 42.12, §15(b) (Vernon
1979). An entering prisoner earned 20 days good-time per
30 days served, Brief for Respondent in Rummel, 0. T.
1979, No. 78-6386, p. 16, and this could be increased to 30
days good-time per 30 days served, Tex. Rev. Civ, Stat.
Amn,, Art. 6181-1, §§2-3 (Vernon Supp. 1982). Thus
Rummel could have been eligible for parcle in as few as 10
years, and could have expected to become eligible, in the nor-
mal course of events, in only 12 years.

In South Dakota commutation is more difficult to obtain
than parole. For example, the board of pardons and paroles
is authorized to make commutation recommendations to the
Governor, see n, 7, supra, but §24-18-4 provides that “ne
recommendation for the commutation of . . . a life sentence,
or for a pardon . . . , shall be made by less than the unani-
mous vote of all members of the board.” In fact, no life sen-
tence has been commuted in over eight years, App. 28, while
parole—where authorized—has been granted regularly dur-
ing that period, Tr. of Oral Arg. 8-8. Furthermore, even if
Helm's sentence were commuted, he merely would be eligible
to be considered for parcle.® Not only is there no guarantee
that he would be paroled, but the South Dakota parocle
system is far more stringent than the one before us in
Rummel. Helm would have to serve three-fourths of his re-
vised sentence before he would be eligible for parole,
§24-15-5, and the provision for goed-time credits is less gen-
erous, §24-5-1.%

#The most recent commutation of a life sentence in Bouth Dakots oe-
curred in 1975. The record indicates, however, that the prisoner in ques-
tion still has not been parcled. App. 2%

* Assume, for example, that in 197% the Governor had commuted Helm's
sentence to & term of 40 years (his approximate life expectaney). Even if
Helm were a model prisoner, he would not have been eligible for parole
until he had served over 21 years—more than twice the Rummel mini-
mim. And this comparison is generous to South Dakota's position. If
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The possibility of commutation is nothing more than a hope
for “an ad hoc exercise of clemency.” It is little different
from the possibility of executive clemency that exists in
every case in which a defendant challenges his sentence
under the Eighth Amendment. Recognition of such a bare
possibility wonld make judicial review under the Eighth
Amendment meaningless.

Vv

The Constitution requires us to examine Helm's sentence
to determine if it is proportionate to his erime. Applying ob-
jective criteria, we find that Helm has received the penulti-
mate sentence for relatively minor eriminal conduct. He has
been treated more harshly than other criminals in the State
who have committed more serious crimes. He has been
treated more harshly than he would have been in any other
jurisdiction, with the possible exception of a single State.
We conclude that his sentence is significantly dispropor-
tionate to his crime, and is therefore prohibited by the
Eighth Amendment. The judgment of the Court of Appeals
is accordingly

Affirmed.

Rummel had been sentenced to 40 years rather than life, he could have
bean eligible for parcle in less than 7 years,
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The issue presented iz whether the Eighth Amendment
proscribes a life sentence without possibility of parole for a
seventh nonviolent felony.

I

By 1975 the State of South Dakota had convicted respond-
ent Jerry Helm of six nonviolent felonies. In 1964, 1966, and
1969 Helm was convicted of third-degree burglary.! In 1972

‘In 1989 third-degree burglary was defined in at least two sections of
the South Dakota eriminal code:

“A person breaking into any dwelling house in the nighttime with intent
to commit a erime but under such eireumstances as do not conetitute bur-
glary In the firat degree, ls guilty of burglary in the third degree.” 3. D,
Comp. Lawe Ann, §22 32 8 (1987) (repealed 1978,

“A person hreaking or entering at any time any building within the curti-
lage of a dwelling house but not forming & part thereof, or any building or
part of any building, booth, tent, railroad car, vessel, vehicle as deflned in
§ 82-14-1, or any strueture or erection in which any property s kept, with
intent to commit lareeny or any felony, is guilty of burglary in the third
degree.” 3, D. Comp. Laws Ann. §22-32-9 (1967) (repealed 1976).

In 1964 and 1966 the third-degree burglary deflnition was essentially the
same, See 8. D). Code § 13.3708 (1989 ed., supp. 1960); 1965 8. D. Laws,
ch 32, Third-degree burglary was punishable by "imprisonment in the
state penitentinry for any term not exceeding fifteen years.” &. D, Comp.
Laws Ann. §22-32-10 (1967) (previously codified at 5. D. Code § 13.370(2)
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he was convicted of obtaining money under false pretenses.?
In 1873 he was convicted of grand larceny.® And in 1275 he
was convicted of third-offense driving while intoxicated.?
The record contains no details about the eircumstances of any
of these offenses, except that they were all nonviolent, none
wag a crime against a person, and alcohol was a eontributing
factor in each case,

In 1979 Helm was charged with uttering a “no account”
check for $100.* The only details we have of the crime are
those given by Helm to the state trial court:

(1832)) (repealed 1976),
iIn 1872 the relevant statute provided:

“Every person who designedly, by color or zid of any false toien or writ-
ing, or other false pretense, . . . obtaine from any person any money or
property . . . i8 punishabla by Imprisonment in the state penitentiary not
exceeding three years or in a county jail not exeeeding one year, or by &
fine not exceeding three times the value of the money ur property =0 ob-
tained, or by both such fine and impejsonment.” 5. D, Comp. Laws Ann,
§ 28411 (1967) (repealed 1978},

"In 1973 South Dekota defined “larceny” as “the taking of personal prop-
erty aecomplished by fraud or stealth and with intent to deprive another
thereof.™ 8. D. Comp. Lawe Ann. §228-37-1 (196T) (repealed 1876).
Grand larceny and petft larceny were distinguished as follows;

“Grand lareeny is larceny committed in any of the following cases;

(1} When the property takan is of & value exceeding fifty dollars;

(2} When such property, although not of a value exeeeding fitty dollars,
is taken from the person of another;

(2} When such property iz livestoei,

Larceny in other cases is petit larceny.” &. D. Comp. Laws Ann.
§ 22372 (1867} (repealed 1978).

Grand larceny was then punishable by *imprisanment in the atate peniten-
tiary not exceeding ten years or by Imprisonment in the ecunty jail not ax-
ceeding one year.” 5. D. Comp. Laws Ann, §22 373 (1987 (repenled
1976).

* & third offen=e of driving while under the influence of alechel is a felony
in Jouth Dakota. B. D, Codifled Lawe §82-23-4 (1876). Bee 1873 2. D
Laws, ch. 195, § 7 (enacting version of § 82-28—1 in force (n 1976).

'The governing atatuts provides, in relevant part:

*Any person who, for himaelf or as an agent or representative of anather
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“'T was working in Sioux Falls, and got my check that
day, was drinking and I ended up here in Rapid City
with more money than I had when 1 started, 1knew I'd
done something I didn't know exactly what. If [ would
have known this, I would have picked the check up. I
was drinking and didn’t remember, stopped several
places.'” State v. Helm, 287 N. W. 2d 497, 501 (8. D.
1980} (Henderson, J., dissenting) (quoting Helm}.

After offering this explanation, Helm pleaded guilty.

Ordinarily the maximum punishment for uttering a “no ac-
count” check would have been five years imprisonment in the
state penitentiary and a $5,000 fine. See 8. I. Comp. Laws
Ann, §22-6-1(6) (1967 ed., supp. 1978) (now eodified at 8. D.
Codified Laws §22-8-1(7) (Supp. 1982)). As a result of his
criminal record, however, Helm was subject to South Dako-
ta’s recidivist statute:

“When a defendant has been convicted of at least three
prior convictions [gic] in addition to the principal felony,
the sentence for the principal felony shall be enhanced to
the sentence for a Class 1 felony.” 8. I. Codified Laws
§ 22-T-8 (1979 (amended 1981).

The maximum penalty for a “Class 1 felony” was life impris-
onment in the state penitentiary and a $25,000 flne.® 8. D.

for present consideration with intent to defraud, passes a check drawn on a
financial institution knowing at the time of such passing that he or his prin-
eipal doas not have an account with auch financial institution, is guilty of a
Claga 6 felony.” 8. D. Codified Laws §22-41-1.2 (1978).

*When Helm was sentenced in April 1878, SBouth Daketa law elassified
felonies as follows:

“Except as otherwisa provided by law, felonies ara divided into the fol-
lowing sevan clasees which are distinguished from each other by the re-
spective maximum penalties hereinafter set forth which are authorized
upon convietion:

{1) Class A felony: life imprisonment in the state penitentiary, A lesger
gentence may not be given for a Class A felony;

{2) Class 1 felony: lifs imprizonment in the stata penitentiary, In addi-
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Comp. Laws Ann. §22-6-1(2) (1967 ed., supp. 1978) (now
codified at 8. D. Codified Laws §22-6-1(3) (Supp. 1982)).
Moreover, South Dakota law explicitly provides that parole ia
unavailable: “A person sentenced to life imprisonment is not
eligible for parole by the board of pardons and parcles.” S,
D. Codified Laws §24-15-4 (1979). The Governor’ is au-
thorized to pardon prisoners, or to commute their sentences,
8. D. Const., Art. IV, 3, but no other relief from gentence is
available even to a rehabilitated prisoner.

Immediately after accepting Helm's guilty plea, the South
Dakota Circuit Court sentenced Helm te life imprisonment
under §22-7-8  The court explained:

“'T think you certainly earned this sentence and certainly
proven that you're an hahitual eriminal and the record
would indieate that you're beyond rehabilitation and that
the only prudent thing to do iz to loek you up for the rest

tion, a fine of twenty-fve thousand dellars may be imposed;

(3) Class 2 falony; twenty-five vegrs imprisonment in the state penitem-
tiary., In addition, a fine of twenty-five thousand dollara may be imposed,;

(4] Clase 3 felony: fifteen years imprisonment in the state penitentiary.
In addition, 8 fne of Afteen thousand dollars may be imposed;

(&) Clase 4 falony: ten years imprisenment in the state panitentiary, In
addition, a fine of ten thouzand dollars may be imposed;

(6) Clasa & felony: five years imprisonment in the state penitentiary. In
addition, a fine of five thousand dollars may be imposed; and

(N Claas & felony: two years imprlsonment in the state penitentiary or a
fine of twe thousand dollars, or both,

“Mothing in this section shall limit increased sentences for habitual
criminals . . . .

"Exeept in casss where punishment ia preseribed by law, every oiffensa
declared to be a felony and not otherwise classified is a Clase 6 falony,”
B, I, Comp. Laws Ann, §22-6-1 (1967 od., supp. 1978} (amended 1579 and
1980},

"The board of pardons and paroles is authorized te make recommenda-
tiong to the Governor, 8. D). Codified Laws §24-14-1 {1978); § 24-14-5;
8. D. Executive Order 82-04 (Apr. 12, 1882), but the Governor iz not
bound by the recommendation, § 24-14-5,
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of your natural life, so you won’t have further victims of
your crimes, just be coming back before Courts. You'll
have plenty of time to think this one over.'” Stafe v.
Helm, 287 N, W, 2d, at 500 (Henderson, J., dissenting)
(quoting S. D. Circuit Court, Seventh Judicial Circuit,
Pennington County (Parker, J.)).

The South Dakota Supreme Court, in 2 3-2 deeision, affirmed
the sentence despite Helm's argument that it violated the
Eighth Amendment. Stale v. Helm, supra.

After Helm had served two years in the state penitentiary,
he requested the Governor to commute his sentence to a
fixed term of years. Such a commutation would have had
the effect of making Helm eligible to be considered for parole
when he had served three-fourths of his new sentence. See
8. D. Codified Laws §24-15-5(3) (1979). The Governor de-
nied Helm's request in May 19581. App. 26.

In November 1981, Helm sought habeas relief in the
United States District Court for the District of South Da-
kota. Helm argued, among other things, that his sentence
constituted cruel and unusual punishment under the Eighth
and Fourteenth Amendments. Although the Distriet Court
recognized that the sentenee was harsh, it concluded that this
Court’s recent decision in Rummel v. Estelle, 445 U. 8. 263
(1980), was dispositive. It therefore denied the writ.

The United States Court of Appeals for the Eighth Circuit
reversed. 684 F. 2d 5682 (1982). The Court of Appeals
noted that Rummel v. Estelle was distinguishable. Helm's
sentence of life without parole was qualitatively different
from Rummel's life sentence with the prospect of parole be-
cause South Dakota has rejected rehabilitation as a goal of
the eriminal justice system. The Court of Appeals examined
the nature of Helm's offenses, the nature of his sentence, and
the sentence he could have received in other States for the
same offense. It concluded, on the bagis of this examination,
that Helm's sentence was “grossly disproportionate to the na-
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ture of the offense.” 634 F, 24, at 587. [t therefore di-
rected the District Court to issue the writ unless the State
resentenced Helm, Ibid,

We granted certiorari to consider the Eighth Amendment
question presented by this case, 458 U, 8, —(1982). We
now affirm.

1I

The Eighth Amendment declares: “Excessive bail shall not
be required, nor excessive fines imposed, nor eruel and un-
usual punishments inflicted.” The final clause prohibits not
only barbaric punishments, but also sentences that are dis-
proportionate to the erime committed.

A

The principle that a punishment should be proportionate to
the crime is deeply rooted and frequently repeated in com-
mon-law jurisprudence. In 1215 three chapters of Magna
Carta were devoted to the rule that “amercements”® may not
ba excessive. And the principle was repeated and ex-
tended in the First Statute of Westminster, 3 Edw. I, ch. 6
(1275). These were not hollow guarantees, for the rayal
courts relied on them to invalidate disproportionate punish-
ments. See, e. g., Le Gras v. Bailiff of Bishop of Winches-

ter, Y. B. Mich. 10 Edw. II, pl. 4 (C. P, 1318}, reprinted in 52

Selden Society 3 (1934). When prison sentences became t. C 13
"An amercement was similar to a mm;arﬂ—fdhy. fine. Tt was the moat

common crimingl sanction in sl ccentury England. See 2 F. Pul-

lock & F. Maftland, The History of English Law 313-515 (2d ed. 1805,

*Chapter 20 declared that "[a] freeman shall not be amerced for a small
fault, but after the manner of the fault; and for a preat crime according to
the heinousness of it.” See 1 8. D. Codified Laws, p. 4 {1978) (translation
of Magna Carta}. Aeccording to Maitland, "there was no clause in Magns
Carta more grateful to the mass of the people . . . " F. Maitland, Pleas of
the Crown for the County of Gloucester xxxiv (1884), Chapter 21 granted
the zame rights to the nobility, and chapter 22 granted the same rights to
the clergy.
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normal criminal sanctions, the common law recognized that
these, too, must be proportional. BSee, e g., Hodges v.
Hum#kin, 2 Bulst. 139, 140, 80 Eng. Rep. 1015, 1016 (K. B.
1615) (Croke, J.) (“imprisonment ought always to be aceord-
ing to the quality of the offence”).
The English Bill of Rights repeated the prineiple of propor-
tionality in language that was later adopted in the Eighth
Amendment: “excessive Baile ought not to be required nor
excessive Fines imposed nor eruell and unusuall Punishments
inflicted.” 1 W. & M., sess. B, ch. 2 (1689). Although the
precise scope of this provision is uncertain, it at least incorpo-
rated “the longstanding prineiple of English law that the pun-
ishment . . . should not be, by reason of its excessive length
or severity, greatly disproportionate to the offense charged.”
R. Perry, Sources of Our Liberties 236 (1959); see 4 W.
Blackstone, Commentaries *16-19 (1769) see also id., at
*16-17 (in condemning “punishments of unreasonable sever-
ity,” uses “cruel” to mean severe or excessive). Indeed, K
barely three months after the Bill of Rights was adopted, the {11']""‘
House of Lords declared that a “fine of thirty thousand r,
pounds, imposed by the court of King’s Bench npon the earl T (0
of Devon, was excessive and exorbitant, against magna +~5 né
charta, the common right of the subject, and against the law |
of the land.” Earl of Devon's Cuse, 11 State Trials 133, 136 aﬁd

{1689).
When the Framers of the Eighth Amendment adopted the t:s_‘::l)'Jj h? €5
language of the English Bill of Rights," they alse adopted wi i

the English principle of proportionality, The people were ,;,ar"ff" I\j
guaranteed the rights they had possessed as English sub-

jects—including the right to be free from excessive Df’ bgp_f
punishments. \d

* This language had earlier been inccrporated in the Virginia Declaration
of Rights, Art, [, §%, suthored by George Mason. See A, Howard, Tha U.P ﬂur
Road from Runnymeds: Magna Carta and Constitutionalism in America rar
207 (1968). n. pe

,.gj‘;.ﬁ.-'hf u'l“'e W
2 3 1t
M/JM)" M“‘f* 4 F ot
P SH L
Cetee - 7 | E‘“ﬁlﬁ E'-
/r .,_.. WAt AR ) rqlﬁ;t‘?l
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The constitutional principle of proportionality has been rec-

ognized explicitly in this Court for almost a century.” Inthe

leading case of Weems v. United States, 217 U. 8. 349 (1910),

the defendant had been convicted of falsifying a public docu-

ment and sentenced to 15 years of “cadena temporal,” a form

of imprisonment that included hard labor in chains and per-

manent civil disabilities, The Court noted “that it is a pre-

cept of justice that punishment for crime should be graduated

and proportioned to offense,” 4d”, at 367, and held that the

sentence violated the Eighth Amendment. The Court en-

__ dorsed the »==aiple- of proportionality as a constitutional

" wis 7 id., at 372-373, and determined that the

K nccess? rres t was “cruel in its excess of imprisonment,”
one oF The warw‘& applied the principle to invalidate a crimi-
ine Wees_Robinson v. California, 370 U.S. 660

nsed bL{ iy sentence was found to be excessive for

7 “addicted to the use of narcotics.” The

C( arT: Tt &% vers 1at “imprisonment for ninety days iz not, in

0 I f ! .r],.( rishment which is either cruel or unusual.”
e shad<i€ 5

.nq ont, 144 U, B, 323 (1892), the defendant had been

Farz 2 JE {a.é.-ar , 3 of “selling intoxicating quuor_wij;hmlt_ authority,”
£ e 'hf ™m cff over o4 years. The _mwlty did not mach

i AI‘S"“ hr |'.t 'H.‘;’S ( “% this sentence was unconstitutional, for he did not
Civi l : assignment of errors or in his brief, JId., at 331
F hatlC {eS rity noted that the Eighth Amendment “does not

T Thin K Id., at 832. Accordingly the Court dismissed the
-~ / n ariréws. 'a federal question. [Id., at 386-337. The dissent,
(5 foe lighth Amendment question, observing that it “ia

4 '{5 ne J!'. punishments which by their excessive length o
d,'é?é‘ ut iproportioned to the offences charged.” Id., at
ows nting),
! O e e e, 6o o v Dulle 8 U, 8 950
" & AT V. : . 8. 886,
AL oM Pdn Bt . id., at 111 (BRENNAN, J., concurring); id., at
§Ther TEIM used | disenting)
an
7
by The lourt .
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Id., at 667. Thus there was no question of an inherently bar-
barie punishment. “But the question cannot be considered
in the abstract. Even one day in prison would be a cruel and
unusual punishment for the ‘erime’ of having a common eold.”
Ihid.

Most recently, the Court has applied the principle of pro-
portionality to hold capital punishment excessive in certain
circumstances. Enmund v, Florida, 458 U, 3, —— (1982)
(death penalty excessive for felony murder when defendant
did not take life, attempt to take life, or intend that g life be
taken or that lethal force be used); Coker v. Georgia, 433
U. 8. 584, 592 (1977) (plurality opinion) (“sentence of death is
grossly disproportionate and excessive punishment for the
crime of rape”); id., at 601 (POWELL, J., concurring in the
judgment in part and dissenting in part) (“ordinarily death is
disproportionate punishment for the crime of raping an adult
woman”), And the Court has continued to recognize that
the Eighth Amendment proscribes grossly disproportionate
punishments, even when it has not been necessary to rely on
the proseription. See, ¢. g., Hutto v. Finney, 437 U. 3, 678,
685 (1978); Ingraham v, Wright, 430 U. 8. 661, 667 (1977);
Gregg v. Georgia, 428 U, 8. 163, 171-172 (1976) (opinion of
Stewart, POWELL, and STEVENS, JJ.); cf. Hutto v, Davis,
454 U. 8. 370, 374, and n. 3 (198Z) (per curiam) (recognizing

that some prison sentences may be constitutionally dispro-
’pmhﬂrﬁte] Rummel v. Estelle, 445 U. 5., at 274, n. 11
{rame}.
C
There iz no basiz for the State's assertion that the general

principle of proportionality does not apply to felony prison ders
sentences.” The constitutional language itself suggests no se¢ [
Forr nnN.
"Aﬁturdmg ta Rummel ¥ Estelte, 445 17, 5, 263 (1930), “one-gould
myuefmthuut of can etion by ahy j:umun of thi§ Court m%vfor 112.5- 3 J?s
concededly claamfl d claggifiable |as felonies . .\, the length of
:yant r:g aetually imposed is purely a matter of leg'lslatne prerogatve
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exception for imprisonment. We have recognized that the
Eighth Amendment imposes “paralle]l limitations” on bail,
fines, and other punishments, ngraham v. Wright, 430
. 8., at 664, and the text is explicit that bail and fines may
not be exceasive. It would be anomalous indeed if the lesser
punishment of a fine and the greater punishment of death
were both subject to proportionality analysis, but the inter-
mediate punishment of imprisonment were not. There is
also no historieal support for such an exception. The com-
mon-law prineciple incorporated into the Eighth Amendment
clearly applied to prison terms. See Hodges v. Humékin,
supra. And our prior esses have recognized explicitly that
prison sentences are subject to proportionality analysis,
See, e. g., Weems, 217 U. §,, at 377; f, Hutto v. Finney, 437
1I. 8., at 685 (“Confinement in a prison . . . {s a form of pun-
ishment subject to scrutiny under Eighth Amendment
standards”),

When we have applied the proportionality principle in capi-
tal cases, we have drawn no distinction with cases of impris-
onment. See Gregg v. Georgia, 428 T, 8., at 176 (opinion of
Stewart, POWELL, and STEVENS, JJ.}. It is true that the
“penalty of death differs fromn all other forms of eriminal pun-
ishment, not in degree but in kind.” Furmon v. Georgia,
408 U. 3. 238, 306 (1972) (Stewart, J., concurring). Asare-
sult, “our decizions [in] capital cases are of limited assistance
in deciding the constitutionality of the punishment” in a —————
noneapitat cage, Rummel v. Estelle, 445 U, 8., at 272, -

s means;-oweversis that, “[ojutside the context of capital
punishment, successful challenges to the proportionality of
particular sentences {will be] exceedingly rare,”* ibid, (em-

Idi, at (em is added), The did opt the stan
p ; 0 th possible.| T X~
tdatt KHat the Stat & ent , W t merdtlias,

U In Enptund, for exampie, the Court found the death penalty to be ax-
cassive for felony murder in the droumstances of that case,  But cleariy ne
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phasis added); see Hutto v. Davis; 454 U. ., at 374, [ doss T /Zecs
not mean that proportionality analysis iz entirely inapplicable

in nonecapital cases.
In sum, we hold that a criminal sentence must be propor-
tionate to the crime for which the defendant has been con-
victed. Reviewing courts, of course, should grant substan- | .0 . . ,-:l{‘r
tial deference to the broad authority that legslatumi'ﬁﬁraeaf [ =
in determining the types and limits of punishments for
erimes, as well as to the diseretion that trial courts possess in
gentencing eonvicted critninals.™ But no penalty is per se
constitutional. As the Court noted in Robinson v. Califor-
nia, 8370 T. 8., at 667, a single day in prison msy be uncon-
stitutional in some circumstances,

II ) 2wl
A . ."JI i

Mﬂsentennesﬂrﬁer the Eighth Amendment,
courts should be' guided by objective factors that our cases
have recognized.” First, we look to the gravity of the of-
fense and the harshness of the penaity. In Enmund, for ex-
ample, the Court examined the circumstanees of the defend-
ant’s crime in great detail. 458 U. 8, at — - —— In
Coker the Court considered the seriousness of the crime of

sentence uf imprisonment wowld be disproportionate for Enmund’s crime. SE¢ Hr‘jfr- Fgr*
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rape, and compared it to other crimes, such as murder. 433
U. 8., at 597-598 (plurality opinion); id., at 603 (PowEeLL, J.,
concwrring in the judgment in part and dissenting in part).
In Robinson the emphasis was placed on the nature of the
“crime.” 3700U. 8., at 666-667. And in Weems, the Court’s
opinion commented in two separate places on the pettiness of
the offense. 217 1. 8., at 363 and 365. Of course, a court
must consider the severity of the penalty in deciding whether
it is disproportionate. See, a. ¢., Coker, 433 U, S., at 598
{plurality opinion); Weems, 217 U. 8,, at 366-367,

Second, it may be helpful to compare the sentences imn-
posed on other eriminals in the same jurisdiction. If more
serious crimes are subject to the same penalty, or to less seri-
ous penalties, that is some indication that the punishment at
issue may be excessive, Thus in Enmund the Court noted
that all of the other felony murderers on death row in Florida
were more culpable than the petitioner there. 458 U. 8., at
——. The Weems Court identified an impressive list of
more serious critnes that were subject to less serious penal-
ties, 217 U, 8., at 380-381.

Third, courts may find it useful to compare the sentences
imposed for commission of the same crime in other jurisdic-
tions, In Enmund the Court conducted an extensive review
of eapital punishment statutes and determined that “only
about a third of American jurisdictions would ever permit a
defendant [such as Enmund] to be sentenced to die.” 458

1. 8., at —.  Even in those jurisdictions, however, the
death penalty was almost never imposed under similar cir-
cumstances. Jd., at ——. The Court’s review of foreign

law also supported its conclusion. Id., at —, n, 22, The
analysis in Coker was essentially the same. 423 U. 3., at
583-597. And in Weems the Court relied on the faet that,
under federal law, a similar erime was punishable by only two
year's imprisonment and a fine. 217U, 8., at 380, Cf. Trop
v. Dulles, 356 U. 8. 86, 102-103 (1958) (plurality opinion).
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In sum, a court’s proportionality analysis under the Eighth
Amendment should be guided by objective criteria, including
(i) the gravity of the offense and the harshness of the penalty;
(ii) the sentences imposzed on other criminals in the same ju-
risdiction; and (iii) the sentences imposed for commission of
the same crime in other jurisdictiona.

B

Application of these factors assumes that courts are compe-
tent to judge the gravity of an offense, at least on a relative
scale. In a broad sense this assumption is justified, and
courts traditionally have made these judgments—just as leg-
islatures must make them in the first instance. Comparisons
can be made in light of the harm caused or threatened to the
victim or society, and the culpability of the offender. Thus
in Enmund the Court determined that the petitioner’s con-
duet was not as serious as his accomplices’ conduct. Indeed,
there are widely shared views as to the relative seriousness
of crimes. See Rossi, Waite, Bose & Berk, The Seriousness
of Crimes: Normative Structure and Individual Differences,
39 Am. Soe. Rev. 224, 237 (1974). For example, as the erim-
inal laws make clear, nonviolent crimes are less serious than
crimes marked by violence or the threat of violence. Cf. Tr.
of Oral Arg. 16 (the State recognizes that the criminal law is
more protective of people than property).

There are other accepted principles that eourts may apply
in measuring the harm caused or threatened to the vietim or
society. The absolute magnitude of the crime may be rele-
vant. Stealing a million dollars is viewed as more serious
than stealing a hundred dollars—a point recognized in stat-
utes distinguishing petty theft from grand theft. See, e g.,
8. D. Codifled Laws §22-30A-~17 (Supp. 1982). Few would
dispute that a lesser included offense should not be punished
more severely than the greater offense, Thus a court is jus-
tified in viewing assault with intent to murder as more seri-
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ous than simple aszault. See Roberts v, Coilinsg, 544 F. 24
168, 169-170 (CA4 1976) (per curiam), cert. denied, 430 U, S.
973 (1977). Cf, Dembowski v, State, 2561 Ind. 250, 252, 240
N. E. 24 815, 817 (1968) (armed robbery more serious than
robbery); Cannon v. Gladden, 203 Or. 629, 632, 281 P, 2d
233, 236 (1965) (rape tnore serious than assault with intent to
commit rape). [t also is generally recognized that attempts
are less serious than completed erimes. See, e. g., 8. D.
Codified Laws §22—4-1 (1979); 4 Blackstone *15. Similarly,
an accessory after the fact should not be subject to a higher
penalty than the principal. BSee, e. g., 18 U. 8. C. §3.

Turning to the cuipability of the offender, there are again
¢lear distinctions that courts may recognize and apply. In
Enmund the Court looked at the petitioner's lack of intent to
kill in determining that he was less culpable than his accom-
plices. 458 U, 5., at ——. Most would agree that negligent
eonduet is less serious than intentional conduet. South Da-
kota, for example, ranks eriminal scty in ascending order of
seriouzness as follows: negligent acts, reckless acts, knowing
acts, intentional acts, and malicious acts. 5. D. Codified
Laws §22-1-2(1)(f) (Supp. 1982). A court, of course, is enti-
tled to lock at a defendant's motive in committing a crime.
Thus a murder may be viewed as more serious when commit-
ted pursuant to a contract. See, e. g., Masa. (Gen. Laws
Ann., ch. 279, §6%(a)(5) (West Supp. 1982); of. 4 Blackstone
*15; In re Foss, 10 Cal.3d 910, 519 P. 2d 1073 {1874).

Thiz list iz by no means exhaustive. It simply illustrates
that there are generally aceepted criteria for comparing the
severity of different crimes on a broad scale, despite the diffi-
culties courts face in attempting to draw distinctions between
similar erimes.

C

Application of the factors that we identify also assumes
that courts are able to compare different sentences, This as-
sumption, too, is justified. The easiest comparison, of



HE-462—0OPINION
H0LEM v+ HELM 15

course, {3 between capital punishment and noncapital punish-
ments, for the death penalty is different from other punish-
ments in kind rather than degree."” For sentences of impris-
onment, the problem is not s0 much one of ordering, but one
of line-drawing. It is clear that a 25-year sentence generally
is more severe than a 16-year sentence,"” but in-most cases it
would be difficult to decide that the former violates the
Eighth Amendment while the latter does not. Decisions of
this kind, although troubling, are not unique to this area.
The courts are constantly called upon to draw similar linesin
a variety of contexts.

The Sixth Amendmentright to a jury trial is an’ example.
Baldwin v. New York, 399 U, 8. 66 (1970), in particular, il-
lustrates the line-drawing funetion of the judiciary, and offers
guidance on the method by which some lines may be drawn.
There the Court determined that & defendant has a right to a
jury trial “where imprisonment for more than six months is
anthorized.” Id., at 6% (plurality opinion). In choosing the
6-month standard, the plurglity relied almost exclusively on
the fact that only New York City denied the right to a jury
trial for an offense punishable by more than six months. As
JUSTICE WHITE explained:

“This near-uniform judgment of the Nation furnishes us
with the only objective criterion by which a line could
ever be drawn—on the basis of the possible penalty

alone—between offenses that are and that are not re- {:MM. ,{{
garded as ‘serious’ for purposes of trial by jury.” fd., at gardf
7218, t1g &
In short, Baldwin clearly demonstrates that a court properly W reh
o vl
¥ There i alsc a clear line between sentences of imprisonment and sen- u'rfTT;; h&
tences involving no deprivation of liberty. See Argersinger v. Hamlin, (e \1a€s
407 U, 8, 25 (1972). rawt
“The possibility of parale may complicate the comparison, depending +‘D ﬁR-
upon the time and conditions of its availability. P La-ﬁ r.f‘
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may distinguish one sentence of imprisonment from another.
It also supports our holding that eourts properly may look to
the practices in other jurisdictions in deciding where lines be-
tween sentences should be drawn.

v

It remains to apply the analytical framework established
by our prior decisions to the case before us, We first con-
gider the relevant criteria, viewing Helm's sentence as life
imprisonment without possibility of parole. We then con-
gider the State's argument that the possibility of commuta-
tion is sufficient to save an otherwise unconstitutional
sentence.

A

Helm's erime was “one of the most passive felonies a per-
son could commit.” State v. Helm, 287 N. W. 2d, at 501
(Henderson, J., dissenting). It involved neither violence nor
threat of vioclence to any person. The $160 face value of
Heim's “no aceount” check was not trivial, but neither was it
a large amount. One hundred dollars was less than half the
amount South Dakota required for a felonious theft.® It is
easy to see why such a erime is viewed by society as among
the less serious offenses. See Rosai et al., 39 Am, Soc, Rev,,
at 229,

Helm, of course, was not charged simply with uttering a

» If Helm had been convicted simply of taking $100 from & cash register,
8. D. Codified Laws §22-30A-1 (1979), or defrauding someone of $100,
§ 22-30A-3, or obtaining $100 through extortion, § 22-30A—4(1}, or black-
mail, §22-304-4(3), or using a false credit card to obtain $100,
§22-30A-8.1, or embezziing $100, § 22-30A-10, he would not be in priscn
today. All of these offenses would have been petty theft, a misdemeanar.
§ 22-30A~17 (amended 1982). Similarly, if Helm had written a $100 check
agalnst insufficient funds, rather than a nonexistent account, he would
have been guilty of a misdemeanor, §%22-41-1, Curicusly, under South
Dakota Jaw there is no distinction between writing a “no aceount™ check for
a large sum and writing a “no aceount” check for a amall sum. §23-41-1.2,
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“no account” check, but alse with being an habitual offender.”
And a State is justified in punishing a recidivist more se-
verely than it punishes a first offender. Helm's status, how-
ever, cannot be considered in the abstract. His prior of-
fenses, although classified as felonies, were all relatively
minor.* All were nonviolent and none was & crime against a
person. Indeed, there was no minimum amount in either the
burglary or the false pretenses statutes, see nn. 1 and 2,
supra, and the minimum amount covered by the grand lar-
ceny statute was fairly small, see n. 3, supra.®

Helm's present sentence is life imprisonment without pos-
gibility of parole.® Barring executive clemency, see infra, at
——, Helm will spend the rest of his life in the state peniten-
tiary. This sentence is far more severe than the life sen-
tence we considered in Rummel v. Estelle. Rummel was
likely to have been eligible for parole within 12 vears of his

*We must focus on the principal felony—the felony that triggers the life
sentence—since Helm already has paid the penalty for each of his prior of-
fenses. But we recognize, of eourse, that Helm's prior convictions are rel-
evant to the sentencing decizion.

" Helm, who was 38 years old when he was sentenced, is not a profes-
gional eriminal. Thea record indicatea an addiction to aleohal, and a conse-
quent difficulty in helding a job. His record involves no instance of vio-
lence of any kind. Incarcerating him for life without posaibility of parole ia
unlikely to advanee the goals of our eriminal justice syetem In any substan-
tial way, Neither Helm nor the Btate will have an incentive to pursue
clearly needed treatment for his aleohol problem, or any other program of
rehabilitation,

= As suggested at oral argument, the third-degree burglary statute cov-
ered entering & building with the intent to steal a loaf of bread. Tr. of Oral
Arg. 14-16. It appears that the grand larceny statute would have covered
the theft of & chicken,

® Every life sentence in South Dakota {s without possibility of parole.
Bee sepra, at ——, We ralse no question as to the general validity of sen-
tenees without poseibility of parole, The only {ssue before us is whether,
in the circumstances of this caze and in light of the constitutional principle
of proportionality, the sentence imposed on this petitioner violates the
Eighth Amendment.
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initial confinement,™ a fact on which the Court relied heavily.
See 445 U, 3., st 280-281. Heln's sentence is the most se-
vere punishment that the State could have imposed on any
eriminal for any crime., See note 6, supra. Only capital
punishment, a penalty not authorized in South Dakota when
Helm was sentenced, exceeds it.

We next consider the sentences that could be imposed on
other criminals in the same jurisdiction. When Helm was
senteneed, a South Dakota court was required to impose a
life sentence for murder, 8. D. Codified Laws §22-16-12
(1979 (amended 1980), and was authorized to impose a life
sentence for treason, §22-8-1, first degree manslaughter,
§22-16-15, first degree arson, §22-33-1, and kidnapping,
2. D. Comp. Laws Ann. §22-19-1 (1967 ed., supp. 1978)
(amended 1979). No other crime was punishable so severely
on the first offense. Attempted murder, 5. D. Codified
Laws §22-4-1(5) (1979), placing an explosive device on an
aircraft, $22-14A-5 and first degree rape, §22.22 1
(amended 1980 and 1982), were only Class 2 felonies. Ag-
gravated riot was only a Class 3 felony. §22-10-5. Distri-
bution of heroin, $§22 42-2 (amended 1982), 34-20B-13(7)
{1977), and aggravated assault, $22-18-1.1 (amended 1980
and 1981), were only Class 4 felonies,

Helm's habitual offender status complicates our analysis,
but relevant comparisons are still possible, Under §22-7-7,
the penalty for a seeond or third felony is increased by one
class. Thus a life sentence was mandatory when a second or
third conviction was for treason, first degree manslaughter,
first degree arson, or kidnapping, and a life sentence would
have been authorized when a second or third eonviction was
for such crimes as attempted murder, placing an explosive
device on an aireraft, or first degree rape. Finally, §22-7-8,
under which Helm was sentenced, authorized life imprison-
ment after three prior convictions, regardless of the erimes.

*We note that Rummel was, in faet, released within eight months of thae
Court's declsion in his case. See L,A, Times, Nov, 16, 1980, p. 1, col. &



B2—-482—0OPINION
SOLEM ». HELM 18

In sum, there were a handful of crimes that were necessar-
ily punished by life imprisonment: murder, and, on a second
or third offense, treason, first degree manslaughter, first de-
gree arson, and kidnapping. There was a larger group for
which life imprisonment was authorized in the discretion of
the sentencing judge, including: treason, first degree man-
slaughter, first degree arson, and kidnapping; attempted
murder, placing an explosive device on an aircraft, and first
degree rape on a second or third offense; and any felony after
three prior offenses. Finally, there was a large group of
very serious offenses for which life imprizonment was not au-
thorized, including a third offense of heroin dealing or aggra-
vated assault.

Criminals committing any of these offenses ordinarily
would be thought more deserving of punishment than one ut-
tering a “no account” check—even when the bad-check writer
had already committed six minor felonies. Moreover, there
ig no indication in the record that any habitual offender other
than Helm has ever been given the maximum sentence on the
basis of comparable crimes. It is more likely that the pos-
sibility of life imprisonment under §22-7-8 generally is re-
served for criminals such as fourth-time heroin dealers, while
habitual bad-check writers receive more lenient treatment.®
In any event, Helm has been treated in the same manner as,
or more severely than, criminals who have committed far
more serious crimes.

Finally, we compare the sentences imposed for commission

*The State contends that § 22-7-8 is more lenient than the Texas habit-
ual offender statute in Rummel, for life imprisonment under § 22-7-8 is
digcretionary rather than mandatory. Brief for Petitioner 22, Halm,
however, has challenged only his own sentence, No one suggests that
§ 22-T-8 may not be applied constitutionally to fourth-time heroin deslers
or other violent eriminals. Thus we do not question the legislature's judg-
ment. Unlike in Rummel, a lesger sentence here could have been entirely
consistent with both the statute and the Eighth Amendment. See Note,
Digproportionality in Sentences of Imprisonment, 78 Colum. L. Rev. 1119,
1180 (1979},
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of the same crime in other jurisdictions. The Court of Ap-
peals found that “Helm could have received a life sentence
without parole for his offense in only one other state, Ne-
vada,” 684 I, 2d, at 586, and we have no reason to doubt this
finding. See Tr. of Oral Arg. 21. At the very least, there-
fore, it is clear that Helm could not have received such a se-
vere sentence in 48 of the 50 States. But even under Ne-
vada law, a life sentence without possibility of parole is
merely authorized in these circumstances. See Nev, Rev.
Stat. §207.010(2) (1981). We are not advised that any de-
fendant such as Helm, whose prior offenses were so minor,
actually has received the maximum penalty in Nevada.* It
appears that Helm was treated more severely than he would
have been in any other State.

B

The State argues that the present case is essentially the
same as Rummel v. Estelle, for the possibility of parole in
that case is matched by the possibility of executive clemency
here. The State reasons that the Governor could commute
Helm’s sentence to a term of years. We conclude, however,
that the South Dakota commutation system is fundamentally
different from the parole system that was before us in
Rummel,

As 3 matter of law, parole and commutation are different
concepts, despite some surface similarities. Parole is a regu-

* Under § 207.01042), a Nevada court is authorized to impose & sentence
of “imprisonment in the state prison for life with or without possibility of
parole. If the penalty flxed by the court is life imprisonment with the
possibility of parole, eligibility for parole begine when & minimum of 10
years hasz been served.” It appears that most sentences imposed under
& 207.010(2) permit parole, even when the prior crimes are far more serious
than Helm's., See, e, g., Rusling v, Sigte, 56 Nev, 778, 617 P. 2d 1302
{1980) (possession of & firearm by an ex-lelon, two instances of driving an
sutomobile without the owner's consent, four first degree burglaries, two
gales of marijuana, two sales of a restricted dangerous drug, one sale of
hernin, one escape from state prison, and one second degree burglary).
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lar part of the rehabilitative process. Assuming good behav-
ior, it is the normal expectation in the vast majority of cases.
The law generally specifies when a prizoner will be eligible to
be considered for parole, and details the standards and proce-
dures applicable at that time, See, e. g., Greenholz v, Ne-
braska Penal Inmates, 442 17, 8, 1 (1979) (detailing Ne-
braska parole procedures); Morrissey v. Brewer, 408 U. S.
471, 477 (1972) (“the practice of releasing prisoners on parole
before the end of their sentences has become an integral part
of the penological system™). Thus it is possible to predict, at
least to some extent, when parole might be granted. Com-
mutation, on the other hand, is an ad hoc exercise of execu-
tive clemency. A Governor may commute a sentence at any
time for any reason without reference to any standards.
See, e. g., Connecticut Board of Pardons v. Dumschat, 452
U. 8. 458 (1981).

We explicitly have recognized the distinction between pa-
role and commutation in our prior cases.” Writing on behalf
of the Morrissey Court, for example, CHIEF JUSTICE BUR-
GER contrasted the two possibilities:, “Rather than being an
ad hoc exercise of clemency, parole is an established varia-
tion on imprizonment of convicted criminals.” 408 T, 8., at
477, In Dumschat, THE CHIEF JUSTICE similarly explained
that “there is a vast difference between a denial of parole . . .
and a state's refusal to commute a lawful sentence.” 452
U. 8., at 466.

The Texas and South Dakota systems in particular are

7 In Rummel itself the Court implicitly recognized that the possibility of
commutation i not equivalent to the possibility of parole, The Court eare-
fully “distinguizh[ed] Rumme! from a person sentenced under a recidivist
statute like [Miss. Code Ann. § 99-19-52 (Supp. 1979)], which provides for
a sentence of life without parole.” 445 U. 5., at 281. But the Mississippi
Constitution empowers the Governor to grant pardons in “all eriminal and
penal cases, excepting those of treszon and impeachment.” Art. 5, §124.
The Mississippi Supreme Court has long recognized that the power to par-
don includes the power to commute & convict's sentence. See Whittington
v. Stevens, 221 Misa, 598, 603-604, 73 Sa. 24 187, 139-140 (1854).
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very different, In Rummel, the Court did not rely simply
on the existence of some system of parole. Rather it looked
to the provisions of the system presented, including the fact
that Texas had “a relatively liberal policy of granting ‘good
time’ credits to its prisoners, a policy that historically has al-
lowed g prisoner serving a life sentence to become eligible for
parole in as little as 12 years.” 445 U. S,, at 280, A Texas
prisoner became eligible for parole when his calendar time
served plus “good conduct” time equaled one-third of the
maximum sentence imposed or 20 years, whichever is less.
Tex. Code Crim, Proc. Ann., Art, 42,12, §15(b) (Vernon
1979). An entering prisoner earned 20 days good-time per
30 days served, Brief for Respondent in Rummel, 0. T.
1979, No. 78-6386, p. 16, and this could be increased to 30
days good-time per 30 days served, Tex. Rev. Civ. Btat.
Ann,, Art, 6181-1, §§2-3 (Vernon Supp. 1982). Thus
Rummel could have been eligible for parole in as few as 10
years, and could have expected to become eligible, in the nor-
mal course of events, in only 12 years.

In South Dakota commutation is more difficult to obtain
than parole. For example, the board of pardons and paroles
is authorized to make commutation recommendations to the
Governor, see n. 7, supra, but §24-13-4 provides that "no
recommendation for the commutation of . . . a life sentence,
or for a pardon . . . , shall be made by less than the unani-

mous vote of all members of the board.” In fact, no life 27. 53
tence has been commuted in over eight years;'App. 29, while

parole—where authorized—has been granted regularly dur-
ing that period, Tr. of Oral Arg. 8-8. Furthermore, even if
Helm's sentence were commuted, he merely would be eligible
to be considered for parole.® Not only is there no guarantee
that he would be paroled, but the Scouth Dakota parole

&——

®The most recent commutation of a life rentence in South Dakota oe-
“urred in 1975, The record indieates, however, that the prisoner in ques-
tion still has not been paroled. App, 29.

sSee rl'tf-f'r
F’M‘ n- 12?-15
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system is far more stringent than the one before us in
Rummel, Helm would have to serve three-fourths of his re-
vised sentence before he would be eligible for parole,
§24-15-5, and the provigion for good-time credits is less gen-
erous, §24-5-1.7

The possibility of commutation is nothing more than a hope
for “an ad hoc exercise of clemency.” It is little different
from the possibility of executive clemency that exists in
every case in which a defendant challenges his sentence
under the Eighth Amendment. Recognition of such a bare
possibility would make judicial review under the Eighth
Amendment meaningless.

Vv

The Constitution requires us to examine Helm's sentence
to determine if it is proportionate to his crime. Applying ob-
jeetive criteria, we find that Helm has received the penulti-
mate sentence for relatively minor criminal conduet. He has
been treated more harshly than other criminals in the State
who have committed more serious crimes. He has been
treated more harshly than he would have been in any other
Jjurisdiction, with the possible exception of a single State.
We conclude that his sentence is significantly dispropor-

tionate fo His , and is therefore prohibited by the

Eighth Amendment.” The judgment of the Court of Appeals
is accordingly
Affirmed.

# Assume, for example, that in 1879 the Governor had commuted Helm's
sentence to a term of 40 years (his approximate life expectaney). Ewen if
Helm were & model prisoner, he would not have been eligible for parole
until he had served over 21 years—more than twice the Rumme!l mini-
mum. And this comparison is generous to South Dakota’s position. If
FRummel had been sentenced to 40 years rather than life, he could have
been eligible for parole in less than 7 years,

cep {ider for n. 3o
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Revised footnote 10, on page 7:

1":"Tht“: Eighth Amendment was based directly on Art. I, §9 of the
Virginia Declaration of Rights (1776), authored by George Mason.
He, in turn, had adopted verbatim the language o©f the English
Bill of Rights. There can be no doubt that the Declaration of
Rights guaranteed at least "the liberties and privileges of En-
glishmen,™ See A, Wevins, The American States During and After
the Revolution 146 ({1924) (Declaration of Rights "was a restate-
ment of English principles--the principles of Magna Charta ...
and the Revolution of 1688"); A, Howard, The Road from Runnymede:
Magna Carta and Constitutionalism in America 205-207 (1968). As
Mason himself had explained earlier:

"We claim Nothing but the Liberties & Privileges of
Englishmen, in the same Degree, as if we had still con-
tinued among our Bretheren in Great Britain.... We
have recelved [these rights] from our Ancestors, and,
with God's Leave, we will tranamit them, unimpaired to
our Posterity." Letter to "the Committee of Merchants
in London" (June 6, 1766), reprinted in 1 The Papers of
George Mazon 71 (Rutland ed. 1970).

Cf. the Fairfax County Resolves (1774) (colonists entitled to all
"Privileges, Immunities and Advantages" of the English Constitu-

tion), reprinted in 1 The Papers of George Mason 201.



To: The Chief Justice

s 0442 G Michae| Stucley — fcwme
/

3 Justice Marshall
' Justice Blackm
259% Totie R

JUH s L‘f ﬂ’l d ra ,C,.f. Justice Stevens

Justice ('Connor

10 copit S From: Justice Powell

Cireulated:

¢ han j e on Recireulated:

| @;\‘MDMT

SUPREME COURT OF THE UNITED STATES

No. 82482
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APPEALS FOR THE EIGHTH CIRCUIT

[June —, 193]

JUSTICE POWELL delivered the opinion of the Court.

The issue presented is whether the Eighth Amendment

progcribes a life sentence without possibility of parcle for a
seventh nonviolent felony.

1

By 1975 the State of South Dakota had convicted respond-
ent Jerry Helm of six nonviolent felonies. In 1964, 1966, and
1969 Helm was convicted of third-degree burglary.'! In 1972

‘In 1969 third-degree burglary was defined in at least two sections of
the South Dakota criminal code:

"A person breaking into any dwelling house in the nighttime with intent
to commit a erime but under such cireumstances as do not constitute bur-
glary in the first degree, 1= guilty of burglary in the third degree.” 8. D,
Comp. Laws Ann, §22-32 8 (1967) (repealed 1976).

“A person breaking or entering at any time any building within the curti-
lage of a dwelling house but not forming a part thereof, or any building or
part of any building, booth, tent, railroad ear, vessel, vehicle as defined in
§22-14-1, or any structure or erection in which any property is kept, with
intent to commit larceny or any felony, is guilty of burglary in the third
degree.” 8. D. Comp. Laws Ann. §22-32-0 (1867) (repealed 1976).

In 1964 and 1966 the third-degree burglary definition was essentially the
same. See 8. D, Code §12.3703 (1939 ed., supp. 1960); 1965 3. D. Laws,
ch, 32. Third-degree burglary was punishable by “Imprisenment in the
atate penitentlary for any term not exceeding fifteen years." 8, D, Comp,
Laws Ann. §22-32-10 (1967) (previously codified at 3. D. Code § 13.3706(3)
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he was convicted of obtaining money under false pretenses.”
In 1973 he was convicted of grand larceny.® And in 1975 he
was convicted of third-offense driving while intoxicated.’
The record contains no details about the circumstances of any
of these offenzes, except that they were all nonviolent, none
was a crime against a person, and alcohol was 2 contributing
factor in each case.

In 1979 Helm was charged with uttering a “no aceount”
check for $100.* The only details we have of the crime are
those given by Helm to the state trial eourt:

(1989} (repealed 1976).
*In 1972 the relevant atatute provided:

“Every perason who designedly, by eolor or aid of any false token or writ-
ing, or other false pretense, . . . obtains from any person any money or
property . . . is punishable by imprisonment in the state penitantlary not
exceeding three years or in a county jeil not exceeding cne year, or by a
flne not exceeding three times the value of the money or property 8o ob-
tained, or by both such fine and imprisonment.” 5. D. Comp. Lawe Amn,
§ 22414 (1367) (repealed 1376).

In 1873 South Dakota deflned “larceny” as “the taldng of personal prop-
erty accomplished by fraud or stealth and with intent to deprive another
thereof.” 8. I Comp. Laws Armn, §$22-37-1 (1967) (repealed 1976).
Grand larceny and petit larceny were distingulshed as follows:

“Grand lareeny 1s larceny committed in any of the following casest

(1) When the property taken is of 2 value exceading fifty dollars;

{(2) When such property, although not of a value exceeding fifty dollars,
is tabten from the person of another;

(3] When such property is livestock,

Larceny in other cases iz petit larceny.” 2. D. Comp. Laws Ann.
§ 22-37-2 (1967 (repealed 1976).

Grand lareeny was then punishable by "imprisonment in the state peniten-
thary nat exceeding ten years ar by imprlsonment in the eounty jail not ex-
ceeding one year," 8. D. Comp. Lawe Ann, §22 37-3 (1387) (repealed
19783,

* A third offense of driving while under the influence of alcohol is a felony
in Sputh Dakota. 3. [ Codified Laws § 82-25-4 (1976). See 1973 5. I,
Lawa, ch. 185, § 7 (enacting vergion of § 32-23-4 in force in 1975).

"The poverning atatute provides, in relevant part:

“Any peraan who, for himself ar sz an agent or representative of another
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“‘] was working in Sioux Falls, and got my check that
day, was drinking and [ ended up here in Rapid City
with more money than I had when [ started. [ knew I'd
done something I didn't know exactly what. If I would
have known this, I would have picked the check up. 1
was drinking and didn't remember, stopped several
places.”” State v. Helm, 287 N. W. 2d 4987, 501 (8. D.
1980) (Henderson, J., dissenting) (quoting Helm).

After offering this explanation, Helm pleaded guilty.

Ordinarily the maximum punishment for uttering & *ne ac-
count” check wouid have been five years imprisonment in the
state penitentiary and a §5,000 fine. See 8. D. Comp. Laws
Ann. §22-6-1(6) (1967 ed., supp. 1978) {now codified at S, D,
Codified Laws §22-6-1(T) (Supp. 1982)). As a result of his
criminal record, however, Helm was subject to South Dako-
ta's recidivist statute:

“When a defendant has been convicted of at least three
prior convictions [sic] in addition to the principal felony,
the sentence for the principal felony shall be enhanced to
the sentence for a Class 1 felony.” 5. D. Codifled Laws
§ 22-7-8 (1979) (amended 1981).

The maximum penalty for a “Class 1 felony” was life impris-
onment in the state penitentiary and a $25,000 fine.® S, D.

for present consideration with intent to defraud, passes a check drawn on a
financial institution knowing at the time of such pasaing that he or his prin-
cipal doee not have an aceount with such fnancial institution, is guilty of 2
Clasze b felony.” 8. D. Codifled Laws §22-41-1.2 (1879,

*When Helin was sentenced in April 1979, South Dakota law clazsified
falomies a= follgws:

“Except as otherwise provided by law, felonies are divided into the fol-
lowing seven classes which are distinguished from each other by the re-
spective maximum penalties hereinafter set forth which are anthorvized
upon conviction:

(1) Class A felony: Ue imprisonreent in the state penitentiary, A lesser
sentence may not be given for a Class A felony;

{2} Class 1 felony; life imprisonment in the state penitentiary. In addi-
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Comp. Laws Ann. §22-6-1(2) (1967 ed., supp. 1978) (now
codified at B. D. Codified Laws §22-6-1(3) (Supp. 1982)).
Moreover, South Dakota law explicitly provides that parole ia
unavailable: “A person sentenced to life imprisonment is not
eligible for parole by the board of pardons and paroles,” §.
D. Codified Laws §24-15-4 (1879). The Governor’ is au-
thorized to pardon prisoners, or to commute their sentences,
3. D. Const., Art. IV, §3, but no other relief from sentence is
available even to a rehabilitated prisoner.

Immediately after accepting Helm's guilty plea, the South
Dakota Cireuit Court sentenced Helm to life imprizsonment
under §22-7-8. The court explained:

“'[ think you certainly earned this sentence and certainly
proven that you're an habitual eriminal and the record
would indieate that you're beyond rehahilitation and that
the only prudent thing to do is to lock you up for the reat

tign, a fine of twenty-five thousand dollars mey be imposed;

(3} Class 2 felony: twenty-five yerrs imprisonment in the atate peniten-
timry. In addition, a fine of twenty-five thousand dollars may be imposed;

(4} Clasa 3 felony: fifteen years Imprisonment in the state penitentiary.
In addition, a fine of fifteen thousand dollars may be imposed;

(&) Class 4 felony: ten years imprisonment in the stata penitentiary. In
addition, a fine of ten thousand dollars may be imposed;

(&) Clasa B felony: five years imprisonment in the state penitentiary. In
addition, & flne of five thousand dollars may be imposed; and

{74 Class 6 felony; two years imprisonment in the state pepitentiary or a
fine of two thousand dollars, or both.

“Mothing in this section shall limit ineressed sentences for habitual
eriminals . . .,

“Except in cases where punishment s prescribed by law, avery offense
declared to be g felony and not otherwise classified iz a Clazs 8 felony.”
&, D. Comp. Lawa Ann. § 22-6-1 (1967 ed., supp. 1978} (amended 1970 and
19803,

" The board of pardene and paroles 1s authorized to make recommenda-
tlong to the Governor, 3, D. Codified Lawa §24-14-1 {1079); & 24-14-5;
8. D. Executive Order 8244 (Apr, 12, 1982), but the Governor is not
bound by the recommendation, §24-14-5.
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of your natural life, s¢ you won't have further victims of
your crimes, just be coming back before Courts. You'll
have plenty of time t¢ think this one over.’” Siate v,
Helm, 287 N, W. 2d, at 500 (Henderson, J., dissenting)
{quoting 8. D, Circuit Court, Seventh Judicial Cireuit,
Pennington County (Parker, J.)).

The South Dakota Supreme Court, in a 3-2 deeision, affirmed
the sentence despite Helm's argument that it violated the
Eighth Amendment. Sitate v, Helm, supra.

After Helm had served two years in the state penitentiary,
he requested the Governor to commute his sentence to a
fixed term of years. Such a commutation would have had
the effect of making Helm eligible to be considered for parole
when he had served three-fourths of his new sentence. See
8. D, Codified Laws §24-15-5(3) (1979). The Governor de-
nied Helm'’s request in May 1981. App. 26.

In November 1981, Helm sought habesas relief in the
United States Distriet Court for the Distriet of South Da-
kota. Helm argued, among other things, that his sentence
constituted cruel and unusual punishment under the Eighth
and Fourteenth Amendments. Although the District Court
recognized that the sentence was harsh, it concluded that this
Court's recent decision in Bummel v. Eatelle, 445 U, 5, 263
(1980), was dispositive. It therefore denied the writ.

The United States Court of Appeals for the Eighth Cireuit
reversed. 684 F. 2d 582 (1982). The Court of Appeals
noted that Rummel v. Estelle was distingnishable, Helm's
sentence of life without parole was gualitatively different
from Rummel’s life sentence with the prospect of parole be-
cause South Dakota has rejected rehabilitation as a goal of
the eriminal justice system. The Court of Appeals examined
the nature of Helm's offenses, the nature of his sentence, and
the sentence he could have received in other States for the
game offense. It concluded, on the basis of this examination,
that Helm's sentence was “prossly disproportionate to the na-
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ture of the offense.” 684 F. 2d, at 687. It therefore di-
rected the District Court to issue the writ unless the State
resentenced Helm. [bid.

We granted certiorari to consider the Eighth Amendment
question presented by this case. 459 1], 8. —— (1982). We
now affirm.

II

The Eighth Amendinent declares: “Excessive bail shall not
be required, nor excessive fines imposed, nor cruel and un-
usual punishments inflicted.” The final clause prohibits not
only barbarie punishments, but also sentences that are dis-
proportionate to the erime committed.

A

The prineciple that a punishment should be proportionate to
the ¢rime is deeply rooted and frequently repeated in com-
mon-law jurisprudence. [In 1215 three chapters of Magna
Carta were devoted to the rule that “amercements”® may not
be exeessive.” And the principle was repeated and ex-
tended in the First Statute of Westminster, 3 Edw. I, ch. 8
(1275). These were not hollow guarantees, for the royal
courts relied on them to invalidate disproportionate punish-
ments. See, €. g., Le (rog v. Bailiff of Bishop of Winches-
ter, Y. B. Mich. 10 Edw. I, pl. 4 (C. P. 1318), reprinted in 52
Selden Society 3 (1934},  When prison sentences became the

"An amercement was similar to 2 moern-day fine. It was the mast
eommon ctiminal sanction in century England, See 2 F, Pol-
ipck & F. Maitland, The History of English Law 613510 (2d ed. 1909,

*Chapter 20 declared that *[a] freeman ghall not be amerced far a amall
fault, but after the manner of the fanlt; and for a preat erime according to
the heinonsness of it,” Hea 1 8. 0. Codified Laws, p. 4 (1978} (translation
of Magna Cartal, According to Majtland, “there wes no clause in Magna
Carta more grateful to the mass of the peaple . . . . F. Maitland, Pleas of
the Crown for the County of Gloueester xxxiv (1884). Chapter 21 pranted
the same righta to the nobility, and chapter 22 granted the same rights to

the clergy.



B2-482—0OPINION
SOLEM v. HELM T

normal criminal sanetions, the common law recognized that
these, too, must be proportional. See, e. g., Hodges v.
Humkin, 2 Bulst. 139, 140, 80 Eng. Rep. 1015, 1016 (K. B,
1615) (Croke, J.) (“imprisonment ought always to be accord-
ing to the quality of the offence”).

The English Bill of Rights repeated the principle of propor-
tionality in language that was later adopted in the Eighth
Amendment: “exceszive Baile ought not to be required nor
excesgive Fines imposed nor cruell and unusuall Punishments
inflicted.” 1W. & M., sess. 2, ch. 2 (1689). Although the
precise scope of this provision is uncertain, it at least incorpo-
rated “the longstanding principle of English law that the pun-
ishment . , . should not be, by reason of its excessive length
or severity, greatly disproportionate to the offense charged.”
R. Perry, Sources of Our Liberties 236 (1959); see 4 W,
Blackstone, Commentaries *16-19 (1769); see also id., at
*16-17 {in condemning “punishments of unreasonable sever-
ity,” uses “cruel” to mean severe or excessive). Indeed,
barely three months after the Bill of Rights was adopted, the
House of Lords declared that a “fine of thirty thousand
pounds, imposed by the ecourt of King's Bench upon the earl
of Devon, was excessive and exorbitant, against magna

charta, the common right of the subject, and against the law——

of the land.” Earl of Devon’s Case, 11 State Trials 133, 136
(1689).

When the Framers of the Eighth Amendment adopted the
language of the English Bill of Rights," thev also adopted

the English principle of proportionality. |TiSEwewmleswese
il gl R aiiamtiienl

s —including the right to be free from excessive
punishmentas.

" hew nate 10 15 o - v
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B

The constitutional principle of proportionality has been rec-
ognized explicitly in this Court for alinost a century.” In the
leading case of Weema v, United States, 217 U, 3. 349 (1910),
the defendant had been convicted of falsifying a public docu-
ment and sentenced to 15 years of “cadena temporal,” a form
of imprisonment that included hard labor in chains and per- /
manent civil disabilities. The Court noted “that it is a pre- Ve
cept of justice that punishment for crime should be graduated ,———
and proportioned to offense,” id., at 367, and-held that the
sentence violated the Eighth Amendment. The Court en- o
dorsed the prineiple of proportionality as a eonstitutional
standard, see, e.___gs;"’.r'ﬁ:, at 872-373, and determined that the ‘N 1 i
sentence hefor@ it was “cruel in its excess of imprisonment,” 1
id., at 877 nd

The Court next applied the principle to invalidate a erimi- sha K fes 4
nal sentence in Robinson v. California, 370 U. 8. 660
(1962)." A 90-day sentence was found to be excessive for
the crime of being “addicted to the use of narcotics.” The strictions.
Court explained that “imprisonment for ninety days is not, in re
the abatract, a punishment which is either eruel or unusual.”

45 well as

"In O'Neil v. Vermont, 144 17, 5. 323 (1888), the defendant had bheen
convieted of 307 counts of “selling intoxiecating Uguor without authority,”
and sentenced to a term of over 54 years, The majority did not reach
O'Neil's contention that this sentence was unconetitutional, for he did not
inelude the point in his assignment of errors or in hia brief. Id., at 351,
Furthermore, the majority noted that the Eighth Amendment “does not
apply to the States.” [Id., at 382. Accordingly the Court dismiseed the
writ of error for want of a federal question. Id., at 336-387. The disaent,
however, reached the Eighth Amendment question, observing that it “is
directed . . . against all punishments which by their excessive length or
severity are greatly disproportioned to the offences charged.” Id., at
S3%-540 (Field, J., dissenting).

" Members of the Court continued to recognize the principle of propoer-
tionality in the meantime. BSee, e. g., Trop v. Dudles, 866 1. 3. 56, 100
{1968) {plurality opinion); 44., at 111 (BRENNAN, J., concurring); id., at
126-128 {Frankfurter, J., dispenting).
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Id., at 667. Thus there was no question of an inherently bar-
baric punishment. “But the guestion eannot be considered
in the abstract, Even one day in prison would be & cruel and
unusual punishment for the ‘erime’ of having a common cold.”
Thid.

Most recently, the Court has applied the principle of pro-
portionality to hold capital punishment excessive in certain
circumstances. Enmund v, Florida, 468 U. 8. — (1982)
{death penalty excessive for felony murder when defendant
did not take life, attempt to take life, or intend that a life be
taken or that lethal force be used); Coker v. Georgia, 433
U. 8. 684, 582 (1977) (plurality opinion) {“sentence of death is
grossly disproportionate and excessive punishment for the
erime of rape”); id., at 601 (POWELL, J., concurring in the
judgment in part and dissenting in part) (“ordinarily death iz
disproportionate punishment for the erime of raping an adult
woman”). And the Court has continued to recognize that
the Eighth Amendment proscribes grossly disproportionate
punishments, even when it has not been necessary to rely on
the proscription. See, ¢. g., Hutto v. Finney, 437 1. 8. 678,
685 (1978); Ingraham v. Wright, 430 U. 8. 651, 667 (1977),
Gregg v. Georgia, 428 1, 3, 158, 171-172 (1976) (opinion of
Stewart, POWELL, and STEVENS, JJ.); ¢f. Hutto v. Davis,
454 U, 8. 370, 374, and n. 3 (1982) (per curiam) (recognizing
that some prison sentences may be constitutionally dispro-
pnrtinqite}; Rummel v. Estelle, 445 U, 8., at 274, n. 11
(same).

C

There is no basis for the State's assertion that the general
principle of proportionality does not apply to felony prison

@Cm The constitutional language itself suggests no
J'H . d I | g
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exception for imprisonment, We have recognized that the
Eighth Amendment imposes “parallel limitations” on bail,
fines, and other punishments, Imgraham v. Wright, 430
U. S., at 664, and the text is explicit that bail and fines may
not be excessive. It would be anomalous indeed if the lesser
punishment of a fine and the greater punishment of death
were both subject to proportionality analysis, but the inter-
mediate punishment of imprisonment were not. There is
also no historical support for such an exception. The com-
mon-law principle incorporated into the Eighth Amendment
clearly applied to prison terms. See Hodges v. Humkin,
supra. And our prior cases have recognized explicitly that
prison sentences are subject to proportionality analysis.
See, ¢. g., Weems, 217 U. 8., at 377; cf. Hutto v. Finney, 437
U. 5., at 685 (“Confinement in a prison . . . is a form of pun-
ishment subject to scrutiny under Eighth Amendment
standards™).
When we have applied the proportionality principle in capi-
tal cases, we have drawn no distinction with cases of impris-
onment. See Gregg v. Georgia, 428 U. 8., at 176 (opinion of g
Stewart, POWELL, and STEVENS, JJ.). It is true that the
penalty of death differs from all uther forms of criminal pun-
ishment, not in degree but in kind.” Furman v. Georgia,
408 U. S 238, 306 (1972) (Stewart, J., concurring). Asare-
sult, “our decisions [in] capital cases are of limited assistan

in deciding the constitutionality of the punishment” in/a -f“hfl't’Fﬂrf
noncapital case. Rummel v. Estelle, 445 U, 8., at 272,
@\ sniesmmiowewamis that, “(olutside the context of capi e

 punishment, Fuccessfu ortionality of
particular sentences [will be] exceedingly rare,”® ibid. {em-

{ Y e e was
At ha' = *’ i d" 5 z M ﬁm
h\"'""—-"ln Enmund, for example, the Court found the death penalty to be ex-
caggive for falm} murder in the circumstances of that case. But clearly no

s
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phasis added); see Mutio v. Davig, 454 U, 8., at 374, @ does
ionality analysis is entirely inapplicable

in noncapital cases
In sum, we hold jthat a c¢riminal sentence must be propor-
tionate to the crime for which the defendant has been
victed. Reviewing courts, of course, should grant s
tial deference to the broad authority that legislatures
in determining the types and limits of punishments for

crimes, as well as to the discretion that trial co in
sentencing convicted eriminals. ut no penalty is per se
constitutional. As the Court noted in Robinson v, Califor-

nig, 470 U, 8., at 667, a single day in prison may be uncon-
stitutional in some circumstances.

111

—_—

sentencesjunder the Eighth Amendment,

courts should be ;ﬂﬂgewﬂ}jm&mmmﬂ__
have recognized. irst, we look to the gravity of the of-

fensze and the harshness of the penalty, In Enmund, for ex-
ample, the Court examined the circumstances of the defend-
ant’s crime in great detail. 458 U. 5., at — - ——, In
Coker the Court considered the seriousness of the crime of

sentence uf unprlsnnment would be szprupurthmnte for Enmunﬂ’s nrima

J
new noté 16 is on iH.‘WéR_
new note 17 1& on [ANTER J
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rape, and compared it to other crimes, such as murder. 433
U. 8., at 597-598 (plurality opinion); id., at 603 (PowELL, J.,
concurring in the judgment in part and dissenting in part).
In Robinson the emphasis was placed on the nature of the
“erime.” 370 1. 8., at 666667, And in Weems, the Court’s
opinion commented in two separate places on the pettiness of
the offense. 217 U. S., at 363 and 365. Of course, a court
must consider the severity of the penalty in deciding whether
it is disproportionate. See, e. g., Coker, 433 U. 5., at 598
(plurality opinion); Weems, 217 1, S., at 366-367.

Second, it may be helpful to compare the sentences im-
posed on other criminals in the same jurisdiction. If more
serious crimes are subject to the same penalty, or to less seri-
ous penalties, that is some indication that the punishment at
issue may be excessive. Thus in Enmund the Court noted
that sll of the other felony murderers on death row in Florida
were more culpable than the petitioner there. 458 U. S, at
—— The Weems Court identified an impressive liast of
more serious crimes that were subject to less serious penal-
ties. 217 U. 8., at 380-381.

Third, courts may find it useful to compare the sentences
imposed for commission of the same c¢rime in other jurisdie-
tions. In Enmund the Court conducted an extensive review
of capjtal punishment statutes and determined that “only
about a third of American jurisdictions would ever permit a
defendant [such as Enmund] to be sentenced to die.” 458
U. 8., at ——. Even in those jurisdictions, however, the
death penalty was almost never imposed under gimilar cir-
cumstances. fd., at ——. The Court’s review of foreign
law also supported its conclusion. [d., at ——, n. 22. The
analysis in Coker was essentially the same. 433 U. 8., at
593-597. And in Weems the Court relied on the fact that,
under federal law, a similar crime was punishable by only two
year's imprisonment and afine. 217 U. 8., at 380. Cf. Trop
v. Dulles, 356 1. 8. 86, 102-103 (1958) (plurality opinion).
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In sum, a court’s proportionality analysis under the Eighth
Amendment should be guided by objective eriteria, including
(i) the gravity of the offense and the harshness of the penalty;
(ii) the sentences imposed on other criminals in the same ju-
risdiction; and (iii) the sentences imposed for commission of
the same erime in other jurisdietions.

B

Application of these factors assumes that courts are compe-
tent to judge the gravity of an offense, at least on a relative
scale. In a broad sense this assumption is justified, and
courts traditionally have made these judgments—just as leg-
islatures must make them in the first instance. Comparisons
can be made in light of the harm caused or threatened to the
vietim or society, and the culpability of the offender. Thus
in Enmund the Court determined that the petitioner’s con-
duct was not as serious as his accomplices’ conduct, Indeed,
there are widely shared views as to the relative seriousness
of crimes. See Rossi, Waite, Bose & Berk, The Seriousness
of Crimes: Normative Structure and Individual Differences,
39 Am. Soe. Rev. 224, 237(1974), For example, as the crim-
inal laws make clear, nonviolent crimes are less serious than
crimes marked by violence or the threat of violence, Cf. Tr.
of Oral Arg. 16 (the State recognizes that the criminal law is
more protective of people than property).

There are other accepted principles that courts may apply
in measuring the harm caused or threatened to the vietim or
society. The absolute magnitude of the c¢rime may be rele-
vant. Stealing a million dollars is viewed as more serious
than stealing a hundred dollars—a point recognized in stat-
utes distinguishing petty theft from grand theft. See, e. 7.,
8. D. Codified Laws § 22-30A-17 (Supp. 1982). Few would
dispute that a lesser included offense should not be punished
more severely than the greater offense. Thus a court is jus-
tified in viewing assault with intent to murder as more seri-
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ous than simple assanlt. See Roberts v. Collins, 544 F. 2d
168, 189-170 (CA4 1976} (per curiam), cert. denied, 430 U. 8.
973 (1977). Cf. Dembowski v. State, 251 Ind. 250, 252, 240
N. E. 2d 815, B17 (1968} {armed robbery more serious than
robbery); Cannen v. Gladden, 208 Or. 629, 632, 281 P, 2d
233, 235 (1955) (rape more serious than assault with intent to
commit rape). It also iz generally recognized that attempts
are less serious than completed erimes. See, ¢, g., 8. D.
Codified Laws §22-4-1 (1979); 4 Blackstone *15. Similarly,
an accessory after the fact should not be subject to a higher
penalty than the principal. Seze, e. g., 18 11. S, C. §3.

Turning to the culpability of the offender, there are again
clear distinetions that courts may recognize and apply. In
Enmund the Court looked at the petitioner’s lack of intent to
kill in determining that he was less culpable than his accom-
plices. 458 U. 5., at ——. Most would agree that negligent
conduct is less serious than intentional conduet. South Da-
kota, for example, ranks criminal acts in ascending order of
seriousness as follows: negligent acts, reckless acts, knowing
acts, intentional acts, and malicious acts. 3. D. Codified
Lawsa § 22-1-2(10f) (Supp. 1982). A court, of course, is enti-
tled to look at a defendant’s motive in committing a crime.
Thus a murder may be viewed as more serious when commit-
ted pursuant to a contract. See, e. g., Maszs. {(zen. Laws
Ann,, ch, 279, §69(a)(5) (Weat Supp. 1982); cf. 4 Blackstone
*15; In ve Foss, 10 Cal,3d 910, 519 P. 2d 1073 (1874).

This list is by no means exhaustive. It simply illustrates
that there are generally accepted criteria for comparing the
severity of different crimes on a broad acale, despite the diffi-
culties courts face in attempting to draw distinetions between
gimilar erimes,

C

Application of the factors that we identify also assumes
that courts are able to compare different sentences. This as-
sumption, too, is justified. The easiest comparison, of
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course, is between capital punishment and noncapital punish-
ments, for the death penalty is different from other punish-

ments in kind rather than degree.* For sentences of impris-
onment, the problem is not so much one of ordering, but one

of line-drawing. It is clear that a %-yew
is more severe than a 15-year sentence,® but in most cases it
would be difficult to decide that the former violates the
Eighth Amendment while the latter does not. Decisions of
this kind, although troubling, are not unique to this area.
The courts are constantly called upon to draw similar-Bnes
a variety of contexts.

The Sixth Amendment{right to a jury trial is an{example:
Baldwin v. New York, 399 U. S. 66 (1970), in particular, il-
lustrates the line-drawing function of the judiciary, and offers
guidance on the method by which some lines may be drawn.
There the Court determined that a defendant has a right to a
jury trial “where imprisonment for more than six months is
authorized.” Id., at 69 (plurality opinion). In choosing the
6-month standard, the plurality relied almost exclugively on
the fact that only New York City denied the right to a jury
trial for an offense punishable by more than six months. As
JUSTICE WHITE explained:

“This near-uniform judgment of the Nation furnishes us
with the only objective criterion by which a line could
ever be drawn—on the basizs of the possible penalty
alone—between offenses that are and that are not re-
garded as ‘serious’ for purposes of trial by jury.” Id., at
T2-T3.

In short, Baldwin clearly demonstrates that a court properly

*There is also a clear line between sentences of imprisonment and sen-
tences involving no deprivation of liberty. Bee Argersinger v. Hamlin,
407 11. 5. 26 (1972).

__———"The possibility of parole may complicate the comparison, depending

upon the time and conditions of its availability,
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may distinguish one sentence of imprisonment from another.
It also supports our holding that courts properly may look to
the practices in other jurisdictions in deciding where lines be-
tween sentences should be drawn.

IV

It remains to apply the analytical framework established
by our prior decisions to the case before us. We first con-
sider the relevant criteria, viewing Helm's sentence as life
imprisonment without possibility of parole. We then con-
sider the State's argument that the possibility of commuta-
tion is sufficient to save an otherwise unconstitutional
sentence,

A

Helm's crime was “one of the most passive felonies a per-
son could commit.” State v. Helm, 287 N. W. 2d, at 501
(Henderson, J., dissenting). It involved neither viclence nor
threat of violence to any person. The $100 face value of
Helm's “no account” check was not trivial, but neither was it
a large amount. One hundred dollars was less than haif the - J
amount South Dakota required for a felonious theft.® It is { 2o )
easy to see why such a crime is viewed by society as among
the less serious offenses. See Rossi et al., 39 Am. Soc. Rev,,

at 229,
{ Helm, of course, was not charged simply with uttering a

J @f‘ﬂ Helm had been convicted simply of taking $100 from g eash register,

8. D. Codified Laws §22-30A-1 (1879), or defrauding somecne of $100,
§22-30A-3, or obtaining $100 through extortion, § 22-30A-4(1), or black-
mail, §22-30A-4(3}), or using a false credit card to obtain $100,
§ 22-30A-8.1, or embezzling §100, § 22-30A-10, he would not be in prison
today. All of these affenses would have been petty theft, a misdemeanor.
§22-30A-17 (amended 1982). Similarly, if Helm had written a $100 check
ggainst insufficient funds, rather than a nonexistent account, he would
have been guilty of a misdemeanor. §3§22-41-1. Curiously, under South
Drakota law there is no distinction between writing a “no account” check for
a large sum and writing & “no account” check for a emall sum. §22-41-1.2,
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“no account” check, but also with being an habitual oﬂ‘ender.'“@

And a State is justified in punishing a recidivist more se-
verely than it punishes a first offender. Helm's status, how-
ever, cannot be considered in the abstract. His prior of-
< fenses, although classified as felonies, were all relatively
@'———nmm.' All were nonviolent and none was a crime against a
person., Indeed, there was no minimum amount in either the
burglary or the false pretenses statutes, see nn. 1 and 2,
supra, and the minimum amount covered by the grand lar-

J
ceny statute was fairly small, see n. 3, supra. ™
J Helm's present sentence is life imprisonment without pos-
: @ sibility of parole™® Barring executive clemency, see infra, at

——, Helm will spend the rest of his life in the state peniten-
tiary. This sentence iz far more severe than the life sen-
tence we considered in Rummel v. Estelle. Rummel was
likely to have been eligible for parole within 12 years of his

J C:;/;j—’_"Wa muet foeus on the principal felony—the felony that triggers the life
sentence—since Helm already has paid the penalty for each of his prior of-
fenzes. But we recognize, of course, that Helm's prier convictions are rel-
evant to the sentencing decision.
Helm, who was 36 years old when he was sentenced, is not a profes-
j @—/’n‘:ﬂl eriminal. The record indicates an addiction to alcohol, and & conse-
quent diffienlty in holding a job, His record involves no instance of vio-
lence of any kind. Inearcerating him for life without possibility of parole is
unlikely to advance the goals of our criminal justice system in any substan-
tial way. Neither Helm nor the State will have an incentive to pursua
: clearly needed treatment for his aleohol problem, or any other program of
J rehabilitation,

As suggested at oral argument, the third-degree burglary statute cov- \/
ared entering a building with the intent to steal a loaf of bread. Tr, of Oral @

Arg. 14-16. It appears that the grand larceny statute would have covered——
the theft of a chicken. = 1
J Every life sen outh Dakota {s without possibility of parcle.
@—llﬂ: supra, at . We raise no question as to the geheral validity of sen-
tences without possibility of parole, The only issue before us is whether,
in the circumstances of this case and in light of the constitutional principle

of proportionality, the sentence imposed on this petitioner violates the
Eighth Amendment.
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initial confinement,* & fact on which the Court relied heavily.

See 445 U, 8., at 280-281, Helm’s sentence is the most se-

vere punishment that the State could have i SR /
criminal for any crime. See ol B, supra. Only capital — h.
punishment, a penalty not authorized in South Dakota when

Helm was sentenced, exceeds it.

We next consider the sentences that could be imposed on
other criminals in the same jurisdiction. When Helm was
sentenced, a South Dakota court was required to impose a
life sentence for murder, S. D. Codified Laws §22-16-12
(1979) {(amended 1980), and was authorized to impose a life
sentence for treason, §22-8-1, first degree manslaughter,
§22-16-15, first degree arson, §22-33-1, and kidnapping,
8. D, Comp. Laws Ann. §22-19-1 (1967 ed., supp. 1978)
(amended 1979). No other crime was punishable so severely
on the first offense. Attempted murder, S. D. Codified
Lawa §22-4-1(5) (1979), placing an explosive device on an
gireraft, §22-14A-5, and first degree rape, §22-22-1
(amended 1980 and 1982), were only Class 2 felonies. Apg-
gravated riot was only a Class 3 felony. §22-10-56. Distri-
bution of herein, §32242-2 (amended 1982), 34-20B-13(T)
(1977), and aggravated assault, §22-18-1.1 (amended 1980
and 1981), were only Class 4 felonies.

Helm's habitual offender status complicates our analysis,
but relevant comparisons are still possible. Under § 22-7-7,
the penalty for a second or third felony is increased by one
class. Thus a life sentence was mandatory when a second or
third conviction was for treason, first degree manslaughter,
first degree arson, or kidnapping, and a life sentence would
have been authorized when a second or third conviction waa
for such crimes as attempted murder, placing an explosive
device on an aireraft, or first degree rape. Finally, § 22-7-8,
under which Helm was sentenced, authorized life imprison-

J ment after three prior convictions, regardless of the erimes.

@_"We note that Rummel was, in fact, released within eight months of the
Court's decision in his case. Bee L.A. Times, Nov, 18, 1980, p. 1, col, 3.
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In sumn, there were a handful of crimes that were necessar-
ily punished by life imprisonment: murder, and, on a second
or third offense, treason, first degree manslaughter, first de-
gree arson, and kidnapping. There was a larger group for
which life imprisonment was authorized in the discretion of
the sentencing judge, including: treason, first degree man-
slaughter, first degree arson, and kidnapping; attempted
murder, placing an explosive device on an aireraft, and first
degree rape on a second or third offense; and any felony after
three prior offenses. Finally, there was a large group of
very serious offenses for which life imprisonment was not au-
thorized, including a third offense of heroin dealing or aggra-
vated assault, :

Criminals committing any of these offenses ordinarily
would be thought more deserving of punishment than one ut-
tering a “no account” check—even when the bad-check writer
had already committed six minor felonies. Moreover, there
i8 no indication in the record that any habitual offender other
than Helm has ever been given the maximum sentence on the
basis of comparable crimes. It is more likely that the pos-

sibility of life imprisonment under §22-7-8 generally is re-
served for criminals such as fourth-time heroin dealers, whi
habitual bad-check writers receive more lenient treatment.

In any event, Helm has been treated in the same manner as,
or more geverely than, criminals who have committed far
more serious crimes,

Finally, we compare the sentences imposed for commission

Tha State contends that § 22-7-8 is more lenient than the Texas habit-
ual offender statute in Rummel, for life imprisonment under §22-7-8 is
discretionary rather than mandatory, Brief for Petitioner 22. Helm,
however, has challenged only his own sentence. No one suggests that
§ 22-7-8 may not be applied constitutionally to fourth-time heroin dealers
or other violent criminals. Thus we do not question the legislature’s judg-
ment. Unlike in Rummel, a lesser sentence here could have been entirely
consistent with both the statute and the Eighth Amendment. BSee Note,

Diaproportionality in Sentences of Imprisonment, 79 Colum. L. Rev. 1118,
1160 (1979).
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of the same erime in other jurisdictions. The Court of Ap-
peals found that “Helm could have received a life sentence
without parole for his offense in only one other state, Ne-
vada,” 684 F, 2d, at 586, and we have no reason to doubt this
finding. See Tr. of Oral Arg. 21, At the very least, there-
fore, it is clear that Helm could not have received such a se-
vere sentence in 48 of the G0 States. But even under Ne-
vada law, a life sentence without possibility of parole is

merely authorized in these circumstances. See Nev. Hev. J
Stat. §207.01(2) (1981}, We are not advised that any de-

fendant such as Helm, whose prior offenses were so W/_@
actually has received the maximum penalty in Nevada.® It

appears that Helm was treated more severely than he would
have been in any other State.

B

The State argues that the present case is essentially the
same as Bummel v. Estelle, for the possibility of parole in
that case is matched by the possibility of executive clemeney
here. The State reasons that the Governor could commute
Helm's sentence to a term of years. We conclude, however,
that the South Dakota commutation system is fundamentally
different from the parole system that was before us in

Rummel.
As a matter of law, parole and commutation are different
j concepts, deapite some surface similarities. Parole is a regu-

@—_—_\'Undar § 207.010(2), a Nevada cotirt is authorized to impose & sentence
of

“imprizonment in the state prison for life with or without possibility of
parole, If the penalty flxed by the coust is life imprisonment with the
posaibility of parole, eligibility for parole begine when & minimum of 10
years has been served” It appesrs that most sentences imposed under
§ 207.01(2) permit parole, even when the prior erimes are far more seripus
than Halm's, Bee, e. g., fualing v. Stete, 95 Nev. 778, 617 P. 2d 1302
{1980) (poseession of & flrearm by an ex-felon, two instances of driving an
autemobile without the owner's eonsent, four firet degree burglaries, two
salea of marijuana, two sales of a restricted dangerous drug, one sala of
heroin, one escape from state prison, and one second depree hurglary).
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lar part of the rehabilitative process. Assuming good behav-
ior, it i3 the normal expectation in the vast majority of cases.
The law generally specifies when a prisoner will be eligible to
be considered for parole, and details the standards and proce-
dures applicable at that time. See, e. g., Greenholz v. Ne-
braska Penal Inmates, 442 U. 8, 1 (1979) (detailing Ne-
braska parole procedures); Morrissey v. Brewer, 408 U, S,
471, 477 (1972) (“the practice of releasing prisoners on parole
before the end of their sentences has become an integral part
of the penological system”). Thus it is possible to predict, at
least to some extent, when parole might be granted. Com-
mutation, on the other hand, is an ad hoc exercise of execu-
tive clemency. A Governor may commute a sentence at any
time for any reason without reference to any standards.
See, e. g., Connecticut Board of Pardons v. Dumschat, 452
U. 8. 458 (1981).

We explicitly have recognized the disw
role and commutation in our prior cases. riting on behalf
of the Morrissey Court, for example, CHIEF JUSTICE BUR-
GER contrasted the two possibilities: “Rather than being an
ad hoc exercise of clemency, parole is an established varia-
tion on imprisonment of convicted criminals.” 408 U. 8., at
477. In Dumaschat, THE CHIEF JUSTICE similarly explained
that “there is & vast difference between a denial of parole . . .
and a state's refusal to commute a lawful sentence.” 452
U. 8., at 466,

,j The Texas and South Dakota systems in particular are

@ In Rummel itself the Court implicitly recognized that the possibility of
commutation is not equivalent to the possibility of parole. The Court care-
fully “distinguish{ed] Hummel from a person sentenced under a recidivist
statute ke [Mizs, Code Ann. §98-19-53 (Supp. 197%}], which provides for
a gentence of life without parole,” 4456 U. 8., at 281. But the Mississippi
Constitution empowers the Governor to grant pardons in “ail eriminal and
penal cases, excepting those of treason and impeachment.” Art. b, § 124,
The Missizsippi Supreme Court has long recognized that the power to par-
don includes the power to commute a conviet's sentence. See Whittington
v, Stevens, 221 Miss, 508, 603-604, T8 So. 2d 137, 139-140 (1954},
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very different. In Rwmmel, the Court did not rely simply
on the existence of some system of parole. Rather it looked
to the provisions of the system presented, including the faet
that Texas had “a relatively liberal policy of granting 'good
time' credits to its prisoners, a policy that historically has al-
lowed a prisoner serving a life sentence to become eligible for
parole in as little as 12 years.” 445 U. S., at 280. A Texas
prisoner became eligible for parole when his calendar time
gerved plus “good conduct” time equaled one-third of the
maximum sentence imposed or 20 years, whichever is less.
Tex. Code Crim. Proc. Ann., Art. 42.12, §15(b) (Vernon
1979). An entering prizoner earned 20 days good-time per
30 days served, Brief for Respondent in Rummel, O. T.
1979, No. 78-6386, p. 16, and this could be increased to 30
days good-time per 30 days served, Tex. Rev. Civ. Stat.
Ann., Art. 6181-1, §§2-3 (Vernon Supp. 1982). Thus
Rummel eould have been eligible for parole in as few as 10
years, and could have expected to become eligible, in the nor-
mal course of events, in only 12 years.

In South Dakota commutation is more difficult to obtain
than parole. For example, the board of pardons and paroles
is authorized to make commutation recommendations to the
Governor, see n. 7, supra, but §24-134 provides that “no
recommendation for the commutation of . . . a life sentence,
or for a pardon . . ., shall be made by less than the unani-
mous vote of all members of the board.” In life sen-
tence has been commuted in over eight years) App. 29, Whi
parole—where authorized—has been granted regularly dur-
ing that period, Tr. of Oral Arg. 8-9. Furthermore, even if
Helm'’s sentence were commuted, he merely would be eligible
to be considered for parole.® Not only is there no guarantee
that he would be paroled, but the South Dakota parole

g
rew note 24 is on [HNZ4R]
hew hote 30 is on \j

29
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system is far more stringent than the one before us in
Rummel. Helm would have to serve three-fourths of his re-
vised szentence before he would be eligible for parole,
§ 24-15-5, and the provision for good-time credits is less gen-
erous, §24-5-1.%

The possibility of commutation is nothing mere than a hope
for %an ad hoc exercise of clemenecy.” It iz little different
from the possibility of exeeutive clemency that exists in
every case in which a defendant challenges his sentence
under the Eighth Amendment. Recognition of such a bare
possibility would make judicial review under the Eighth
Amendment meaningless.

Vv

The Constitution requires us to examine Helm’s sentence
to determine if it is proportionate to his crime. Applying ob-
jeetive criteria, we find that Heim has received the penulti-
mate sentence for relatively minor criminal conduct, He has
been treated more harshly than other criminals in the State
who have committed more seripus crimes. He has been
treated more harshly than he would have been in any other
Jurisdietion, with the posaible exception of a single State.

J We conclude that his sentence is signifieantly dispropor-
3 tio is—ori and is therefore prohibited by the
\Z/,/""E_imment. The judgment of the Court of Appeals

is accordingly
Affirmed.

J @_"ﬁsme, for example, that in 1978 the Governor had commutad Helm's

sentence to a term of 40 years (his approximate life expectancy), Even if
Helm were 8 mode] prisoner, he would not have been eligible for parole
until he had served over 21 years—more than twice the Rummel mini-
mum. And this comparison ia genercus to South Dakota's position. If
Rummel had been sentenced to 40 years rather than life, he conld have
been alipible for parole in less than 7 years.

new nete 32 on }Hmazﬁf o
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The issue presented is whether the Eighth Amendment
proseribes g life sentence without possibility of parole for a
seventh nonviolent felony,

I

By 1975 the State of South Dakota had convicted respond-
ent Jerry Helm of six nonviolent felonies, In 1964, 1966, and
1969 Helm was convicted of third-degree burglary.! In 1572

*In 1969 third-degree burglary was deflned in at least two sections of
the Seuth Daketa eriminal eode:

“A person breaking into any dwelling house in the nighttime with intent
to commit a erime but under such cireumstances as do not constitute bur-
glary in the first degree, i3 guilty of burglary in the third degree.” 8. D,
Comp, Laws Ann. §22-32-8 (1967) (repealed 1976).

"4 peraon breaking or entering at any time any huilding within the eurti-
lage of a dwelling house but not forming a part thereof, or any bullding or
part of any building, booth, tent, raifroad car, vessel, vehicle as defined in
§32-14-1, or any structure or erection in which any property is kept, with
intent to commit larceny or any felony, is guilty of burglary in the third
degree.” 3. D. Comp. Laws Ann. § 22-32-0 (1967) (repealed 1976).

In 1964 and 1966 the third-degree burglary definition was essentially the
same. See 3. D, Code § 18,3703 (1938 ed., supp. 1960); 1965 8. I. Laws,
ch. 32. Third-degree burglary was punishable by “imprisonment in the
state penitentiary for any term not exceeding fifteen years,” 3. D. Comp.
Laws Ann, §22-32-10 (1967) (previously codified at 8. D, Code § 13,3705(3)
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he was convicted of obtaining money under false pretenses.*
In 1973 he was convicted of grand larceny.” And in 1975 he
was convicted of third-offense driving while intoxicated.!
The record contains no details about the circumstances of any
of these offenses, except that they were all nonviolent, none
was & erime against a person, and alcohol was a contributing
factor in each case.

In 1979 Helm was charged with uttering a “no acecunt”
check for $100.* The only details we have of the erime are
those given by Helm to the state trial court:

(1839)) (repealed 1976).

'In 1972 the relevant statute provided;

“Every person who designedly, by color ¢r aid of any false token ar writ-
ing, or other false pretense, . .. obtains from any persom any money or
property . . . is punishable by impriscnment in the state penitentiary not
excesding three years or in 8 county jail not exceeding one year, or by a
fine not exceeding three times the value of the money or property so ob-
tained, or by both such fine and imprisonment.” S, D. Comp. Laws Ann.
§28 414 (1987) (repealed 1978},

1n 1972 South Dekota defined “larceny” as “the taking of perzcnal prop-
erty accomplished by fraud or stealth and with intent to deprive ancther
thereof.” B. D. Comp. Laws Ann. §22-37-1 (1967) (repealed 1976).
Grand larceny and petit larceny were distingnished as follows:

*(yrand larceny is larceny committed in any of the following casea:

(1} When the property taken is of a value exceeding fifty dollars;

{2) When such property, although not of a value exceeding fifty dollars,
ia taken from the person of another;

{8) When such property is liveatock.

Larceny in other cases is petit larceny.” 3. D. Comp. Laws Ann.
§22-37-2 (1987) (repealed 1976).,

Grand lareeny was then punishable by “imprisonment in the state peniten-
tiary not exceeding ten years or by imprisonment in the eounty jail not ex-
ceeding one year." B. D, Comp. Laws Ann. §22-37-3 (1967) (repealed
1978),

! A third offense of driving while under the influence of alechol Is a felony
in Sguth Dakota, 3. D, Codified Laws § 32-23-4 (1978), See 1973 8. D.
Laws, ch. 135, §7 (enacting verzion of § 32-23-4 in force in 1975).

"The governing statute provides, in relevant part:

“Any person who, for himself or a3 an agent or representative of another
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“‘1 was working in Sioux Falls, and got my check that
day, was drinking and I ended up here in Rapid City
with more money than I had when I started. 1kmew I'd
done something [ didn't know exactly what. If I would
have known this, I would have picked the eheck up. I
was drinking and didn't remember, stopped several
places.”” State v. Helm, 287 N. W. 2d 497, 501 (8. D.
1980) (Henderson, J., dissenting) (quoting Helm).

After offering this explanation, Helm pleaded guilty.

Ordinarily the maximum punishment for uttering a “no ac-
count” check would have been five years imprisonment in the
state penitentiary and a §5,000 fine. See 8. D. Comp. Laws
Ann, §22-6-1(6) (1967 ed., supp. 1978) (now eodified at 8. D,
Codified Laws §22-6-1(7) (Supp. 1982)). As a result of his
criminal record, however, Helm was subject to South Dako-
ta's recidivist statute:

“When a defendant has been convicted of at least three
prior convictions [sic] in addition to the principal felony,
the sentence for the principal felony shall be enhanced to
the sentence for a Class 1 felony.” 8. D. Codified Laws
§ 22-7-8 (1979) (amended 1981).

The maximum penalty for a “Class 1 felony” was life impris-
onment in the state penitentiary and a $25,000 fine." 3. D,

for present consideration with intent 10 defraud, passes a check drawn on a
financial institution knowing at the time of such passing that he or his prin-
cipal does not have an aceount with such financial institution, is guilty of a
Class 6 felony,” 8. D. Codified Laws § 22-41-1.2 (1879).

"When Helm was sentenced in April 1879, South Dakota law classifled
felonies as follows:

“Except as otherwiza provided by law, felonies are divided into the fol-
lowing seven classes which are distinguiched from sach other by the re-
spective maximum penalties hereinafter set forth which are authorized
upon convietion:

(1) Clasg A felony: life imprisonment in the state penitentiary., A lesser
sentence may not be given for & Class A felony;

(2) Clase 1 felony: life imprizsonment in the state penitentiary. In addi-
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Comp. Laws Ann. §22-6-1(2) (1967 ed., supp. 1578) (now
codified at 8. D. Codified Laws §22-6-1(3) (Supp. 1982)).
Moreover, South Dakota law explicitly provides that parole is
unavailable: “A person sentenced to life imprisonment is not
eligible for parole by the board of pardons and paroles.”
8. D. Codified Laws § 24-15-4 (1979). The Governor' is au-
thorized to pardon prisoners, or to commute their sentences,
8. D. Const., Art. IV, § 3, but no other relief from sentence is
available even to a rehabilitated prisoner.

Immediately after accepting Helm's guilty plea, the South
Dakota Circuit Court sentenced Helm to life imprisonment
under §22-7-8. The court explained:

“'T think you certainly earned this sentence and certainly
proven that you're an habitual criminal and the record
would indicate that you're beyond rehabilitation and that
the only prudent thing to do is to lock you up for the rest

tion, a fine of twenty-flve thousand dollars may be imposed;

(2} Class 2 felony: twenty-five years imprisonment in the state peniten-
tisry. In addition, & fine of twenty-five thousand dollare may be imposed;

(4} Class 3 felony: fifteen years imprisonment in the state penitentiary.
In addition, & fine of fifteen thousand dollars may be imposed;

(5) Clase 4 felony: ten years imprisonment in the state penitentiary. In
addition, a fine of ten thousand dollars may be imposed;

{(8) Clasz b felony: five years imprisonment in the state penitentiary. In
addition, a fine of five thousand dollars may be imposed; and

{7y Class 6 felony: two yvears imprisonment in the atate penitentiary ora
fine of two thousand dellara, or both.

“Nothing in thiz seetion shall limit inereased sentences for habitual
eriminals . . . .

“Except in cases where punichment is prescribed by law, every offense
declared to be & felony and not ctherwise classified is 8 Class 8 felony.”
8. D. Comp. Laws Ann. §22-6-1 {1967 ed., supp. 1978) (amended 1979 and
1980),

"The board of pardone and paroles ig authorized to make recommenda-
tions to the Governor, S. D. Codified Laws §24-14-1 (1979) §24-14-5;
8. D. Executive Order 52-04 {(Ape. 12, 1982), but the Governor is not
bound by the recommendation, §24-14-5.
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of your natural life, so you won't have further victims of
your crimes, just be coming back before Courts. You'll
have plenty of time to think this one over.'"” Siate v
Helm, 287 N. W. 2d, at 500 (Henderson, J., dissenting)
(quoting 8. D. Cireuit Court, Seventh Judieial Cirenit,
Pennington County (Parker, J.)).

The South Dakota Supreme Court, in a 3-2 decision, affirmed
the sentence despite Helm's argument that it violated the
Eighth Amendment. State v. Helm, supra.

After Helm had served two years in the state penitentiary,
he requested the Governor to commute his sentence to a
fixed term of years. Such a commutation would have had
the effect of making Helm eligible to be considered for parole
when he had served three-fourths of his new sentence. See
8. D. Codified Laws §24-15-5(3) (197%). The Governor de-
nied Helm's request in May 1981, App. 26.

In November 1981, Helm sought habeas relief in the
United States Distriet Court for the Distriet of South Da-
" kota, Helm argued, among other things, that his sentence
constituted ervel and unusual punishment under the Eighth
and Fourteenth Amendments., Although the District Court
recognized that the sentence was harsh, it concluded that this
Court's recent decizion in Bummel v. Estelle, 445 1. 8, 263
(198()), was dispositive. It therefore denied the writ.

The United States Court of Appeals for the Eighth Circuit
reversed. 684 F. 2d 082 (1982). The Court of Appeals
noted that Rummel v. Estelle was distinguishable. Helm's
sentence of life without parole was qualitatively different
from Rummel’s life sentence with the proapect of parole be-
cause South Dakota has rejected rehabilitation as a goal of
the eriminal justice system. The Court of Appeals examined
the nature of Helm's offenses, the nature of his sentence, and
the sentence he could have received in other States for the
same offense. It concluded, on the basis of this examination,
that Helm's sentence was “grossaly disproportionate to the na-
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ture of the offense.” 684 F. 2d, at 587, It therefore di-
rected the District Court to issue the writ unless the State
resentenced Helm. Ibid.

We granted certiorari to consider the Eighth Amendment
question presented by this case. 459 U, 5, —— (1982). We
now affirm.

il

The Eighth Amendment declares: “Excessive bail shall not
be required, nor excessive fines imposed, nor cruel and un-
usual punishments inflicted.” The final clause prohibits not
only barbaric punishments, but also sentences that are dis-
proportionate to the crime committed.

A

The principle that a punishment should be proportionate to
the crime is deeply rooted and frequently repeated in com-
mon-law jurisprudence. In 1215 three chapters of Magna
Carti were devoted to the rule that “amercements”® may not
be excessive. And the principle was repeated and ex-
tended in the First Statute of Westminster, 3 Edw. I, ch, 6
(1276). These were not hollow guarantees, for the royal
courts relied on them to invalidate disproportionate punish-
ments. See, e. g., Le Gras v. Bailiff of Bishop of Winches-
ter, Y. B, Mich. 10 Edw. 11, pl. 4 (C. P. 1316), reprinted in 52
Selden Society 3 (1834). When prison sentences became the

*An amercement was similar to 2 modern-day fine. It was tha most
common ¢riminal sanction in 13th century England. See 2 F, Pollock & F.
Maitland, The History of English Law 513-515 (2d ed. 1909).

*Chapter 20 declared that *{a] freeman shall not be amerced for a small
faunlt, but after the manner of the fault; and for a great crime according to
the heinousness of it,” See 1 8. D, Codified Laws, p. 4 (1978) (translation
of Magna Carta). According to Maitland, “there was no clanse in Magna
Carta more grateful to the mass of the people . ., ." F. Maitland, Pleas of
the Crown for the County of Gloucester xxxiv (1984). Chapter 21 granted
the same righta to the nohility, and chapter 22 granted the sama rights to
the clergy.
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normal criminal sanctions, the eommon law recognized that
these, too, must be proportional. See, e. g., Hodges v
Humkin, 2 Bulst. 139, 140, 80 Eng. Rep. 1015, 1016 (K. B.
1615) (Croke, J.) (“imprisonment ought always to be accord-
ing to the quality of the offence”).

The English Bill of Rights repeated the principle of propor-
tionality in language that was later adopted in the Eighth
Amendment: “excessive Baile ought not to be required nor
excessive Fines imposed nor cruell and unusuall Punishments
inflicted.” 1 W. & M., sess. 2, ch. 2 (1689). Although the
precise scope of this provision is uncertain, it at least incorpo-
rated “the longstanding prineiple of English law that the pun-
ishment . . . should not be, by reason of its excessive length
or severity, greatly disproportionate to the offense charged.”
R. Perry, Sources of Qur Liberties 236 (1959); see 4 W.
Blackstone, Commentaries *16-19 (1769); see also id., at
*16-17 (in condemning “punishments of unreasonable sever-
ity,” uses “cruel” to mean severe or excessive). Indeed,
barely three months after the Bill of Rights was adopted, the
House of Lords deelared that a “fine of thirty thousand
pounds, imposed by the court of King's Bench upon the earl
of Devon, was excessive and exorbitant, against magna
charta, the common right of the subject, and against the law
of the land.” Earl of Devon's Case, 11 State Trials 133, 136
(1689).

When the Framers of the Eighth Amendment adopted the
language of the English Bill of Rights," they also adopted the

' The Eighth Amendment was based directly on Art, I, §9 of the Vir-
ginia Declaration of Righta (1778}, suthored by George Mason, He, in
torn, had adopted verbatim the language of the English Bill of Righta.
There can be no doubt that the Declaration of Rights guaranteed at least
the liberties and privileges of Englishmen. B2ee A. Nevins, The Ameriean
States During and After the Revolution 146 (1824) (Declaration of Rights
“was a restatement of English principles—the principles of Magna Charta
. . . and the Revolution of 1688"); A. Howard, The Road from Runnymede:
Mapna Carta and Constitutionalism in Ameries 206-207 (1088), As Mason
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English prineciple of proportionality. Indeed, cne of the con-
gistent themes of the era was that Americans had all the
rights of English subjects. See, €. g., 1J. Continental Con-
gress 83 (Ford ed. 1904) (Address to the People of Great Brit-
ain, Oct. 21, 1774) (“we claim all the benefits secured to the
subject by the English constitution™); 1 American Archives
700 (4th series 1837) (Georgia Resolutions, Aug. 10, 1774)
(“his Majesty's subjects in America . . . are entitled to the
same rights, privileges, and immunities with their fellow-
subjects in Great Britain’). Thus our Bill of Rights was de-
signed in part to ensure that these rights were preserved.
Although the Framers may have intended the Eighth
Amendment to go beyond the scope of its English counter-
part, their use of the language of the English Bill of Rights is
eonvineing proof that they intended to provide at least the
same protection—including the right to be free from exces-
sive punishments.
B

The constitutional prineciple of propdrtionality has been ree-
ognized explicitly in this Court for almost a century.* In the

himself had explained: “We claim Nothing but the Liberties & Privileges of
Englishmen, in the same Degree, as if we had atill continued among our
Bre n in Great Britain. . ..  We have received [these rights] from
our Ancestors, and, with God's Leave, we will transmit them, unimpaired
to our Posterity.” Letter to “the Committee of Merchants in London”
{June 8, 1768), reprinted in 1 The Papers of George Mason 71 (Rutland ed.
1970); of. the Fairfax County Resolves (1774) (colonists aentitled to all
“Privileges, Immunities and Adventages” of the English Constitution), re-
printed in 1 The Papers of George Mason 201,

" In O'Neil v. Vermont, 144 T, 8, 323 (1892), the defendant had heen
convicted of 307 counts of “selling intoxdeating liguor without authority,”
and sentenced to a term of over &4 years. The majority did not reach
('Neil's contention that this sentence was unconstitutional, for he did not
include the point in hiz assignment of errors or in his brief. 7Id., at 331,
Furthermore, the majority noted that the Eighth Amendment “does not
apply to the States,” Id., at 332, Accordingly the Court dismissed the
writ of error for want of a federal question. Jd., at 336-387. The dizsent,
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leading case of Weewms v. United States, 217 U. S. 349 (1910),
the defendant had been convicted of falsifying a public docu-
ment and sentenced to 15 years of “cadena temporal,” a form
of imprisonment that included hard labor in chains and per-
manent civil disabilities. The Court noted “that it is a pre-
cept of justice that punishment for crime should be graduated
and proportioned to offense,” id., at 367, and held that the
sentence violated the Eighth Amendment. The Court en-
dorsed the principle of proportionality as a constitutional
standard, see, e. g., id., at 372-373, and determined that the
sentence before it was “cruel in its excess of imprisonment,”
id,, at 377, as well as in its shackles and restrictions.

The Court next applied the principle to invalidate a crimi-
nal sentence in Robinson v. California, 370 U. 8. 660
(1962)." A 90-day sentence was found to be excessive for
the crime of being “addicted to the use of nareotics.” The
Court explained that “imprisonment for ninety days is not, in
the abstract, a punishment which is either cruel or unusual.”
Id., at 667. Thus there was no question of an inherently bar-
baric punishment. “But the question cannot be considered
in the abstract. Even one day in prison would be a cruel and
unusual punishment for the ‘erime’ of having a common cold.”
foid.

Most recently, the Court has applied the principle of pro-
portionality to hold capital punishment excessive in certain
circumstances. Enmund v. Florida, 458 U, 8, — (1982)
{death penalty excessive for felony murder when defendant
did not take life, attempt to take life, or intend that a life be

however, reached the Eighth Amendment question, observing that it “is
directed . . . against all punishments which by their excessive length or
severity are greatly disproportioned to the offences charged.” Id., at
838-340 (Field, J., dissenting).

# Members of the Court continued to recognize the principle of propor-
tionality in the meantime. BSee, e g., Trop v Dulles, 368 U, S, B8, 100
(1858) {plurality opinion); id., at 111 (BRENNAN, J., coneurring); i4., at
126-126 (Franldurter, J., dissenting).
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taken or that lethal force be used); Coker v. Georgia, 433
U. 8. 584, 592 (1977) (plurality opinion) (“sentence of death is
grossly disproportionate and excessive punishment for the
crime of rape”); id., at 601 (POWELL, J., concurring in the
judgment in part and dissenting in part) (“ordinarily death is
disproportionate punishment for the erime of raping an adult
woman”). And the Court has continued to recognize that
the Eighth Amendment proscribes grossly disproportionate
punishments, even when it has not been necessary to rely on
the proscription. See, e. g., Hutto v. Finney, 437 U, 5. 678,
686 (1978); Ingraham v. Wright, 430 U. 8. 6561, 667 (1977)
Gregg v. Georgia, 428 U. 8. 153, 171-172 (1976) (opinion of
Stewart, POWELL, and STEVENS, JI.); cf. Hutfo v. Davis,
454 U, 8. 370, 374, and n. 3 (1982) (per curiam) (recognizing
that some prison sentences may be constitutionally dispro-
portionate); Rummel v. Estelle, 445 1]. 8., at 274, n. 11
(same)."
C

There is no basis for the State’s assertion that the general
principle of proportionality does not apply to felony prison
sentences.” The constitutional language itself suggests ne

#The dissent charges that “the Court blithely discards any coneept of
stare decisie,” Post, at 1; cf. id., at 2, 89, 14, On the contrary, our deci-
slon s entirely consistent with this Court’s prior cases—ineluding Rummel
v, Ketelle, 146 1. 2. 263 (19800, See n. 32, infra. It is rather the dissent
that would discard prior precedent. Its assertion that the Eighth Amend-
ment establishes only a narrow principle of proportionality is contrary to
the entire line of cases cited in the text.

Y According to Rummel v, Estelle, “one could argue without fear of
contradietion by any decision of thia Court that for crimes concededly clas-
gifled and classiflable a8 felonies, that iz, ag punishable by signifieant terms
of imprisonment ih a state penitentiary, the length of sentence actally im.
posed is purely a matter of legislative prarogative.” 445 U. 8., at 274 (em-
phasiz gdded). The Court did not adopt the standard proposed, but
merefy recognized that the argument was possible. To the extent that the
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exception for imprisonment. We have recognized that the
Eighth Amendment imposes “parallel limitations” on bail,
fines, and other punishments, Ingraham v. Wright, 430
1. 3., at 664, and the text is explicit that bail and fines may
not be excessive. It would be anomalous indeed if the lesser
punishment of & fine and the greater punishment of death
were both subject to proportionality analysis, but the inter-
mediate punishment of imprisonment were not. There is
also no historical support for such an exception. The com-
mon-law prineiple incorporated into the Eighth Amendment
clearly applied to prison terms. See Hodges v. Humkin,
supra. And our prior eases have recognized explicitly that
prison sentences are subject to proportionality analysis.
See, €. g., Weems, 217 U. 8., at 377; of. Hutto v. Finney, 437
U. 8., at 685 (“Confinement in a prison , . . is a form of pun-
ishment subject to scrutiny under Eighth Amendment
standards”).

When we have applied the proportionality principle in capi-
tal cases, we have drawn no distinetion with cases of impris-
onment. See Gregg v. Georgia, 428 U. S., at 176 (opinion of
Stewart, POWELL, and STEVENS, JJ.). It is true that the
“penalty of death differs from all other forms of criminal pun-
ishment, not in degree but in kind.” Furman v. Georgia,
408 U. E. 238, 306 (1972) (Stewart, J., concurring). Asare-
sult, “our decisions [in] capital cases are of limited assistance
in deciding the constitutionality of the punishment” in a non-
capital case, Rummel v. Estelle, 445 U, 5., at 272. We
agree, therefore, that, “[oJutzide the context of capital pun-
ishment, suecessful challenges to the proportionality of par-
ticular sentences [will be] exceedingly rare,”™ ibid. (empha-

State—or the dissent, see post, at 4—makes this argument here, we find it
meritless.

*In Enmund, for example, the Court found the death penalty to be ex-
cessive for felony murder in the circumstances of that case. But clearly no
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sis added); see Hullo v. Davis, 464 U. 8., at 374. This does
not mean, however, that proportionality analysis is entirely
inapplicable in noncapital cases.

In sum, we hold as a matter of prineciple that a criminal sen-
tence must be proportionate to the erime for which the de-
fendant has been convicted. Reviewing courts, of course,
should grant substantial deference to the broad authority
that legislatures necessarily possess in determining the types
and limits of punishments for crimes, as well as to the discre-
tion that trial courts possess in sentencing convicted erimi-
nals.” But no penalty is per se constitutional. As the Court
noted in Robinson v. California, 370 U, 8., at 667, a single
day in prison may be unconstitutional in some circumstances.

IIT
A

When sentences are reviewed under the Eighth Amend-
ment, courts should be guided by objective factors that our
cases have recognized.” First, we look to the gravity of the

sentence of imprisonment would be disproportionate for Enmund's erime.

“ Contrary to the dissent's suggestions, post, at 2, 12, we do not adopt or
impily approval of a general rule of appeliate review of sentences. Abgent
S uthority, it is not the role of an appellate court to substitute its

udgment for that of the sentencing court as to the appropriateness of a
particular sentence; rather, in applying the Eighth Amendment the appel-
late court decides only whether the sentence under review is within con-
stitutional limita. In view of the substantial deference that muat be ac-
corded legislatures and sentencing courts, a reviewing court rarely will be
required to engage in extended analysis to determine that a sentence i8 not
constitutionally disproportionate.

"The dissent concedes—as it must—that some sentences of imprison-
ment are so disproportionate that they are unconstitutional under the
Cruel and Unusual Punishments Clause. Post, at 8, n. 3; of. id., at 7, n. 2,
It affers no guidance, however, as to how courts are to judge these admit-
tedly rare cases. We reiterate the objective factors that our cases have
recoghized. See, e. g., Coker v. Georgia, 433 U, 5. 584, 582 (187T) (plural-
ity opinion). As the Court has indicated, no one factor will be dispositive
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offense and the harshness of the penalty. In Enmund, for
example, the Court examined the circumstances of the de-
fendant’s crime in great detail. 488 U. 3., at — - —,
In Coker the Court considered the serluusnaaa of the crime of
rape, and compared it to other crimes, such as murder. 433
U. 8., at 697-588 (plurality opinion); id., at 603 (POWELL, J.,
concurring in the judgment in part and dissenting in part).
In REobinson the emphasis was placed on the nature of the
“erime.” 370 U. S., at 666-667. And in Weema, the Court’s
opinion commented in two separate places on the pettiness of
the offense. 217 U. S., at 363 and 366, Of course, a court
must consider the severity of the penalty in deciding whether
it is disproportionate. See, e. g., Coker, 433 U, 3., at 598
(plurality opinion); Weems, 217 U, 8., at 366-367.

Second, it may be helpful to compare the sentences im-
posed on other eriminals in the same jurisdiction. If more
serious crimes are subject to the same penalty, or to less seri-
ous penalties, that is some indieation that the punishment at
issue may be excessive, Thus in Enmund the Court noted
that all of the other felony murderers on death row in Florida
were more culpable than the petitioner there. 458 U. 8., at
——. The Weems Court identified an impressive list of
more serious crimes that were subject to less serious penal-
ties. 217 U. 8., at 380-381.

Third, courts may find it useful to compare the sentences
imposed for comnmission of the same crime in other jurisdie-
tions. In Enmund the Court conducted an extensive review

in & given case, See Hutte v. Davie, 404 T. B. 370, 378-874 n. 2 {1982)
{per curiam); Rummel v. Estelle, 445 U. 8., at 275-27T6. The inherent na-
ture of our federal syatem and the need for individualized sentencing deci-
sions result in a wide range of constitutional sentences. Thus ne single
criterion ean identify when a sentence is so grossly disproportionate that it
violates the Eighth Amendment. See Jefiries & Stephan, Defenses, Pre-
sumptions, and Burden of Proof in the Criminal Law, 88 Yale L. J. 1825,
18761377 (1979). PBut s combination of objective factors can make such
analysis posaibie.
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of capital punishment statutes and determined that “only
about a third of American jurisdictions would ever permit a
defendant [such ss Enmund] to be sentenced to die.” 458
U. 8., at ——. Even in those jurisdictions, however, the
death penalty was almost never imposed under similar cir-
cumstances, JId., at —. The Court’s review of foreign
law also supported its conclusion. 7Fd., at ——, n. 22. The
analysis in Coker was essentially the same. 433 U. 8., at
598-697. And in Weems the Court relied on the fact that,
under federal law, a similar crime was punishable by only two
year's imprisotiment and a fine. 217 U. 8., at 380. Cf. Trop
v. Dulles, 366 1. 3. 86, 102-103 (1958) (plurality opinion).

In sum, a court’s proportionality analysis under the Eighth
Amendment should be guided by objective eriteria, including
(i) the gravity of the offense and the harshness of the penalty;
(ii) the sentences imposed on other eriminals in the same ju-
risdiction; and (iii) the sentences imposed for commission of
the same crime in other jurisdictions.

B

Application of these factors assumes that courts are compe-
tent to judge the gravity of an offense, at least on a relative
scale. In a broad sense this assumption is justified, and
courts traditionally have made these judgments—just as leg-
islatures must make them in the first instance. Comparisons
can be made in light of the harm caused or threatened to the
victim or society, and the culpability of the offender. Thus
in Enmund the Court determined that the petitioner’s con-
duct was not as serious as his accomplices’ conduet, Indeed,
there are widely shared views as to the relative seriousness
of crimes. See Rossi, Waite, Bose & Berk, The Seriousness
of Crimes: Normative Structure and Individual Differences,
39 Am. Soc. Rev. 224, 237 (1974). For example, as the erim-
inal laws make clear, nonviolent crimes are less serious than
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erimes marked by violence or the threat of violence, Cf. Tr.
of Oral Arg. 16 (the State recognizes that the criminal law is
more protective of people than property).

There are other accepted prineiples that courts may apply
in measuring the harm caused or threatened to the vietim or
society. The absolute magnitude of the crime may be rele-
vant, Stealing a million dollars is viewed as more serious
than stealing a hundred dollars—a point recognized in stat-
utes distinguishing petty theft from grand theft. See, e. g,
3. D. Codified Laws §22-30A-17 (Supp. 1982). Few would
dispute that a lesser included offense should not be punished
more severely than the greater offense. Thus a court is jus-
tified in viewing assault with intent to murder as more seri-
ous than simple assault. See Roberts v. Collins, 544 F, 2d
168, 169-170 (CA4 1976) (per curiam), cert. denied, 430 U. S.
973 (1977). Cf. Dembowski v. State, 261 Ind. 250, 2562, 240
N. E. 2d 815, 817 (1968) (armed robbery more serious than
robbery); Cannon v. Gladden, 203 Or. 629, 632, 281 P, 2d
233, 235 (1955) (rape more serious than assault with intent to
commit rape), It also iz generally recognized that sttempts
are less serious than completed crimes. See, e, g., 3. D.
Codified Laws §22-4-1 (1979); 4 Blackstone *15. Similarly,
an accessory after the fact should not be subject to a higher
penalty than the principal. See, e. ¢., 18 U. 8. C. §3.

Turning to the culpability of the offender, there are again
clear distinctions that courts may recognize and apply. In
Enmund the Court looked at the petitioner’s lack of intent to
kill in determining that he was less culpable than his accom-
plices. 458 U. 8., at ——. Most would agree that negligent
conduet is less serious than intentional conduct. South Da-
kota, for example, ranks criminal acts in ascending order of
seriousness as follows: negligent acts, reckless acts, knowing
acts, intentional acts, and malicious acts. 3. D. Codified
Laws §22-1-2(1)(f) (Supp. 1982), A court, of course, is enti-
tled to look at a defendant’s motive in committing a crime.
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Thus a murder may be viewed as more serious when commit-
ted pursuant to a contract. See, e. g., Mass. Gen. Laws
Ann., ch. 279, §69(a)(5) (West Supp. 1982); cf. 4 Blackstone
*15; In re Foss, 10 Cal.3d 910, 519 P. 2d 1073 (1974).

This list is by no means exhaustive. It simply illustrates
that there are generally accepted eriteria for comparing the
severity of different erimes on a broad scale, despite the diffi-
culties courts face in attempting to draw distinctions between
similar erimes.

C

Application of the factors that we identify also assumes
that courts are able to compare different sentences, This as-
sumption, too, is justified. The easiest comparison, of
course, is between capital punishment and nonecapital punish-
ments, for the death penalty is different from other punish-
ments in kind rather than degree.” For sentences of impris-
onment, the problem is not so much one of ordering, but one
of line-drawing, It is clear that a 25-year sentence generally
is more severe than a 15-year sentence,” but in most cases it
would be diffienlt to decide that the former viclates the
Eighth Amendment while the latter does not. Decisions of
this kind, although troubling, are not unique to this area,
The courts are constantly ealled upon to draw similar lines in
a variety of contexts.

The Sixth Amendment offers two good examples, A State
is eonstitutionally required to provide an accused with a
speedy trial, Klopfer v. North Carolina, 386 U. 8. 213
(1967), but the delay that is permissible must be determined
on & case-by-case basis. “{Alny inquiry into a speedy trial
claim necessitates a functional analysis of the right in the par-

"There ia also a clear line between sentences of imprisonment. and sen-
tences involving no deprivation of liberty. See Argersinger v. Homlin,
407 11, 8. 25 (1972).

"The poseibility of parcle may complicate the comparison, depending
upon the time and conditions of its availability,
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ticular context o@) .. " Buorkerv. Wingo, 407 U, 3.
514, 522 (1972) (unanimous opinion). In Barker, we identi-
fied some of the objective factors that courts should consider
in determining whether a particular delay ‘was excessive.
Id., at 530. None of these factors is “either a necesgary or
sufficient condition to the finding of & deprivation of the right
of speedy trial. Rather, they are related factors and must
be considered together with such other circumstances as may
be relevant.” Id., at 533. Thus the type of inquiry that a
court should conduct to determine if a given sentence is con-
stitutionally disproportionate is similar to the type of inquiry
required by the Speedy Trial Clause.

The right to a jury trial is another example. Baldwin v.
New York, 399 U. 8. 66 (1970), in particular, illustrates the
line-drawing function of the judiciary, and offers guidanee on
the method by which some lines may be drawn. There the
Court determined that a defendant has a right to a jury trial
“where imprisonment for more than six months is author-
ized.” [Id., at 69 (plurality opinion). In choosing the 6-
month standard, the plurality relied almost exclusively on the
fact that only New York City denied the right to a jury trial
for an offense punishable by more than six months. As JUs-
TICE WHITE explained:

“This near-uniform judgment of the Nation furnishes us
with the oniy objective criterion by which a line could
ever be drawn—on the basis of the possible penalty
alone—between offenses that are and that are not re-
garded a3 ‘serious’ for purposes of trial by jury.” Id., at
T2-T3,

In short, Baldwin clearly demonstrates that a court properly
may distinguish one sentence of imprisonment from another.
It alzo supports our holding that courts properly may look to
the practices in other jurisdictions in deciding where lines be-
tween sentences should be drawn.



B2402 OPINICON
18 BOLEM v. HELM

IV

It remains to apply the analytical framework established
by our prior decisions to the case before us. We first con-
sider the relevant criteria, viewing Helm's sentence as life
imprisonment without possibility of parole. We then con-
sider the State's argument that the possibility of commuta-
tion is sufficient to save an otherwise unconstitutional
sentence.

A

Helm's crime was “one of the most passive felonies a per-
son could commit.” Siate v. Helm, 287 N. W. 2d, at 501
(Henderson, J., dissenting). It involved neither violence nor
threat of violence to any person. The $100 face value of
Helm's “no account” check was not trivial, but neither was it
a large amount. One hundred dollars was less than half the
amount South Dakota required for a felonious theft.® It is
easy to see why such a crime is viewed by society as among
the less serious offenses. See Rossi et al., 39 Am. Soc. Rev,,
at 229,

Helm, of course, waz not charged simply with uttering a
“no account” check, but also with being an habitual offender.”

* If Helm had been convicted simply of taling $10{0 from a cash register,
8. D. Codified Laws §22-30A-~1 {1879), or defrauding someone of $100,
§ 22-30A-3, or obtaining $100 through extortion, § 22-30A-4(1), or black-
mail, §22-30A-4(3), or using & false credit card to obtain 3100,
§22-30A-8.1, or embezzling $100, §22-30A-10, he would not be in prison
today. All of these offenses would have been petty theft, a misdemeanor,
§ 22-30A-17 (amended 1882). Similarly, if Helm had written a $100 check
against insufficient funds, rather than a nonexistent account, he wouid
have been puilty of a misdemeanor. §§ 28—41-1, Curiously, under South
Dakota law there is no distinetion between writing a “no account” check for
a large sum and writing & “no account” check for a small sum. §22-41-1.2.

% We must focus on the principal felany—the felony that triggers the life
sentence—ainee Helm already has paid the penalty for each of his prior of-
fenses. But we recognize, of course, that Helm's prior convictions are rel-
evant to the sentencing decision.
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And a2 State is justified in punishing a recidivist more se-
verely than it punishes a first offender. Helm’s status, how-
ever, cannot be considered in the abstract. His prior of-
fenses, although classified as felonies, were all relatively
minor.® All were nonviolent and none was a crime against a
person. Indeed, there was no minimum amount in either the
burglary or the false pretenses statutes, see nn. 1 and 2,
supra, and the minimum amount covered by the grand lar-
ceny statute was fairly small, see n. 3, supra.™

Helm's present sentence is life imprisonment without pos-
sibility of parole.® Barring executive clemency, see infra, at
—A—, Helm will spend the rest of his life in the state peniten-
tiary. This sentence is far more severe than the life sen-
tence we considered in Rummel v. Estelle. Rummel was
likely to have been eligible for parole within 12 years of his
initigl confinement,” a fact on which the Court relied heavily.
See 445 T, 8., at 280-281. Helm's sentence is the most se-

2 Halm, whoe was 26 years old when he was sentenced, i= not a profes-
gional criminal. The record indicates an addietion to aleohol, and a conse-
quent diffieulty in holding a job. His record involves no instance of vio-
lence of any kind. Inearcerating him for life without possibility of parole ia
unlikely to advance the goals of our eriminal justice system in any substan-
tial way. MNeither Helm nor the Btate will have an incentive to pursue
clearly needed treatment for his aleohol problem, or any other program of
rehabilitation.

® As sugpested at oral argument, the third-depree burglary statute cov-
ered entering a building with the intent to steal a loaf of bread. Tr. of Oral
Arg, 14-18. It sppears that the grand larceny statute would have covered
the theft of a chicken.

® Every life sentence in South Dakota is without possibility of parole.
Bee supra, at 4. We raise no guestion as to the general validity of sen-
tences without poseibility of parole, The only issue before us is whether,
in the circumstances of this case and in light of the constitutional prineiple
of propertionality, the sentence imposed on this petitioner violates the
Eighth Amendment.

®We note that Rummel was, in faot, released within eight months of the
Court’s decision in his case. See L.A. Times, Nov. 16, 1980, p. 1, col. 8.
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vere punishment that the State could have imposed on any
criminal for any crime. See n. 6, supra. Only capital pun-
ishment, a penalty not authorized in South Daketa when
Helm was sentenced, exceeds it,

We next consider the sentences that could be imposed on
other eriminals in the same jurisdiction. When Helm was
sentenced, a South Dakota court was required to impose a
life sentence for murder, S. D. Codifled Laws §22-16-12
{1979) (amended 1980), and was authorized to impose a life
sentence for treason, §22-8-1, first degree manslaughter,
§22-16-15, first degree arson, §22-33-1, and kidnapping,
S. D. Comp. Laws Ann, §22-19-1 (1967 ed., supp. 1978)
(amended 1979). No other crime was punishable so severely
on the first offense. Attempted murder, S. D. Codified
Laws §22-4-1(5) (1979), placing an explosive device on an
aireraft, §22-14A-5, and first degree rape, §22-22-1
{amended 1880 and 1982), were only Class 2 felonies, Ag-
gravated riot was only a Class 3 felony. $§22-10-5. Distri-
bution of heroin, §§22-42-2 (amended 1982), 34-20B-13(7T)
(1977), and aggravated assault, §22-18-1.1 (amended 1980
and 1981), were only Class 4 felonies.

Helm's habitual offender status complicates our analysis,
but relevant comparisons are still possible. Under § 22-7-7,
the penalty for a second or third felony is increased by one
class. Thus a life sentence was mandatory when a second or
third conviction was for treason, first depree manslaughter,
first degree arson, or kidnapping, and a life sentence would
have been authorized when a second or third conviction was
for such crimes as attempted murder, placing an explosive
device on an aircraft, or first degree rape, Finally, §22-7-8,
under which Helm was sentenced, authorized life imprison-
ment after three prior convictions, regardless of the erimes,

In sum, there were a handful of erimes that were necessar-
ily punished by life imprisonment: murder, and, on a second
or third offense, treason, first degree manslaughter, first de-
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gree arson, and kidnapping. There was a larger group for
which life imprisonment was authorized in the discretion of
the sentencing judge, including: treason, first degree man-
slaughter, first degree arson, and kidnapping; attempted
murder, placing an explosive device on an aireraft, and first
degree rape on a second or third offense; and any felony after
three prior offenses. Finally, there was a2 large group of
very serious offenses for which life imprisonment was not au-
thorized, including a third offense of heroin dealing or aggra-
vated assault.

Criminals committing any of these offenses ordinarily
would be thought more deserving of punishment than one ut-
tering a “no account” check—even when the bad-check writer
had already committed six minor felonies. Moreover, there
is no indication in the record that any habitual offender other
than Helm has ever been given the maximum sentence on the
basis of comparable crimes. It is more likely that the pos-
gibility of life imprisonment under §22-7-8 generally ig re-
served for criminals such as fourth-time heroin dealers, while
habitual bad-check writers receive more lenient treatment.™
In any event, Helm has been treated in the same manner as,
or more severely than, eriminals who have committed far
more serious erimes.

Finally, we compare the sentences imposed for commission
of the same crime in other jurisdictions. The Court of Ap-
peals found that “Helm could have received a life sentence

"The State contends that § 22-7-8 is more lenient than the Texas hahit-
ual offender statute in Rummel, for life imprisonment under §22-7-8 1a
discretionary rather than mandatory. Brief for Petitioner 22. Helm,
however, has challenged only his own sentence. No one suggeats that
§ 28-7-% may not be applied constitutionally to fourth-time heroin dealers
or other viplent eriminals. Thus we do not question the legislature's judg-
ment. [nlike in Rummel, a lesser sentence here could have been entirely
consistent with both the statute snd the Eighth Amendment. Hee Note,
Disproportionality in Sentences of Imprisonment, T Colum. L. Rev. 1119,
1166 (1978).
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without parole for his offense in only one other state, Ne-
vada,” 684 F. 2d, at 586, and we have no reason to doubt this
finding. See Tr. of Oral Arg, 21, At the very least, there-
fore, it is clear that Helm could not have received such a se-
vere sentence in 48 of the 50 States, But even under Ne-
vada law, a life sentence without possibility of parole is
merely authorized in these circumstances. See Nev. Rew.
Stat. 8207.010¢2) {(1981). We are not advised that any de-
fendant such as Helm, whose prior offenses were so minor,
actually has received the maxithum penalty in Nevada.” It
appears that Helm was treated more severely than he would
have been in any other State.

B

The State argues that the present case is essentially the
same a3 Rummel v. Estelle, for the possibility of parole in
that case is matched by the possibility of executive clemency
here. The State reasons that the Governor could commute
Helm's sentence to a term of years, We conclude, however,
that the South Dakota commutation system is fundamentally
different frotn the parole system that was before us in
Rummel.

As a matter of law, parcle and commutation are different
concepts, despite some surface similarities. Parole is a regu-
lar part of the rehabilitative process. Assuming good behav-
ior, it is the normal expectation in the vast majority of cases.

# Under § 207.010(2), a Nevada eourt is authorized to impose a sentence
of “imprisonment in the state prison for life with or without pessibility of
parole. If the penalty fixed by the court ia life imprisonment with the
possibility of parole, eligibility for parcle begins when a minimum of 10
vears has been served.” It appears that most sentences imposed under
§ 207.010(2) permit parole, even when the prior crimes are far more serious
than Helm's. Bee, e ., Rusling v. Siafe, 36 Nev. 778, 617 P. 2d 1302
(1880) {possession of a firearm by an ex-felon, two instances of driving an
sutomobile without the owner's consent, four first degree burglaries, two
salen of marijuana, two sales of a restricted dangerous drug, one sale of
heroin, one escape from state prison, and one second degree burglary).
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The law generally specifies when a prizoner will be eligible to
be considered for parole, and details the standards and proce-
dures applicable at that time. See, e. g., Greenholz v. Ne-
braska Penal Immates, 442 U. 8. 1 (1979) (detailing Ne-
braska parole procedures); Morrissey v. Brewer, 408 U. S.
471, 477 (1972) (“the practice of releasing prisoners on parole
before the end of their sentences has become an integral part
of the penological system”). Thus it is possible to predict, at
least to some extent, when parole might be granted. Com-
mutation, on the other hand, is an ad hoe exercise of execu-
tive clemency. A Governor may commute a sentence at any
time for any reason without reference to any standards.
See, e. g., Connecticut Board of Pardons v. Dumaschat, 452
U. 8. 458 (1981).

We explicitly have recognized the distinction between pa-
role and commutation in our prior cases.® Writing on behalf
of the Morrissey Court, for example, CHIEF JUSTICE BUR-
GER contrasted the two possibilities: “Rather than being an
ad hoc exercise of clemency, parole is an established varia-
tion on imprisonment of eonvicted criminals.” 408 U. 8, at
477. In Dumschat, THE CHIEF JUSTICE similarly explained
that “there is a vast difference between a denial of parole . . .
and a state's refusal to commute a lawful sentence.” 452
U. 8., at 466.

The Texas and South Dakota systems in particular are
very different. In Rummel, the Court did not rely simply

® In RBummel iteelf the Court implicitly recognized that the posaaibility of
commutation is not equivalent to the possibility of parole. The Court care-
fully “distinguishfed] Rumme] from & person sentenced under a recidiviat
statute like [Miss. Code Ann. §99-19-83 (Supp. 1979)], which provides for
a sentence of life without parole.” 445 U. 8., at 281. But the Mississippi
Constitution empowers the Governor to grant pardons in “all eriminal and
pensal cases, excepting those of treason and impeachment.” Art. 5, § 124,
The Mississippi Supreme Court hae long recognized that the power to par-
don ineludes the power to commute a conviet's sentence, See Whittington
v. Stevens, 221 Miss, 598, 603-604, 73 S0, 2d 137, 138-140 (1854},



82-492—0PINION
24 BOLEM v, HELM

on the existence of some system of parole. Rather it looked
to the provisions of the system presented, including the fact
that Texas had “a relatively liberal policy of granting ‘good
time' credits to its prisoners, a policy that historically has al-
lowed a prisoner serving a life sentence to become eligible for
parole in as little as 12 years.” 445 U. 8., at 280. A Texas
prisoner became eligible for parcle when his ealendar time
served plus “good conduet” time equaled one-third of the
maximum sentence imposed or 20 years, whichever is less.
Tex. Code Crim. Proe. Ann., Art. 42.12, §15(b) (Vernon
1979). An entering prisoner earned 20 days good-time per
30 days served, Brief for Respondent in Rummel, O. T.
1979, No. T8-6386, p. 16, and this could be increased to 30
days good-time per 30 days served, Tex. Rev. Civ. Stat.
Ann., Art, 6181-1, §§2-3 (Vernon Supp. 1982). Thus
Rummel could have been eligible for parole in as few as 10
years, and could have expected to become eligible, in the nor-
mal course of events, in only 12 years.

In South Dakota commutation is more difficult to obtain
than parole. For example, the board of pardons and paroles
is anthorized to make commutation recommendations to the
Governor, see n. 7, suprae, but §24-134 provides that “no
recommendation for the commutation of . . . a life sentence,
or for a pardon . . . , shall be made by less than the unani-
mous vote of all members of the board.” In fact, no life sen-
tence has been commuted in over eight years,® App. 29,

®The most recent commutation of a life sentence in South Dakota oe-
cwred in 1975. App. 29. During the eight years since then, over 100 re-
quests for commutation have been denied. See id., at 22-26. Although
22 life sentences were commuted to terms of years between 1984 and 1975,
see id., at 29; but see n. 30, infra, we do not have complete figures on the
number of requests that were denied during the same period. We are told
only that st least 35 requests were denied. See app. 22-26. In any
event, past practice in this respect—particularly the practice of a decade
ago—is not a relisble indicator of fature performance when the relevant
decision s left to the unfettered discretion of each Governor, Indeed, the
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while parole—where authorized—has been granted regularly
during that period, Tr, of Oral Arg. 88, Furthermore,
even if Helm's sentence were commuted, he merely would be
eligible to be considered for parole.® Not only iz there no
guarantee that he would be paroled, but the South Dakota
parole system is far more stringent than the one before us in
Rummel. Helm would have to serve three-fourths of his re-
vised sentence before he would be eligible for parole,
§24-15-5, and the provision for good-time credits is less gen-
erous, §24-5-1."

The possibility of commutation is nothing more than a hope
for “an ad hoc exercise of clemency.” It is little different
from the possibility of executive clemency that exists in
every case in which a defendant challenges his sentence
under the Eighth Amendment. Recognition of such a bare
possibility would make judicial review under the Eighth
Amendment meaningless.

V'

The Constitution requires us to examine Helm's sentence
to determine if it is proportionate to his crime. Applying ob-
jective criteria, we find that Helm has received the penulti-
mate sentence for relatively minor eriminal conduct. He has
been treated more harshly than other criminals in the State
who have committed more serious crimes. He has been

best indication we have of Helm's chance for commutation s the fact that
hie request siready has been denied. Id., at 26.

®The record indicates that the prisoner whose life sentence was com-
muted in 1975, see n. 29, swpre, atill has not been paroled. App. 29.

U Asgume, for example, that in 1979 the Governor had commuted Helm's
sentence to & term of 40 years (his approximate life expectancy). Ewen if
Helm were 3 model prisoner, he would not have been eligible for parcle
until he had served over 21 years—more than twice the Rumme! mini-
mum. And this comparison is generous to South Dakota's position. If
Rumme] had been sentenced to 40 years rather than life, he could have
heen eligible for parole in lesa than 7 years.
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treated more harshly than he would have been in any other
jurisdiction, with the possible exception of a single State.
We conclude that his sentence is significantly dispropor-
tionate to his crime, and is therefore prohibited by the
Eighth Amendment.® The judgment of the Court of Ap-
peals is accordingly

Affirmed,

R Cootrary to the suggestion in the dissent, poef, at 2-5, our conclusion
todsy i not inconsistent with Humme!l v. Estefle. The Rummel Court
recognized—as does the dissent, see post, at B, n. 4—that some sentences
of imprisonment ave so disproportionate that they viclate the Eighth
Amendment, 445 U, 8, at 274, n, 11, TIndeed, Huito v. Dawa, 4564
U, 8., st 374, and 1. 3, makes clear that Rumme! should not be read to
foreclose proporticnality review of sentences of imprisonment. Hummal
did reject a proportionality challenge to a partieular sentence. But slnce
the Rummel Court—like the dissent today—offered no standards for
determining when an Eighth Amendment violation has oecwrred, it is con-
trofling only in 2 similar factual situation. Here the facts are clearly
distinguishable. Wheress Rummel was eligible for a ressonably sarly pa-
role, Helm, at age 36, was sentenced to life with ne possibility of parole.

Bea supre, at—n—-—h-, and_h'-_ﬂ"
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JUSTICE POWELL delivered the opinion of the Court.

The igsue presented is whether the Eighth Amendment
proscribes a life sentence without possibility of parcle for a
seventh nonviolent felony.

|

By 1975 the State of South Dakota had convicted respond-
ent Jerry Helm of six nonviolent felonies. In 1964, 1966, and
1969 Helm was convicted of third-degree burglary.! In 1972

'In 1969 third-degree burglary was defined in at least two sections of
the South Dakota eriminal code:

“A pereon breaking into any dwelling house in the nighttime with intent
to commit a erime but under such circumstances as do not conatitute bur-
glary in the first degree, is guilty of burglary in the third degree.” 8. D.
Comp. Laws Ann, §22-32-8 (1967) (repealed 1974),

“4 person breaking or entering at any time any building within the curti-
lage of a dwelling house but not forming a part thereof, or any building or
part of any building, booth, tent, railroad car, vessel, vehicle as defined in
§ 32-14-1, or &ny structure or erection in which any property s kept, with
intent to commit larceny or any felony, is guilty of burglary in the third
degree.” 5. D. Comp. Laws Ann. §22-32-8 (1967) (repealed 1976).

In 1964 and 1966 the third-degree burglary definition was essentially the
game. See 3. D. Code §13.3703 (1939 ad., supp. 18960); 1965 5. D. Laws,
ch. 32, Third-degree burglary was punishable by “imprisonment in the
state penitentiary for any term not exceeding fifteen years.” 3. D. Camp.
Laws Ann. §22-32-10(1967) (previously codified at 8, D, Code § 13.3705(3}

6/2.55/3:;
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he was convicted of obtaining money under false pretenses.*
In 1973 he was convicted of grand larceny.” And in 1975 he
was convicted of third-offense driving while intoxicated.’
The record contains no details about the circumstances of any
of these offenses, except that they were all nonviolent, none
was a crime against a person, and aleohol was a contributing
factor in each eage.

In 1979 Helm was charged with uttering a “no account”
check for $100.° The only details we have of the erime are
those given by Helm to the state trial court:

(1939)) (repealed 1976),
*In 1972 the relevant statute provided:

“Every person who designedly, by color or aid of any false token or writ-
ing, or other false pretense, . . . obtains from any person any money or
property . . . is punishable by imprisonment in the state penitentiary not
exceeding three years or in & county jail not exceeding one vear, or by &
fine not exeeeding three times the value of the money or property &o ob-
tained, or by both auch fine and imprisonment.” 8. D. Comp, Laws Ann.
§ 228414 (1867} (repealed 1876).

"In 1973 Bouth Dakota defined “larceny” as "the taking of personal prop-
erty accomplished by fraud or stealth and with intent to deprive another
thereof.,” 8. D Comp. Laws Ann. §22-37-1 (1967) {repealed 1878).
Grand larceny and petit larceny were distinguished as follows:

"Grand larceny is lareeny committed in any of the following cases:

i1} When the property taken is of & value exceeding fifty dollars;

(2) When such property, although not of a value exceeding fifty dollars,
i taken from the person of another;

(2) When such property is livestock.

Larceny in other cases iz petit lareeny.” 8. D, Comp. Laws Ann.
§22-37-2 (1967) (repealed 1976).

Grand larceny was then punishable by “imprisonment in the state peniten-
tiary not exceeding ten years or by imprisonment in the county jail not ex-
ceeding one year.," 8, D. Comp. Laws Ann. §22-37-3 (1967) (repealed
1876},

* A third offense of driving while under the influence of aleohol is a felony
in Bouth Dakeota. 8. D. Codified Laws §32-23-4 (1976). See 1873 8. D,
Laws, ch. 195, § T (enacting version of § 32234 in force in 1975). .

*The governing statute provides, in relevant part:

*Any person who, for himself or as an agent or representative of another
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“‘1 was working in Sioux Falls, and got my check that
day, was drinking and [ ended up here in Rapid City
with more money than 1 had when I started. [ knew I'd
done something I didn't know exactly what. If I would
have known this, 1 would have picked the check up. 1
was drinking and didn't remember, stopped several
places.’” Stafe v. Helm, 287 N. W. 2d 497, 501 (8. D.
1980) {Henderson, J., dissenting) (quoting Helm).

After offering this explanation, Helm pleaded guilty.

Ordinarily the maximum punishment for uttering a “no ac-
count” check would have been five years imprisonment in the
state penitentiary and a 35,000 fine. See 8. D). Comp. Laws
Ann, §22-6-1(6) (1967 ed., supp, 1978) (now codified at S, D.
Codified Laws §22-6-1(7) (Supp. 1982)). As a result of his
eriminal record, however, Helm was subject to South Dako-
ta's recidivist statute:

“When a defendant haz been convicted of at least three
prior convictions [#i¢] in addition to the principal felony,
the sentence for the principal felony shall be enhanced to
the sentence for a Class 1 felony,” 3. D, Codified Laws
§22-7-8 (1979) (amended 1981),

The maximum penalty for a “Class 1 felony” was life impris-
onment in the state penitentiary and a $25,000 fine." 8. D.

for present consideration with intent to defraud, pasaes a check drawn on a
financial institution knowing at the time of such passing that he or his prin-
cipal does not have an aceount with such financial institution, is guilty of a
Clase 5 felony." 3, D. Codified Lawe §22-41-1.2 (1979),

*When Helm was sentenced in April 1979, South Dakota law classified
felonies as follows:

“Except as otherwise provided by law, felonies are divided into the fol-
lowing seven classes which are distinpuished from each other by the re-
spective maximum penalties hereinafter set forth which are authorized
upon eonvietion:

(1) Class A felony: life imprisonment in the state penitentiary. A lesser
sentence may not be given for a Class A felony,;

{2) Class 1 felony: life imprisonment in the state penitentiary. In addi-
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Comp. Laws Ann. §22-6-1(2) (1967 ed., supp. 1878) (now
codified at 3. D. Codified Laws §22-6-1(3) (Supp. 1982)).
Moreover, South Dakota law explicitly provides that parole is
unavailable; “A person sentenced to life imprisonment is not
eligible for parcle by the board of pardons and parcles.”
3. D. Codified Laws § 24-154 (197%. The Governor'is au-
thorized to pardon prisoners, or to commute their sentences,
8, D. Const., Art. IV, §3, but no other relief from sentence is
available even to a rehabilitated prisoner.

Immediately after accepting Helm's guilty plea, the South
Dakota Cirenit Court sentenced Helm to life imprisonment
under §22 7-8. The court explained:

“*] think you certainly earned this sentence and certainly
proven that you're an habitual eriminal and the record
would indieate that you're bevond rehabilitation and that
the only prudent thing to do is to loek you up for the rest

tion, & fine of twenty-five thousand dollars may be imposed;

(3) Claas 2 felony: twenty-five years imprisonment in the state peniten-
tiary. In addition, a fine of twenty-five thousand dollars may be imposed;

{(4) Class 3 felony: fifteen years imprisonment in the state penitentiary.
In addition, a fine of fifteen thousand dollars may be imposed;

(5) Class 4 felony: ten years impriscnment in the state penitentiary. In
addition, & fine of ten thousand dollars maey be imposed,;

(8) Claga 5 felony: five years imprisonment in the state penitentiary, In
addition, a fine of five thousand dollars may be imposed; and

() Class & felony: two years imprisonment in the state penitentiary or a
fine of two thousand dollars, or both.

“Nothing in this section shall limit increased sentences for habitual
criminals . . . .

“Exeept in cases where punishment {s prescribed by law, every offense
declared to be a felony and not otherwise classified iz 8 Class 6 felony.”
3. D. Comp. Laws Ann. § 22-6-1 (1967 ed., supp. 19758 (amended 1979 and
LE9H0).

"The board of pardons and paroles is authorized to make recommenda-
tions to the Governor, 3. D. Codified Laws §24-14-1 (1979); & 24-14-5;
5. D. Executive Order 3204 (Apr. 12, 1952), but the Governor is not
bound by the recommendation, §24-14-5.
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of your natural life, so you won't have further victims of
your crimes, just be coming back before Courts. You'll
have plenty of time to think this one over.'” State v.
Helm, 287 N. W. 2d, at 500 (Henderson, J., dizsenting)
(quoting 8. D. Circuit Court, Seventh Judicial Cirenit,
Pennington County (Parker, J.)).

The South Dakota Supreme Court, in a 3-2 decision, affirmed
the sentence despite Helm's argument that it violated the
Eighth Amendment. State v. Helm, supra.

After Helm had served two years in the state penitentiary,
he requested the Governor to commute his sentence to a
fixed term of years. Such a commutation would have had
the effect of making Helm eligible to be considered for parole
when he had served three-fourths of his new sentence. See
8. D. Codifled Laws §24-15-5(3) (1979). The Governor de-
nied Helm's request in May 1981, App, 26.

In November 1981, Helm sought habeas relief in the
United States District Court for the Distriet of South Da-
kota. Helm argued, among other things, that his sentence
constituted cruel and unusual punishment under the Eighth
and Fourteenth Amendments, Although the District Court
recognized that the sentence was harsh, it concluded that this
Court’s recent decision in Rummel v, Eatelle, 445 U, 3. 263
(1980), was dispositive, It therefore denied the writ,

The United States Court of Appeals for the Eighth Circnit
reversed, 684 F. 2d 582 (1982), The Court of Appeals
noted that Rummel v. Estelle was distinguishable. Helm's
sentence of life without parole was qualitatively different
from Rummel's life sentence with the prospect of parole be-
cause South Dakota has rejected rehabilitation as a goal of
the eriminal justice system. The Court of Appeals examined
the nature of Helm's offenses, the nature of his sentence, and
the sentence he could have received in other States for the
same offense, It coneluded, on the basis of this examination,
that Helm's sentence was “grossly disproportionate to the na-
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ture of the offense.” 684 F. 2d, at 587. It therefore di-
rected the District Court to issue the writ unless the State
resentenced Helm. [hid,

We granted certiorari to consider the Eighth Amendment
guestion presented by this case. 459 U, 8, — (1982), We
now affirm.

II

The Eighth Amendment declares: “Excezsive bail shall not
be required, nor excessive fines imposed, nor cruel and un-
usual punishments inflicted.” The final clause prohibits not
only barbaric punishments, but also sentences that are dis-
proportionate to the crime committed.

A

The principle that a punishment ghould be proportionate to
the crime is deeply rooted and frequently repeated in com-
mon-law jurisprudence. In 1215 three chapters of Magna
Carta were devoted to the rule that "amercements”® may not
be excessive." And the principle was repeated and ex-
tended in the First Statute of Westminster, 3 Edw, I, c¢h. 6
(1275). These were not hollow guarantees, for the royal
courts relied on them to invalidate disproportionate punish-
ments. See, e. g., Le Gras v. Bailiff of Bishop of Winches-
ter, Y. B. Mich. 10 Edw. II, pl. 4(C. P. 1316), reprinted in 52
Selden Society 3 (1934). When prison sentences became the

*An amercement was similar to a modern-day fine. [t was the most
commeon eriminal aanction in 13th century England. See 2 F, Pollock & F.
Maitland, The History of English Law 513-515 (2d ed. 1908).

*Chapter 20 declared that “{a] freeman shall not be amerced for a small
fault, but after the manner of the fault; and for a great erime according to
the heinousness of it.” See 1 2. . Codifled Laws, p. 4 (1978) (translation
of Magna Carta). According to Maitland, “there was no clause in Magna
Carta more grateful to the mass of the people . . . ." F. Maitland, Pleas of
the Crown fur the County of Gloucester xxxiv (1884). Chapter 21 granted
the same rights to the nobility, and chapter 22 pranted the same rights to
the clergy.
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normal criminal sanctions, the common law recognized that
these, too, must be proportional. See, ¢. g., Hodges v
Humkin, 2 Bulst. 139, 140, 80 Eng. Rep. 1015, 1016 (K. B.
1615) (Croke, J.) ("imprisonment ought always to be accord-
ing to the quality of the offence").

The English Bill of Rights repeated the principle of propor-
tionality in language that was later adopted in the Eighth
Amendment: “excessive Baile ought not to be required nor
excessive Fines imposed nor cruell and unusuall Punishments
inflicted.” 1 W. & M., sess. 2, ch. 2 (16589), Although the
precise scope of this provision is uncertain, it at least incorpo-
rated “the longstanding principle of English law that the pun-
ishment . . . should not be, by reason of its excessive length
or severity, greatly disproportionate to the offense charged.”
R. Perry, Sources of Qur Liberties 236 (1959); see 4 W.
Blackstone, Commentaries *16-19 (1769); see also id., at
#16-17 (in condemning “punishments of unreasonable sever-
ity,” uses “cruel” to mean severe or excessive). Indeed,
barely three months after the Bill of Rights was adopted, the
House of Lords declared that a “fine of thirty thousand
pounds, imposed by the court of King's Bench upon the earl
of Devon, was excessive and exorbitant, against magna
charta, the common right of the subject, and against the law .
of the land.” FEarl of Devon's Case, 11 State Trials 133, 136
(1689).

When the Framers of the Eighth Amendment adopted the
language of the English Bill of Rights," they also adopted the

*The Eighth Amendment was based directly on Art, I, §9 of the Vir-
ginia Declaration of Rights (1776}, authored by George Mason. He, in
turn, had adopted verbatim the language of the English Biil of Rights.
There can be no doubt that the Declaration of Rights guaranteed at leasg
the liberties and privileges of Englishmen, See A. Nevins, The American
States During and After the Revolution 146 {1924) (Declaration of Rights
“was a restatement of English principles—the principles of Magna Charta
. . . and the Revolution of 1688"); A. Howard, The Road from Runnymede;
Magna Carta and Constitutionalism in America 205-207 (1968). As Mason
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English principle of proportionality. Indeed, one of the con-
sistent themes of the era was that Americans had all the
rights of English subjects. See, e. g., 1J. Continental Con-
gress 83 (Ford ed. 1804) (Address to the People of Great Brit-
ain, Oct. 21, 1774) (“we claim zll the benefits secured to the
subject by the English constitution”); 1 American Archives
T00 (4th series 1837) (Georgia Resolutions, Aug. 10, 1774)
(“his Majesty's subjects in America . . . are entitled to the
gsame rights, privileges, and immunities with their fellow-
subjects in Great Britain™). Thus our Bill of Rights was de-
signed in part to ensure that these rights were preserved.
Although the Framers may have intended the Eighth
Amendment to go beyond the scope of its English counter-
part, their use of the language of the English Bill of Rights is
convineing proof that they intended to provide at least the
same protection—including the right to be free from exces-

give punishments.
B

The constitutional principle of proportionality has been rec-
ognized explicitly in this Court for almost a century." In the

himself had explained: “We claim Nothing but the Liberties & Privileges of
Englishmen, in the same Degree, as if we had still continued among our
Brethren in Great Britain. . . .  We have received [these rights] from
our Ancestors, and, with God's Leave, we will transmit them, unimpaired
to our Posterity.” Letter to “the Committee of Merchants in London”
{Juna 6, 1766), reprinted in 1 The Papers of George Mason T1 (Rutland ed.
1970y, of the Fairfax County Resolves (1774) (colonistz entitled to all
“Privileges, Immunities and Advantages" of the English Constitution), re-
printed in 1 The Papers of George Mason 201,

SIn FNeil v Vermont, 144 U, 5. 323 (1802), the defendant had been
convieted of 307 counts of "zelling intoxicating liquor without authority,”
and sentenced to g term of over 54 years. The majority did not resch
('Neil's contention that this sentence was uneonstitutional, for he did not
include the point in his assignment of errars or in his brief, fd., at 331
Furthermore, the majority noted that the Eighth Amendment “does not
apply to the States.” [d., at 332. Accordingly the Court dismissed the
writ of error for want of a federal question, fd., at 336337, The dissent,
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leading ease of Weems v. United States, 217 U. 8. 349 (1910),
the defendant had been convicted of falsifying a public docu-
ment and sentenced to 15 years of “cadena temporal,” a form
of imprisonment that included hard labor in chains and per-
manent civil disabilities. The Court noted “that it is a pre-
cept of justice that punishment for erime should be graduated
and proportioned to offense,” id., at 367, and held that the
sentence violated the Eighth Amendment. The Court en-
dorsed the principle of proportionality as a constitutional
standard, see, e. ¢., id., at 372-373, and determined that the
sentence before it was “cruel in its excess of imprisonment,”
id., at 377, as well as in itg shackles and restrictions.

The Court next applied the principle to invalidate a crimi-
nal sentence in Robinson v. California, 370 U. 8. 660
(1962)." A 90-day sentence was found to be excessive for
the erime of being “addicted to the use of narcotics.” The
Court explained that “imprisonment for ninety days is not, in
the abstract, a punishment which is either cruel or unusual.”
Id., at 667. Thus there was no question of an inherently bar-
baric punishment. “But the question cannot be considered
in the abstract. Even one day in prison would be a cruel and
unusual punishment for the ‘erime’ of having a common cold.”
Ihid.

Most recently, the Court has applied the prineiple of pro-
portionality to hold capital punishment excessive in certain
circumstances. Enmund v. Florida, 468 U, 8, —— (1982)
(death penalty excessive for felony murder when defendant
did not take life, attempt to take life, or intend that a life be

however, reached the Eighth Amendment question, obeerving that it “is
directed , . . against all punishments which by their excessive langth or
severity are greatly disproportioned to the offences charged.” Id., &t
335-340 (Field, J., dissenting).

% Members of the Court eontinued to recognize the prineiple of propor-
tionality in the meantime, BSee, e g., Trop v. Dulles, 3568 U, 8, B&, 100
(1958) (plurality opinion); id., at 111 (BREN¥AN, J., concwrring); 4d., at
125-126 (Frankfurter, J., dissenting).
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taken or that lethal force be used); Coker v. Georgia, 433
U. S. 584, 592 (1977) (plurality opinion) {“sentence of death is
grossly disproportionate and excessive punishment for the
erime of rape”); id., at 601 (POWELL, J., concurring in the
judgment in part and dissenting in part) (“ordinarily death is
disproportionate punishment for the erime of raping an adult
woman”), And the Court has continued to recognize that
the Eighth Amendment proseribes grossly disproportionate
punishments, even when it has not been necessary to rely on
the proseription. See, e. g., Hutto v, Finney, 437 U. 8. 678,
685 (1978); Ingraham v. Wright, 430 U. 8. 651, 667 (1977);
Gregg v. Georgig, 428 U. 8. 153, 171-172 (1976) (opinion of
Stewart, POWELL, and STEVENS, Jl.}; of. Hutlo v. Davis,
454 U. 8. 370, 374, and n. 3 (1982) (per curiam) (recognizing
that some prison sentences may be constitutionally dispro-
portionate); Rummel v. Estelle, 445 U. 8., at 274, n. 11
(same).®

C

There is no basis for the State’s assertion that the general
principle of proportionality does not apply to felony prison
sentences.” The constitutional language itself suggests no

*The dissent charges that “the Court blithely discards any concept of
stare decists.” Poat, at 1; of, id., at 2, 8-9, 14. On the contrary, our deeci-
glon i entirely consistent with this Court's prior cases—including Bumimel
v, Entelle, 445 U. 5. 263 (1080). Seen. 32, infra, It is rather the dissent
that would diseard prior precedent, [Its assertion that the Eighth Amend-
ment establishes only & narrow prineiple of proportionality is contrary to
the entire line of cases cited in the text,

" According to Rummel v. Eslelle, “one could argue without fear of
eontradiction by any decision of this Court that for crimes coneededly clas-
sified and classifiable a8 felonies, that is, as punishable by significant terms
of imprisonment in a state penitentiary, the length of sentence actually im-
posed iz purely a matter of legislative prerogative.” 445U, 3., at 274 (em-
phasie added). The Court did not adopt the standard proposed, but
merely recognized that the argument was possible. To the extent that the
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exception for imprisonment. We have recognized that the
Eighth Amendment imposes “parallel limitations" on ball,
fines, and other punishments, Ingraham v. Wright, 430
U. 5., at 664, and the text is explicit that bail and fines may
not be excessive. It would be anomalous indeed if the lesser
punishment of a fine and the greater punishment of death
were both subject to proportionality analysis, but the inter-
mediate punishment of imprisonment were not. There is
also no historical support for such an exception. The com-
mon-law principle incorporated into the Eighth Amendment
clearly applied to prison terms. See Hodges v. Humkin,
aupra. And our prior cases have recognized explicitly that
prison sentences are subject to proportionality analysis.
See, e. g., Weems, 217 U, 3., at 377, cf. Hutlo v. Finney, 437
U. 8., at 685 (“"Confinement in a prison . . . is a form of pun-
ishment subject to scrutiny under Eighth Amendment
standards”).

When we have applied the proportionality prineciple in capi-
tal cases, we have drawn no distinction with cases of impris-
onment. See Gregg v. (reorgia, 428 U, 8., at 176 (opinion of
Stewart, POWELL, and STEVENS, JJ.). It is true that the
“penalty of death differs from all other forms of criminal pun-
ishment, not in degree but in kind." Furman v. Georgia,
408 U, 5. 238, 306 (1972) (Stewart, J., concurring). Asare-
sult, “our decisions [in] capital cases are of limited azsistance
in deciding the constitutionality of the punishment” in a non-
capital case. Rummel v. Estelle, 445 U. 5., at 272. We
agree, therefore, that, “[oJutside the context of capital pun-
ishment, successful challenges to the proportionality of par-
ticular sentences [will be] exceedingly rare,” " ibid. (empha-

State—aor the dissent, see post, at 4—makes this argument here, we find it
meritless,

*In Enmund, for example, the Court found the death penalty to be ex-
ceagive for felony murder in the cireumstanees of that case. But clearly no
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sis added); see Hutto v. Davis, 454 U. 8., at 374. This does
not mean, however, that proportionality analysis is entirely
inapplicable in noncapital cases.

In sum, we hold as a matter of principle that a criminal sen-
tence must be proportionate to the crime for which the de-
fendant has been convicted, Reviewing courts, of eourse,
should grant substantial deference to the broad authority
that legislatures necessarily possess in determining the types
and limits of punishments for crimes, as well as to the discre-
tion that trial courts possess in sentencing convicted crimi-
nals." But no penalty is per se constitutional. As the Court
noted in Robinson v. California, 370 U, 8., at 667, a single
day in prison may be unconstitutional in some cirecumstances.

I1I
A

When sentences are reviewed under the Eighth Amend-
ment, courts should be guided by objective factors that our
cases have recognized."” First, we look to the gravity of the

sentence of imprisonment would be disproportionate for Enmund's erime.

" Contrary to the dissent’s suggestions, post, at 2, 12, we do not adopt or
imply approval of & general rule of appellate review of sentences, Absent
specific authority, it is not the role of an appellate court to substitute its
judgment for that of the sentencing court a8 to the appropriateness of a
particular sentence; rather, in applying the Eighth Amendment the appel-
late court decides only whether the sentence under review is within con-
stitutional limits. In view of the substantial deference that must be ac-
corded legislatures and sentencing courts, a reviewing court rarely will be
required to engage in extended analysis to determine that a sentence is not
constitutionally disproportionate.

"The dissent concedea—as it must—that some sentences of imprison-
ment are go disproportionate that they are unconstitutional under the
Cruel and Unusual Punishments Clause. Post, at 8, n. 3; ef. id., at 7, n. 2,
It offers no guidance, however, az to how courts are to judge thesa admit-
tedly rare cazes. We reiterate the ohjective factors that our cazes have
recognized. See, e. g., Coker v. Georgia, 483 U. 8. 584, 592 (1977) (plural-
ity opinion). As the Court has indicated, no une factor will be dispositive
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offense and the harshness of the penalty. In Ewmund, for
example, the Court examined the circumstances of the de-
fendant's crime in great detail. 458 U. 8., at —— - —,
In C'oker the Court considered the seriousness of the crime of
rape, and compared it to other crimes, such as murder. 433
U. 8., at 597-598 (plurality opinion}; id., at 603 (POWELL, J.,
concurring in the judgment in part and dissenting in part).
In Robinson the emphasis was placed on the nature of the
“erime.” 370 U. 8., at 666-667. And in Weems, the Court's
opinion commented in two separate places on the pettiness of
the offense. 217 U. 8., at 363 and 365. Of course, a court
must consider the severity of the penalty in deciding whether
it is disproportionate. See, e. g., Coker, 433 U, 8., at 598
(plurality opinion); Weems, 217 U, 8., at 366-367.

Second, it may be helpful to compare the sentences im-
posed on other criminals in the same jurisdiction. [If more
gerious erimes are subject to the same penalty, or to less seri-
cus penalties, that is some indication that the punishment at
issue may be excessive, Thus in Enmund the Court noted
that all of the other felony murderers on death row in Florida
were more culpable than the petitioner there. 468 U. 5., at
—— The Weema Court identified an impressive list of
more serious crimes that were subject to less serious penal-
ties, 217 U, 5., at 380-381.

Third, courts may find it useful to compare the sentences
imposed for commission of the same crime in other jurisdic-
tions. In Emmund the Court conducted an extensive review

in & given cape. Hee Hutlto v. Dawis, 464 U, 8, 370, 373-374 n. 2 (1082}
(per curiom); Rummel v, Estelle, 445 U. 8., at 275-276. The inherent na-
ture of gur federal system and the need for individuslized sentencing deci-
pions result in a wide range of constitutional sentences. Thus no single
criterion can identify when a sentenee is 8o grossly disproportionate that it
violates the Eighth Amendment. See Jeffries & Stephan, Defenses, Pre-
sumptions, and Burden of Proof in the Criminal Law, 88 Yale L. J. 1525,
1376-1877 (1979). But a combination of objective factors can make such
analysis possible.
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of capital punishment statutes and determined that “only
about a third of American jurisdictions would ever permit a
defendant [such as Enmund] to be sentenced to die.” 458
U. 8., at ——, Even in those jurisdictions, however, the
death penalty was almost never imposed under similar cir-
cumstances. [Id., at ——. The Court's review of foreign
law also supported its conclusion. Id., at —, n. 22, The
analysis in Coker was essentially the same. 433 U. S., at
593-597, And in Weems the Court relied on the fact that,
under federal law, a similar erime was punishable by only two
year's imprisonment and a fine. 217U, 8., at 380. Cf. Trop
v. Dulles, 356 U. 8. 86, 102-103 (1958) (plurality opinion).

In sum, a court's proportionality analysis under the Eighth
Amendment should be guided by objective criteria, including
(i) the gravity of the offense and the harshness of the penalty;
(ii) the sentences imposed on other criminals in the same ju-
risdiction; and (iii) the sentences imposed for commission of
the same crime in other jurisdictions.

B

Application of these factors assumes that courts are compe-
tent to judge the gravity of an offense, at least on a relative
scale. In a broad sense this assumption is justified, and
courts traditionally have made these judgments—just as leg-
islatures must make them in the first instance. Comparisons
can be made in light of the harm caused or threatened to the
victim or society, and the culpability of the offender. Thus
in Enmund the Court determined that the petiticner’s con-
duct was not as serious as his accomplices’ conduct. Indeed,
there are widely shared views as to the relative seriousness
of crimes. See Rossi, Waite, Bose & Berk, The Seriousness
of Crimes: Normative Struecture and Individual Differences,
39 Am. Soc. Rev. 224, 237 (1974). For example, as the crim-
inal laws make clear, nonviolent crimes are less serious than
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crimes marked by viclence or the threat of violence. Cf. Tr.
of Oral Arg. 16 (the State recopnizes that the criminal law is
more protective of people than property).

There are other accepted principles that courts may apply
in measuring the harm caused or threatened to the victim or
society. The absolute magnitude of the erime may be rele-
vant. Stealing a million dollars is viewed as more serious
than stealing a hundred dollars—a point recognized in stat-
utes distinguishing petty theft from grand theft. See, ¢ g.,
S. D. Codified Laws § 22-30A-17 (Supp. 1982). Few would
dispute that a lesser included offense should not be punished
more severely than the greater offense, Thus a court is jus-
tified in viewing assault with intent to murder a8 more seri-
ous than simple assault. See Roberts v, Colling, 544 F. 2d
168, 169-170 (CA4 1976) (per curiamy), cert. denied, 430 U, S.
973 (1977). Cf. Dembowski v. State, 251 Ind. 250, 252, 240
N. E. 2d 815, B17 (1968) (armed robbery more serious than
robbery); Cannon v. Gladden, 208 Or. 629, 632, 281 P. 2d
233, 235 (1955) (rape more serious than assault with intent to
commit rape). It also is generally recognized that attempts
are less serious than completed crimes. BSee, e. g, S. D,
Codified Laws §22-4-1 (1979); 4 Blackstone *15. Similarly,
an accessory after the fact should not be subject to a higher
penalty than the principal. © See, e. g., 18 U. 8. C. §3.

Turning to the culpability of the offender, there are again
clear distinetions that courts may recognize and apply. In
Enmund the Court looked at the petitioner’s lack of intent to
kill in determining that he was less culpable than his accom-
plices. 458 U. 8., at ——. Most would agree that negligent
conduct is lesg serious than intentional conduct. South Da-
kota, for example, ranks criminal acts in ascending order of
seriousness as follows: neglipent acts, reckless acts, knowing
acts, intentional acts, and malicioua acts. 8. D. Codified
Laws §22-1-2(1)(f) (Supp. 1982). A court, of course, is enti-
tled to look at a defendant’s motive in committing a crime.
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Thus a murder may be viewed as more serious when commit-
ted pursuant to a contract. See, e. g., Mass. Gen. Laws
Ann,, ch. 279, §69(a)(5) (West Supp. 1982); cf. 4 Blackstone
*15; In re Foss, 10 Cal.3d 910, 519 P. 2d 1073 (1974},

This list is by no means exhaustive. It simply illustrates
that there are generally accepted criteria for comparing the
severity of different crimes on a broad scale, despite the diffi-
culties courts face in attempting to draw distinetions between
gimilar erimes.

C

Application of the factors that we identify also assumes
that courts are able to compare different sentences. This as-
sumption, too, is justified. The easiest comparison, of
course, is between capital punishment and noneapital punish-
ments, for the death penalty is different from other punish-
ments in kind rather than degree,”™ For sentences of impris-
onment, the problem is not so much one of ordering, but one
of line-drawing. 1t is clear that a 25-year sentence generally
is more severe than a 15-year sentence,” but in most cases it
would be difficult to decide that the former violates the
Eighth Amendment while the latter does not, Decisions of
this kind, although troubling, are not unique to this area,
The courts are constantly called upon to draw similar lines in
a variety of contexts.

The Sixth Amendment offers two good examples. A State
is constitutionally required to provide an accused with a
speedy trial, Klopfer v. North Caroling, 386 U. 8. 213
(1967), but the delay that is permissible must be determined
on a case-by-case basis, '“[AJny inquiry into a speedy trial
claim necessitates g functional analysis of the right in the par-

"There is also g clear line between sentences of imprisonment and sen-
tences involving no deprivation of liberty. Bee Argerminger v. Hamiin,
407 1. 8. 26 (1972).

®The possibility of parcle may complicate the comparison, depending
upon the time and conditions of its availability.
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ticular context of the case....” Barker v. Wingo, 407
U. 8. 514, 522 (1972) (unanimous opinion). In Barker, we
identified some of the objective factors that courts should
consider in determining whether a particular delay was ex-
cessive. [Id., at 530. None of these factors is “either a nec-
essary or sufficient condition to the finding of a deprivation of
the right of speedy trial. Rather, they are related factors
and must be considered together with such other circum-
stances as may be relevant.” Id., at 533. Thus the type of
inguiry that a court should conduct to determine if a given
sentence is constitutionally disproportionate is similar to the
type of inquiry required by the Speedy Trial Clause.

The right to a jury trial is another example. Balduin v.
New York, 399 1. 5. 66 (1970), in particular, illustrates the
line-drawing function of the judiciary, and offers guidance on
the method by which some lines may be drawn. There the
Court determined that a defendant has a right to a jury trial
“where imprisonment for more than six months is author-
ized.” Jd., at 69 (plurality opinion). In choosing the 6
month standard, the plurality relied almost exclusively on the
fact that only New York City denied the right to & jury trial
for an offense punishable by more than six months, As JUs-
TICE WHITE explained:

“This near-uniform judgment of the Nation furnishes us
with the only objective eriterion by which a line could
ever be drawn—on the basis of the possible penalty
alone—between offenses that are and that are not re-
garded as ‘serious’ for purposes of trial by jury.” Id., at
72-73.

In short, Baldwin clearly demonstrates that a court properly
may distinguish one sentence of imprisonment from another.
It also supports our holding that courts properly may look to
the practices in other jurisdictions in deciding where lines be-
tween sentences should be drawn.
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IV

It remains to apply the analytical framework established
by our prior decisions to the case before us. We first con-
sider the relevant eriteria, viewing Helm's sentence as life
imprisonment without possibility of parcle. We then con-
sider the State's argument that the possibility of commuta-
tion is sufficient to save an otherwise umconstitutional
gentence.

A

Helm's crime was “one of the most passive felonies a per-
son could commit.” Stale v. Helm, 287 N. W. 2d, at 501
{Henderson, J., dissenting). It involved neither violence nor
threat of violence to any person. The 3100 face value of
Helm's “no aceount” check was not trivial, but neither was it
a large amount. One hundred dollars was less than half the
amount South Dakota required for a felonious theft.® [t is
easy to see why such a crime is viewed by society as among
the less serious offenses. See Roasi et al., 39 Am. Soc. Rev,,
at 220

Helm, of course, was not charged simply with uttering a
“no account” check, but also with being an habitual offender.™

= If Helm had been convicted simply of takdng $100 from a cash register,
3. D, Codified Laws §22-20A-1 (1979), or defrauding someone of 3100,
§ 22-80A-3, or obtaining $100 through extortion, §22-30A—4(1}, or black-
mail, §22-30A-4(3), or using a falee credit card to obtain $100,
§22 30A-R.1, or embezzling $100, § 22-30A-10, he would not be in prison
today. All of these offenses would have been petty theft, 8 misdemeanor.
§ 22-30A-17 (amended 1882). Similarly, if Helm had written a $100 check
againat insufficient funde, rather than a nonexistent account, he wonld
have been guilty of a misdemeanor, §§22-41-1, Curiously, under South
Diakota law there is no distinction between writing a “no account” check for
a large sum and writing a “no account” check for a small sum, §22-41-1.2,

% We must focus on the prineipal felony—the felony that triggers the life
senitence—since Helm already has paid the penalty for each of his prior of-
fenses. But we recognize, of course, that Helm's prior convictions are rel-
evant to the sentencing deecision,
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And a State is justified in punishing a recidivist more se-
verely than it punishes a first offender. Helm's status, how-
ever, cannot be considered in the abstract. His prior of-
fenses, although classified as felonies, were all relatively
minor.2 All were nonviolent and none was a crime against a
person. Indeed, there was no minimum amount in either the
burglary or the false pretenses statutes, see nn. 1 and 2,
supra, and the minimum amount covered by the grand lar-
ceny statute was fairly small, see n. 3, supra.®

Helm's present sentence is life imprisonment without pos-
sibility of parcle.* Barring executive clemency, see infra, at
22-25, Helm will spend the rest of his life in the state peni-
tentiary. This sentence is far more severe than the life sen-
tence we considered in Rummel v. Estelle. Rummel was
likely to have been eligible for parole within 12 years of his
initial confinement,® a fact on which the Court relied heavily.
See 445 U. S., at 280-281. Helm's sentence is the most se-

% Helm, who was 36 years old when he was senteneed, is not a profes-
gional eriminal. The record indicates an addietion to aleohal, and & conse-
guent difficulty in holding a job, His record involves no instance of vio-
lence of any kind. Incarcerating him for life without possibility of parole is
unlikely to advanee the goals of our criminal justice system in any substan-
tial way. Neither Helm nor the State will have an incentive to pursue
clearly needed treatment for his aleohol problem, or any other program of
rehabilitation.

® As guggested at oral argument, the third-degree burglary statute eov-
ered entering & building with the intent to steal a loaf of bread. Tr. of Opal
Arg, 14-16. It appears that the grand larceny statute would have covered
the theft of & chicken.

#Every life sentence in South Dakota is without possibility of parole.
See supra, at 4. We raise no question as ta the general validity of zen-
tences without possibllity of parole. The only issue before us is whether,
in the circumstances of this case and in light of the constitutional principle
of proportionality, the sentence imposed on this petitioner violates the
Eighth Amendment.

“ We note that Rummel was, in fact, released within sight months of the
Court's decision in his caze. See L.A. Times, Nov. 16, 1980, p, 1, col. 3,
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vere punishment that the State could have imposed on any
criminal for any erime. 3ee n. 6, supra. Only capital pun-
ishment, a penalty not authorized in South Dakota when
Helm was sentenced, exceeds it.

We next consider the sentences that could be imposed on
other criminals in the same jurisdiction. When Helm was
sentenced, a South Dakota court was required to impose a
life sentence for murder, S. D. Codified Laws §22-16-12
(1979} {amended 1980}, and was authorized to impose a life
sentence for treason, §22-8-1, first degree manslaughter,
§22-16-15, first degree arson, §22-33-1, and kidnapping,
3. D, Comp., Laws Ann, §22-19-1 (1967 ed., supp. 1978)
{amended 1979). No other erime was punishable so severely
on the first offense. Attempted murder, 3. D. Codified
Laws §22-4-1(5) (1979), placing an explosive device on an
aircraft, §22-14A-5, and first degree rape, §22-22-1
(amended 1980 and 1982), were only Class 2 felonies. Ag-
gravated riot was only a Class 3 felony, §22-10-5. Distri-
bution of heroin, §82242-2 (amended 1982}, 34-20B-13(7)
(1977), and aggravated assault, §22-18-1.1 (amended 1980
and 1981), were only Class 4 felonies.

Helm's habitual offender status complicates our analysis,
but relevant comparisons are still possible. Under §22-7-7,
the penalty for a second or third felony is increased by one
class. Thus a life sentence was mandatory when a second or
third conviction was for treason, first degree manslaughter,
firat degree arson, or kidnapping, and a life sentence would
have been authorized when a second or third conviction was
for such crimes as attempted murder, placing an explosive
device on an aireraft, or first degree rape. Finally, §22-7.8,
under which Helm was sentenced, authorized life imprison-
ment after three prior convietions, regardless of the erimes.

In sum, there were a handful of crimes that were necessar-
ily punished by life imprisonment: murder, and, on a second
or third offense, treason, first degree manslaughter, first de-
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gree arson, and kidnapping. There was a larger group for
which life imprisonment was authorized in the discretion of
the sentencing judge, including: treason, first degree man-
slaughter, first degree arson, and kidnapping; attempted
murder, placing an explosive device on an aircraft, and first
degree rape on a second or third offense; and any felony after
three prior offenses. Finally, there was a large group of
very serious offenses for which life imprisonment was not au-
thorized, including a third offense of heroin dealing or aggra-
vated assault.

Criminals committing any of these offenses ordinarily
would be thought more deserving of punishment than one ut-
tering a “no account” check—even when the bad-check writer
had already committed six minor felonies. Moreover, there
is no indication in the record that any habitual offender other
than Helm has ever been given the maximum sentence on the
basis of comparable crimes. It iz more likely that the pos-
sibility of life imprisonment under § 22-T-8 generally is re-
served for criminals such as fourth-time heroin dealers, while
habitual bad-check writers receive more lenient treatment.®
In any event, Helm has been treated in the same manner as,
or more severely than, criminals who have committed far
more serious crimes.

Finally, we compare the sentences imposed for commission
of the same crime in other jurisdictions. The Court of Ap-
peals found that “Helm could have received a life sentence

®The State contends that § 22-7-8 is more lenient than the Texas habit-
ual offender statute in Rummel, for life imprisonment under §22-7-8 is
diseretionary rather than mandatory. Brief for Petitioner 22, Helm,
however, has challenged only his own sentence. No one suggests that
§ 22-7-8 may not be applied constitutionally to fourth-time heroin dealers
or other viclent criminals. Thus we do not question the legislature’s judg-
ment. Unlike in Bummel, a lesser sentence here could have been entirely
congistent with both the statute and the Eighth Amendment. See Nate,
Dispropartionality in Sentences of Imprisonment, 79 Colum, L. Rev. 1119,
1160 (1979).
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without parole for his offense in only one other state, Ne-
vada,” 684 ¥, 2d, at 586, and we have no reason to doubt this
finding. See Tr. of Oral Arg. 21. At the very least, there-
fore, it is clear that Helm could not have received such a se-
vere sentence in 48 of the 50 States. But even under Ne-
vada law, a life sentence without poseibility of parole is
merely authorized in these circumstances. See Nev. Rew.
Stat. §207.010(2) (1981). We are not advised that any de-
fendant such as Helm, whose prior offenses were so minor,
actually has received the maximum penalty in Nevada.” It
appears that Helm was treated more severely than he would
have been in any other State.

B

The State argues that the present casze iz essentially the
game as Rummel v. Estelle, for the possibility of parole in
that case is matched by the possibility of executive clemency
here. The State reasons that the Governor could commute
Helm's sentence to a term of years. We conclude, however,
that the South Dakota commutation system is fundamentally
different from the parole system that was before us in
Rummel.

As a matter of law, parole and commutation are different
concepts, despite some surface similarities. Parole is a regu-
lar part of the rehabilitative process. Assuming good behav-
ior, it is the normal expectation in the vast majority of cases.

" Under § 207.010(2}, a Nevada court is authorized to impose a sentence
of “imprisonment in the state prison for life with or without possibility of
parcle. If the penalty fixed by the court is life imprisonment with the
poszibility of parole, eligibility for parole begine when a minimum of 10
years has been served." It appesars that most sentences imposed under
§ 207.010(2) permit parcle, even when the prior crimes are far more serious
than Helm's. See, £ g., Rusling v Stgte, 96 Nev. 778, 617 P. 2d 1302
(1980} {possession of a firearm by an ex-felon, two instances of driving an
automobile without the owner's consent, four first degree burglaries, two
sales of marijuana, two sales of a restricted dangerous drug, one sale of
haroin, one escape from state prison, and one second degree burglary).
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The law generally specifies when a prisoner will be eligible to
be considered for parole, and details the standards and proce-
dures applicable at that time. BSee, e. g., Greenholz v. Ne-
braska Penal Inmates, 442 U. 8. 1 (1979) (detailing Ne-
braska parole procedures); Morrissey v. Brewer, 408 U. 5.
471, 477 (1972) (“the practice of releasing prisoners on parole
before the end of their sentences has become an integral part
of the penological system”). Thus it is possible to predict, at
least to some extent, when parole might be granted. Com-
mutation, on the other hand, i3 an ad hoc exercise of execu-
tive clemency. A Governor may commute a sentence at any
time for any reason without reference to any standards.
See, e. g., Connecticut Board of Pardons v. Dumschat, 452
U. 8. 458 (1981).

We explicitly have recognized the distinction between pa-
role and commutation in our prior cases.* Writing on behalf
of the Morrissey Court, for example, CHIEF JUSTICE BUR-
CER contrasted the two possibilities; “Rather than being an
ad hoc exercise of clemency, parole is an established varia-
tion on imprisonment of convicted criminals.” 408 U. 3., at
477. In Dumschat, THE CHIEF JUSTICE similarly explained
that “there is a vast difference between a denial of parole . . .
and a state’s refusal toc commute a lawful sentence.” 452
U. 8., at 466.

The Texas and South Dakota systems in particular are
very different. In Rwmmel, the Court did not rely simply

# In Rumemel itzelf the Court implicitly recognized that the possibility of
eommutation is not equivalent to the possibility of parole. The Court care-
fully “distinguish[ed] Rummel from a person sentenced under a recidivist
statute like [Misa, Code Ann. § 99-19-83 (Supp. 1979)], which provides for
a sentence of life without parole.” 445 U. 8., at 281, But the Mississippi
Constitution empowers the Governor to grant pardons in “all eriminal and
penal cases, excepting those of treazon and impeachment.” Art. 5, §124.
The Mississippi Supreme Court has long recognized that the power to par-
don includes the power to commute a conviet's sentence., 3ee Whittingfon
v. Stevens, 221 Miss, 598, 603-804, 73 So. 2d 137, 138-140 (1954).
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on the existence of some system of parole. Rather it looked
to the provisions of the system presented, including the fact
that Texas had “a relatively liberal policy of granting ‘good
time’ eredits to its prisoners, a policy that historically has al-
lowed a prisoner serving a life sentence to become eligible for
parole in as little as 12 years.” 445 1. 8., at 280, A Texas
prisoner became eligible for parole when his calendar time
served plus “good conduct” time equaled one-third of the
maximum sentence imposed or 20 years, whichever is less.
Tex. Code Crim. Proc. Ann., Art, 42,12, §15(b) (Vernon
1979). An entering prisoner earned 20 days good-time per
30 days served, Brief for Respondent in Rummel, O, T.
1979, No. 786386, p. 16, and this could be increased to 30
days good-time per 30 days served, Tex. Rev. Civ. Stat.
Ann., Art, 6181-1, §§2-3 (Vernon Supp. 19582). Thus
Rummel could have been eligible for parole in as few as 10
years, and could have expected to become eligible, in the nor-
mal course of events, in only 12 years.

In Bouth Dakota commutation is more difficult to obtain
than parole. For example, the board of pardons and paroles
is authorized to make commutation recommendations to the
Governor, see n. 7, supra, but §24-134 provides that “no
recommendation for the commutation of . . . a life sentence,
or for a pardon . . . , shall be made by less than the unani-
mous vote of all members of the board.” In fact, no life sen-
tence has been commuted in over eight years ™ App. 29,

®The most recent commutation of a life sentence in South Dakota oe-
curred in 1875. App. 28. During the eight years since then, over 100 re-
quests for commutation have been denied. See id., at 28-26. Although
22 life sentences were commuted to terms of years between 1964 and 1975,
see id., at 28 but see n. 30, infra, we do not have eomplete figures on the
number of requests that were denied during the same period, We are told
only that at least 35 requests ware denied, See app. 22-86. In any
event, past practice in this respect—particularly the practice of a decade
ago—is not & reliable indicator of future performance when the relevant
deciaion is left to the unfettere:-d diseretion of each Governor. Indeed, the
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while parnle—where authorized—has been granted regularly
during that period, Tr. of Oral Arg. 8-8. Furthermore,
even if Helm's sentence were commuted, he merely would be
eligible to be considered for parole.* Not only is there no
guarantee that he would be paroled, but the South Dakota
parole system is far more stringent than the one before us in
Rummel. Helm would have to serve three-fourths of his re-
vised sentence before he would be eligible for parole,
§24-15-5, and the provision for good-time credits is less gen-
erous, §24-o-1."

The possibility of commutation is nothing more than a hope
for “an ad hoc exercise of clemency.” It is little different
from the possibility of executive clemency that exists in
every case in which a defendant challenges his sentence
under the Eighth Amendment. Recognition of such a bare
possibility would make judicial review under the Eighth
Amendment meaningless.

v

The Constitution requires us to examine Helm's sentence
to determine if it is proportionate to hiz crime. Applying ob-
jeetive criteria, we find that Helm has received the penulti-
mate sentence for relatively minor eriminal conduct. He has
been treated more harshly than other eriminals in the State
who have committed more sericus crimes, He has been

best indication we have of Helm'a chance for commutation is the fact that
hiz request alveady has been denied. [Id., at 26.

*The record indicates that the prisoner whose life sentence was com-
muted in 1975, see n. 29, supra, still has not been paroled. App, 29.

i Assume, for example, that in 1979 the Governor had commuted Helm's
gentence to a term of 40 yeers (his approximate life expectaney). Even if
Helm were a model prisoner, he would not have been eligible for parole
until he had served over 21 years—more than twire the Rumme! mini-
mum. And this comparison is generdus to South Dakota's position. If
Rummel had been sentenced to 40 years rather than life, he could have
been eligible for parole in less than 7 years.
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treated more harshly than he would have been in any other
jurisdiction, with the possible exception of a single State.
We conclude that his sentence is significantly dispropor-
tionate to his crime, and is therefore prohibited by the
Eighth Amendment.* The judgment of the Court of Ap-
peals is accordingly

Affirmed,

= Contrary to the suggestion in the dissent, post, at 2-8, our conclusion
today is not inconsistent with Rummel v. Eatelle. The Rummel Court
recognized—as does the dissent, see posi, at 8, n, 3—that some sentences
of imprisonment are so disproportionste that they violate the Eighth
Amendment. 445 U, 8., at 274, n. 11. [Indeed, Hutto v. Daws, 454
U, 5., at 374, and n. 3, makes clear that Rummel should not be read to
foreclose proportionality review of sentences of imprisonment, Rummel
did reject a proportionality challenge to a particular sentence. But since
the Rummel Court—like the dissent today—offered no standards for
determining when an Eighth Amendment violation has oecurred, it is con-
trolling only in a similar factual situation. Here the facts are clearly
distinguishable. Whereas Rumme! was eligible for a reasonably early pa-
role, Helm, at age 86, was sentenced to life with no possibility of parole.
See supra, at 18-20, and 22-25,
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