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even if permitted to do so, therefore, misses the mark inde-
pendent of its empirical accuracy. Democratic states do not
have the right to force voters to cast ballots but rather are
obliged to enable them to cast their ballot. Granting them the
legal right to vote is the most elementary prerequisite for full
participation and inclusion in a democracy.

2. Disenfranchisement Discriminates Against African-
American Ex-Offenders

The racially-tainted passage of some disenfranchisement
provisions and the disproportionate effect of voting restrictions
on African-Americans exert a negative impact on American so-
ciety. Legislation denying ex-offenders the right to vote has
been part of American law since the founding of this country.
However, the legal situation in the most exclusionary states,
many of which are in the South, is largely a consequence of Re-
construction and the passage of the Fifteenth Amendment
which granted former slaves the right to vote. Upon adoption
of the Reconstruction amendments, Southern states developed
means to disenfranchise blacks without violating the language
of the Fourteenth Amendment and losing their proportionate
representation in Congress. Among other methods of excluding
blacks from the ballot box, such as literacy tests and grandfa-
ther clauses, the Southern states passed legislation barring
those with certain criminal convictions from voting. Such ex-
clusions were constitutionally sanctioned because the Four-
teenth Amendment in Section 2 explicitly permitted the states
to exclude those convicted “for participation in rebellion, or
other crimes” from voting.!?! However, the Southern states
carefully selected the offenses which were to trigger an exclu-
sion and focused on those they believed to be more widely
committed by blacks than whites.!?2 That explains why, for ex-
ample, until 1972 the state of Mississippi did not automatically
exclude convicted rapists from the franchise—rape was consid-
ered a crime committed equally by black and white men.!2

121. U.S. CONST. art. XIV, § 2.

122. The historical information presented here draws heavily on Justice
Rehnquist’s majority opinion in Richardson v. Ramirez, 418 U.S. 24, 41-55
(1974). See also Virginia E. Hench, The Death of Voting Rights: The Legal
Disenfranchisement of Minority Voters, 48 CASE W. RES. L. REV. 727, 738-43
(1998); Shapiro, supra note 7, at 540-43.

123. See Shapiro, supra note 7, at 549.
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Convicted bigamists, however, were automatically excluded be-
cause bigamy was deemed a “black crime.”124

Legal challenges based on the racially-tainted origin of
some disenfranchisement provisions have succeeded. For ex-
ample, in Hunter v. Underwood, the Supreme Court upheld an
equal protection challenge to a provision in the Alabama Con-
stitution which barred certain ex-offenders from the ballot-
box.1% The Court found that Alabama’s constitutional commis-
sion had passed the particular section, which appeared to be
racially neutral on its face, with the intent to discriminate
against African-Americans.!?6 The provision focused on crimes
the constitutional commission considered more likely to be
committed by blacks which therefore would operate to block
more blacks than whites from voting.!?” After Hunter v. Un-
derwood, some states forestalled legal action against their dis-
enfranchisement regime by enlarging, not narrowing or abol-
ishing, their exclusion grounds. Such changes had the perverse
effect of causing more ex-offenders to be denied voting rights.

In light of the high percentage of African-American men
with criminal convictions, exclusionary legislation continues to
deny voting rights to blacks in disproportionate numbers.!28
Therefore, recent attacks on the exclusion of ex-offenders from
the ballot box have centered on the racially discriminatory im-
pact of such legislation.!?® However, courts have not been very
receptive to such challenges, which are being brought either
under the Fourteenth Amendment or the Voting Rights Act of
1965.130 Furthermore, congressional attempts to enact legisla-

124. See, e.g., McLaughlin v. City of Canton, 947 F. Supp. 954, 976-78 (S.D.
Miss. 1995) (undertaking, on the court’s own motion, research into the history
of Mississippi’s disenfranchisement provision).

Immediately after the Civil War and the liberation of slaves, blacks were
probably more likely than whites to engage in bigamy, as legally defined. By
allowing the sale of persons, slavery had severely upset family structures, in-
cluding marriages. Often slaves, whose spouses had been sold, remarried
without obtaining a divorce or confirming the death of their former spouse.
See Katherine Franke, Becoming e Citizen: Reconstruction Era Regulation of
African American Marriages, 11 YALE J.L. & HUMAN. 251, 282-84, 305 (1999).

125. 471 U.8. 222, 233 (1985).

126. See id. at 229-32.

127, Seeid. at 232.

128. See FELLNER & MAUER, supra note 4, at 8-11; Hench, supra note 122,
at 765-68; Harvey, supra note 7, at 1149-59.

129. For litigation strategy involving the Voting Rights Act, see generally
Harvey, supra note 7; Shapiro, supra note 7.

130. See Baker v. Pataki, 85 F.3d 919, 928-32 (2d Cir. 1996).
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tion that counteracts the effects of exclusionary legislation have
also proven unsuccessful. For example, a bill introduced in
Congress in the mid-1990s, which aimed at restoring voting
rights in federal elections to all ex-convicts who have been re-
leased from prison failed.!3! In addition to constitutional con-
cerns about whether a national law can override state voting
requirements, members of Congress might have found it diffi-
cult to vote for such legislation in an era when “toughness on
crime” is being extolled. However, driven by concerns about ra-
cial disparity, in recent months Congress held hearings on a
proposed bill H.R. 906, the Civic Participation and Rehabilita-
tion Act of 1999, which would eliminate disenfranchisement
provisions for federal elections.!32

Despite the vicious impact of the denial of voting rights,
opposition in Congress and the legal profession against such
laws,!33 and the lack of a persuasive justification in their favor,
disenfranchisement provisions have survived so far. However,
because of the impact of disenfranchisement on the political
community and on African-Americans in particular, we must
develop an alternative model that allows us to accommodate
some of the realistic concerns underlying the “purity of the
ballot box” argument with the promise of universal and equal
suffrage.’3 The German legal system presents an alternative
that provides a useful starting point for a comprehensive attack

131. See Voting Rights of Former Offenders Act, H.R. 568, 105th Cong.
(1997); H.R. 3028, 104th Cong. (1996); see also Shapiro, supra note 70, at 60.

132. Civic Participation and Rehabilitation Act of 1999, H.R. 906, 106th
Cong. (1999); see Right of Ex-Prisoners To Vote in Federal Elections: Hearings
on H.R. 906 Before the Subcomm. on the Constitution of the House Comm. on
the Judiciary, 106th Cong. (1999) (testimony of Gillian E. Metzger, staff attor-
ney Brennan Center for Justice at NYU School of Law).

133. See, e.g., AMERICAN BAR ASS'N, STANDARDS FOR CRIMINAL JUSTICE:
LEGAL STATUS OF PRISONERS 145 (1981) (standard 23-8.4); MODEL PENAL
CODE § 306.3(1) (1974); FELLNER & MAUER, supra note 4.

134. Article 25. Every citizen shall have the right and the opportunity,

without any of the distinctions mentioned in article 2 and without
unreasonable restrictions:

(b) To vote... at genuine periodic elections which shall be by

universal and equal suffrage and shall be held by secret ballot,

guaranteeing the free expression of the will of the electors.
International Covenant on Civil and Political Rights (ICCPR), 999 U.N.T.S.
171, 179. The United States ratified the ICCPR on June 8, 1992. See FRANK
NEWMAN & DAVID WEISSBRODT, INTERNATIONAL HUMAN RIGHTS: LAW,
PoLICY, AND PROCESS 41-42 (2d ed. 1996) (outlining the reservations, under-
standings and declarations the U.S. Senate added in consenting to ratification
of the Treaty).
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and sets out a potential framework for a more satisfactory ap-
proach to disenfranchisement. Unlike the modifications pre-
sented in the 1960s, which were based on rehabilitation as the
sole aim, the changes suggested here are grounded in concepts
of retribution and prevention as well as rehabilitation.

ITI. A COMPARATIVE CRITIQUE: OUTDATED,
OUTMODED AND IRRATIONAL

The coverage of offenses, the length of exclusions, and the
rationale provided for them indicate that disenfranchisement
laws in the United States are outdated and unjustified rem-
nants of a bygone era. The comparison and contrast between
the United States and German disenfranchisement provisions
and their alleged purposes are indicative of the way American
society conceives of and treats offenders. At most, the purposes
put forth in the United States to defend the continued existence
of the disenfranchisement of ex-offenders merit a limited exclu-
sion from the ballot box, akin to the German model.

A. THE COVERAGE OF DISENFRANCHISEMENT PROVISIONS AND
THEIR MODE OF IMPOSITION

While German law allows an offender to be deprived of
voting rights only in very limited cases and with explicit judi-
cial justification, American law casts a broad net. The exclu-
sion from voting rights often applies to all those convicted of
felonies, a large category in most states, those guilty of “infa-
mous crimes,” or those convicted of certain enumerated of-
fenses, which also tend to encompass relatively minor offenses
that would not even be categorized as crimes (Verbrechen) in
Germany.

In the United States, the list of offenses that mandate de-
nial of voting rights developed randomly. Some of the crimes
indicate that concerns of the day drove the evolution of the in-
dex. In the congressional debates surrounding ratification of
the Fourteenth Amendment, legislators made reference to the
need for banning pirates from the franchise.!3 Based on his-
torical experience, pirates were perceived as a threat to the ex-
istence of states and their territorial integrity.!*¢ In response

135. See Richardson v. Ramirez, 418 U.S. 43, 46 (1974) (citing Representa-
tive Eckley of Ohio).

136. By the mid-nineteenth century, the European powers united against
privateering and piracy. “The maxim that pirata est hostice humani generis (a
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