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The jurisprudence of this country placing a high value on parenthood
and parental rights is well established. For example, in Skinner v.
Oklahoma,"" the United States Supreme Court emphasized the importance of
procreation, stating that, "[wle are dealing here with legislation which
involves one of the basic civil rights of man," and that "[m]arriage and
procreation are fundamental to the very existence and survival of the race."**®
The Court also discussed the value of parenthood in Meyer v. Nebraska,'*
stating, "[w]ithout doubt, [liberty] denotes not merely freedom from bodily
restraint but also the right ... to marry, establish a home and bring up
children . .. .""*°

147. Skinner v. Oklahoma, 316 U.S. 535 (1942). Defendant was convicted of more than
two felonies and, under the Habitual Criminal Sterilization Act, was ordered to be rendered
sterile. Id. at 537. The Oklahoma Supreme Court affirmed the order that the operation be
performed. Id. Upon being granted certiorari, defendant claimed that the act violated the
Fourteenth Amendment. Id. at 538. The Court held that the Act failed to meet the requirements
of the Equal Protection Clause of the Fourteenth Amendment. Id. The Court found that
defendant was convicted of larceny and that the act treated larceny and embezziement as the
same crime and punishable in the same manner, except for the sterilization provision. Id. at
538-39. The Court noted that where legislation laid an unequal hand on those who had
committed the same quality of offense, the Equal Protection Clause would be impotent if such
conspicuously artificial lines could be drawn. Id. at 541. The crimes of larceny and
embezzlement rated the same terms of fines and imprisonment, but when it came to sterilization,
the pains and penalties of the law were different, which made for invidious discrimination
against groups of individuals and thereby violated the constitutional guaranty of just and equal
laws. Id. at 542. The judgment of the state supreme court affirming the order for sterilization
was reversed. Id. at 543.

148. Id. at 541.

149. Meyer v. Nebraska, 262 U.S. 390 (1923). In Meyer, a teacher sought review of a
judgment from the Nebraska Supreme Court which affirmed a conviction for violating a statute
that prohibited teaching of languages other than English to children who had not passed the
eighth grade. Id. at 396-97. The teacher, while working in a parochial school, was convicted
for teaching the German language to a 10-year old child who had not successfully passed the
eighth grade. Id. The state supreme court held that the statute was a valid exercise of the state’s
police power. Id. at 397. The United States Supreme Court held, on the other hand, that the
liberty guaranteed by the Fourteenth Amendment protected the teacher’s right to teach and the
right of parents to engage the teacher in educating their children. Id. at 399-400. The state
could not, under the guise of exercising its police power, interfere with such guaranteed liberty
interests. Id. at 400. The Court reversed the state supreme court’s judgment, holding that the
Nebraska statute was arbitrary and infringed on the liberty guaranteed under the Fourteenth
Amendment to the United States Constitution. Id. at 403.

150. Id. at 399.
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Two years after Meyer, in Pierce v. Society of Sisters,"" the Court stated,
“The child is not the mere creature of the State; those who nurture him and
direct his destiny have the right, coupled with the high duty, to recognize and
prepare him for additional obligations.""*? Professor Quince Hopkins notes that
"Meyer and Pierce thus arguably stand for the proposition that (biological)
parents’ control over their (biological) children, in many, if not most,
circumstances, is superior to states’ interest in those same children."'> States
recognize that the "job" of parenting is one most effectively done by motivated
individuals, and they are happy to leave the vast majority of decisions regarding
offspring to their parents.

Furthermore, courts have increasingly recognized that parenthood is not
simply a biological function required for propagation of the species. Quoting
Justice Stewart’s dissent in another case, the United States Supreme Court in
Lehr v. Robertson'* confirmed that "[p]arental rights do not spring full blown

151. Pierce v. Soc’y of Sisters, 268 U.S. 510 (1925). Private primary schools filed actions
against public officials, challenging the constitutionality of the Compulsory Education Act (the
Act) under the Fourteenth Amendment and seeking to enjoin its enforcement. Id. at 533. The
Act mandated that all normal children aged eight to sixteen years old attend public school. Id.
at 530-31. Appellees asserted that their enrollments were declining as a result of the Act. Id. at
532. The district court entered an order enjoining appellants from enforcing the Act and
appellants sought review in consolidated appeals. Id. at 534. The Court held that the inevitable
practical result of enforcing the Act was the destruction of appellees’ primary schools and
perhaps all other private primary schools for normal children within the state and that the Act
unreasonably interfered with the liberty of parents and guardians to direct the upbringing and
education of their children. Id. at 534-35. The Court affirmed the order enjoining appellant
public officials from enforcing the Act. Id. at 536.

152. Id. at 535.

153. C. Quince Hopkins, The Supreme Court’s Family Law Doctrine Revisited: Insights
from Social Science on Family Structures and Kinship Change in the United States, 13
CORNELLJ.L. & PuB. POL’Y 431, 455 (2004).

154. Lehr v. Robertson, 463 U.S. 248, 250 (1982) (holding that where a putative father had
not established a substantial relationship with his child, failure to give him notice of the pending
adoption of that child did not violate either his due process or equal protection rights). The
putative father, Lehr, lived with the mother before the birth of a daughter, who was born out of
wedlock. Id. at 252. Lehr failed to enter his name in the State of New York’s "putative father
registry,” which would have triggered notice to him of pending adoption proceedings. Id. at
250-51. The Supreme Court found that he never had any significant custodial, personal, or
financial relationship with the child and that he waited two years to establish a legal tie. Id. at
262. The Court held that the State of New York adequately protected Lehr’s inchoate interest in
establishing a relationship with his daughter through the provision of laws authorizing formal
marriage, through its statutory adoption scheme, and through the putative father registry. Id. at
263-65. Further, it concluded that the Equal Protection Clause did not prevent a state from
according two parents different legal rights where one had a continuous custodial responsibility
for the child, while the other never established a relationship. Id. at 267-68. The Court
affirmed the judgment of the New York Court of Appeals. Id.
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from the biological connection between parent and child. They require
relationships more enduring."'>’

Professor Hopkins describes this stance as "actively delineating who is and
who is not a parent to a child, defined by what that ‘potential’ or theoretical
parent does or does not do and whether that behavior is in accord with the
Court’s definition of what a ‘true’ parent is and does."’® Thus, there is
recognition on the part of the Court that being a parent is more than being a
biological mother or father, and that parenting is a desirable and laudable social
goal. Parents who have made the commitment to carry out those worthwhile
duties should have some avenue of recourse when their opportunity to be a
parent is wrongly taken away. However, by refusing to grant a remedy in that
situation, states are undermining the very process they are trying to encourage.
If parenting is a valuable enterprise, it should be protected under the law.

2. Parental Rights Receive Precedence over the Rights of Minors

A further consideration is that in cases involving tension between the
rights of a child and the rights of a parent, the Court has come down squarely
on the side of the parents."”’ For example, in DeBoer by Darrow v. DeBoer,"
the Supreme Court noted that "[n]either [state] law, nor federal law, authorizes
unrelated persons to retain custody of a child whose natural parents have not

155. Id. at 260.
156. Hopkins, supra note 153, at 458.

157.  See Bruker v. City of New York, 92 F. Supp. 2d 257, 267 (S.D.N.Y. 2000) (noting
that parents have a right to determine their children’s religious upbringing, which remains even
after the children are taken into state custody); Meyer v. Nebraska, 262 U.S. 390, 400 (1923)
(holding that the right to study the German language in a private school was a protected liberty
interest falling within the right of parents to control the upbringing of their children). But see
Whalen v. Allers, 302 F. Supp. 2d 194, 203-04 (S.D.N.Y. 2003) (holding that mature fourteen-
year-old child, who was in temporary custody of county department of social services, had a
First Amendment right to make her own religious commitment, without regard to her mother’s
wishes); Prince v. Mass., 321 U.S. 158, 169-71 (1944) (determining that a child in the custody
of her aunt distributing religious periodicais on the street was not permitted to do so because it
violated a state statute, even though the child did it voluntarily, and even enthusiastically).

158. DeBoer by Darrow v. DeBoer, 509 U.S. 1301 (1993) (denying an application for a
stay of enforcement directing prospective adoptive parents to deliver a child to its natural
parents). The applicants took custody of a baby pending adoption proceedings. Id. at 1302. An
Towa court determined that the parental rights of the child’s biological father had not been
terminated in accordance with state law, and therefore the applicants were not entitled to adopt
the child. Id. The Court held that a Michigan court’s determination that the child’s best
interests would be served by allowing her to remain with the applicants was irrelevant. Id.
Justice Stevens declined to stay the enforcement of an Jowa court order requiring that the child
be returned to her biological father. Id. at 1303.
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been found to be unfit simply because they may be better able to provide for
her future and her education.”"™ Justice Stevens essentially agreed that the best
interests of a child pale in comparison to the right of an individual to be a
parent. The fundamental right of a parent to raise their children can only be
removed in light of a state’s compelling interest in ensuring the children’s
safety.'®

This respect for parental rights as opposed to the rights of minors indicates
that a remedy that focuses on the loss suffered by would-be parents is more in
keeping with judicial precedent. Courts view the rights of minors quite
narrowly. If the true purpose of a remedy is to compensate the parents, then it
makes more sense to base it on the loss suffered by the parents rather than on
the loss their unbomn child has suffered.

3. Children Are Not Chattel—But Their Death Deserves
Compensation, Too

Finally, awarding damages for losses that are plainly nonpecuniary
recognizes the modern trend to view parenthood less as custody of chattel and
more as a rewarding and culturally necessary experience. The "value" of being
a parent and raising a family is not the pecuniary benefit obtained from having
a helping hand around the house. Even in earlier times (or other currently
existing cultures for that matter), where many families engaged in subsistence
farming or similar activities in which having more children meant a reduced
workload for everyone, it is doubtful that parents viewed having children as
primarily an economic investment. "Family issues are at the heart of religious,
political, and philosophical ideologies,"'®" because families are where these
values are created and inculcated in individual members of society. As noted
above, the court in Parvin v. Dean recognized the absurdity of providing

159. Id. at 1302.

160. See, e.g., United States v. Loy, 237 F.3d 251, 269-70 (3d Cir. 2001) (holding that
convicted pedophiles may lose custody of their children or have restrictions placed upon their
parental rights if there is sufficient evidence to support a finding that the children are potentially
in danger from their parents); Croft v. Westmoreland County Children & Youth Servs., 103
F.3d 1123, 1125 (3d Cir. 1997) (noting that the liberty interest in familial integrity does not
include a right to remain free from child abuse investigations).

161. See Maxine Baca Zinn, Feminism and Family Studies for a New Century, 571
ANNALS AM. AcAD. PoL. & Soc. Scl. 42, 52 (2000) (discussing the differing feminist
approaches to families).
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compensation for the loss of unborn chattel in the form of livestock, but not for
the loss of an unborn child."®® This strange result demands a solution.

IV. Loss of Potential Parenthood as a Possible Solution

A father T spoke to who had lost a baby to a doctor’s negligence did not
have suit as an option because he lived in New York, a state that adheres to the
"born-alive" rule."®® But he said that if he had been allowed to sue, he would
have donated any money recovered to a charity for handicapped children.'®* He
agreed that parents in his position need and deserve a remedy.'® But he was in
the best position to acknowledge that the remedy is not about money, it is about
reconciliation and forgiveness.

Rather than trying to force wrongful death statutes to resolve a problem
they were never designed to address, legislators could more effectively deal
with the problem of would-be parents lacking a remedy by creating one that is
tailor-made. Because our understanding of life and parenthood has changed
dramatically since wrongful death statutes were developed, it is simply more
efficient to start from scratch than to systematically eliminate all the old
rationales that common law brings with it—for example, Dietrich’s idea that a
fetus is a part of the mother, indistinguishable and inseparable until birth. 166 A
new legal remedy can take advantage of new medical knowledge rather than be
hampered by it.

A remedy drafted from scratch also has the potential to be logically
coherent with respect to other areas of the law already in place, such as family
law and reproductive rights. As discussed above, modern views of parenthood
have moved away from conceptualizing it as a property right and have
emphasized the necessary socialization function that parenting provides.'®’ If
drafted correctly, a fresh statute can minimize and perhaps even resolve
conflicts with other areas of the law, thus increasing the coherence of legal
theory and terminology.

To that end, I propose Loss of Potential Parenthood as a remedy, which
would give aggrieved parents a right of action, separate and distinct from either

162. Parvin v. Dean, 7 S.W.3d 264, 275-76 (Tex. Ct. App. 1999); supra note 100 and
accompanying text.

163. Interview with Ira Schacter, in New York City, N.Y. (Oct. 28, 2004).

164. Id.

165. Id.

166. Dietrich v. Inhabitants of Northampton, 138 Mass. 14, 17 (1884).

167. Supra Part [IL.D.
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wrongful death claims or infliction of emotional distress claims. Identification
of the concrete requirements of the statute is a prerequisite to a discussion of
the benefits of this remedy. At a minimum, the statute must identify who is
eligible to bring an action, on what grounds recovery is based, and any possible
limits to recovery.

A. Model Statute for Potential Parenthood

ACTIONS FOR LOSS OF POTENTIAL PARENTHOOD'®
§ 1. For the purposes of this subsection, potential parents of a deceased
fetus may maintain an action under this section.

1. "Potential parent” means a person who, under the laws of this state,
would have been entitled to raise the deceased child and intended to do so.
Adoptive parents may satisfy this requirement if they can sufficiently
establish that the adoption would have been completed. The term does not
include a biological parent who intended to give the child up for adoption
at birth or to otherwise not have actively participated in a parental role.
Nor does the term apply to a biological parent of a fetus who was legally
aborted.

2. Potential parents bringing a claim under this section must be able to
establish by a preponderance of the evidence that the fetus would likely
have been born alive had it not been for the wrongful act or neglect of
another.

3. When the death of a fetus is caused by the wrongful act or neglect of
another, the potential parents may each maintain an action for damages
against the person who caused the death, or if the wrongdoer is deceased,
against his personal representatives, whether the wrongdoer died before or
after the death of the fetus he injured. If any other person is responsible for
the wrongful act or neglect, or if the wrongdoer is employed by another
person who is responsible for his conduct, the action may be maintained
against that other person, or if he is deceased against his personal
representatives. Loss is measured from the time the initial injury is
sustained.

4. The potential parents may prove their respective damages in the action
brought pursuant to subsection 3, and the court or jury may award each
person pecuniary damages for his grief or sorrow; mental anguish; loss of
expectation of companionship and comfort; any special damages, such as
medical expenses which the potential parent incurred or sustained before

168. To be included in personal injury provisions of civil law code.
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the death of the fetus, and funeral expenses. The damages recoverable by
the potential parent do not include damages for pain, suffering, or
disfigurement of the decedent.

5. The court or jury may reduce the amount of pecuniary damages for
which the person responsible for a wrongful or neglectful act resulting in
loss of potential parenthood is liable if, with the consent of the potential
parents, the wrongdoer undertakes to perform some acceptablie form of
apology, including but not limited to a formal statement, or a service
performed, on behalf of, or for the benefit of, the potential parent.

B. Discussion of Provisions in the Model Statute

Of necessity, the statute requires a definition of the term "potential
parents.” A potential parent should be a person who expected to be a true
parent in the sense that he or she intended to raise the child. Therefore, parents
who were planning to give the baby up for adoption should not be allowed to
recover. Such individuals are outside the intended scope of the statute, which
seeks to compensate parents who are grieving for the loss of the expected
companionship and rewards of raising a child. Individuals not intending to
raise the child essentially would be receiving a windfall if they were allowed to
recover for damages they never actually suffered. Under a similar rationale,
individuals who intended to adopt the child at birth should be compensated
because their expectations are the same as biological potential parents.

The process of identification would do well to borrow from the "pre-
conception intent test” used by California courts to determine which parents
will receive legal recognition in surrogacy disputes.169 In those cases, courts
look to "the preconception intention of the parties, as manifested in the
surrogacy contract, to determine which woman’s parental status {will] receive
recognition.”'”® In the case of a planned adoption, there likely will be a clear
writing establishing the intent of the parties. This inquiry will be more difficult
in cases where the intent of one of the biological parents is in dispute because
no writing is necessary to establish parental rights in that case. In those
instances, the court will have to look to the specific underlying facts to

169. See Johnson v. Calvert, 851 P.2d 776, 782 (Cal. 1993) (involving a custody dispute
between the gestational surrogate mother and the genetic mother and father, and holding that the
pre-conception intentions of the parties determine parental rights).

170. See Ryiah Lilith, The G.L.F.T. of Two Biological and Legal Mothers, 9 AM. U.J.
GENDER SoC. PoL’Y & L. 207, 219 (2001) (discussing the construction and application of one of
various tests for determining which parents will receive legal recognition in surrogacy disputes).
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determine whether the claimants evidenced intent to be active parents, but there
is likely to be a presumption of such intent when the parents are biological.

Subsection 1 also prohibits fathers from suing mothers who have legally
procured an abortion, either with or without their consent, or the physicians of
such women. This provision is common in state fetal homicide statutes and itis
designed to prevent abuse of the statute by using it to punish legal and
constitutionally protected actions.'”’ If the state is concerned that a father’s
rights are infringed when a mother obtains an abortion, then abortion disclosure
requirements are a more appropriate remedy than a civil suit.'”?

Subsection 2 of the statute limits recovery to those cases where parenthood
becomes relatively certain. This limitation is essentially a proxy for the
causation requirement and serves two purposes. First, it will help eliminate
frivolous claims by preventing recovery in cases in which the probability of a
successful completion of pregnancy is very low, so that the tortfeasor is not
unfairly held responsible for ending a pregnancy that was uncertain anyway.
Specifically, if the pregnancy was already particularly new or risky, or if the
mother had a history of spontaneous miscarriage, it does not make sense to hold
the tortfeasor liable since the lost expectation the statute seeks to compensate
will be difficult to establish. Additionally, this requirement will increase the
likelihood that the potential parents had truly developed an expectation of
parenthood so that compensation for a subsequent loss is more accurate.
Arguably, a parent who is only three weeks pregnant has lower expectations

171. See, e.g., MINN. STAT. ANN. § 609.266(b) (West 2003) (excluding prosecution of "the
pregnant woman"); CAL. PENAL CODE § 187(b)(3) (West 2005) (providing that the statute
should not apply if "[t]he act was solicited, aided, abetted, or consented to by the mother of the
fetus"); VA. CODE ANN. § 18.2-32.2 (2004) (providing that killing a fetus is only homicide when
committed by "[a]ny person who unlawfully, willfully, deliberately and maliciously kills the
fetus of another").

172.  An example of this type of legislation was the subject of litigation in Planned
Parenthood v. Casey, 505 U.S. 833 (1992). The contested provision in Casey was the
Pennsylvania Abortion Control Act of 1982, § 3209, codified at 18 PA. CONS. STAT. ANN.
§ 3201 (West 2000). It provided that:

[Elxcept in cases of medical emergency, that no physician shall perform an
abortion on a married woman without receiving a signed statement from the wormnan
that she has notified her spouse that she is about to undergo an abortion. The
woman has the option of providing an alternative signed statement certifying that
her husband is not the man who impregnated her; that her husband could not be
located; that the pregnancy is the result of spousal sexual assault which she has
reported; or that the woman believes that notifying her husband will cause him or
someone else to inflict bodily injury upon her. A physician who performs an
abortion on a married woman without receiving the appropriate signed statement
will have his or her license revoked, and is liable to the husband for damages.

Casey, 505 U.S. at 887-88.
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than a parent who is eight months pregnant. Upon wrongful termination of the
pregnancy, the loss suffered by the eight-month-expectant parent is
correspondingly greater.

The statute does not specify how the probability of a successful
completion of pregnancy is to be analyzed. Although viability of the fetus is an
obvious guideline, it poses the same problems with arbitrariness as occur when
it is used to determine when wrongful death statutes may be applied.'”” But
determining when someone is a potential parent is a very different question
from determining when a fetus becomes a person. Medical data could be used
to predict when a "potential parent” statistically becomes a likely parent.
Viability should certainly be a consideration, but need not be the only factor in
determining when a pregnancy is likely to be successful. The determination is
best left up to courts that are in a position to develop a test designed to reflect
the fact-specific nature of the inquiry.

A more difficult question concerns what the standard of care should be for
establishing liability under loss of potential parenthood. There is no specific
mens rea requirement because intentional killing of a fetus already has a
remedy in most states under fetal homicide statutes.'”

Strict liability, which imposes liability without fault, is clearly too high.'”®
Applying strict liability is only appropriate if we presume that compensation of
the injured parents is desirable, regardless of the deterrent effect of liability.176
However, the purpose of this Note is not to argue for a change in the underlying
policy of tort law, but to propose a solution that works within the existing
framework. Our tort law system is one of corrective justice and social utility,
with very few exceptions.'”” Under these policies, it would only make sense to
impose strict liability if any conduct which resulted in the death of a fetus was
inherently and inappropriately risky (ultrahazardous activity), or if that conduct
could be deterred in a way that did not result in an unreasonable burden to the
acting party or to society at large (cost-benefit analysis)."”® To a certain extent,

173. See KEETON ET AL., supra note 137, at 369.

174.  Supra notes 115-16 and accompanying text.

175. See DOBBS, supra note 39, at 15 (noting that strict liability may go beyond the
principle of corrective justice by imposing liability for conduct that was not wrong but still
resulted in harm).

176. Seeid. at 15 n.8 (noting the argument "that if anyone, wrongdoer or not, compensates
the plaintiff, corrective justice has been done").

177. See id. at 18 (noting that "judges feel heavily committed to a system of corrective
justice"); see also id. at 3 (noting that the two best known instances of common law strict
liability are "cases in which the defendant engages in some abnormally dangerous activity and
those in which the defendant manufactures a defective product”).

178. Id. at 17.
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the reduction of risk will already be incorporated in whatever legal
consequences accompany the act which injures or affects the mother. That is to
say, if vehicular manslaughter carries a negligence standard, a driver is not
likely to be any more careful if the person he hits with his car is pregnant. Our
tort system has already determined that a negligence standard is appropriate for
regulating everyday activities.'”

Therefore, one potential solution is that because the injury must be a result
of some prohibited activity, the same standard of care should apply to loss of
potential parenthood as to the underlying act. For example, if a doctor commits
professional negligence while delivering a baby, an act resulting in a
miscarriage, the standard of care required to avoid a loss of potential
parenthood claim is the same as that required to avoid a malpractice claim. In
practice, however, this solution may lead to inconsistent outcomes. There is
potential confusion for a variety of circumstances under this standard:
(1) where the underlying wrongful act occurs in a different jurisdiction than the
time of loss of potential parenthood (death of the fetus); (2) where more than
one underlying prohibited act is involved, with varying standards of care; and
(3) the potential that differently situated defendants may be subject to similar
standards of care in a way that violates common sense. A hypothetical example
of this varying standard of care possibility might involve a doctor who is aware
that he is dealing with a pregnant individual, and is thus on notice regarding a
potential loss of parenthood situation. He could nevertheless be subject to a
higher standard of care—for example, a standard of gross negligence in the
case of malpractice—than the average person driving down the street who is
subject to a plain negligence standard and is on no particular notice. This result
seems unfair and illogical.

The first two concerns are easily resolved. The specification in subsection
3 that loss of potential parenthood is measured from the time the injury is
sustained eliminates the jurisdictional problem. Similarly, a rule that the lower
standard of care is to be applied in an incident involving multiple wrongful acts
would resolve the second problem. However, the concern that individuals
might be subject to liability for a standard of care that does not fit the
circumstances is not so easily resolved.

Alternatively, requiring a criminal negligence standard would set the bar
too high for most claimants to meet.'*® The goal is to facilitate recovery for

179. See id. at 30 (arguing that "traditional tort rules governing conduct to a large extent
reflect social values and norms already in existence in the culture"); see also id. at 52 (noting
that conduct that imposes only a moderate risk of harm to others, for example, everyday
activities like driving a car, "is clearly at most only negligent conduct”).

180. Id. at 5 (noting that "the most fundamental basis for criminal liability is intent, often
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wronged individuals in these instances, not to make it more difficult.
Therefore, a better solution is perhaps to retain negligence, the standard used
for wrongful death. Speiser describes that standard as follows: "[I]f one sought
to be held liable for wrongful death is not personally guilty of negligence or
other actionable wrongdoing, and is not vicariously liable for the asserted
negligence of another, there is no liability for wrongful death.""® This provides
a relatively clear-cut rule, ensuring consistency in application. Therefore,
subsection 3 implements an ordinary negligence standard.

Subsection 3 also includes a provision for vicarious liability. Vicarious
liability is standard in wrongful death actions as well. It is designed to identify
all legally responsible parties and also makes it more likely that the victim can
obtain relief, as vicariously liable employers are probably "deep pockets,"
covered by insurance.

Subsection 4 addresses the grounds upon which a loss of potential
parenthood claim may be brought. Because it is not a derivative action, there is
no need to provide compensation for any suffering or loss to the fetus. Rather,
the focus is upon the loss suffered by the potential parents. The challenge is to
accurately describe what injury the compensation is remedying. The emotional
anguish is presumably the motivating factor behind the suit, and is proper. The
loss suffered by the parents could also be described as the loss of the
expectation they had concerning the rewards and benefits of becoming parents.
Additionally, medical expenses incurred during or as a result of the death of the
fetus, and resulting funeral costs, are one of the clear pecuniary losses suffered
by potential parents and should be compensated. Finally, punitive damages
allow for adjustment in the case of particularly egregious behavior. Such
damages should only be granted in extraordinary circumstances because as
soon as wrongful conduct crosses the line to intentional conduct, the wrongdoer
will likely be subject to state fetal homicide statutes.'?

Finally, subsection 5 proposes an alternative or supplement to monetary
damages, which are the obvious form of remedy that should be available under
this type of action. Certainly, under an economic tort theory, monetary
damages are necessary as a deterrent.'® However, one premise of the proposal

very specific intent"”). Proving intent to cause harm is a substantial burden upon the plaintiffs.
Additionally, neither wrongful death actions nor the proposed loss of potential parenthood claim
are designed to deal with intentional harm which is already dealt with in criminal actions like
homicide and fetal homicide.

181. SPEISER ET AL., supra note 44, § 2:1.

182. See, e.g., supra note 115 and accompanying text (discussing California’s fetal
homicide statute and noting that many states have enacted similar laws).

183. See DOBBS, supra note 39, at 20 (describing a line of economic and public policy
thinking which defines economics broadly to include a consideration of all human wants and
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that alternative remedies may be more effective is that the motivation of
aggrieved parents is not monetary. A great deal of modern research indicates
that, in fact, people seeking legal redress are actually seeking apologies and
acknowledgement of wrongdoing.'® Parties who receive acknowledgement
that they have been wronged are equally or more satisfied than ones receiving a
monetary award but receive no such acknowledgement.'®> Increasing use of
apologies in the legal context, including the adoption by several states of
statutes which prevent them from being admissible in court as evidence of
liability, supports this idea.'®® Under this theory, subsection 5 allows for a
reduction of monetary damages with the consent of the parents, if the tortfeasor
agrees to carry out some other form of restitution. That restitution might take
the form of community service, including work with a particular charity, or
something more straightforward, like a public apology and a letter
acknowledging wrongdoing and remorse. In addition to higher satisfaction
with the legal process, a benefit of this approach may be to lower the overall
cost of the suit to all parties.

C. Provisions Omitted from the Model Statute

This model statute makes no exemptions for certain classes of tortfeasors.
This is in contrast to the exemption in the Texas amended statute for
physicians, discussed in Part IL.C."®" The Texas amendment is notable because
it bars health providers from liability, even though that class of individuals is

desires, and arguing that risky actions should be deterred by not permitting such actors to
externalize their costs).
184. See, e.g., Jennifer K. Robbennolt, Apologies and Legal Settlement: An Empirical
Examination, 102 MICH. L. REV. 460, 463-65 (2003) (describing survey research suggesting
that "claimants desire apologies and that some would not have filed suit had an apology been
proffered”).
185. See id. at 464 (documenting anecdotal evidence of the value of an apology).
Robbennoit notes:
[Anecdotal evidence includes] settlement negotiations coming to a standstill over
the issue of apology even after agreement on an appropriate damage amount has
been reached, of plaintiffs who would have preferred an apology as part of a
settlement, and of occasions on which a failure to apologize promoted litigation by
adding insult to injury.

Id.

186. See id. at 470 (citing as examples CAL. EvID. CODE § 1160 (West Supp. 1995), CoLo.
REV. STAT. § 13-25-135 (2003), FLA. STAT. ch. 90.4026 (2003), Mass. GEN. LAws ch. 233,
§ 23D (2002), TEX. C1v. PRAC. & REM. CODE ANN. § 18.061 (Vernon 2004), and WASH. REV.
CoDE § 5.66.010(1) (2002)).

187.  Supra notes 8687 and accompanying text.
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the most likely to be on notice that their actions could have consequences for a
fetus, and is also most likely to be in a position to avoid being held liable for
negligent actions. Supporters of the bill argue that it "would close a gap in
current law by allowing criminal and civil penalties for a third party who
wrongfully injured or killed an unborn child against the wishes of the mother
through actions such as murder, assault, or drunk driving."188 The history
explains the exception for healthcare providers saying: "The bill’s specific,
clear exceptions for lawful medical procedures performed with a woman’s
consent would protect healthcare providers from frivolous lawsuits." However,
it doesn’t distinguish lawful medical procedures performed with a woman’s
consent from the same procedures performed negligently. The Fort Worth
court failed to note any possible argument that a patient cannot consent to a
negligently performed procedure, and thus might still have an action against a
physician for a procedure to which she agreed. The exception for healthcare
providers states: "The bill’s specific, clear exceptions for lawful medical
procedures performed with a woman’s consent would protect healthcare
providers from frivolous lawsuits."'®*® However, the bill fails to distinguish
lawful medical procedures performed with a woman’s consent from the same
procedures performed negligently. In upholding Wirty until the 2003
amendment took effect, the Fort Worth court did not discuss any possible
argument that a patient cannot consent to a negligently performed procedure,
and thus might still have an action against a physician for a procedure to which
she agreed. It seems unlikely that frivolous lawsuits would in fact abound
without such an exception. Additionally, the grief suffered by would-be
parents who lose a fetus through the negligence of a doctor is no different from
that occurring as a result of the actions of a stranger. Therefore, the model
statute does not include an exception for medical providers.

Wrongful death statutes generally include provisions that prohibit
proceeds of a judgment for damages awarded from being applied to the debts of
the deceased party.'® The reasoning behind these provisions is that the statute
creates a new cause of action and vests it in the survivors.””' The wrongful
death recovery does not go to the deceased’s estate and therefore is not subject

188. Texas Bill Analysis, S.B. 319, 78th Leg., Reg. Sess., at 3 (Tex. 2003), available at
http://www.capitol.state.tx.ushrofr/hrofr.htm.

189. Id at5.

190. See, e.g., NEV.REV. STAT. ANN. § 41.085(4) (West 2003) (providing, "[t]he proceeds
of any judgment for damages awarded under this subsection are not liable for any debt of the
decedent”).

191. DOBBS, supra note 39, at 804.
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to the deceased’s creditors.'”* That reasoning simply does not apply to Loss of
Potential Parenthood where parents are being compensated for their own losses,
and the deceased will not have any creditors.

D. Loss of Potential Parenthood Avoids the Problems of Wrongful Death

A key question is whether the proposed remedy provides results valuable
enough to justify creating yet another legal form of action. This remedy
certainly goes beyond the scope of traditional tort claims whose goal is simply
to make the plaintiff whole again."”® Loss of Potential Parenthood makes no
such claim; it eliminates entirely the pretense that money can mend a parent’s
heart. Rather, it aims to serve various goals like reconciliation and forgiveness.

The primary benefit of Loss of Potential Parenthood is that it avoids all
mention of the status of the decedent, so no conflict with the definition of legal
personhood in other areas of the law occurs. Additionally, Loss of Potential
Parenthood is more consistent with the modern view of parenthood and parental
rights, particularly with respect to the rights of minors. As the case law
surveyed in Part IILLD makes clear, parental rights reign supreme.’” By
recognizing and protecting those rights, the logical dissonance between what
the law is doing (compensating parents for their loss) and the method it is using
(allowing recovery by a deceased fetus) is reduced. However, implementing
this new remedy may have additional benefits.

First, it would provide a measure of deterrence, although this might be
negligible in cases except for those where the mother was noticeably pregnant.
Second, it would actively reconcile the purpose of the suit with the stated aim
of the remedy. Conceptually, it is a much prettier solution than the semantics
dance where:

what is denied under the name of mental anguish or sentiment may, as a
practical matter, be permitted under the name of lost services or lost
companionship, and, as elsewhere in the law of damages, the denial of
damages for emotional injuries really appears only to mean that such
dama%ass may be recovered, as long as they are not awarded in exorbitant
sums.

192. Id.

193. Id. at 17 (noting that "[clompensation of injured persons is one of the generally
accepted aims of tort law").

194. Supra notes 140-62 and accompanying text.
195. DoBBs, supra note 39, at 561.
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To a certain degree, parents who bring suit are seeking punishment of the
wrongdoer, a purpose best left to criminal law, not tort law. However, the suit
also provides a certain degree of psychological comfort, regardless of the
monetary recovery—in the form of legal recognition that the parents have
suffered a terrible loss. And that leads to a final possible benefit: reducing the
overall amount of tort claims.

There is consistent uproar over the state of tort law in this country due to
exorbitant recoveries by plaintiffs."*® Even though some commentators argue
that such claims are overblown, a reduction in the size of civil awards would
likely please the majority of the public.'”’ By severing the emotional damages
from the monetary, perhaps it will be clearer what is being asked of courts.
Although it is difficult to put a monetary value on someone’s grief, statutory
guidelines can more reasonably impose recovery caps when a proposed
pecuniary evaluation based on purely speculative future income is unhooked
from the analysis. When it is clear that only emotional distress is being
compensated, a limitation on the monetary award seems more reasonable. The
effectiveness of recognition of loss is a tool of jurisprudence that is being
increasingly recognized.'®® Perhaps the best way to reform the tort system is to
make it work for a legitimate purpose other than monetary compensation.
Making an individual whole does not always lie solely in economics. Loss of
Potential Parenthood and its provisions for alternative compensation is an
application of that truism.

E. Possible Drawbacks and Their Rebuttals

Of course, no solution is perfect. There are several possible drawbacks to
the proposed remedy. Likely arguments against implementation of Loss of
Potential Parenthood closely mirror those that argue against applying wrongful
death statutes to fetuses. Concerns that this tort would expose people to
criminal prosecutions even if they did not know that a woman was pregnant are
red herrings. If a drunk driver hits a car and kills the driver along with two

196. See, e.g., Geoff Boehm, Debunking Medical Malpractice Myths: Unraveling the
False Premises Behind "Tort Reform,” 5 YALE J. HEALTH PoL’Y L. & ETHICS 357, 357-61
(2005) (noting that tort reform lobbyists promote a view that "the civil justice system is ‘out of
control’ and needs to be scaled back").

197.  See, e.g., Victor E. Schwartz & Leah Lorber, Judicial Nullification of Civil Justice
Reform Violates Our Fundamental Form of Government, 46 BOSTON B. J. 26, 27 (2002) (noting
that many states have passed tort reform laws over the last twenty years with the support of the
public).

198. Supra notes 184-86 and accompanying text.
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children in the back seat, the driver can be held criminally liable for the death
of all the passengers, including the children, whether or not the driver knew the
children were in the car.'” Under Loss of Potential Parenthood, the death of an
unborn child would not subject a tortfeasor to liability any more unfair or
unexpected than that imposed for the death of born children in the back seat.
Prosecutions under the law would have to meet all current requirements for
culpable states.

An additional argument that might be applied against the proposal is that it
would make the already serious tort-reform crisis worse by exposing doctors to
increased liability for medical malpractice suits. It could result in higher
malpractice insurance rates for doctors and in doctors restricting or limiting the
medical procedures they were willing to perform on pregnant women. For
example, a doctor could refuse to operate on a pregnant woman in a coma if the
fetus would have to be lost to save the woman’s life. This could increase the
costs of an already overburdened health care system and could result in less
access for women to obstetricians and gynecologists. However, physicians
would not be required to implement any higher standard of care than they
currently do. Rather, their actions simply would not be exempt because they
involved an unborn child. The costs to physicians might be higher, but it is
unlikely to impact the overall health system significantly.

Some opponents might argue that loss of parenthood would unwisely
create a new cause of action for civil lawsuits and could lead to increases in
frivolous litigation and to criminal penalties in inappropriate situations. For
example, a pregnant woman walking on a sidewalk who tripped, fell, and later
miscarried could sue because of the uneven sidewalk, or a woman who
miscarried after being struck from behind in an automobile collision could
bring a lawsuit. The bill also would raise questions about whether people who
destroyed frozen embryos would face criminal or civil penalties. However,
these issues could be addressed through legislation by providing baseline
requirements for establishing causation and successful completion of
pregnancy.

Additional potential pitfalls that might be encountered in implementing
the new remedy are common to all new legislation, including a lack of
jurisprudence resulting in some uncertainty in the law in the near future.

199. See MODEL PENAL CODE §§ 2.02(2)(c), 210.1, 210.2(1)(b) (1985) (dividing the mens
rea for reckless murder into four parts: that the offender have (1) consciously disregarded, (2) a
substantial, and (3) unjustifiable risk to human life, (4) under circumstances manifesting an
extreme indifference to human life). Under this standard, an offender must have consciously
disregarded the risk that their actions posed to human life generally, but they need not have had
knowledge that their actions would affect any specific party.
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Concerns about the potential for frivolous or abusive suits always exist when a
new cause of action arises. However, the flexible common law system
followed by our courts is ideally suited to dealing with these concerns. These
concerns are simply not serious enough to justify denying deserving parties a
legal remedy for wrongs they have suffered.

V. Conclusion

Parents who have suffered the loss of a fetus clearly deserve a remedy.
But wrongful death is not it. Loss of Potential Parenthood provides a remedy,
as well as a solution to the problems associated with wrongful death statutes as
applied to fetuses. A completely coherent legal system is perhaps unattainable,
but consistency should still be an aspiration of lawmakers and Loss of Potential
Parenthood is a step in that direction.



