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contrac·t �<�·�:�:�.�:�~�.� :, ,,. ).;::'Y· ... 
January 5 I 1972 whereby Absolom agreed to,' sell·· to �'�l�3�e�e�t�l�e�b�r�o�~�1�{ �1 �'�,�.�~�.�(�t�;�;�)�i�,�:�'�t�'�.�<�:� 
Beetlebrow agreed to_ buy from Absolom 'a certain, parcel �.�~�f�.� ,lai:id, I J: .. 

was then zoned commercial. , >:.The specific 'intent of Beetle"'.' : ,·: .. ·/i;: .. 
which ·was known to Absolom,''-'was to. erect'a storage plan.t on· '.:·}:''·. 

parcel of Iahd once the sale had been consummated. :The,;_S,aies , .. :'.ii{L 
did not have any specific provision .. Jn _regard to zoning; �/�'�~�<�; �1 �: �1�1 �"� 

' closing date for the �t�r�a�n�s�a�c�;�:�t�i�o�~� was :set for April 1, �~�9�J�2�/�'�:�:�\�(�t �1�;�f�r�'�:�\ �1 �.�+�,�'�!� 
and on February 15, 1972, the city council· rezoned the subJect �-�~�·�; �1�;�i�_�1�;�, �1 �:�;�1�'�·�,�- •· 

·. parcel of land from commercial to residential, which action �p�r�~�~�,�1�:�.�,�:�;�~�<�.�'�/�>� .. 
eluded the erection of the storage plant as intended by �B�e�e�t�l�e�:�-�:�:�:�:

�1

�~�)�:�\�f�i�;�i� :1 •. 

brow. As the closing date drew near, 'Beetle brow made . i, t ,known, to . ·:; ;. 
Absolom that he did not intend to go through with 'the purchase pe- ·,,:. 
cause the parcel of land could no longer be used �a�s�'�·�i�n�t�e�n�d�e�d�~�t�\�1�l�~�{�:�P�!�1�.�/�J�.� 
April 1, 1972,-Absolom tendered a .deed to Beetlebrow/,Wh(), 'in ';'.Hff:}1tit''t,\,/''.,1 

• 

. turn, refused to pay Absolom the agreed purchase price., . , .There".".J.s(1t\'',: ... 
'after I Absolom 'filed suit _in the . Court' of ,Law and Chanc'ery f �o�r�,�:�'�t�h�~� ,.-:,:_·, : 

·.;City of Norfolk seeking specific performance by .Beetleb]:'OW .01: .. �,�~�~�.�)� ?-)': 

�s�a�l�e�s�-�~�~�~�~�~�~�~�~�~�~�~�1�~�~�·�~�~� �~�~�~�(�·� 
·.··::\(After hearing the evidence .. set ,.forth .. �a�b�o�v�~�,�:�:�< �1�}�:�~ �1�.�1�;�~�:�f�.�~�~�/�:�:�l�)�i�;�;�.� ;;;;.:::.; 

· �,�x�1�;�;�'�!�1�.�:�.�'�~�, �1�0�1�'�1�.�;�~�1�0�~�0�~�~�.�~�~�1�1�;�W�~�i�'�1�~�~�,�·�~�i�i�~�l�~�l�~�I�i�t�i�.�?� · '"';ir �i�~�f�~�m�~�~�~�.�f� t,ijf ff �~�!�:�~�;� .. �;�~�J�!�l�t�f�.�'�.�.�t�t�1�~�i�'�.� �.�,�,�~�~�~�~�~�~�1� .. 1·; .. i::··.t.l.·,':·

1
.: 

.· · o �~�·� :/\ '.Aaam's · i»urchasea · �~�·�·�'�i�{�o�!�r�i�~�'�v�£�r�o�m�'�'�o�u�a�i�i�f�y�"�'�J�l�i�o�m�~�s�·�;�n�;�·�:�r�n�t�i�~�;�~�·�,�;�'�:�t�.�l�n�a�e�r�:�· �1�1 �;�\�·�:�;�.�.�~�.�-�.�;�;�\�:� ..• · 

· which prohibited Adams·_ from 'taking water. from.' the 'grouncti'n ';\'i"' 
manner but was silent as to how'Adams was to obtain �w�a�t�e�r�'�~�·�}�f�i�i�~�W�:�,�,�(�:�"�.�·�.�·� 
home was supplied by water' from\a'plant'of,,Quality Homes;.{":r'nc:,·;·.,\;. 
after Adams and Quality Homes �;�·�'�'�.�~�n�c� :; ;had �.�:�.�-�f�'�d�,�i�s�P�,�~�,�t�e� . concerning_::.}!f:·:,:, 

�~�a�~�e�r� for Adams' residence and Quality �H�o�m�e�s�,�:�. "�:�;�I�.�~�9�.�~�'�,�:�:�.�'�~�t�h�r�e�a�t�e�~�e�d� ,t:o.;(;;'<lf:':',J 
�c�u�~� off. the water supply, Adams filed �a�·�~�~�~�t� .'1n ;·;eq':1i'f7}' �~� �s�~�~�~�i�n�g� �~�!�1�.�j�\�;�;�;�\�}�:�h�(�.�'�.�i�'� 
inJunction to prevent Quality Homes,' Inc.'t\from, ¢101ng so, '.!:',\Upon a,,i,i·)i/\/ 

. hearing ore tenus, Adams testified that incident :to''.'.entering intd''}fi.)·.:: 

... the c01;tract �o�~� sale and deed. with �·�g�~�a�l�i� �t�y�.�:�i�~�o�m�e�s�'�;�' �1�0�1 �I�n�C�,�p�~�u�,�,�a�·�~�,�<�:�l�u�l�y�·� �:�.�f�o �1 �.�{�:�i�.�'�f�~�~�t�i�:�Y�J�i�,�·�,�:�f� 
authorized off19er of Quality Homes ,:.,:\Incdt\to.ld �.�~�d�a�m�s� �,�t�h�~�t� �f�o�r�,�.�,�~� �;�.�1�r�~�0�:�?�1�:�·�i�'�.�c�>� 
$200 11connection fee", water would be'·supplied 'by ,'.Quality Homes, �'�~�~�r�·� . l;,yr;-1.1 
�I�n�c�~�"�~�'�.� from an' external.' source to �'�A�d�a�m�s�·�~�·�·�:�<�'� On .the other ,t,tand �l�r�e�p�r�e�~�~� . )1/;:/;(;:,: 

.•.. sentatives ·of Quality Homes 1 .·Inc. }'· 1:'f:estified ·.· that,''i11'Jt
1

ddi tioh,,.tc) 
1

:;' 

�1

�·�:�:�~�,�·�i�;�;�f�:� 
:.;;;the .$200 connection fee, �'�t�h�e�r�e�'�·�w�e�r�~� additiondl �·�:�~�e�e�s�'�"�c�i�l�'�g�r�e�e�d�,�'�!�u�p�o�n�;�'�U�t� 
; all of �w�h�i�c�~� were incorporated i:t; a,'written. �~�~�:�)�l�'�i�t�r�a�,�c�f�t� �,�'�,�~�.�t�:�i�a�t�.�:�"�7�~�.�~�(�'�a�:�t�;�'�.�;�i�;�1�i�f� 

·•· .. ••tendered to . Adams who refused to·· exe.cute 'the ·contract,' whereupon ; �~�.�:�.�\�,� -·<<·''": 
1L''Quality Homes, �I�n�c�~�,� threatened to terminate'l'its 'supply of,,water �'�F�)�i�i�i�~�f�i�1�'�.�}�:�:�.�~�:�;�,�;� 

�~�'�$�1�,�~�;�'�f�£�~�*�i�~�t�~�i�~�f� �~�~�~�:�~�~�~�J�:�t�:�~�:�~�~�:�~�~�~�:�~�~�~�t�t�~�i�~�#�f�~�:�:�c�~�~�i�:�:�:�;�~�!�i�J�~�'�'�'�~�·�;�,�'�'�'� �·�·�~�~�j�~�:�;�i� 
{,Quality Homes, I,nc., was required :to,,,furnish, �~�d�a�m�s� i.,a_ �r�e�a�s�?�r�i�a�J�?�.�l�.�~�:�\�·�~� �'�.�~�J�{�>�f� 

()f .·water,·: �~�n�d�,� ,the chancellor ,put �A�d�a�m�,�~�,� ytpon .terzns . to, �,�,�.�E�!�~�E�3�;�'�.�"�.�s� x!t\'J: 
water service' contract whereby Adams was required .to ·· a · �.�:�z�:�·�/�~�;�,�:� 

· · ·· · �J�!�;�l�~�,�; �1�1 �. "�.�·�.�;�~�.�1�. "�.�!�.�r� .. l.l.l.l.·.'.·.·.·.'
0!11 · · ·· • · ·· · · ·· ··· · · • �:�i�1�t�~� 
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SECOND DAY 

VIRGINIA BOARD OF BAR EXAMINERS 
Richmondf Virginia - December 11-12, 1972 

SECTION FOUR 

1. Lawyer represented Plaintiff and Barrister represented 
Defendant in the trial of a personal injury action arising from 
Plaintiff's fall in Defendant's grocery store. At the beginning 
of the trial, on motion of both counsel, the witnesses were ex
cluded from the courtroom except when.testifying. During the 
trial, witness Whitley, an employee of Defendant, testified that 
he had swept the floor fifteen minutes before Plaintiff's fall and 
that it was clean. Witness Yeardley testified that he saw an 
empty bottle which was on the floor and, about ten minutes before 
Plaintiff's fall, saw another customer kick it partly under the 
counter in the area where Plaintiff fell. 

- .-
During a recess, Lawyer approached Whij:ley, knowing that 

Whitley l;lad been subpoenaed by the defendant and not by the ·plain
tiff, and asked him, "Did you ever see any empty bottle near the 
counter where Plaintiff fell?" And Whitley answered, "I don't 
remember seeing one." Barrister learned of this conversation and 
complained to the court, charging that Lawyer was guilty of im
proper conduct by (a) _t_alking to a witness who was subpoenaed 
by the defendant and (b) talking to a witness about matters oc
curring in the courtroom when the witnesses had been excluded so 
that they could not hear each other's testimony. 

Is Barrister correct in his charge as 
D to (a) or (b)? 
D\.,~ n · · . 

- 2 .~~b and.' David rented ~ 'room in Hom Is Boarding House' as 
joint tenants. Both Bob and David had their own keys to the room 
and freely came and went. Bob approached his old friend Jack and· 
informed him that David often left his wallet unattended on the 
<lresser in their room in Mom's Boarding House. Jack agreed with 
Bob that he, Jack, would steal David's wallet at the first oppor
tunity. That night Bob and Jack met in Mom's lobby and went to 
the room of Bob and David. Bob opened the door to his and David's 
room with his key, and they went in and found David's wallet on 
the dresser. Jack took the wallet, which contained $40, and left 
the room and the next day divided its contents with Bob. 

... Jack was later __ arrested and charged with, burglary. 
the trial of the case, the prosecution proved the above 
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at the proper time requested the court to instruct the jury on 
the offense of burglary. Counsel for Jack objected and stated 
that as a matter of law Jack could not be found guilty of burglary. 

_ Should the court sustain or overrule Jack's 
/\ b' t'· ? U~ 0 JeC 10n. . .. · , 

~ • ..,-t< ---~~fendant was indicted and tried in the Circuit Court 
of Southampton County, Virginia, for the crime of arson. The 
evidence presented by the Commonwealth showed that the defendant 
resi~d with his family in Southampton County in a building which 
cd"so contained a re.staurant owned and operated by his wife' that 
between 1:00 and 2:00 a.m. on June 1, 1972, the defendant and a 
friend of his, Jones, were seated on a bench outside of the build
ing; that the defendant retired to his home, and a half hour later, 
Jones heard the sound of breaking glass. and then obse1.-ved smoke 
and fire pouring out from a window of the defendant's residence; .. 
that the fire department was called and they found the defendant 
on the roof of the building, and the clothes he wore, consisting 
of underwear and trousers, had been singed; that the fire chief 
found a partially filled can of gasoline on a stairway inside the 
residence: that he asked the defendant about his knowledge regard
ing the fire, and the defendant stated he was asleep in bed,· but 
evidence revealed that his bed had not been disturbed that night 
and that the fire had evidently originated in the living room por
tion of the building; that there was evidence that the creditors 
of the defendant's wife were pressing for payment of several. 
claims which they had against the restaurant; that there was a 
chattel mortgage on the household furniture to secure a $1,000 
debt; and that the defendant within the'· past year had purch,ased 
fire insurance on the building and contents. · 

f\t the c~nclu;ion o~ the .. eviaence, the defendant moved 
to strike the Commonwealth's evidence on the ground that the same 
was not sufficient to submit to the jury the question of whether 
he was guilty of the cr.ime o~ . : · . 

How should the Court rule on this motion? .. 
4. During the summer of 1972, an European variety of 

aphids found their way into Virginia. According to the best scien
tific reports, it has been discovered that the aphids live in and 
upon two types of trees, arborvitae, an evergreen, and peach trees. 
While one part of the aphid's life cycle requires the :insect to 
liv.e in the arborvitae evergreens, without harm to the tree, the 
next part of the cycle in the peach tree causes the tree to die or 
become greatly weakened. The General Assembly of Virginia enacted 
a statute requiring the State Entomologist, upon finding aphid 

':.,', 
''f:,, 
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infestation in arborvitae trees, to destroy the trees, after giv
ing notice to their owner. Calvin Greenthumb has a well main
tained ornamental grove of arborvitae trees in an area occupied by 
a number of large and successfully operated peach orchards. Com
plying with the-statute, and after examination of the trees, the 
proper state official notified Greenthumb that the grove of arbor
vitae would have to be cut. Greenthumb inquires of you as to 
(a) whether he can successfully attack the validity of the Vir
ginia statute providing for the cutting of the trees, and (b}, if 
the trees are cut, whether he may demand and receive from the State 
damages by virtue of the diminution in the market value of his 
property by reason of the cutting of the arborvitae trees. 

What would you advise on each inquiry? 

5. Bulldog Heavy Equipment Corporation, a Virginia Corpora-
tion, issued all of its authorized capital common stock. Two years 
later that corporation purchased 1,000 of those shares and held the 
stock as treasury shares. The articles of incorporation were 
silent as to the preemptive rights of stockholders of the corpora
tion. One year after the acquisition of the treasury shares.the 
board of directors of the corporation, needing more capital, de
cided to sell the treasury shares. Although there were ten stock
holders of the corporation, the corporation offered to sell all of 
the treasury shares to William Richman, a stockholder, at par value~ 
John Investor, the owner of 100 shares of the common stock of.the 
corporation, has learned of the offer of the corporation to sell 
all of its treasury shares to Richman. Neither Richman nor Inves
tor is an. officer or director of the corporation. Investor, desir
ing to acquire additional shares in the corporation, consults you 
and inquires whether he has the right to demand that the corpora-· 
tion afford him the right to purchase a proportionate number of 
shares of the treasury stock. · · ·. '· . 

What would. you advise?· .... 

. J. ' ' ,'I If' ,' '. ' !',',' 

6. Bernard Buckram, of Fair'i:ax County, Virginia, owned 
operated certain tractors and trailers in the conduct of his truck
ing business, which was engaged entirely in interstate commerce. 
Buckram organized a Delaware corporation, bearing the name Speedy 
Transport Corporation (Speedy), to which he transferred the title 
to the tractors he operated so they could be licensed in Delaware· 
and exempt from Virginia's higher license fees by virtue of a 
reciprocity agreement between Virginia and Delaware. Buckram ! ;< 
owned all the stock of the corporation and the directors consisted 
of himself, his wife, and his daughter. Buckram was President 
and his wife was Secretary_ and Treasurer. The tractors 
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operated primarily out of the terminal in Fairfax County, Virginia, 
where they were housed when not on the road. The only assets of 
the corporation were the tractors which had been transferred to it 
by Buckram. -In a proceeding properly instituted and conducted 
against Buckram,- the Commonwealth of Virginia asserted that Vir
ginia license fees must be paid on the tractors titled in the name 
of Speedy. The Commonwealth asserted that Speedy was merely a 
creature or instrumentality of Buckram solely for the purpose of 
avoiding the higher Virginia tax. Buckram contended that Speedy 
was a distinct and separate corporate entity, that it owned the 
tractors as property in Delawarer and that he should not have to 
pay the Virginia tax. · 

May the Commonwealth of Virginia prevail? 

,• '' 

. ' 
''.', : \ (, l ,. 

7. Wilbur Wolverton purchased a new "Blue Goose" snowmobile 
from Hylton Donner and Lamar Lumberton, who operated a partnership 
known as "Outdoor Recreational Sales." In payment of the purchase 
price, Wolverton delivered to the partnership a check for the pur
chase price payable "to the order of Hylton Donner or Lamar Lumber
ton. i• Shortly after the sale to Wolverton the partners had a fall
ing out and Lumberton took possession of all of the day's receipts, 
including the check from Wolverton. _Lumberton then presented the 
check for payment to the bank which carried the partnership ac
count. The check bore only the endorsement of Lumberton. 

May the bank rightfully pay the check? 

8. Albert Bigdome executed a negotiable note, in the amount 
of $10,500, payable in sixty days from its date of execution, May 
12, 1972, at Farmers Bank of Cross Junction, Virginiao The note 
was made payable to bearer. 

On September 15, 1972, Paul ciifford, a person.who was 
known by the teller.at Farmers Bank to have had "trouble with the 
law ,· 11 presented Bigdome' s note and demanded paym<:>nt •.. Immediately, 
the Vice President of the Bank tele-phoned Bigdome's office to in-: 
quire whether payment should be made to Clifford. The personal 
secretary to Bigdome stated that Bigdome was in Europe and could 
not be reached, that she was not aware of any irregularities in the' 
dealings between Clifford and Bigdome, and that she could be of no 
help to the Bank in determining whether the Bank may pay the note 
and charge Bigdome's account without incurring liability on the 
part of the Bank. ' · 

. . 

Clifford is still waiting in the Bank's lobby,· ~nd the. 
Vice President telephones_you, the Bank's attorney, and inquires· 

'j 

' 
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whether it must pay the note and charge Bigdome's account with the 
payment. 

What would you advise? 
,- ,.·' 

9~ 9. Dr. Rice Pumpkin was su,~~ ' in the Circuit court of Henry 
County, Virginia, by Turnip Squash to recover damages for alleged 
acts of malpractice, and at the trial of the action the plaintiff 
recovered damages in the sum of $100,000. Dr. Pumpkin carried a 
liability insurance policy- with the Doctors and P.hysicians Insur-· 
ance Corporation. ·The maximum coverage for injury to one person 
was $50,000. The. ·insurance company paid $50,000 on the judgment 
obtained by Squash. Dr. Pumpkin paid the additional $ 50, 000. , · ' · 
Shortly thereafter, Dr. Pumpkin sued the insurance company to re
c~ver $5~000. The mot~on for judgment charged that Squash and · 
his attot·t1ey, befo_re trial, had offered to settle Squash' s case 
for $45/0.00, but that the insurance company, upon receiving the 
offer, negligently failed to settle. ·The acts of negligence . 
charged to the insurance company were set out ~in the motion for 
judgment. Doctors· and Physicians Insurance Co;:_porati"On demurred 
to the motion for judgment. . . . . ... .·.. . " 

,,·,.·.: .. ··.·· :~ 
How should the Court rule? -

'(' 

',. 
''1' 

10. Sam Smith was advised by his doctor on June l, 1968, 
that he was suffering from a cancerous condition and that he ·could 
reasonably expect to die-within six months to one year because of 
such condition. In an effort to avoid death taxes, Smith promptly 
made a gift to his daught~r, Sally, of 2,000 shares of common 
capital stock of IBM. . .... , ,·. · · 

Smith commenced taking.special treatment for his cancer
ous condition and within a year of the time of his doctor's dis
closure of the condition, Smith had miraculously recovered and was 
in good and sound health. This state of physical condition con• . 
tinued until May 1, 1972, at which time Smith was killed in an 
automobile accident. · · ' · 

In the m~antime his da~ghter, Sally, graduated from 
college on June 1, 1970, and he gave her a graduation gift of an 
additional 100. shares of the common capital stock of IBM. 

. . . - ' ' . 
As attorney for the Executor of Smith's estate,· you 

are asked to advise the Executor (a) whether the June 1, 1968, -· 
gift by Smith should be reported in the federal estate tax return 
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as a gift having been made in contemplation of death,-and {b) 
whether the June 1, 1970, gift to Smith's daughter should be in
cluded in the federal estate tax return for Smith's estate as a 
gift having Qeen made in contemplation of death. 

What would you advise as to both inquiries? 

,) 

, ··.·) 

.,.· 


