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detention. 100  The immigration reform bill passed by the House of
Representatives in 2005 would have required preventive detention, pending
removal proceedings, for anyone attempting an illegal entry into the United
States' 01 or any member of a "criminal street gang."10 2

A second controversial practice has been the growing use of indefinite
detention. The problem is serious. What should the United States government
do if a noncitizen has been ordered removed, but the country of origin refuses
to readmit the person and the U.S. government believes that the person would
either abscond or endanger public safety if released? On the one hand, should
the person be held in captivity indefinitely, perhaps for life, when he or she
either has never been convicted of a crime or has fully served any criminal
sentence? On the other hand, should the government be forced to release a
noncitizen whom it regards as either dangerous or a flight risk, simply because
no other country will take the person?

Even before September 11, 2001, the United States was beginning to
choose the former option with greater and greater frequency.'0 3 As of February
2001, the former INS was detaining approximately 3000 noncitizens for
indefinite durations. 1 4 In June of that year, the Supreme Court in Zadvydas v.
Davis °5 interpreted the relevant statutory provision as forbidding detention ofdeportable10 6 noncitizens once there is no longer a "significant likelihood of

100. See Uniting and Strengthening America by Providing Appropriate Tools Required to
Intercept and Obstruct Terrorism Act of 2001, §§ 411-12 Pub. L. No. 107-56, 115 Stat. 272,
345-52 (codified at 8 U.S.C. §§ 1182, 1189, 1226(a)) (providing terrorism-related definitions
and mandating detention for suspected terrorists).

101. See H.R. 4437, 109th Cong. § 401 (as passed by House, Dec. 16, 2005) (mandating
detention for noncitizens apprehended at U.S. ports of entry or along the international land and
maritime border of the United States but providing an exception for noncitizens paroled into the
United States for "urgent humanitarian reasons or significant public benefit").

102. See id. § 608(d) (mandating detention of criminal street gang members).
103. There are, of course, modified versions of these options. The government can, and

does, make use of supervised release, often after periodic review to assess the levels of risk
involved. See, e.g., 8 C.F.R. § 241.13(h) (2006) (providing for conditional release and
supervision).

104. See Supreme Court Hears Arguments in Indefinite Detention Cases, 78 INTERPRETER
RELEASES 397, 397 (2001) (noting that the Supreme Court's consideration of two cases
involving indefinite detention in February 2001 "will affect the estimated 3,000 persons
currently subject to indefinite detention").

105. See Zadvydas v. Davis, 533 U.S. 678,697 (2001) ("We cannot find here ... any clear
indication of congressional intent to grant the Attorney General the power to hold indefinitely in
confinement an alien ordered removed.").

106. For the Court's extension of this holding to inadmissible noncitizens, see Clark v.
Martinez, 543 U.S. 371, 378 (2005).
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removal in the reasonably foreseeable future."'107 The court mentioned casually
terrorism or other special circumstances" might present a different case.108

After the events of September 11, the government seized on that dictum,
declaring that not only terrorism, but also "highly contagious disease that is a
threat to public safety," "serious adverse foreign policy consequences," and
classification as "specially dangerous" because of commission of a crime of
violence or a behavioral disorder would justify indefinite detention, even after
removal is no longer reasonably foreseeable. 109 The government also began to
impose release conditions that it knew the person would be unable to meet (for
example, imposing a high bond amount) and taking back into custody
individuals alleged to have violated their conditions of release." 0

Detention of noncitizens on national security grounds has become a
broader part of the counter-terrorism strategy in the post-September 11 era. In
the USA PATRIOT Act, Congress authorized the Attorney General to "certify"
any noncitizen whom there were reasonable grounds to believe was either
inadmissible or deportable on certain national security grounds."'1 Upon such a
certification, detention pending removal proceedings was to be mandatory, and
even indefinite detention was explicitly approved as long as the case was
reviewed every six months. 112 As others have noted, that procedure has never
been invoked; the government has circumvented the few limitations built into
the USA PATRIOT Act by claiming the inherent authority to detain
indefinitely in connection with its ordinary powers in removal proceedings." 13

107. Zadvyas, 533 U.S. at 701. The Court found the statute capable of alternative
interpretations and chose the one it did in order to avoid serious constitutional problems. See
id. at 690-99 (noting that "[a] statute permitting indefinite detention of an alien would raise a
serious constitutional problem" and thus "interpreting the statute to avoid a serious
constitutional threat").

108. See id. at 696 (noting that the Court was not "consider[ing] terrorism or other special
circumstances where special arguments might be made for forms of preventive detention").

109. See 8 C.F.R. § 241.14(b)-(d), (f) (2006) (providing conditions that may be invoked to
"continue detention," despite the absence of a "significant likelihood that the alien will be
removed in the reasonably foreseeable future").

110. See Thomas Hutchins, Detention of Aliens: An Overview of Current Law,
IMMIGRATION BRIEFINGS, Apr. 2003, at 1, 10 (arguing that one mechanism used by the
Department of Homeland Security to "skirt" limits on the detention of noncitizens is the
imposition of"conditions of release which the alien cannot meet in the first place, such as a high
bond").

111. See Uniting and Strengthening America by Providing Appropriate Tools Required to
Intercept and Obstruct Terrorism Act of 2001 § 412, 8 U.S.C. 1226a(a)(3) (providing the
circumstances for certification of foreign terrorist suspects by the Attorney General).

112. 8 U.S.C. §§ 1226a(a)(I)-(3), (6)-(7) (requiring the Attorney General to detain
certified noncitizens and review certification every six months).

113. See, e.g., LEGOMSKY, supra note 52, at 844-54 (noting that "[a]s of March 26,2003,
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All this is in addition to the controversial long-term detention of suspected Al
Qaeda and Taliban combatants at the Guantanamo Naval Base." 4

Finally, the government in recent years has made widespread use of
detention in the context of asylum. Generally, the government has the same
statutory discretion to detain asylum seekers during removal proceedings as it
does to detain any other noncitizens in those proceedings. In addition,
however, both Congress and the executive branch in recent years have
mandated detention in certain specific asylum contexts.

One such context is "expedited removal," a special accelerated procedure
applicable to certain noncitizens upon their arrival in the United States (or, in
some limited instances, even in the interior)." 5 When expedited removal
applies, detention is mandated until an asylum seeker passes "a final
determination of credible fear of persecution."" 6

A second context relates to Haitian boat people who arrive on U.S. shores
and apply for asylum. In In re D-J-,1 7 the Attorney General ruled that for
national security reasons all Haitians who arrive in the United States by boat
must be detained throughout their removal proceedings. 1 8 He reasoned that the
release of Haitians, even on bond, would encourage other Haitians to attempt
the voyage and that the Coast Guard would then have to interdict more vessels,
thus diverting resources that could be devoted to countering terrorism. 19

A third, also recent but short-lived, asylum detention program similarly
invoked national security. This one, announced by Homeland Security

the [USA PATRIOT Act] certification provision had yet to be invoked"); Margaret H. Taylor,
Dangerous by Decree: Detention Without Bond in Immigration Proceedings, 50 LOYOLA L.
REv. 149, 149-50 (2004) (stating that the PATRIOT Act provision "was not used in the post-
9/11 detention effort" and that authorities instead have "relied on the detention authority in the
existing immigration statute"); see also David Cole, In Aid of Removal: Due Process Limits on
Immigration Detention, 51 EMORY L.J. 1003, 1003-08 (2002) (describing the government's
campaigns against noncitizens as one "in which the government has aggressively used
immigration authority to implement a broad strategy of preventive detention").

114. See Rasul v. Bush, 542 U.S. 466, 470 (2004) (recognizing the right of foreign
nationals detained abroad and held at Guantanamo Bay Naval Base to seek habeas corpus).

115. See 8 U.S.C. § 1225(b)(1) (2000) (authorizing expedited removal).
116. Id. § 1225(b)(1)(B)(iii)(IV).
117. In re D-J-, 23 I. & N. Dec. 572 (2003).
118. See id. at 579 ("I conclude that releasing respondent, or similarly situated

undocumented seagoing migrants, on bond would give rise to adverse consequences for national
security and sound immigration policy.").

119. See id. (stating that the release of the respondent, a Haitian, "would come to the
attention of others in Haiti and encourage future surges in illegal migration by sea," and that
"surges in such illegal migration by sea injure national security by diverting valuable Coast
Guard and DOD resources from counterterrorism and homeland security responsibilities").



64 WASH. & LEE L. REV 469 (2007)

Secretary Tom Ridge in March 2003, was dubbed "Operation Liberty Shield."
It listed 34 countries thought to harbor terrorists and required that any national
of a listed country be detained if he or she applied for asylum at a U.S. port of
entry and lacked proper entry documents. 120 Amidst a loud uproar, the policy
was quietly shelved after one month. 121

The large-scale detention of asylum seekers is especially striking in light
of generally prevailing international norms. It is widely recognized that asylum
seekers not only frequently, but typically, arrive without entry documents; even
if receiving countries were commonly willing to grant refugees advance
permission to resettle, the chaos and urgency of the refugees' departures seldom
permit advance applications. 22  For that and other reasons, the sorts of
categorical asylum detention practices catalogued in this section-and
particularly those that apply selectively to Haitians or to nationals of other
selected countries-are most likely incompatible with U.S. treaty obligations.123

2. Plea-Bargaining

Criminal-style plea bargaining has seeped into at least two areas of
immigration law. One of them stems from a series of steps taken by Congress
to admit to the United States, at least for temporary stays, certain noncitizens
likely to cooperate with the government in the criminal prosecutions of others.

120. See DHS to Detain Asylum Seekers Under "Operation Liberty Shield," REFUGEE

REPORTS (U.S. Comm. for Refugees and Immigrants, Washington D.C.), Mar./Apr. 2003, at 5-6
(describing "Operation Liberty Shield" and the earlier policy regarding asylum seekers).

121. See DAVID COLE, ENEMY ALIENS: DOUBLE STANDARDS AND CONSTITUTIONAL

FREEDOMS IN THE WAR ON TERRORISM 50-51 (2003) (recounting the announcement and
subsequent termination of "Operation Liberty Shield").

122. See, e.g., Tanya Weinberg, Asylum Seekers Face U.S. Charges: Prosecutors Say
Dozens Entered Country Illegally, SUN-SENTINEL (Ft. Lauderdale), Apr. 16,2003, at B I (noting
that refugees frequently flee without sufficient time to obtain proper documentation).

123. See, e.g., United Nations High Commissioner for Refugees [UNHCR], Revised
Guidelines on Applicable Criteria and Standards Relating to the Detention ofAsylum-Seekers,

1-3 (Feb. 1999), available at http://www.unchr.org/protect/PROTECTION/3bdO36a74.pdf
(arguing that asylum-seekers should be detained only when it is necessary and stating that "the
use of detention is, in many instances, contrary to the norms and principles of international
law"); Letter from Guenet Guebre-Christos, Regional Representative, United Nations High
Commissioner for Refugees [UNHCR], to Rebecca Sharpless, Attorney, Florida Immigrant
Advocacy Center (Apr. 15, 2002), reprinted in 79 INTERPRETER RELEASES 620 app. at 630-51
("In cases in which asylum seekers arrive with false or no documents, detention is justified only
when there is an intention to mislead or a refusal to cooperate with the authorities."); Michele R.
Pistone, Justice Delayed is Justice Denied: A Proposalfor Ending the Unnecessary Detention
of Asylum-Seekers, 12 HARV. HUM. RTS. J. 197, 237 (1999) (noting that treaty obligations
require protection to "genuine asylum seekers").
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Beginning in 1994,124 Congress enacted such provisions to encourage
assistance in the prosecution of criminal and terrorist organizations, human
traffickers, and domestic abusers. 125 As Nora Demleitner has observed, these
provisions have given rise to a kind of plea bargaining. Police and prosecutors
grant permission to remain at least temporarily in the United States rather than
initiate removal proceedings, in exchange for the willingness of a minor player
to cooperate in securing the convictions of those who played more major
roles. 126

Asylum is the other area of immigration law that has recently begun to
import criminal-style plea bargaining. To receive asylum, one must meet the
definition of "refugee" and receive the favorable exercise of discretion. 127 If
asylum is granted, the person may eventually adjust to permanent resident
status, 128 and his or her family members may be admitted as well. 129 A lesser,
non-discretionary remedy known as "withholding of removal" protects the
person against removal to the country of persecution but makes no provision for
admitting either the applicant or his or her family members to the United
States. 3 0

Practitioners now report a growing practice among some immigration
judges to offer applicants withholding of removal in exchange for withdrawing
their applications for asylum. Those kinds of plea-bargaining offers can cause
anguish. By accepting the offer, the applicant avoids being returned to his or
her persecutors but does not receive permission to remain in the United States
or to reunite with his or her spouse or minor children. If the applicant declines
the offer, he or she runs the risk of receiving no protection at all and being
returned to the country of persecution.

124. See Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322,
§ 130003(a), 108 Stat. 1796, 2024 (codified at 8 U.S.C. § 1107(a) (2000)) (establishing a new
classification for individuals with information related to a criminal investigation or law
enforcement activities).

125. See 8 U.S.C. § 1 01 (a)(1 5)(S)-(U) (2000) (describing certain classes ofnonimmigrants).
126. See Demleitner, supra note 1, at 1078-83 (describing the various methods through

which law enforcement can promise permission to stay in the United States in exchange for
cooperation). She proceeds to identify some of the unintended adverse consequences of these
and related discretionary inducements. Id. at 1084-93.

127. See 8 U.S.C. §§ 1101(a)(42), 1158(b) (2000) (defining the term "refugee" and
describing the required conditions for granting asylum).

128. See id. § 1159 (2000) (describing the requirements and procedures for the adjustment
of status from refugee to immigrant).

129. See id. § 1158(b)(3) (2000) (describing the treatment of spouse and children of a
person who is granted asylum).

130. See id. § 1231 (b)(3) (2000) (restricting the removal of a noncitizen to a country where
his or her life or freedom would be threatened).
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E. Using the Same Players

Increasingly, many of the government personnel who implement the
criminal justice system are simultaneously charged with enforcing the nation's
system of immigration control. This section offers two examples-state or
local enforcement officials and sentencing judges in criminal cases.

1. State and Local Criminal Enforcement Officials

Historically, while the federal government has long recognized the
authority of state police to arrest individuals for federal crimes, state officials
were assumed to have no "inherent" authority to arrest individuals solely on
suspicion of civil immigration violations.' 31 That position, confirmed by the
Justice Department's Office of Legal Counsel in a formal memorandum as
recently as 1996,132 has now changed. Shortly after the issuance of the 1996
memorandum, Congress enacted IIRIRA, three provisions of which specifically
encouraged the use of state and local criminal enforcement machinery to bolster
the INS civil immigration enforcement efforts. One provision authorized the
Attorney General to enter into collaborative agreements with state and local law
enforcement agencies; the state and local police would investigate, apprehend,
and detain noncitizens suspected of being deportable, and the federal
government would provide the necessary training.133  Another provision
authorized the Attorney General to dispense with the training in the case of a
"mass influx" that "presents urgent circumstances requiring an immediate
Federal response."1 34 Still another provision prohibited states from restricting

131. See Kanstroom, Criminalizing the Undocumented, supra note 1, at 664 (noting that
until recently state law enforcement officials lacked authority to arrest or detain noncitizens
solely for the purposes of civil immigration proceedings); Miller, Citizenship and Severity,
supra note 1, at 637-38 (noting that state and local law enforcement officers were authorized to
enforce the criminal provisions of the Immigration and Naturalization Act).

132. See Miller, Citizenship and Severity, supra note 1, at 638 (noting that a formal
Department of Justice memorandum in 1996 concluded that "[s]tate police lack recognized legal
authority to arrest or detain aliens solely for purposes of civil immigration proceedings as
opposed to criminal prosecution").

133. See IIRIRA § 133; 8 U.S.C. § 1357(g) (describing how state officers and employees
can perform immigration officer functions).

134. See id. § 372(3); 8 U.S.C. § 1103(a)(10) (allowing the Attorney General to authorize
state and local law enforcement officers to exercise immigration powers in case of circumstances
requiring an immediate federal response).
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the exchange of information with the INS about an individual's immigration
status.

135

Since 1996, that trend has gathered steam. In 2002, the Attorney General,
renouncing the 1996 Justice Department memorandum, concluded that state
and local criminal enforcement officials have the inherent authority to arrest
those individuals whom they believe to be deportable; no affirmative federal
authorization is necessary.136 The immigration reform bill passed in 2005 by
the House of Representatives would have gone further. While Attorney
General Ashcroft's proclamation of inherent state and local authority spoke
only to the power to arrest deportable noncitizens, the House bill would have
recognized an inherent authority of state and local law enforcement officers to
"investigate, identify, apprehend, arrest, detain, or transfer to Federal custody"
any noncitizens they encounter "in the course of carrying out routine duties."1 37

The same bill would have authorized DHS to develop training manuals
and courses for state and local police engaged in immigration apprehensions 138

but cautioned that nothing in the bill itself "or any other provision of law" was
to be construed as making such training a prerequisite to state or local
immigration enforcement assistance in the normal course of the officers'
duties.' 39 The bill would also have authorized grants to state and local law
enforcement agencies that assist in immigration enforcement 140 and would have
cut off federal funds to any state or political subdivision that prohibits law
enforcement agencies from cooperating with federal immigration officials.' 4

1

135. See id. § 642; 8 U.S.C. § 1357(g) (2000) (prohibiting state governments from
restricting information from any government official or entity to the Immigration and
Naturalization Service regarding the immigration status of any individual).

136. Kris W. Kobach, The Quintessential Force Multiplier: The Inherent Authority of
Local Police to Make Immigration Arrests, 69 ALB. L. REv. 179, 181-82 (2005) (describing
Attorney General Ashcroft's conclusion that states have the inherent authority to arrest
noncitizens who are suspected of being deportable).

137. H.R. 4437, 109th Cong. § 220 (1st Sess. 2005).
138. See id. § 221(a) (requiring the Secretary of Homeland Security to establish a training

manual and a pocket guide for state or local law enforcement personnel for the purpose of
immigration enforcement).

139. See id. § 221(e)(3) ("Nothing in this Act or any other provision of law shall be
construed as making any immigration-related training a requirement for, or prerequisite to, any
State or local law enforcement officer to assist in the enforcement of Federal immigration
laws.").

140. See id. § 222 ("[T]he Secretary of Homeland Security shall make grants to States and
political subdivisions of States for procurement of equipment, technology, facilities, and other
products that facilitate and are directly related to investigating, apprehending, arresting,
detaining, or transporting immigration law violators.").

141. See id. § 225(a) ("[A] State (or political subdivision of a State) that... prohibits law
enforcement officers of the State, or of a political subdivision ... ,from assisting or cooperating
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The constitutional and policy arguments for and against enlisting state and
local police to help enforce the immigration laws are thoughtfully expressed in
other writings. 42 The point here is simply to highlight one example of the
trend toward using the same players to enforce the criminal laws and the civil
deportation laws.

2. Federal Sentencing Judges

One other set of actors in the criminal justice system has been enlisted into
the immigration enforcement cause-federal sentencing judges. At one time,
sentencing judges in both federal and state criminal cases had the discretion to
issue binding "judicial recommendations against deportation" (JRADs) in
certain criminal cases.1 43 The Immigration Act of 1990 repealed JRADs.'44

Today, therefore, sentencing judges have no power to prohibit deportation.
In 1994, however, Congress gave federal judges the power to order

deportation during the sentencing phase of a criminal proceeding, provided the
particular crime fit within certain of the crime-related deportation grounds. 145

In 1996, Congress extended this power to all cases in which the crime fit within
any of the crime-related deportation grounds. 146  As would be true in a
traditional administrative deportation or removal proceeding, the judge holds a
mini-hearing to decide whether the person fits within the charged deportation
ground and, if so, whether the defendant is eligible for, and deserving of, any
form of statutory discretionary relief.'47 The power to decide the deportation

with Federal immigration law enforcement... shall not receive any of the funds that would
otherwise be allocated to the State under Section 241 (i) of the Immigration and Nationality
Act.").

142. Compare Kobach, supra note 136 (arguing in favor, former chief advisor to former
Attorney General Ashcroft), with Kanstroom, Criminalizing the Undocumented, supra note 1, at
663-69 (arguing against). For some thoughtful parallels to federal-state cooperation in drug
enforcement, see generally Kathleen F. Brickey, Criminal Mischief: The Federalization of
American Criminal Law, 46 HAsTINGs L.J. 1135(1995).

143. See 8 U.S.C. § 1251 (b)(2) (1990) (allowing a federal districtjudge to recommend that
a particular criminal conviction not be the basis for deportation).

144. See Pub. L. No. 101-649, § 505, 104 Stat. 4978 (Nov. 29, 1990) (amending 8 U.S.C.
§ 125 1(b) by removing the provisions that had given federal judges the ability to recommend
against deportation).

145. See Immigration and Nationality Technical Amendments Act of 1994, Pub. L. No.
103-416, § 224, 108 Stat. 4305, 4322-24 (Oct. 25, 1994) (amending 8 U.S.C. § 1252(a) by
inserting a provision giving federal judges the power to order deportation).

146. IIRIRA § 374; 8 U.S.C. § 1228(c).
147. See 8 U.S.C. § 1228(c)(2)(C) (2000) (requiring the Commissioner to provide to a

court a report regarding the noncitizen's eligibility for relief from deportation if the noncitizen
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issue exists only if the prosecutor, with the consent of DHS, requests the
sentencing judge to exercise this jurisdiction; upon such a request, the
sentencing judge then has the discretion to do so. 148

If the sentencing judge agrees to decide the removal question, either the
defendant or DHS has the right to appeal the judge's ultimate decision to the
court of appeals. 149 If the sentencing judge decides against ordering removal
(either because the judge opts out of the decision entirely or because, on the
merits, the judge finds the person either not deportable or eligible for and
deserving of statutory discretionary relief), DHS gets a second shot; it may
initiate removal proceedings again via the conventional administrative
process. 150 There is no analogous provision giving the defendant a second shot
in conventional removal proceedings.

The enforcement priorities that animate these arrangements will be evident
from the asymmetry. Federal sentencing judges have been given ample power
to order removal but, with the abolition of JRADs, now have almost no power
to prevent it. Further, only the prosecutor and DHS may request the sentencing
judge to decide the deportation issue; the defendant may not. And once the
sentencing judge (or the court of appeals if there is an appeal) has decided the
issue, the government, if dissatisfied with the result, may obtain a de novo
redetermination in conventional administrative proceedings; the noncitizen may
not.

As the Introduction suggested, this Article will bemoan the heavy use of
the criminal enforcement model in immigration law without the corresponding
criminal adjudication model and its strong procedural protections. At first
glance the present Part might appear to provide a counter-example, because the
criminal justice agent that has been brought into the immigration process is a
federal court of general jurisdiction. While the forum is borrowed from the
criminal adjudication system, however, the procedure is not. The mini-hearing
conducted by the sentencing judge before deciding whether to order deportation
bears little resemblance to the broad safeguards required in criminal
proceedings. There is no provision for a full judicial trial, no requirement of

has provided sufficient evidence to establish prima facie eligibility for such relief).
148. See 8 U.S.C. § 1228(c)(1) (2000) (describing the authority of a district court to enter a

judicial order of removal as discretionary).
149. See 8 U.S.C. § 1228(c)(3)(A) (2000) ("A judicial order of removal may be appealed

by either party to the court of appeals for the circuit in which the district court is located.").
150. See id. § 1228(c)(4) (2000) ("Denial of a request for judicial order of removal shall

not preclude the Attorney General from initiating removal proceedings pursuant to section
122 9a of this title upon the same ground of deportability or upon any other ground of
deportability under section 1227(a) of this title.").
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proof beyond reasonable doubt, no provision for appointed counsel for indigent
defendants, no bar on hearsay evidence, and, as noted earlier in connection with
the government's right to request a redetermination before the administrative
tribunals, no prohibition on double jeopardy.1 5 1

III. Immigrants and Criminals in the Public Mind

Part I demonstrated the creeping influence of the criminal enforcement
model in immigration law. Policymakers presumably act on the basis of both
their own perceptions of reality and their perceptions of other people's
perceptions. The relevant others, in turn, presumably include both the public
generally and specific constituencies. It is useful, therefore, to consider what
mental associations might be driving the incorporation of the criminal
enforcement model into immigration law.

Much of the recent immigration enforcement-related activity at the federal,
state, and local levels reflects someone's perceived associations of immigrants
with criminals. Whether policymakers harbor this perception themselves or
perceive merely that their constituents do so is not clear and at any rate most
likely varies from one policymaker to another. For present purposes it does not
matter. The key point, I argue, is that, at some level, perceptions of immigrants
as criminals appear to influence both the tone of the public debate and the
outcomes.

What accounts for these perceptions? The most obvious answer would be
reality, if there were a demonstrated positive correlation between immigrants
and crime. Illegal immigration, of course, can itself be a criminal offense. As
elaborated more fully in Part II.A above, entry without inspection is a federal
crime. 52 A bill passed by the House of Representatives in 2005 would have
made overstaying a lawfully issued visa or other unlawful presence a criminal
offense as well. 53  But those laws establish an association of illegal
immigration with crime only by definitional fiat. At any rate, they tell us
nothing about whether legal immigration correlates with crime. For policy
purposes, the real issue is whether either immigrants generally or

151. See id. § 1228(c)(2) (2000) (laying out the procedure for judicial removal).
152. See id. §§ 1325(a), 1326 (2000) (describing penalties for noncitizens who enter the

United States improperly or re-enter the United States after being removed).
153. See H.R. 4437, 109th Cong. § 203(5) (1st Sess. 2005) (as passed by the House, Dec.

16, 2005) (amending 8 U.S.C. § 1325 by prescribing criminal penalties for any noncitizen "in
the United States in violation of the immigration laws or the regulations prescribed
thereunder").
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undocumented immigrants in particular are disproportionately prone to
independent criminal behavior.

There is no shortage of demographic reasons for hypothesizing a positive
correlation between immigration and crime. As others have pointed out, the
immigrant population as a whole is younger, more male, and less educated than
the average native-born American; all these characteristics correlate positively
with crime rates. 54  In addition, immigrants face greater problems of
acculturation and assimilation than the native-born, and economic realities
force disproportionate numbers of immigrants to settle in poor, ethnically
heterogeneous neighborhoods heavily populated by young males.'55

These crime predictors notwithstanding, it is clear that immigrants' crime
rates have consistently been dramatically lower than those of their otherwise
demographically similar native-born counterparts. One leading study focuses
on males aged 18-39, the age/gender cohort with the highest crime rates. It
finds that, within this cohort, the native-born are four times more likely than
immigrants to be incarcerated in federal or state prisons or local jails. 56 The
lower-than-average incarceration rates for these young male immigrants hold
true for every ethnic group, without exception. 157

154. See Ramiro Martinez & Matthew T. Lee, On Immigration and Crime, 1 CRIM. JUSTICE
485,485-86, 495 (2000), available at http://www.ncjrs.gov/crininaljustice2000/vol1/02j.pdf
(reviewing the reasons why researchers might hypothesize immigrant populations to be more
crime-prone than native populations); Ruben G. Rumbaut et al., Debunking the Myth of
Immigrant Criminality: Imprisonment Among First- and Second-Generation Young Men,
Migration Information Source at 4 (June 1, 2006), available at http://www.migration
information.org/Feature/display.cfrn?id=403 (noting that the current era of mass immigration
has coincided with an era of mass imprisonment and examining empirically the role of ethnicity,
national origin, and generation in relation to crime and imprisonment) (on file with the
Washington and Lee Law Review).

155. See Martinez & Lee, supra note 154, at 485-86 (finding that despite the reasons to
expect immigrant populations to be more crime-prone, most empirical studies find the opposite).

156. That study was based on data drawn from the 2000 U.S. Census. In that year, 3.51%
of all native-born males aged 18-39 were incarcerated; the corresponding figure for immigrants
was 0.86%. Rumbaut et al., supra note 154, at 4-5 & tbl. 1. For various reasons, the differential
cannot be attributed to deportations. Id. at 9. Generally, the immigrant percentage of the
federal prison population is much higher than the immigrant percentage of the state prison
population. See, e.g., U.S. Dep't of Justice, Bureau of Justice Statistics, Criminal Offender
Statistics, available at http://www.ojp.usdoj.gov/bjs/crimoff.htm (under heading "Comparing
Federal and State prison inmates") (stating that 18% of federal inmates were non-citizens as
opposed to 5% of state inmates) (on file with the Washington and Lee Law Review). For a
more detailed look at immigrant incarceration rates, see Rubdn G. Rumbaut et al., Immigration
and Incarceration: Patterns and Predictors of Imprisonment Among First- and Second-
Generation Young Adults, in IMMIGRATION AND CRIME-RACE, ETHNICITY, AND VIOLENCE
(Ramiro Martinez & Abel Valenzuela eds., 2006).

157. Rumbaut et al., supra note 154, at 5.
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Still, one might legitimately say, the policy-relevant question is not how
immigrants' criminal propensities compare to those of demographically similar
native-born Americans, but rather how they compare to those of the native-born
population as a whole. If immigrants were more prone to crime than the native-
born, it would be of small consolation that the differential can be linked to age
and gender. Whatever the demographic explanation, some might ask, why add
a disproportionately criminal element to our population?

Remarkably, however, immigrants commit fewer crimes per capita than
the native-born even without controlling for age, gender, educational
attainment, and other relevant demographics.158  Two researchers, after
meticulously analyzing voluminous historical and contemporary studies and
noting the factors that might have predicted a higher than average crime rate
among immigrants, conclude: "Yet, the major finding of a century of research
on immigration and crime is that immigrants..., contrary to public opinion,
nearly always exhibit lower crime rates than native groups."' 159 I must
acknowledge, however, that I have been unable to find any studies that tell us
whether the same is true of undocumented immigrants. On that issue, all that
can be reliably said is that there is no clear evidence either way.

Given the consistent evidence that immigrants are more law-abiding than
the native-born, and the absence of evidence that even undocumented
immigrants are any more or less prone to crime than the native-born, the
questions remain: Do either the general public or policymakers have contrary
perceptions? And if so, why? This Part demonstrates that the public does
indeed associate immigration with crime, and it speculates on what is driving
those perceptions. I suggest there are widespread, perhaps unconscious,
assumptions that connect at least four phenomena-immigration generally,
illegal immigration, crime, and terrorism. 60 The obvious additional factor of

158. See Kristin F. Butcher & Anne Morrison Piehl, Cross-City Evidence on the
Relationship Between Immigration and Crime, 17 J. POL'Y ANALYSIS & MGMT. 457, 483-84
(1998) ("The analysis of the NLSY clearly implies that immigrants are less likely to commit
crimes than natives."). This empirical study found there was no correlation between changes in
the immigrant percentages of the populations of several major cities over time and changes in
those same cities' crime rates. Id. at 469-80. The authors also analyzed individualized data that
confirmed other studies' findings of a lower crime rate among immigrants than among the native
bom. Id. at 483-84. Accord Martinez & Lee, supra note 154, at 496 (concluding that
immigrants committed fewer crimes per capita than the native born).

159. Martinez & Lee, supra note 154, at 496.
160. Others have made thoughtful comments on some of these relationships. See

Kanstroom, Criminalizing the Undocumented, supra note 1 (discussing immigration and the
justice system after September 11); Miller, Blurring the Boundaries, supra note 1 (discussing
the criminalization of immigration activities by legal immigrants).
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anti-immigrant racial stereotyping is the subject of a rich literature that this
Article will not attempt to amplify.' 61

All of these perceptions, of course, reflect the ways in which the human
mind processes information and forms impressions. Psychologist Scott Plous
identifies a number of factors that influence the degree to which a given piece
of evidence will shape one's perceptions of patterns. Among the critical
factors, he says, are the "availability" of evidence, its "vividness," and its
"salience."'' 62  When media accounts and other forms of public discourse
highlight illegal immigration or immigrant involvement in terrorism or other
crime; when the images of these activities are made vivid; and when people
view these activities as increasingly salient to their daily lives, the assumptions
and decisions that are described in the paragraphs below seem unsurprising.

A. Linking Legal Immigration and Illegal Immigration

The first set of linked perceptions to consider is that between legal and
illegal immigration. Here there are several sub-links. Although the vast bulk
of immigration to the United States occurs through legal channels, 163 the public

161. See generally IMMIGRANTS OUT! THE NEW NATIVISM AND THE ANTI-IMMIGRANT

IMPULSE IN THE UNITED STATES (Juan F. Perea ed., 1997) (presenting essays that discuss
American nativism and immigration); Muneer I. Ahmad, A Rage Shared by Law: Post-
September 11 Racial Violence as Crimes of Passion, 92 CAL. L. REV. 1259 (2004) (exploring
post-September 11 racial hate crimes against Arab, Muslim, and South Asian minorities); Susan
Akram & Kevin R. Johnson, Scheherezade Meets Kajka: Two Dozen Sordid Tales of
Ideological Exclusion, 14 GEO. IMMIG. L.J. 51 (1999) (discussing the use of secret evidence in
deportation proceedings against Arabs and Muslims); Richard A. Boswell, Racism and U.S.
Immigration Law: Prospects for Reform after "9/11 "?, 7 J. GENDER RACE & JUST. 315 (2003)
(discussing the structural problems in U.S. immigration law); Berta Esperanza Hermindez-
Truyol, Natives, Newcomers and Nativism: A Human Rights Model for the Twenty-First
Century, 23 FoRDHAM URB. L.J. 1075 (1996) (suggesting a human rights model to redress
discrimination against noncitizens); Kevin R. Johnson, Race, the Immigration Laws, and
Domestic Race Relations: A "Magic Mirror" into the Heart of Darkness, 73 IND. L.J. 1111
(1998) (exploring a psychological model to explain hostility towards immigrants); Victor C.
Romero, "Aren 'tyou Latino?"Building Bridges upon Common Misperceptions, 33 U.C. DAVIS
L. REV. 837 (2000) (discussing how minorities can use common misperceptions to strengthen
their community); Natsu Taylor Saito, Alien and Non-Alien Alike: Citizenship, "Foreignness,"
and Racial Hierarchy in American Law, 76 OR. L. REV. 261 (1997) (exploring the pervasive
presumption that Asian Americans are foreigners).

162. SCOTT PLous, THE PSYCHOLOGY OF JUDGMENT AND DECISION MAKING 121-30, 178-
80 (1993). I am indebted to Rebecca Hollander-Blumofffor introducing me to these concepts.

163. The most widely cited study of the undocumented population is JEFFREY S. PASSEL,
PEW HISPANIC CENTER, ESTIMATES OF THE SIZE AND CHARACTERISTICS OF THE UNDOCUMENTED

POPULATION (2005), http://pewhispanic.org/files/reports/44.pdf. Passel estimates that
undocumented immigrants constitute approximately 20-30% of the total number of foreign-
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thinks the opposite is true. 164 Whether or not that misconception fuels the
public preoccupation with illegal immigration, there can be no doubt that in the
past twenty years it is the latter which has attracted the bulk of the public's
attention. At the federal level, four of the last five 165 major congressional
immigration reform efforts have focused on illegal immigration. The
Immigration and Control Act of 1986 (IRCA) had two major components-
legalization of most of the then existing undocumented immigrants and
employer sanctions to deter future illegal immigration. 166  The Illegal
Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA), as its
name implies, similarly targeted illegal immigration in myriad ways. 167 The
REAL ID Act of 2005 dramatically increased the use of state bureaucracies-
particularly Departments of Motor Vehicles-to deter illegal immigration.168

The subject of illegal immigration similarly dominated the immigration reform
bills passed by both houses of Congress in 2005 and 2006, particularly the
House of Representatives version. 169

born residents of the United States. Id. at 3. On that assumption, lawfully present immigrants
outnumber the undocumented by much more than two to one. The U.S. Department of
Homeland Security, Office of Immigration Statistics, estimates that as of January 2005 there
were 10.5 million unauthorized immigrants residing in the United States out of a total foreign
born population of 27.3 million. MICHAEL HOEFER ET AL., U.S. DEP'T OF HOMELAND SEC.,
ESTIMATES OF THE UNAUTHORIZED IMMIGRANT POPULATION RESIDING IN THE UNITED STATES:
JANUARY 2005, at 6 (2006), http://dhs.gov/xlibrary/assets/statistics/publications/ILL PE
2005.pdf. The latter figure is surely too low, since the foreign born population had already
reached 31.1 million by 2000 and has been increasing steadily. MARC J. PERRY & JASON P.
SHACHTER, U.S. CENSUS BUREAU, MIGRATION OF NATIvES AND THE FOREIGN BORN: 1995 TO
2000, at 1(2003), http://www.census.gov/prod/2003pubs/censr- 11.pdf. But even the relatively
high ratio reported by DHS would leave the number of lawfully present immigrants greatly in
excess of the number of undocumented immigrants. The undocumented proportion of the total
foreign-born population has, however, been on the rise. MICHAEL F. FiX ET AL., THE URBAN
INSTITUTE, THE INTEGRATION OF IMMIGRANT FAMILIES IN THE UNITED STATES 12-13 (2001),
available at http://www.urban.org/UploadedPDF/immig_ integration.pdf.

164. See, e.g., Butcher & Piehl, supra note 158, at 458 n.1 (stating that the public thinks
most immigrants come illegally).

165. The lone exception was the Immigration Act of 1990, which liberalized the admission
of employment-based immigrants and narrowed some of the older exclusion grounds.
Immigration Act of 1990, Pub. L. No. 101-649, 104 Stat. 4978.

166. See Immigration Reform and Control Act of 1986, Pub. L. No. 99-603, 100 Stat. 3359
(controlling illegal immigration).

167. See Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA),
Pub. L. No. 104-208, 110 Stat. 3009-546 (reforming multiple aspects of immigration).

168. See Real ID Act of 2005, Pub. L. No. 109-13, Stat. 231 (providing guidelines to
strengthen national security).

169. Border Protection, Antiterrorism, and Illegal Immigration Control Act of 2005, H.R.
4437, 109th Cong. (2005); Comprehensive Immigration Reform Act of 2006, S. 2611, 109th
Cong. (2006).
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The federal preoccupation with illegal immigration has also driven U.S.
asylum policy.170 Asylum policymakers admittedly must consider not only the
humanitarian and human rights objectives of U.S. asylum policy but also the
prevention of asylum fraud. The problem is that the obsession with deterring
asylum fraud has blocked out all competing policy objectives.171 Virtually all
the recent changes to U.S. asylum law have elevated the prevention of abuse
above both the compassionate relief of suffering and the promotion of
international human rights. 72

By way of example, Congress has made it easier for those who adjudicate
asylum cases to deny claims on credibility grounds.173 Like its European
counterparts, Congress and the executive branch have also made it steadily
harder to gain access to the U.S. asylum determination system. These measures
have included filing deadlines, safe third country limitations, an accelerated
procedure known as "expedited removal," pre-inspection procedures at foreign
airports, interdiction of vessels on the High Seas, and a series of deterrents to
seeking asylum--detention, denial of work authorization, criminal prosecution,
and penalties on both applicants and their attorneys for filing asylum
applications later adjudged to be frivolous.17 4

Perhaps most striking, however, has been the zeal with which state and
local governments have plunged into this previously federal domain. The
increased use of state and local law enforcement officials and agencies to
apprehend, arrest, and detain individuals suspected of being unlawfully present
has already been noted. 175

Beyond that, state and local governments have taken a wide range of
measures designed to discourage undocumented immigrants from coming and
to encourage those already residing there to leave. Some of those measures
parallel federal statutory directives but go well beyond what those federal laws
require the states and municipalities to do. Federal law prohibits the knowing

170. See HemAndez-Truyol, supra note 161, at 1085-86 (criticizing U.S. refugee policy for
inadequate attention to human rights).

171. See T. Alexander Aleinikoff, The Tightening Circle of Membership, in IMMIGRANTS

OUT!, supra note 161, at 324, 327-30 (Juan F. Perea ed., 1997) (describing the narrowing of
immigrants' rights).

172. See Berta Esperanza Hernandez-Truyol, Reconciling Rights in Collision, in
IMMIGRANTS OUT!, supra note 161, at 254,261-62 (Juan F. Perea ed., 1997) (arguing that U.S.
immigration laws ignore human rights norms).

173. See Real ID Act § 101(a)(3), 119 Stat. at 303 (codified as amended at 8 U.S.C.
§ 11 58(b)(1)(B)(iii)) (setting credibility standards for asylum cases).

174. These strategies are discussed more fully in LEGOMSKY, supra note 52, at 1095-1135.
175. See supra Part II.E. 1 and accompanying text (discussing the interaction between state

and federal authorities in immigration enforcement).


