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Judge Robb dissented. Admitting that his was a "common sense" approach, 

he primarily took issue with the majority's unstated conclusion that verbal ability 

is unrelated to a policeman's job. He concluded that Test 21 on its face is a fair 

test of recruit ability. 

3. CONTENTIONS: P etrs contend that the CA majority misapplied Griggs, 

by finding invalidity on the basis of minority pass-fail data alone, despite a 

"favorable" correlation between minority recruitment percentages and minority 

population percentages. Resps say that the majority correctly followed this 

Court's guidance. An adverse racial impact was shown, thus the burden of proof 

shifted to petrs, who did not prove that Test 21 predicted trainability. 

4. DISCUSSION: The majority's result is arguably consistent with some of 

Griggs' sweeping language prohibiting any employment practice which cannot be 

shown to be related to job performance if an adverse racial impact results. But 

Griggs has plainly been cut fro_El _its roots, a setting where tests, albeit facially 
............... �~�-�-�-�-�- ...... �~�~� 

neutral, operated to freeze the vestiges of prior discriminatory practices. 401 U.S., 

at 430. Duke Power's employment tests at is sue in that case were neither 

designed nor intended to measure any necessary job skill, a far cry from the 

present practice, since everyone seems to admit that verbal skills are job-related 

in nature. Moreover, job correlation has in fact been established to an extent in 

!M+ t>\1\ce 
Q,\\ rec.r-.\-b this case. The Commission's validity study shows a clear correlation between -�Q�.�'�l�e�t�N�~�\�l� 
�f�"�~�t�t�c�l�)� vre? high Test 21 scores and high marks on Recruit School exams. It hardly strains 

�S�"�*�'�t�\�~�L�.�.�.�.� �~� 
�"�~� �~� credulity to conclude that part of "job performance" is successful participation in 

�~� �~� and completion of Recruit School, although it must be added that the Recruit School 

�~ �9 �~� exams have not themselves been judicially analyzed. Despite this nexus, theCA 

OV\ �~� $ C>. �~�-�p�t�c�.�A�-

of '',io\o �~�~�~�c�a�M�C�.�e�' "� 
\s �r�t�A�~� �\�\�~�k�.�A�.� 

.. 
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majority disingenuously concluded that Recruit School success of applicants who 

fail Test 21 cannot be divined, because the police department rejects unsuccessful 

examinees. That conclusion is, of course, self- evident, and permitting it legal 

significance operates to place an unprovable burden on employers who do not 

hire a few unsuccessful examinees to provide a sample pool for comparison purposes. 

On the other hand, the most telling argument in favor of the result below is 

* that E2. correlation could be shown between Test 21 scores and post-Recruit School 

job performance. The issue therefore becomes whether a lesser showing of job-

relatedness, i.e., that entrance test scores predict performance on training school 

(exams, is sufficient when successful efforts are concurrently underway to recruit 

minority members. 

There is a res pons e. 

Starr Ops in petn 

8/22/75 
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CW/gg 2-23-76 

BOBTAIL MEMORANDUM 

TO: Justice Powell 

FROM: Chris Whitman DATE: February 23, 1976 

No. 74-1492 Washington v. Davis 

I would apply straight equal protection analysis 

to this case and reverse and remand. If standards derived 

from Title VII cases are applied, I would affirm the decision 

of the court of appeals (!.~., remand for determination 

of appropriate remedy). 

I. What Standards Should Be Used? 

This case was brought under the Equal Protection 

Clause and § 1981. In reviewing such a case, the Court must 

first decide the question, discussed in my memo on No. 74-768, 
~,.....,~p"':C'g 

Brown v. General Services Administration (to be argued next 

week), whether§ 1981 is a waiver of sovereign immunity 
:wa,...-., ._.,..-.., ~ .. ..... 24 

applicable to the federal government. As I said there, I 
,......., -~._. .-.._. w::"' ,.-.. 

am inclined to think that it is. 

This problem aside, there is the further question 

whether the court's inquiry under the Equal Protection Clause 

is identical to that required by cases, such as Griggs v. 

Duke Power Co., 401 U.S. 424 (1971), decided under Title VII. 
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Both parties - and the courts below - assumed 
· - ( n11po.cl? jop - re.la.,~c\ ~) -

t~at the i~iries ! et _fort!;_ in Griggs "ar~appro§rliate. 

The' issue is not briefed at all. But I am unconvinced. 

It is not surprising that the applicability of Title VII 

standards has been assumed. The lower courts have generally 

made no distinction between Title VII standards and those 

appropriate under the Equal Protection Clause. See,~·~·' 

cases cited in CADC opinion, at 3a n. 2. And this Court, 

in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 n. 14 

(1973), a Title VII case, cited lower court equal protection 

cases that applied the Griggs standard as support for the 

proposition that employment tests with an exclusionary effect 

on minorities must be shown to be job-related. 

But in Geduldig v. Aiello, 417 U.S. 484 (1974), a 

sex discrimination case, the Court refused to apply strict 

scrutiny unless a classification was explicitly gender-based 

or was a "mere" pretext "designed to effect invidious 

discrimination." 417 U.S. at 496-497 n. 20. An adverse 

"impact" on women as a class was insufficient. Title VII, in 

contrast, explicitly prohibits any employment practice that tends 

to deprive an employee of opportunities because of his or her 

sex. Geduldig makes it clear that, at least where sex "' ~ ................ 
discrimination is involved, t~l Protection Clause _gnd 

«.~ oWr'lCLt!J e~ pro~ffi<l'Y\ "Tau' I 

Title VII are not coextensive. The question before us in this 
~ ~ ~ A 

case is: When racial discrimination is alleged, is discriminatory 
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impact on blacks sufficient to call for the demanding scrutiny 

of the "compelling state interest" test, or must plaintiffs 

demonstrate that the classification is either explicitly 

race-based or a mere pretext before the court will engage in 

strict scrutiny? 

The CA did not rely only on other lower court cases in 
ro..\her -\-~ Ct'd\nO-nj e ~ t'tc \-<..&.em a.na.ttts '"s 

deciding to apply Title VIIJA It also pointed out that, although 

Title VII was not applicable to federal employees at the time 

respondents here intervened, it was made applicable to federal 

1972 (the year of the district court decision). 

{The co~f a_.epeals said that the plaintiffs ''unquestionably ? 
--- - - ~ 

are entitles;], to_ the benefit of the amendment. II CADC opinion, -... _.......,. - ..__ 

p. 3a n. 2. This is true in that the district court may 

be ~equired to allow plaintiffs to amend their complaint to 

allege a cause of action under Title VII. Compare Womack v. 

. 

Lynn, 504 F. 2d 267 (C.A.D.C. 1974). But it does not mean 
that J 

the court of appeals may treat the case as if the complaint 

presented a basis for jurisdiction that was not in fact alleged. 

In this respect, the case differs from those situations in which 

the rule of law governing a given cause of action is modified 

while litigation is in process; in those situations the new 

rule is to be applied without any need for modification of 

the complaint. This case is different. If respondents had 

filed an original action after Title VII became applicable to 
ha.d 

them but failed to allege any cause of action other than equal 

" 



protection and § 1981, the court would not assume that a Title 

VII action was intended. Certainly this would be in the case 

if the action were brought by private employees. As this 

Court said, in Johnson v. Railway Express Agency, 421 U.S. 454 

(1975), § 1981 and Title VII are separate and distinct 'remedies. --
Moreover, if the employees had expressly based their complaint 

upon Title VII they would be required to exhaust the 

administrative remedies incorporated into that statute. It ____ ,.~ ~~ -- -
is not clear that such exhaustion is required before a § 1981 

suit can be brought. See my memo in Brown. 

If Title VII analysis is to be applied in equal 

protection cases, there will be less incentive for employees 

to use Title VII procedures, with their attendant limitations. 

Title VII, in distinction to § 1981, imposes a limitation on 

back pay. Depending on our decisions in Brown and in Chandler v. 

Roudebush (No. 74-1599), also to be argued next week, it may 

also impose a more stringent exhaustion requirement and allow 

only limited judicial review in federal employment discrimination 

cases. 

If the Title VII analysis spelled out in Griggs is not 

to be adopted automatically, we must look to ordinary equal 

protection analysis. In equal protection cases, my cursory 
~~~----------~----

!
review indicates ~scr~i~atory _imp! ct in itself has not been 

sufficient to call for strict scrutiny. Geduldig is not 

the only case that has taken this position. An example in the 



~.JI~c:.-~~i.a~ ~ ~~~~ 
~~~ 
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racial discrimination area is James v. Valtierra, 402 U.S. 

137 (1971), in which the Court upheld a California constitutional 

requirement that low-rent housing projects be subject to 

approval by referendum. The Court distinguished a case where 

the referendum requirement turned explicitly on the involvement 

of race. It said that the challenged requirement was neutral 

on its face and did not appear to be aimed deliberately at 

a racial minority. 402 U.S. at 140-141. In cases where 

"impact" alone has been found to be sufficient, the Court 

has suggested that the statute or regulation, although neutral 

on its face, in fact concealed a racially discriminatory 

motive or purpoo e. E.~., Gomillion v. Lightfoot, 364 U.S. 339 

(1960); Lane v. Wilson, 307 U.S. 268 (1939). No such 

suggestion has been or can be made in this case. 

~ The approach required by Title VII is quite different. 

~ n inquiry into impact is required by the statute - as is 
4 ~ L' ~ '~~ppropriate given the Act's remedial purpose. 

~ J~·, ~ 
~ If strict scrutiny of the test challenged here is 

not required under ordinary equal protection analysis, the 

test should survive the challenge. Verbal facility does 

----------~-- ---
b: ar c:_ r~tional __::;a t;,!on;,.hip _!:o ~he c,~m:=ca;ion skil:.= ~ ~ 

ability to grasp complex legal concepts that m~k a successful f 
~._.. ....... ,.-.. Lw;7't c:r=s~~""'l:4£1~ ........ .._ 

pe ce o~r. 
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This Court must decide (either explicitly or 

implicitly) whether ordinary equal protection analysis or 

Title VII law is to be applied in this case. But I doubt 

that this very important question should be decided on the 

briefs we have, for they do not address the issue at all. 

Perhaps reargument and additional briefing should be arranged, 

if there is any sentiment to do this in the Conference. If 

it is decided eventually that equal protection analysis is 

appropriate, the case should be remanded so that the 

complaint can be amended. I realize that all this sounds 

like a drastic move this late in the game, but it is 

better to do this than to constitutionalize Griggs and Title 

VII sub silentio. 

Because you may prefer to apply Title VII analysis 

and reach the questions briefed by the parties, I will discuss 

those issues too: 

T ... '~Y.iT '~ ....... 
II. Have Respondents Proved that the Test Has a Discriminatory 

Impact? 

The district judge, all three members of the court of 

appeals panel, and the SG agree that respondents have established 
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that th~ t~t used by the Department has an adverse impact 

on black applicants. I agree that this impact has been 

sufficiently established by proof of greatly disproportionate 

(over four-to-one) pass-fail ratios. There is also evidence 

that the number of blacks employed is not proportionate to 

the number of black residents in the District of Columbia area, 

although the Court of Appeals did not rely on these statistics. 

Petitioners argue that these data do not establish an 

adverse impact where the test does not select applicants for 

hire in a pattern significantly different from the pool of 

applicants. (Blacks constituted 53% of all applicants in 1970-71 and 

43% of those selected for appointment.) Moreover, petitioners 

argue, the percentage of new black recruits since 1969 (44%) 

correlates favorably with the percentage of eligible blacks 

residing within a 50-mile radius of the city. But, even if 

these figures - which focus on a limited time period and a 

very large geographic area - provided some indication that the 

Department has hired blacks in numbers proportionate to their 

representation in the applicant pool and in the population at 

large, respondent's prima facie case relying on pass-fail rates 

would not be disturbed. 

Some lower courts have held that "disparate population 

figures" are sufficient, even in the absence of an unbalanced 

pass-fail rate, to establish that an employment practice has a 

discriminatory impact. See cases cited in CADC opinion at 8a 


