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majority disingenuously concluded that Recruit School success of applicants who
fail Test 21 cannot be divined, because the police department rejects unsuccessful
examinees. That conclusion is, of course, self-evident, and permitting it legal
significance operates to place an unprovable burden on employers who do not
hire a few unsuccessful examinees to provide a sample pool for comparison purposes.

On the other hand, the most telling argument in faver of the result below is

b that no correlation could be shown between Test 21 scores and post-Recruit School

job performance, The issue therefore becomes whether a lesser showing of job-
relatedness, i.e,, that entrance test scores predict performance on training school
( exams, is sufficient when successful efforts are concurrently underway to recruit
minority members.
There is a response,
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BOBTATIL MEMORANDUM

TO: Justice Powell
FROM: Chris Whitman DATE: February 23, 1976

No. 74=1492 Washington v. Davis

I would apply straight equal protection analysis
to this case and reverse and remand. If standards derived
from Title VII cases are applied, I would affirm the decision
of the court of appeals (i.e., remand for determination

of appropriate remedy).
I. What Standards Should Be Used?

This case was brought under the Equal Protection

Clause and § 1981, In reviewing such a case, the Court must
first decide the question, discussed in my memo on No. 74-768,
-—JW

Brown v. General Services Administration (to be argued next

week), whether § 1981 is a walver of sovereign immunity
e ——— —_— - — A e —

applicable to the federal govertnment. As I said there, 1

am inclined to think that it is.

This problem aside, there is the further question
whether the court's inquiry under the Equal Protection Clause
is identical to that required by cases, such as Griggs v.

Duke Power Co., 401 U.S. 424 (1971), decided under Title VII.




Both Earties - and the courts below - assumed
(vmpoet T job-relaled?)
that the 1r5___u_i:£ie§_ EEE jurth in Grigpgs 2%e apprﬁﬁi&te.

The. issue is not briefed at all., But I am uncouvinced.

It is mot surprising that the applicability of Title VII
standards has been assumed., The lower courts have generally
made no distinction between Title VII standards and those
appropriate under the Equal Protection Clause. See, B,g.,
cases cited in CADC opinion, at 3a n, 2, And this Court,

in McDonnell Douglas Corp. v. Green, 411 U.S, 792, 802 n. 14 ﬂ)“’

(1973), a Title VII case, cited lower court equal protection
cases that applied the Griggs standard as support for the
proposition that employment tests with an exclusionary effect
on minorities must be shown to be job-related.

But In Geduldig v. Aiello, 417 U.S. 484 (1974), a
sex discrimination case, the Court refused to apply strict
scrutiny unless a classification was expllicitly gender-based
or was a "mere" pretext '"designed to effect invidious
discrimination.”" 417 U.S. at 49%6-497 n, 20. An adverse
"impact" on women as a class was insufficient, Title VII, in
contrast, explicitly prohibits any employment practice that tends
to deprlve an employee of opportunities because of his or her

sex. Geduldig makes it clear that, at least where sex
R e

discrimination 1s involved, t%e Eﬁl Protection Clause and
iinger inu_rﬂ " pro i s TFEIN

Title VII are not caaxtensive.n'fhe question before us in this

case 1ls: When racial discrimination is alleged, is discriminatery



impact on blacks sufficient to call for the demanding scrutiny
of the "compelling state interest' test, or must plaintiffs
demonstrate that the classification 1s either expliecitly
race-based or a mere pretext before the court will engage in
strict scrutiny?

The CA did not rely only on other lower court cases in
| raher Hhan ordinory equol prokeckhion analysis.
declding to apply Title vIIa\ It also pointed out that, although

Title VII was nol applicable to federal employees at the time

respondents here intervened, it was made applicable to federal

ployees in 1972 (the year of the district court decision).

The court of aEpeéls sald that the plaintiffs "unquestionably i

are entifled to the benefit of the amendment.'” CADC opinionm,

P. 3a n. 2. This is true in that the district court may

be xyequired to allow plaintiffs to amend their complaint to
allege a cause of action under Title VII. Compare Womack v.
Lynn, 504 F. 2d 267 (C.A.D.C. 1974). But it does mnot mean that
the court of appeals may treat the case as 1f the complaint
presented a basis for jurisdiction that was not in fact alleged.
In this respect, the case differs from those situations in which
the rule of law poverning a glven cause of actlion 13 modified
while litigation 18 in process; in those situations the new
rule is to be applied without a2ny need for modification of

the complaint. This case is different, If respondents had
filed a1n3r1g1n51 action after Title VII became applicable to

them hut&failed to allege any cause of action other than equal



protection and § 1981, the court would not assume that a Title
VII action was intended, Certainly this would be in the case
if the action were brought by private emplovees. As this

Court said, in Johnson v, Railway Express Agency, 421 U,S5, 454

(1975), § 1981 and Title VII are separate and distinct remedies.

oreover, 1f the employees had expressly based thelr complaint

upon Title VII they would be required to exhaust the

administrative remedies incorporated into that statute. It
— e S, i,

is not clear égét such exhaustion is required before a § 1981
suit can be brought. See my memo in Browm.

If Title VII analysis is to be applied in equal
protection cases, there will be less incentive for employees
to use Title VII procedures, with thelr attendant limitationms.
Title VII, in distinction to § 1981, imposes a limitation on
back pay. Depending on our decisions in Brown and In Chandler v.

Roudebush (No. 74-1599), also to be argued next week, it may

also Impose a more stringent exhaustion requirement and allow
only limited judicial review in federal employment discrimination
cases.

If the Title VII a2nalysis spelled ocut in Griggs is not
to be adopted automatically, we must look to ordinary equal

protection analysis. In equal protection cases, my cursory
o B

review indicates g}ac;ipi9§tnzg_i§Paqgrin itself has not been

sufficient to ecall for strict scrutiny. Geduldig is not
WM

the only case that has taken this position. An example in the



racial discrimination area is James v, Valtilerra, 402 U,S,.

137 (1971), in which the Court upheld a California constitutional
requirement that low-rent housing projects be subject to
approval by referendum. The Court dilstinguished a case where

the referendum requirement turned explicitly on the involvement

of race. It sald that the challenged requiremeant was neutral
on its face and did not appear to be aimed deliberately at

a racial minority, 402 U.S, at 140-141. 1In cases where
"impact" alone has been fuunq to be sufficient, the Court

has suggested that the statute or regulation, although neutral

) on its face, in fact concealed a racially discriminatory

motive ot purpese. E.g., Gomillion v. Lightfoot, 364 U.S. 338
(1960)}; Lane v. Wilsom, 307 U.S, 268 (1939). ©No such

l suggestion has been or can be made in this case,

The approach required by Title VII 1s quite different.
R e S,

n Inquiry into impact is required by the statute - as is

N
-jﬁpprupriate given the Act's remedial purpose.

If striet scrutiny of the test challenged here is
not required under ordinary equal protection analysis, the

test should survive the challenge. Verbal facility does
e R i e, = Em

bear a rational relatiomship to the communication skills and

T e e T e, e —— e

abillity to grasp complex legal concepts that mark a success ful

PEEECE officer.




This Court must decide (either explicitly or
implicitly) whether ordinary equal protection analysis or
Title VII law is to be applied in this case. But I doubt
that this very important question should be decided on the
briefs we have, for they do not address the issue at all.
Perhaps reargument and additional briefing should be arranged,
if there is any sentiment to do this im the Conference. 1If
it is decided eventually that equal protection analysis 1s
appropriate, the case should be remanded so that the
complaint can be amended. I realize that all this sounds
like a drastic move this late in the game, but it 1is
better to do this than to constitutionalize Griggs and Title
VII sub silentio.

Because you may prefer to apply Title VII analysis
and reach the questions briefed by the parties, I will discuss

those lssues too:
ToHe T Joowo-
II. Have Respondents Proved that the Test Has a Discriminatory
Impact?

The district judge, all three members of the court of

appeals panel, and the SG agree that respondents have established



that the test used by the Department has an adverse impact

on black applicants. 1 agree that this impact has been
sufficiently established by proof of greatly disproportionate
(over four-to-one) pass-fall ratios. There is also evidence
that the number of blacks employed is not proportionate to
the number of black residents in the District of Columbia area,
although the Court of Appeals did not rely on these statistics.

Petitloners argue that these data do not establish an
adverse impact where the test does not select applicants for
hire in a pattern significantly different from the pool of
applicants. (Blacks constituted 53% of all applicants in 1970-71 and
437 of those selected for appointment.) Moreover, petitiomers
argue, the percentage of new black recruits since 1969 (447%)
correlates favorably with the percentage of eligible blacks
residing within a 50-mile radius of the city. But, even if
these figures - which focus on a limited time period and a
very large geographic area - provided some indication that the
Department has hired blacks in numbers proportionate to their
representation in the applicant pool and in the population at
large, respondent's prima facie case relying on pass-fail rates
would not be disturbed.

Some lower courts have held that ''disparate population
figures' are sufficient, ever in the absence of an unbalanced
pass-fall rate, to establish that an employment practice has a

discriminatory impact. See cases cited in CADC opinion at 8a



