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The Failure of Economic Interpretations of
the Law of Contract Damages

Nathan B. Oman*

Abstract

The law of contracts is complex but remarkably stable. What we lack is a
widely accepted interpretation of that law as embodying a coherent set of
normative choices. Some scholars have suggested that either economic
efficiency or personal autonomy provide unifying principles of contract law.
These two approaches, however, seem incommensurable, which suggests that
we must reject at least one of them in order to have a coherent theory. This
Article dissents from this view and has a simple thesis: Economic accounts of
the current doctrine governing contract damages have failed, but efficiency
arguments remain key to any adequate theory of contract law. Contractual
liabilit -like virtually all civil liability-is structured around the concept of
bilateralism, meaning that damages are always paid by defeated defendants to
victorious plaintiffs. Ultimately, economic accounts of this basic feature are
unpersuasive. This criticism, however, leaves untouched many of the key
economic insights into the doctrine of contract damages. The limitedfailure of
economic interpretations points toward a principled accommodation of both
autonomy and efficiency in a single vision of contract law where notions of
autonomy provide the basic structure and economics fills in most of the
doctrinal detail.
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J.D., Harvard Law School; B.A., Brigham Young University. I thank Barry Adler, Pete Alces,
Eric Andersen, Eric Chasson, Dave Hoffman, Rick Hynes, Eric Kades, Deven Desai, Kaimi
Wenger, and participants at a workshop at Thomas Jefferson Law School for comments and
criticisms. The standard disclaimers apply. Megan Kauffman provided excellent research
assistance. As always, I thank Heather.
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. Introduction

The law of contracts is a complex but remarkably stable field. To be sure,
new factual situations provide novel challenges for old doctrines, and the
interstitial development of the law continues.' Still, there is widespread
agreement about the doctrinal shape of modern contract law.2 What we lack is

1. See, e.g., Hill v. Gateway 2000, Inc., 105 F.3d 1147, 1148 (7th Cir. 1997)
(considering the enforceability of contractual terms contained "in the box" of a Gateway 2000
System); ProCD, Inc. v. Zeidenberg, 86 F.3d 1447, 1448-49 (7th Cir. 1996) (considering the
enforceability of shrink-wrap license agreements); Step-Saver Data Sys., Inc. v. Wyse Tech.,
939 F.2d 91,97-98 (3d Cir. 1991) (considering the enforcement of a box-top software license).

2. See JAMES GORDLEY, PHILOSOPHICAL ORIGINS OF MODERN CONTRACT DOCTRINE 1
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a widely accepted interpretation of that law. We have historical narratives of
how the law developed and innumerable suggestions for how it should be
reformed.3 What this work does not offer is an interpretation of current
contract law as embodying a coherent set of normative choices. Indeed, much
of the scholarly discussion of contract law implicitly or explicitly assumes that
any such interpretation is impossible and that the law we have represents, at
best, a collection of essentially random and disconnected choices resulting from
a series of historical accidents.4 One of the central questions facing students of
contract law is whether this theoretically pessimistic view of the law is correct,
or whether it is possible to understand it as a coherent normative system.5

One of the most promising contenders for the role of a unified theory of
contract law is economics. On this view, contract law as we have it represents a
choice to promote efficiency, and the particular rules we find in contract
doctrine are best seen as creating economically optimal incentives for
contracting parties. 6 The dominant alternative is that contract law is about
advancing the liberal ideal of personal autonomy by giving legal effect to the
private decisions of contracting parties.7 The apparent success of economics as
a methodology comes from the fact that, unlike autonomy, it seems to provide
concepts that generate conclusions that are fine-grained enough to account for
contract law doctrine.8 The duty to keep one's promises may be a normatively

(1991) ("Both 'common law' systems... and 'civil law systems' .. have a similar doctrinal
system based on similar legal concepts.").

3. See generally D.J. IBBETSON, A HISTORICAL INTRODUCTION TO THE LAW OF
OBLIGATIONS (1999) (explaining how the common law of obligations developed and suggesting
ways to increase continuity within the area of law).

4. See, e.g., id. at v ("[Legal ideas] are indeterminate and flexible, always at least
potentially in a state of flux.").

5. See, e.g., Brian H. Bix, Contract Law Theory 35 (Univ. Minn. Law Sch. Legal Studies
Research Paper No. 06-12, 2006), available at http://ssm.com/abstract=892783 ("Skepticism
about the tenability of a single unified theory of contract law is hardly new. However, given the
number of prominent theorists who propose or defend general theories of contract law, it is an
issue worth revisiting.").

6. See generally Richard Craswell, Two Economic Theories of Enforcing Promises, in
THE THEORY OF CONTRACT LAW: NEW ESSAYS 19, 26-32 (2001) (arguing that economic
analysis sees contract law as being about which rules created the optimal incentives for
contracting parties).

7. See generally CHARLES FRIED, CONTRACT AS PROMISE (1981) (presenting an autonomy
position).

8. See Richard Craswell, Contract Law, Default Rules, and the Philosophy of Promising,
88 MICH. L. REv. 489, 503-16 (1989) (discussing why certain contract rules cannot be derived
from philosophical theories based on individual liberty).
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attractive ideal, but it lacks the conceptual power to specify most of the rules of
contract law. 9

Notwithstanding this sunny assessment of economic theories of contract,
criticism remains very much alive. Partisans of autonomy theories have
stubbornly insisted that efficiency is such a morally bankrupt ideal that
economic theories of contract must be rejected, while others have attacked
efficiency theories on economic grounds.' Navigating a route through these
competing claims is one of the central tasks for the philosophy of contract law.
Some have suggested that rather than seeking a jurisprudential silver bullet that
will allow us to reject either autonomy or efficiency once and for all,
philosophers of contract law should turn their energies to a theory that provides
a principled accommodation of both approaches in a single vision of contract
law." This Article is part of that project. It has a simple thesis: Economic
accounts of the current doctrine governing contract damages have failed, and
the nature of that failure places limits on the role of economics in an integrated
theory of contract law.

Economic theories of contract law are offered as-among other things-
an explanation of contract doctrine as we have it.12 They purport to show to us
the underlying normative logic of the law. When it comes to contract damages,
however, the economic explanation ultimately falls short of success because it

9. The hope that the two approaches would converge on the same outcomes has been
largely rejected as implausible in a world of transaction costs. See MICHAEL J. TREBILCOCK, THE
LIMITS OF FREEDOM OF CONTRACT 241-68 (1993) (arguing that the claim of convergence of
autonomy and welfare values is tenuous).

10. See STEPHEN A. SMITH, CONTRACT THEORY 106-66 (2004) (summarizing normative
critiques of efficiency theories of contract); Eric A. Posner, Economic Analysis of Contract Law
After Three Decades: Success or Failure?, 112 YALE L.J. 829, 864-68 (2003) (arguing that the
economic analysis of contract law has failed because of ambiguities in transaction costs). But
see Ian Ayers, Valuing Modern Contract Scholarship, 112 YALE L.J. 881, 881 (2003)
(responding to Posner's arguments); Richard Craswell, In That Case, What is the Question?
Economics and the Demands of Contract Theory, 112 YALE L.J. 903, 903 (2003) (same).

11. See Jody S. Kraus, Legal Theory and Contract Law: Groundwork for the
Reconciliation ofAutonomy and Efficiency, 1 Soc. POL. & LEGAL PHIL. 385, 389-90 (2002)
(explaining how to reconcile apparently incompatible legal theories by distinguishing between
their purpose, nature, object, and structure); Jody S. Kraus, Reconciling Autonomy and
Efficiency in Contract Law: The Vertical Integration Strategy, in SOCIAL, POLITICAL, AND
LEGAL PHILOSOPHY 420, 421 (Ernest Sosa & Enrique Villanueva eds., 2001) ("[The vertical
integration strategy] reconciles efficiency and autonomy contract theories by construing them as
comprising logically distinct elements within one unified theory."); see also Nathan Oman,
Corporations andAutonomy Theories of Contract: A Critique of the New Lex Mercatoria, 83
DENv. U. L. REv. 101, 142-44 (2005) (discussing the use of the vertical integration strategy);
Nathan Oman, Unity and Pluralism in Contract Law, 103 MICH. L. REv. 1483, 1505-06 (2005)
(same).

12. See infra Part II.B (presenting several economic accounts of contract law).
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cannot account for the bilateralism of contractual liability, which then renders
the dominant economic interpretation of damages fundamentally contradictory.
Generally speaking, the remedy in contract law involves a transfer from a
breaching party to an aggrieved party. The sum paid by the wayward promisor
is exactly equal to the sum paid to the disappointed promisee. 13 For example, if
Jack enters into a contract to fetch water for Jill in return for a fee and Jack then
fails to deliver the water as promised, the law of contracts allows Jill to sue
Jack for the value of his failed performance. If Jill is successful, the law will
require Jack to deliver Jill money. The sum that he pays and she receives will
be identical. The law does not provide that Jack pays a fine to some third party
(like the state) for breaching his contract, nor does it provide Jill with
government-funded contract insurance against breach by those with who~i she
enters into contracts. Rather, it provides a way for Jill to extract money from
Jack. 14 This is what is meant by bilateralism.

Bilateralism has been a much-discussed topic in the philosophy of tort
law.15 There, the argument has centered on the question of whether bilateralism
signals a commitment on the part of the law to ex post rather than ex ante moral
theories. 16 It has played a much smaller role in contract theory, although its
appearance in that field has also been marked by a recapitulation of the
supposed normative challenge that it poses to the efficiency norm. 17 My
argument is different. I do not believe that bilateralism presents a problem for
the idea of efficiency as a normative criterion per se. Ex post normative criteria
provide one possible explanation of the bilateralism of contract law, but
contrary to the claims made by some autonomy theorists, there is no reason to

13. For ease of exposition, throughout this Article, I will refer to the breaching party as
the "promisor" and the breachee as the "promisee." Of course, in actual contracts, the victim of
breach can be a promisor as well. Also, for ease of exposition, I will assume that promisors are
male and promisees are female, which ought to help readers identify the proper antecedents for
the pronouns in the various hypotheticals below.

14. See Benjamin C. Zipursky, Philosophy of Private Law, in THE OXFORD HANDBOOK OF

JURISPRUDENCE & PHILOSOPHY OF LAW 623, 623 (Jules Coleman & Scott Shapiro eds., 2002)
(arguing that one of the key features of private law is that it gives plaintiffs the right to attack
those that have harmed them).

15. See, e.g., JULES COLEMAN, RISKS AND WRONGS 234-51 (1992) (discussing the
economic analysis of torts); JULES COLEMAN, THE PRACTICE OF PRINCIPLE 13-24 (2001)
(discussing bilateralism).

16. See, e.g., ERNESTJ. WENRIB, THE IDEA OF PRIVATE LAw 136 (1995) ("[L]ike tort law,
contract law is a regime of correlative right and duty.").

17. See, e.g., SMITH, supra note 10, at 134 ("[D]efenders of efficiency must offer an
explanation as to why legal reasoning appears largely unconcerned with efficiency.").
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suppose that bilateralism commits the law to an ex post moral perspective. The
challenge of bilateralism turns out to be considerably less "meta."18

Economic theorists have long recognized that specifying efficient contract
damages is plagued by the problem of overreliance.' 9 In a nutshell, damages
that create efficient incentives for promisors will create inefficient incentives
for promisees. The economic discussion of this paradox has generally bustled
to the question of how one would design institutions to cope with the problem
without pausing to consider what overreliance tells us about the role of
economics in explaining the contract law that we have now. Seen from the
perspective of the philosophy of contract law, however, overreliance is a result
of bilateralism. Accordingly, economic theories of contract fail to explain
current contract law, not because bilateralism per se commits one to an
opposing value but because one simply cannot construct efficient incentives
using a bilateral structure. Philosophically, bilateralism remains an
unexplained mystery for economic explanations of contract law.

This failure to account for bilateralism, however, leaves many of the
insights of economics into the current law of contract damages untouched. It
does, however, mean that economic arguments must be combined with some
other set of theories if we are to have a complete and coherent account of
contract doctrine. Autonomy theories of contract can account for the
bilateralism of contract damages. They cannot, however, generate arguments
one way or another in support of most of contract doctrine, including much of
the doctrine that specifies remedies for breach. In short, the failure of
economic explanations of contract damages demonstrates that both efficiency
and autonomy theories need one another if we are to provide a coherent account
of contemporary contract law. The apparent incommensurability of autonomy
theories, which are essentially deontological, and efficiency theories, which are
essentially consequentialist, can be managed by the fact that contract law
provides a hierarchical arrangement of the two values in which autonomy
specifies the basic structure of contract law and efficiency provides most of the
doctrinal detail.

The remainder of this Article is organized as follows. In Part H, I discuss
what we mean when we talk about explaining a body of law, laying the
methodological groundwork for my critique of economic theories of the current
law of contract damages. In Part I, I summarize the law of contract damages,
providing the data that an explanatory theory must cope with. In Part IV, I lay

18. See infra Part V.B (presenting bilateralism as an objection to economic explanations
of contract damages).

19. See infra Part V.B.1 (describing efficient breach and the problem of overreliance).
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out the economic explanation of this doctrine. In Part V, I explain how the
bilateralism of contractual liability undermines this explanation. In Part VI, I
explain what the failure of economic theories of contract damages tells us about
the project of explaining the law and the limits of economic analysis.

11. Explaining the Law

A. On the Variety of Legal Theories

Legal theorists spend a great deal of time constructing arguments that
purport to explain or illuminate the law, but they are not always as clear as one
might wish on the precise nature of their philosophical ambitions.20 Broadly
speaking, legal theories can be normative or descriptive. As we shall see, this
distinction breaks down to a certain extent, as theories on both sides of this
divide have descriptive and normative elements.

To illustrate normative legal theories, consider the example of Jeremy
Bentham.2

1 Bentham was convinced that he had found the master norm for
social design.22 Claiming to ask only what will produce the greatest happiness
for the greatest number, he imagined what an ideal legal system would look
like.23 The result was a torrent of suggestions on the construction of every

24possible sort of legal institution. In his work, Bentham was contemptuous of
existing legal institutions. 2

' He did not see their current form as providing any
sort of criterion for theoretical success. 26 To be sure, his project had a
descriptive aspect to it. In criticizing existing institutions and making
suggestions for their reform, it was necessary to identify and decide which of

20. See, e.g., Meir Dan-Cohen, Listeners and Eavesdroppers: Substantive Legal Theory
and Its Audience, 63 U. COLO. L. REv. 569 (1992) (explaining why legal theorists might be
reluctant to share their philosophical ambitions with practitioners).

21. See generally GERALD J. POSTEMA, BENTHAM AND THE COMMON LAW TRADITION
(1986) (discussing Bentham's voluminous criticisms of the common law).

22. See Jeremy Bentham, Principles of Morals and Legislation, in THE ENGLISH
PHILOSOPHERS FROM BACON TO MILL 791, 843 (Edwin A. Burtt ed., 1939) ("The general object
which all laws have, or ought to have, in common, is to augment the total happiness of the
community; and therefore, in the first place, to exclude, as far as may be, everything that tends
to subtract from that happiness: in other words, to exclude mischief.").

23. See id. at 791-92 (presenting the principle of unity as the ideal system's foundation).
24. See POSTEMA, supra note 21, at 465 (presenting a bibliography of Bentham's legal

and political writings).
25. See Bentham, supra note 22, at 795 (stating "whatever principle differs from [the

principles of utility] in any case must necessarily be a wrong one").
26. See id. at 795-99 (describing the principles adverse to that of utility).
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his proposed alternatives should be substituted for which actually existing
institution. In all of this, however, Bentham took the ability to maximize
utility as the sole evidence of success. 28

In contrast, a descriptive theory of the law takes the explanation of the law
as it currently exists as its primary task. Hence, unlike normative theories,
descriptive theories use the current shape of the law to generate criteria of
theoretical success. H.L.A. Hart drew a distinction between what he called the
internal and external view of law.29 The external approach to the law is
essentially social scientific.3° It views the law as a nexus of human behavior
and seeks to explain it by reference to familiar explanatory concepts such as the
rational actor model, the interaction of "ideal types," and other tools of the
social sciences.31 An internal account of law seeks to capture the structure of
the law from the point of view of a participant.32 On this view, the law is a
social practice but one that cannot be reduced to the behavior of social actors.
Rather it is a normative structure, and the task of the legal theorist is to explain
the nature and meaning of this structure.33 The internal approach shares with
the external point of view a belief that theoretical success requires some sort of
"fit" with the law as it exists but takes "law" to refer to a set of norms rather
than a set of behaviors. It shares with normative theories a concern for
justification, but rather than seeking the best possible legal system, it searches
for the norms that structure the law that we actually have.34 This Article is
concerned solely with this internal and descriptive variety of legal theory.

27. See id. at 800-02 (describing the four sanctions of pain or pleasure that should be
used to fashion behavior).

28. See id. at 800 ("It has been shown that the happiness of the individuals of whom a
community is composed... is the end.").

29. See generally H.L.A. HART, THE CONCEPT OF LAW (1994) (explaining the distinction
between internal and external statements of law).

30. See id. at 255 ("The external point of view of social rules is that of an observer of their
practice.").

31. See generally ENCYCLOPEDIA OF LAW AND SOCIETY: AMERICAN AND GLOBAL
PERSPECTIVES (David S. Clark ed., 2006) (discussing sociological approaches to law).

32. See HART, supra note 29, at 255 ("[T]he internal point of view is that of a participant
in [a] practice who accepts the rules as guides to conduct and as standards of criticism.").

33. The analogy of games can illustrate the distinction. If I study chess by examining the
behavior of chess players from a sociological or anthropological point of view, I am offering an
external account. If I study chess by examining the rules of chess and chess tactics, I am
offering an internal account.

34. See COLEMAN, RISKS AND WRONGS, supra note 15, at 7 (presenting such a theory).
Coleman states:

[Ilnterested in providing an explanation of our practices, or important parts of
them, but explanations that make sense of the practice in light of the norms it
claims are inherent in it, norms, moreover, that could withstand the test of rational
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bilateralism. Second, he justifies the expectation measure by noting that it is
fair to require one to hand over the equivalent of performance. Strictly
speaking, it is not clear from Fried's analysis whether the fairness that demands
one to render the equivalent is the same thing as the respect for autonomy in
which he grounds the obligation of promising or some other value, such as
corrective justice. Other promissory theorists, however, have argued that the
expectation measure is logically entailed by the very idea of a binding promise.
For example, David Friedmann has written:

Suppose that in consideration of $300 D [the "Defendant"] undertook to
transfer to P [the "Plaintiff'], within 6 months, certain shares. After 5
months, when the price of the shares reaches $1000, D reneges. If we
assume that the contract was valid so that it vested in P the right to the
promised performance, it follows that P would be entitled either to specific
performance (the value of which is $1000) or to the substitutionary remedy
of damages, which will be based upon the value of the promised
performance, namely $1000....

To claim that the contract is binding, i.e. that P was entitled to D's
performance, and yet that the recovery can be confined to P's expenditure
($300), is a contradiction in terms.180

One objection to this claim is the argument that respect for autonomy requires a
remedy of specific performance.181 After all, if we believe that people create

promisor to the promisee via a binding obligation. Id. at 14 ("[P]romising is a way for me to
bind myself to another so that the other may expect future performance.... ."). He writes:

The case of the vow shows that a promise is something essentially communicated to
someone-to the promisee in the standard case .... A promise is relational; it
invokes trust, and so its communication is essential .... A promise cannot just be
thrust on someone-he must in some sense be its beneficiary.... [Hence], we
identify as a further necessary condition of promissory obligation that thepromise
be accepted.

Id. at 42-43.
180. David Friedmann, The Performance Interest in Contract Damages, 111 L.Q. REV.

628, 637-38 (1995). Other theorists have offered analogous autonomy arguments in favor of
the expectation measure. See generally Peter Benson, The Unity of Contract Law, in THE
THEORY OF CONTRACT LAW: NEW ESSAYS 118 (Peter Benson ed., 2001); DORI KIMEL, FROM
PROMISE TO CONTRACT: TOWARD A LIBERAL THEORY OF CONTRACT (2003); Randy Barnett, A
Consent Theory of Contract, 86 COLUM. L. REV. 269 (1986); Peter Benson, Abstract Right and
the Possibility of a Nondistributive Conception of Contract: Hegel and Contemporary Contract
Theory, 10 CARDOzO L. REV. 1077 (1989); Peter Benson, The Idea of a Public Basis of
Justification for Contract, 33 OSGOODE HALL L.J. 273 (1995); Dori Kimel, Remedial Rights and
Substantive Rights in Contract Law, 8 LEGAL THEORY 313 (2002); Daniel Markovits, Contract
and Collaboration, 113 YALE L.J. 1417 (2004).

181. See generally Randy Barnett, Contract Remedies and Inalienable Rights, 4 Soc. PHIL.
& POL'Y 179 (1986) (arguing in favor of a default rule of specific performance based on an
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obligations to act when they enter into valid contracts, why not force them to
perform? The fact that specific performance is not the default remedy therefore
suggests that autonomy theories do not account for the law of contract damages.
Autonomy theories can meet this objection in two ways.

First, one might argue that autonomy itself places limits on the sort of
remedies that the law can impose. The basic intuition behind this argument is
that specific performance represents a greater intrusion into personal freedom
than do money damages, and so long as damages compensate the promisee for
her loss, we ought to choose the remedy that intrudes on liberty the least.182

Applying this principle, for example, John Stuart Mill argued that "even
without [a] voluntary release there are perhaps no contracts or engagements,
except those that relate to money or money's worth, of which one can venture
to say that there ought to be no liberty whatever of retraction."' 183 A more
elaborate version of this argument can be made using the concept of
inalienability. There are certain kinds of rights, so the argument goes, that are
neither morally nor practically alienable. For example, one cannot alienate the
right to exercise independent moral judgment such that one could be relieved of
all personal responsibility in choosing to obey an otherwise uncoerced
command. Likewise, it is not possible-absent imaginary mind control
machines-to alienate the ability to control one's body. These inalienable
rights, in turn, track the category of obligations-personal service contracts-
for which specific performance is unavailable.184

A second response to the specific performance objection lies in the idea of
private law itself. Aristotle identified corrective justice as a unique and
independent normative principle based on what he called an arithmetic
principle. 185 By this he meant that corrective justice was concerned not with
the distribution of rights or the punishment of wrong doing, but only with the

autonomy theory on contract) (on file with the Washington and Lee Law Review).
182. Cf Arthur v. Oakes, 63 F. 310, 318 (7th Cir. 1894) (holding that a decree of specific

performance for breach of an employment contract would be involuntary servitude under the
Thirteenth Amendment).

183. John Stuart Mill, On Liberty, in THE ENGLISH PHILOSOPHERS FROM BACON TO MILL
949, 1031 (Edwin A. Burtt ed., 1939).

184. See Barnett, supra note 181, at 180 (noting the court's reluctance to "specifically
enforce contracts for personal services"). Note, however, that Barnett believes that while
inalienability justifies the refusal to award specific performance for some contracts, he believes
that the current defaults between damages and injunctions should be switched, so that specific
performance is ordered unless some special showing is made. See id. (reforming the rules
governing contract remedies).

185. See ARISTOTLE, NICHOMACHEAN ETHICS 125-28 (Terence Irwin trans., 1985)
(presenting a concept of corrective justice).
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compensation of those harmed by others. '86 Private law, one could argue, is the
domain of corrective justice. 18 7 It is the set of institutions we have created to
provide this particular sort of justice in our society. 188 It is this fact that
accounts for the pervasiveness of bilateralism not only in contracts, but also in
torts and property. 189 Corrective justice, however, does not specify the contours
of the rights whose violation merits compensation.'9" It justifies a system of
compensation, but leaves the substance of what is to be compensated to other
values and principles.' 9' This is the point at which autonomy enters the picture.
Just as within the vertical integration strategy that I endorse above, the principle
of autonomy creates a basic structure that then authorizes the pursuit of
efficiency within the context of that basic structure, so autonomy finds itself
nested within the principle of corrective justice just as contract law is nested
within the private law as a whole. One of the advantages of this approach is
that it explains the existence of bilateralism across the entire spectrum of the
private law, a fact that becomes entirely-and implausibly-accidental if we
assume that bilateralism in contract law rests entirely on principles unique to
that body of law.

Such autonomy arguments, however, proceed at a very high level of
abstraction. Ultimately, they do little more than justify a legal regime that
recognizes the obligation to keep at least some promises and the right to
compensation roughly the equivalent in value of the promise. Autonomy
theories do very little, however, to specify most of contract doctrine, including
much of the doctrine governing damages. Richard Craswell, for example, has
argued that promissory theories suffer from a fatal flaw, namely their inability
to specify the content of default rules. 192 He suggests that although promissory
theories may be useful for specifying rules of contract formation or

186. See id. at 126 ("[Where] the action and the suffering are unequally divided [with
profit for the offender and loss for the victim] ... the judge tries to restore the [profit and] loss
to a position of equality, by subtraction from [the offender's] profit.").

187. See generally WEINRIB, supra note 16 (arguing that private law can be understood as a
single coherent normative institution structured around the idea of corrective justice).

188. See id. at 19 (noting the "categorical difference between private law and other legal
orderings").

189. See, e.g., Jody S. Kraus, Transparency and Determinacy in Common Law
Adjudication: A Philosophical Defense of Explanatory Economic Analysis, 93 VA. L. REV.
287, 342 (2007) ("[B]ilateralism is an essential property of tort law.").

190. Cf ARISTOTLE, supra note 185, at 126 (stating that "parties to a dispute resort to a
judge, and an appeal to a judge is an appeal to what is just").

191. See id. at 126-27 ("[The parties] seek the judge as an intermediary... assuming that
if they are awarded an intermediate amount, the award will be just.").

192. See Craswell, supra note 8, at 491 ("This frequently leads to careless or ad hoc
statements concerning the proper content of contract law's background rules.").
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interpretation, they cannot be used to explain much of what we think of as
contract law.193 Since the publication of his article, autonomy theorists have
provided a number of responses to Craswell's criticisms, showing that their
theories can explain more of the law of contracts than he supposed. 94 While
many of these responses are persuasive, I believe that the fundamental thrust of
Craswell's article remains sound: Autonomy theories simply cannot fully
specify the content of contract law. Strangely enough, no one has taken up his
suggestion to offer an account of contract law where both autonomy and
efficiency peacefully coexist. This is not wholly surprising, of course. While
Craswell admits that certain rules, which are derived from economic theories,
can also be derived from promissory theories, other legal economists are not
inclined to concede this contested ground. 195 For their part, autonomy theorists
seem to have been content to fend off the charges of irrelevancy leveled against
them by Craswell.196  The failure of economic explanations of contract
damages, however, suggests a structure for precisely the kind of pluralistic
integration of contract theory that Craswell alluded to (but made no attempt to
provide).

Craswell's insight about default rules can be coupled with both the
bilateralism-induced failure of economic accounts of expectation damages and
the relatively abstract success of autonomy accounts of the expectation measure
to provide a pluralistic theory. The autonomy theories provide a basic
justification for the existence of contract law and its core remedial structure.
This justification, in turn, then authorizes the use of efficiency to fill in the
massive gaps that the indeterminacy of autonomy leaves. Furthermore, so long
as the basic structure prescribed by autonomy theories-compensation for the
lost value from breach of binding promises-remains in place, one may even
limit or compromise expectation damages at the margins because such
compromises do not undermine the basic structure of contract law. This, of

193. See id. at 503-16 (explaining why the content of contract rules cannot be derived from
such theories).

194. See, e.g., Kraus, supra note 40, 689-90, 715-30 (explaining and weighing in on the
dispute between Fried's autonomy theory and Craswell's economic approach); Randy Barnett,
The Sounds of Silence: Default Rules and Contractual Consent, 78 VA. L. REv. 821, 826
(1992) (showing how "the concept of default rules bolsters the theoretical importance of
consent").

195. See Craswell, supra note 151, at 22 (conceding that autonomy theories are not
"completely vacuous").

196. See, e.g., Charles Fried, The Convergence of Contract and Promise, 120 HARv. L.
REv. F. 1, 1 (2007) (stating that the argument "that contract doctrine is not and should not be
rooted in the morality of promising, but rather in the economics of efficiency" is "frequently
made but mistaken").
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course, is exactly what the law of contracts does. As discussed above, the
extent of a promisee's compensable expectation is limited by various doctrines
that are best explained in economic terms, even while the basic structure of
expectation damages itself is best explained in terms of autonomy. 97

While Craswell is ultimately interested in purely normative rather than
interpretive theories of contract law,' 98 he nevertheless would likely object to
this proposed reconciliation for the simple reason that he does not believe that
autonomy theories of contract can justify expectation remedies. 99 Craswell's
argument begins with the unobjectionable observation that parties could
explicitly set forth a remedy in their contract itself.200 For example, a promisor
might say, "I will deliver to you 500 widgets next week or else pay to you the
market price of 500 widgets at that time." When the law provides expectation
damages for breach of a promise that simply says, "I will deliver to you 500
widgets next week," it is in effect supplying a default term. Taking Fried as his
foil, Craswell writes:

Fried's position was that the proper remedy for breach is to make the
breacher hand over "the equivalent of the promised performance." But if,
as I have argued, the equivalent of the promised performance itselfdepends
on the full and exact scope of what was promised-including the exact
scope of what was promised in the event ofbreach-then Fried's argument
tells us nothing about the appropriate remedy until after we have already
decided the exact scope of what was expressly or implicitly promised....
In short Fried's conclusion about what remedy should actually be awarded
seems to require a prior decision as to what remedy was expressly or
implicitly promised.2°1

The precise meaning of Craswell's argument is unclear. There are at least two
possible interpretations. One might interpret the argument as claiming that in
the absence of an express agreement on remedy in the event of breach, we
cannot know anything about a promise's value by recourse to its express
provisions. In other words, if we have some background rule--say one in

197. See supra Part III-IV (discussing doctrines governing contract damages and their
economic explanation).

198. See Craswell, supra note 151, at 52 ("In my own analysis of default rules, I am
interested in the explicitly normative (or 'law reform') question of what the law ought to do
with contract disputes.").

199. See id. at 21 (claiming that "the selection of [expectation damages] is not dictated,
even presumptively, by anything in the entitlement theories").

200. See id. at 3 ("[D]efault rules are legal doctrines that govern the obligations of
contracting parties only to the extent that the parties themselves have not provided otherwise in
their contract.").

201. Id. at 12.
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which a promisor who breaches pays restitution damages-we can use that
background rule to determine the real value of the promise, but in the absence
of such a background rule we cannot determine a promise's value. The
problem with this view is that it requires in effect that we treat promises made
without either an express provision covering remedies for default or a
background remedy rule as being worthless. As a conceptual matter, however,
this is implausible. A promise involves at the very least a description of some
action that the promisor commits to take in the future. We can determine the
value of the promise by asking what the described behavior is worth. We look
to the described behavior not because there is some promise-independent
background rule requiring the expectation measure, but rather because we
understand the promise as creating an obligation. In other words, we look to
the value of the promised behavior because that is what the promisor ought to
do.

There is a second possible interpretation of Craswell's argument, namely
that while autonomy theories can justify expectation damages at some rather
abstract level, they cannot generate all of the concrete rules necessary to
translate the abstract commitment into something with the specificity of the
contract doctrine governing damages. Such a claim, however, is entirely
consistent with the vertical integration between autonomy and efficiency that I
am proposing here.2 °2 Autonomy theories lack the conceptual power to specify
most of contract law doctrine. Efficiency theories, on the other hand, cannot
account for the basic bilateral structure of contractual liability.20 3 Indeed,
Craswell concedes that "entitlement theories" (i.e. autonomy theories of
contract that claim that legally enforceable promises give the promisee an
entitlement to the value of the contract at the moment of formation) provide an
adequate response to Fuller and Purdue's famous claim that expectation
damages cannot be justified as a form of compensation. 2

0
4 He writes:

As a response to this argument, the entitlement theories ... work perfectly
well. That is, if a contract has already transferred to the promisee an
entitlement to expectation damages, then the promisor's failure to perform
can easily be characterized as inflicting actual harm on the promisee just as
theft inflicts a harm, by depriving the promisee of something that is
rightfully his. Moreover, the remedy of expectation damages undoes that

202. See supra Part VI.B. 1 (presenting the vertical integration strategy).
203. See supra Part V.B (presenting bilateralism as an objection to economic explanations

of contract damages).
204. See Craswell, supra note 15 1, at 22-24 (presenting entitlement theories "as a response

to Fuller [and] Perdue").
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harm by restoring to the promisee the exact value that he has wrongfully
been deprived of.

205

Put in simpler terms, Craswell concedes that autonomy theories provide an
explanation for the bilateral structure of contractual liability. Elsewhere
Craswell suggests that autonomy theorists are "harken[ing] back to a pre-
modem, pre-realist, pre-Calabresi-and-Melamed approach to remedies. ',2 6

Hence, he sees the claim that expectation damages compensate a promisee for
the breach of her promisor as somehow obsolete or primitive. However, one
could just as easily see the insight in logical rather than historical terms. The
admittedly abstract claims of autonomy theorists are not outdated shibboleths
from which modem thought has liberated us. Rather, they provide a
justification for the basic bilateral structure of contract law-a structure that
economic theories cannot adequately account for-that then serve as a
framework authorizing and organizing doctrinal elaborations based on concerns
for economic efficiency. On this view, autonomy accounts of contract damages
are logically, rather than merely historically, prior to economic accounts of
contract doctrine. Both accounts, however, are necessary to render the current
law of contract damages coherent.

VII. Conclusion

The common law of contracts is an enormously complicated phenomenon.
There is a more or less unbroken line of precedents stretching back well over
400 years.20 7 Detailed contemporary treatises run into the dozens of
volumes.2 °8 Given this development and complexity, it is reasonable to suppose

205. Id. at 23. Craswell, of course, asserts that this argument rests on the assumption that
promisees become entitled to expectation damages, an assumption that he believes cannot be
found in the idea of promising itself. See id. at 24-26 (responding to the historical association
between expectation damages and freedom of contract). For my response to this argument, see
supra Part VI.A.

206. Craswell, supra note 151, at 20. The reference to "Calabresi-and-Melamed approach"
is to the justly celebrated article on legal remedies by Guido Calabresi and A. Douglas
Melamed. See generally Guido Calabresi & A. Douglas Melamed, Property Rules, Liability
Rules and Inalienability: One View of the Cathedral, 85 HARV. L. REv. 1089 (1972).

207. Roughly speaking, I date the rise of the common law of contracts to Slade's Case,
(1602) 76 Eng. Rep. 1074 (K.B.), which cleared the way for the rise of the action of assumpsit.
Of course, one can trace the law of contract back much farther than this. See IBBETSON, supra
note 3, at 11 (beginning with medieval common law).

208. The most recent edition of Corbin on Contracts runs to twenty-one volumes with
supplements. See COanIN ON CONTRACTS (Perillo ed., 1993 & Supp. 2007). Not to be outdone
by his student even in his posthumous existence, Williston on Contracts comes in at no less than
forty-two volumes once supplements, forms, and indexes are included. See WILLISTON ON
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that no unifying theory of contract law is possible. On this view, contract doctrine
represents little more than the random final product of a long chain of historical
accidents.209 Even if a perfect philosophical account of contract law is not
possible, however, we may still hope for theories that render the bubbling,
nominalistic mass of the law less confusing and more coherent than it appears in
the absence of those theories. In the face of similar skepticism by the Legal
Realists more than a half century ago, Benjamin Cardozo warned:

The misleading cult that teaches that the remedy of our ills is to have the law
give over, once and for all, the strivings of the centuries for a rational
coherence, and sink back in utter weariness to a justice that is the flickering
reflection of the impulse of the moment.2

The failure of economic accounts of the law of contract damages, far from
contributing to the "utter weariness" and "flickering... impulse" that Cardozo
feared, points toward a route by which "the strivings of the centuries for a rational
coherence" may be carried forward.211

Economics has proven to be a tremendously powerful way of looking at
private law generally and contract law specifically. Although economic theories
are seldom entirely clear about their own philosophical ambitions, they seek in
part to provide an explanation of contract law as it currently exits, showing how
the law embodies a set of coherent choices that create incentives for contracting
parties to behave efficiently. One of the centerpieces of this explanatory ambition
has been the attempt to explain the current law of contract damages in terms of
efficiency. Ultimately, this attempt has failed because economics cannot account
for the basic bilateral structure of contract damages. Bilateralism in turn, renders
economic explanations of expectation damages incoherent. This failure,
however, leaves untouched the successes of economics in explaining the ancillary
doctrines of contract damages. Coupled with the failure of autonomy theories to
explain most doctrinal detail, this suggests that contract law has a pluralistic
normative structure where efficiency is subordinated to the concerns of autonomy
in specifying the basic structure of contract law but is not banished from the realm
of explaining the law that we have.

CONTRACTS (4th ed. Richard A. Lord ed., 1990 & Supp. 2007).
209. Cf Peter Alces, The Moral Impossibility of Contract, 48 WM. &MARYL. REv. 1647,

1647-71 (2007) (arguing that the nature of contract doctrine precludes the construction of moral
theories that explain or justify it).

210. Robert H. Jackson, Full Faith and Credit-The Lawyer's Clause of the Constitution,
45 COLUM. L. REv. 1, 25 (1945).

211. Id.




